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CAUSES  in  which  the  decisions  contained  in  the  Appellate 
Division  Heports  have  been  passed  upon  hy  the  Court  of 
Appeals. 

Adamb  V.  BsisTOL 126App.Div.  600 

Judgment  affirmed,  etc.i  196  N.  T.  510. 

Baker  ©.  Seggib 136  App.  Div.  047 

Judgment  affirmed :  196  K  T.  637. 
Bbattib  v.  New  Yobk  &  Long  Island  Construction  Co.  .  127  App.  Div.  928 
Judgment  reduced  and  as  reduced  affirmed  :  196  2^.  T.  846. 

Benteona  v.  United  Surety  Co 182  App.  Div.  925 

Order  affirmed;  question  certified  ansuiered  in  the  affirmative  on  opinion  in  ease  qf 
Musco  V.  United  Surety  Co,  (196  N,  Y.  469) :  196  K  F.  668. 

Bebgstroh  V,  Westminster  Rbaltt  Corp .  188  App.  Div.  918 

Appeai  dismissed:  196  N.  T,  688. 

Bernreither  v.  City  of  New  York 128  App.  Div.  291 

Order  affirmed  and  judgment  absolute  ordered  against  appeUant  on  the  stipulation 
upon  the  ground,  etc.  :  196  N,  T.  506. 

Betjemann  v.  Brooklyn  Union  Elevated  R.  R.  Co 127  App.  Div.    88 

Judgment  affirmed:  196  iV.  T.  606. 

BoYBB  «.  BOYBR . . 188  App.  Div.  082 

Order  affirmed:  196  N.  Y.  668. 
Brace  Co.  «.  Krapt 126  App.  Div.  924 

Judgments  affirmed  :  196  JV.  71  468. 

Broosltn  Heights  R.  R  Co.  v.  Brooklyn  City  R.  R.  Co..  124  App.  Div.  896 
Judgment  affirmed:  196  If.  Y.  602. 

Bbowh  «.  New  York  Central  &  H.  R  R.  R.  Co 126  App.  Div.  240 

Judgment  affirmed :  196  iV.  F.  642. 
BuRKB  V.  Hoi;rzMANN 117  App.  Div.  292 

Judgment  affirmed :  196  N.  Y.  676. 
BuRNHAM  ».  Eyre 123  App.  Div.  777 

Judgment  affirmed:  196  N.  Y.  660. 
Canavan  9.  Decauville  Automobile  Co 124  App.  Div.  928 

Judgment  affirmed:  196  N.  Y.  634. 
Cantor  v.  Robinson 120  App.  Div.  875 

Judgment  affirmed:  196  iT.  Y.  646. 
Catakaugh  v.  Brummb 124  App.  Div.  921 

Judgment  affirmed:  196  K.  Y.  678. 

CtTT  of  MiDDLETOWN  «.  ^TNA  INDEMNITY  Co 127  App.  Dlv.  914 

Judgment  affirmed,  etc.  :  196  JV.  Y.  648. 

City  of  New  York  v,  Bryan 130  App.  Div.  668 

Judgment  reversed  and  proceedings  dismissed :  196  N.  Y.  168. 

CoBB«.  Crittenden 126  App.  Div.  900 

Judgment  affirmed:  196  If.  Y.  534. 
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CocBRAX  V,  CocHBAif 127  App.  Div.  319 

Judgment  rewned  and  new  trial  granted  :  196  iV.  T.  86. 

COBMACK  V,  New  Yokk.  N.  H.  &  H.  R.  R  Co 126  App.  Div.  909 

Judgments  reversed  and  new  trial  ordered  :  196  iV.  7. 4A2. 

Ck)XJNTT  OP  Erie  v,  Diehl 129  App.  Div.  786 

Judgment  qffirmed  on  opinion  o/Qpbisq,  J.,  below:  196  N.  F.  601. 

Crihhinb  «.  Cabltlb  Realty  Co 188  App.  Div.  899 

Order  affirmed  and  question  eertified  answered  in  the  negative :  196  K  Y.  682. 

Darct  v.  Bbookltn  &  New  York  Ferry  Co 127  App.  Div.  167 

Judgment  affirmed:  196  N.  F.  99. 

Donley  v,  Gleito  Falls  Ins.  Co 126  App.  Div.  922 

Judgment  affirmed  on  authority  of  Donley  y.  Olens  FaUs  Insurance  Company  (184 

N.  r.  107):  196  if.  F.  601. 
DowDALL  V,  Supreme  Council,  Catholic  Mutual  Benefit 

AssN 123  App.  Div.  913 

Judgment  and  order  of  AppeUate  Division  reversed  and  judgment  of  Special  Term 
affirmed:  196  Jf.  F.  405. 

Elmore  &  Hamilton  Contbactino  Co.  v.  State  of  New 

York 188  App.  Div.  985 

Appeai  dismissed:  196  N.  F.  581. 

Fay  V,  Lambournb. 124  App.  Div.  245 

Order  affirmed  and  judgment  absolute  ordered  against  appellants  on  the  stipulation: 

196  K  F.  575. 

Flbischmann  Realty  &  Construction  Co.  v,  McClellan.  182  App.  Div.  913 

Order  affirmed;  questions  certified  answered:  196  iV.  F.  178. 

Frank  v.  Carter 134  App.  Div.  — 

Order  affirmed:  196  iV.  F.  572. 

Gause  v.  Commonwealth  Trust  Co 124  App.  Div.  438 

Judgment  affirmed:  196  IT.  F.  184. 

GoGGiN  V.  Manhattan  R.  Co 124  App.  Div.  644 

Order  of  Appellate  Division  reversed  and  Judgment  of  Special  Term  affirmed  on  dis- 
seniing  opinion  of  Houghton,  J.,  below :  196  iV.  F.  500. 

Greabon  V,  HoLCOMB 181  App.  Div.  868 

Order  affirmed:  196  iV:  F.  571. 

Greco  t>.  Pratt  Chuck  Co 127  App.  Div.  798 

Judgment  affirmed :  196  N.  F.  548. 

Gbeenebaum  v.  Fi^schmann  Realty  &  Construction  Co.  183  App.  DIt.  945 

Appeal  dismissed:  196  if.  F.  516. 

GuFFANTi  V,  National  Surety  Co 183  App.  Div.  610 

OrdM'  affirmed:  196  N,  F.  452. 

GuiLFOYLB  V,  Pierce 125  App.  Div.  504 

Order  affirmed  and  judgment  absolute  ordered  against  appdlant  on  the  stipulation : 

196  N.  F.  499. 

Halstbd  v.  Silbbrstein 132  App.  Div.  909 

Judgment  reversed  artd  new  trial  ordered  :  196  iV.  F.  1. 

Hamilton  v,  Fleckknstein 188  App.  Div.  918 

Judgment  affirmed:  196  i\r.  F.  558. 
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Heal  v,  Richmond  County  Sayings  Bank 127  App.  Div.  428 

Order  afflmud  and  judgment  obstante  arder&d  against  appellant  on  the  stipulation  : 

196  K  r.  549. 

Hbsbt  v.  Babcock  &  Wilcox  Co.  . .  125  App.  Div.  588 

Judgment  reversed,  etc. :  196  N.  T.  802. 

HoFFiCAN  HouBB,  Nbw  Tork,  V.  FooTE 126  App.  Div.  944 

Judgment  affirmed:  196  iV.  F.  677. 

H0R8T  «.  Zeltnbr  Brewing  Co 124  App.  Div.  921 

Judgment  affirmed  :  196  If.  Y,  558. 

Houlihan  t.  Preferred  Accident  Inb.  Co 127  App.  Div.  630 

Order  of  Appellate  Division  reversed  and  judgment  of  Trial  Term  affirmed  ;  196 

N.  7.  887. 

HuBBR  Company  «.  McCabb 124  App.  Div.  936 

Judgment  affirmed:  196  N,  T,  547. 
Hudson  Babe  Ball  Assn.  v.  Greater  New  Tore  Base 

Ball  Assn 127  App.  Div.  932 

Judgment  affirmed:  196  N.  T.  536. 

Isaacs  9.  Commercial  Co.  of  Salonica,  Ltd 127  App.  Div.  915 

Judgment  affirmed:  196  N,  Y,  555. 

Johnson  &  Co.  v.  Cox 124  App.  Div.  924 

Judgment  affirmed:  196  if.  Y.  110. 

JoLLiFFB  V.  Miller   126  App.  Div.  763 

JudgmerU  affirmed:  196 i\r.  F.  504. 

Jones  ©.  Hoadley 115  App.  Div.  479 

Judgment  affirmed:  196  if.  F.  512. 

Eahh  «.  Eahn.. 183  App.  Div.  897 

Order  affirmed:  196  N,  F.  525. 

Kennedy  «.  City  of  New  York  (Nob.  1  &  2) 127  App.  Div.    89 

Order  of  Appellate  Division  reversed  and  judgment  of  tlie  Trial  Term  affirmed: 

196  iV.  F.  19. 

EiLRY  v.  Jones 127  App.  Div.  947 

Judgment  affirmed:  196  N,  F.  587. 
Knickerbocker  Trust  Co.  v.  O'Rourke  Engineering  Con- 
struction Co.  (No.  1) 124  App.  Div.  210 

Judgment  affirmed  on  opinion  below :  196  if.  F.  509. 

Kramer  v.  Buffalo  Union  Furnace  Co 182  App.  Div.  415 

Appeal  dismissed  on  authority  of  Van  Arsdale  v.   King  (155  ^.  F.  825) :  196 

K  Y  582. 

Laibd  v.  Carton 182  App.  Div.  176 

Order  of  Appellate  Division  reversed  and  tliat  of  Special  Term  affirmed,  and  both 
questions  certified  answered  in  the  affirmative  :  196  JV.  F.  169. 

Lamb  v.  Willis 125  App.  Div.  188 

Judgment  affirmed:  196  K.  F.  512. 

Lesb  «.  Lamfrecht 128  App.  Div.  919 

Judgment  reversed  and  new  trial  granted :  196  N.  F.  82. 

Lbty  v.  McClellan 132  App.  Div.  918 

Order  affirmed;  questions  certified  amswered:  196  iV.  F.  178. 
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LowYiLLB  &  Bbaybb  Rivbr  R  R.  Ck>.  V.  Elliott 115  App.  Div.  864 

Judgtnent  affi/rmed:  196  N.  T,  645. 

Marsh  «.  Johnston 125  App.  Dir.  687 

Judffmsnt  affirmed :  196  N.  7.  611. 

Mason  «.  Kbw  York  Producb  Exchangb 127  App.  DIt.  283 

Order  affirmed  and  judgment  abeolute  ordered  againet  appelant  an  the  etiptUaUan  : 

196  iV;  F.  548. 

Mattbr  of  Batbs  (Kavakaqh)  —  App.  Div.  — 

'  Orderaffirmed:  IWN.  T.  540. 

Matter  OP  Chapman 138  App.  Div.  887 

Appeal  dismiesed:  196  N.  T.  561. 

Matter  op  City  op  New  York 129  App.  Div.  911 

Appeal  dismissed:  196  If.  T.  565. 
Matter  op   Citt  op  New  York  (Blackweli/b  Island 

Bridge) 188  App.  Div.  886 

Order  affirmed :  196  K  T,  520. 

Matter  of  City  of  New  York  (Brigos  Avenue) 182  App.  Div.  980 

Orderaffirmed:  196  JV;  F.  255. 

Matter  of  Cmr  of  New  York  (Dboatur  St.) 133  App.  Div.  821 

Orders  reversed,  and  proceedings  remitted  to  Special  Term,  etc :  196  N,  T.  286. 

Matter  of  Collins 181  App.  Div.  884 

Order  affirmed  on  opinion  of  Houghton,  /.,  below :  196  N.  T.  588. 

Matter  op  Crandall 127  App.  Div.  945 

Order  of  Appellate  Division  and  surrogate's  decree  reversed  and  proceedings  remitted 
to  the  Surrogate's  Court  for  further  action,  etc.  :  196  K  T.  127. 

Matter  of  Delanbt 188  App.  Div.  409 

Order  affirmed :  196  N.  T:  680. 

Matter  of  Dibtz 182  App.  Div.  641 

Appeal  dismissed:   19Q  JH,  7.628. 

Matter  of  Dittrich  v.  Duffy 128  App.  Div.  898 

Order  affirmed:  196  N.  F.  521. 

Matter  of  Downing  (Mahan) 134  App.  Div.  — 

Order  affirmed:  196  if.  T,  540. 

Matter  OF  Earnshaw 181  App.  Div.  916 

Orders  reversed,  etc.  :   196  ^.  T.  880. 

Matter  OF  East  One  Hundred  &  Seventy-ninth  St 181  App.  Div.  938 

Orderaffirmed:  196  iV:  T.  528. 

Matter  OP  Fitzgerald 129  App.  Div.  910 

Order  affirmed:  196  K  T,  624 

Matter  of  Goodsfeed  (Tumbridoe) 184  App.  Div.  — 

Ord^ affirmed:  196  N.  F.  689. 

Matter  of  Habtbau 125  App.  Div.  710 

Appeal  dimissed:  196  if.  T.  618. 

Mattbr  OF  Herxno 188  App.  Div.  298 

Orderaffirmed:  196  JV^  F.  218. 

Matter  of  Kibxholdbr 180  App.  Div.  905 

Order  affirmed:  196  If.  F.  666. 
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Matteb  of  Knollin 138  App.  Dlv.  908 

Order  affirmed:  196  If,  T.  536. 

Mattbb  of  Lind 132  App.  Div.  821 

Order  affirmed :  196  JV.  T,  670. 
JiiLirBB  ofMabtin 183  App.  Div.  898 

Order  inodified  and  as  modified  affirmed  urUees,  etc. :  196  K  T,  415. 

JiiLTTBR  OF  Mayor,  etc.,  of  New  York  (Anthony  Ave.).  . .  124  App.  Div.  940 

Order  affirmed:  196  N.  T.  513. 

Matter  OF  Mbeks 183  App.  iMv.  982 

Order  affirmed :  196  N.  F.  573. 

Hatter  of  Meter  o.  Consolidated  Ice  Co 182  App.  Div.  265 

Order  affirmed:  196  K  T.  471. 

Hatter  OF  Miles 128  App.  Div.  908 

Oi^der  affirmed:  196  iV.  T.  526. 

Hatter  of  Mott  Haven  Canal  Docks 188  App.  Div.  890 

Order  modified,  etc. :  196  K  7.  176. 

Hatter  of  Nehbr 128  App.  Div.  882 

Order  affirmed:  196  K  T,  565. 

HattbbofOrdwat 131  App.  Div.  889 

Order  rewrted  in  part :  196  iV.  T.  95. 

Hatter  of  Parker 131  App.  Div.  928 

Appeal  diemimd :  196  iV.  F.  564. 

Hatter  of  People  ex  rel.  Badger  v.  Doolino 184  App.  Div.  — 

Order  qf  AppeUate  Dimnon  rewi'eed  and  that  of  Speeiai  Term  affia^med :  196  K  Y, 

541. 

Hattsr  of  People  ex  rel.  Dresgrbr  v.  Dooling 184  App.  Div.  — 

Order  affirmed:  196  N.  T,  542. 

Hatter  of  People  ex  rel.  Hodgins  «.  Bingham 128  App.  Div.  151 

Order  €f  AppeUate  Divieion  rewraed  and  that  of  Special  Term  affirmed:  196  ^.  7, 

128. 
Hattbb  OF  Randall 122  App.  Div.     1 

Order  affirmed:  196  if.  T.  569. 

Hatter  of  Rutherfurd 188  App.  Div.    89 

Order  reversed  and  decree  of  Surrogate* e  Court  affirmed:  196  N.  F.  811. 

Matter  of  Schlbsinger 138  App.  Div.  890 

Order  affirmed:  196  K  7,  527. 

HATrsR  of  Sea  Beach  R.  Co 121  App.  Div.  907 

Order  affirmed:  196  IT,  F.  588. 

Matter  of  Shay ...  138  App.  Div.  547 

Order  affirmed  on  opinion  of  Inoraham,  J.,  belofo :  196  If.  7.  530. 

HcAkbrney  v.  Bernstein 126  App.  Div.  906 

Judgment  affirmed  :  196  If.  F.  509. 

HcCrumv.  Lex  Realty  Co 122  App.  Div.  922 

Judgment  affirmed :  196  If.  F.  499. 

Hetee  v.  McClellan 182  App.  Div.  918 

Order  affirmed;  gueatione  certified  anwered:  196  If.  F.  178. 

HooBB  V.  Grant 181  App.  Div.  916 

Appeal  diemiaeed :  196  If.  F.  515. 
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MuRPHT  «.  Hudson  Rrvicii  Telephoke  Co 127  App.  Div.  400 

Judgment  affirmed :  196  N.  T.  505. 

Musco  f>.  United  Sukety  Co 182  App.  Div.  800 

Order  affirmed :  196  K  F.  459. 

Napier  ».  Spielmank 127  App.  Div.  567 

Judgment  affirmed  on  opinion  of  UovQiiTOi!{  J.,  below:  196  K  Y.  575. 

National  Park  Bank  v.  Saitta 127  App.  Dlv.  624 

Judgment  affirmed:  196  iV.  T.  548. 

Natlor  d.  New  York  Central  &  H.  R.  R  R.  Co 127  App.  Dlv.  921 

Judgment  affirmed  :  196  N.  T.  544. 

New  York  Central  &  H.  R.  R.  R.  Co.  v.  TJntbrmyer 138  App.  Div.  146 

Order  affirmed:  196  K  Y.  531. 

New  York  Dock  Co.  v.  India  Wharf  Brewing  Co 127  App.  Div.  885 

Judgment  affirmed:  196  iV;  Y.  557. 

O'DwTBR  V.  Castle  Square  Opera  Co 127  App.  Div.  926 

Judgment  affinned:  196  iT.  F.  536. 

Olsbn  v.  Metropolitan  Street  R.  Co v 124  App.  Div.  924 

Judgment  affirmed :  196  JV.  F.  504. 

Page  &  Co.  v.  Stock 122  App.  Div.  899 

Judgment  affirmed:  196  N.  Y.  545. 

People  v,  Ahearn 131  App.  Div.    80 

Order  affirfned:  196  iV.  F  221. 

People  c.  Barrt 132  App.  Div.  281 

Judgment  of  conviction  affirmed :  196  N.  F.  507. 

People  v.  Blinn 181  App.  Div.  985 

Judgment  of  conviction  affirmed :  196  N.  F.  654. 

People  v.  Federal  Bank  op  New  York 188  App.  Div.  890 

Order  affirmed:  196  iV.  F.  527. 

People  v.  Ferone 120  App.  Div.  828 

Judgment  of  conviction  affirmed:  196  K  F.  522. 

People  v.  Geyer 182  App.  Div.  790 

Judgment  of  conviction  reversed:  196  iV".  F  864. 

People  v.  Qeysers  Natural  Gas  Co —  App.  Div.  — 

Judgment  reversed  and  new  trial  ordered:  196  H.  F.  421. 

People  v.  Hosier 182  App.  Div.  146 

Order  affirmed:  196  N.  F.  506. 

People  «.  Lincoln  Spring  Co —  App.  Div.  — 

Judgment  revei'sed  and  new  trial  ordered :  196  If.  F.  421. 

People  v.  Natural  Carbonic  Gas  Co —  App.  Div.  — 

Judgment  reversed  and  new  trial  ordered :  196  N.  Y.  421. 

People  v.  Nbw  York  Carbonic  Acid  Gas  Co —  App.  Div.  — 

Judgment  reversed  and  new  trial  ordered :  196  Hf,  F.  421. 

People  v.  Schlbbsel 127  App.  Div.  610 

Judgment  of  conviction  reversed  and  new  trial  ordered :  196  N.  F.  476. 

People  v.  Shanley 182  App.  Div.  821 

Judgment  of  conviction  affirmed  on  opinion  of  ChAKKB,  J.,  below :  196  JV.  F.  574 
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Peopled.  Teal 133  App.  Div.    85 

Judgment  of  conviction  reverted  and  new  trial  ordered  :  196  H.  T.  872. 

People©.  Washor. 132  App.  Div.  934 

Judgment  of  conviction  affirmed :  196  N,  T.  104. 

People  ex  bel.  Adamb  «.  Stoll    181  App.  Div.  918 

Appeal  dismissed:  196  iV.  Y.  561. 
People  ex  bel.   American  Exchange  National  Bank  v. 

Pdbdt 182  App.  Div.  981 

Orders  reversed  and  matter  remitted  to  tlie  Special  Term,  witli  leave  to  respondents  to 
there  move  for  leave  to  file  a  supplemental  return :  196  N.  Y.  270. 

People  ex  rhl.  American  Mfo.  Co.  v.  0*Donnel  (2  cases).  129  App.  Div.  924 
Orders  affirmed :  196  -Y.  Y,  667. 

People  ex  bel.  American  Mfg.  Co.  v.  Wells 129  App.  Div.  924 

Orders  affirmed:  196  lY.  Y.  567. 
People  ex  rel.  Brooklyn  Children's  Aid  Socy.  v.  Hen- 

DRiCKsoN 125  App.  Div.  256 

Order  affirmed:  196  iV".  Y  551. 

People  ex  rel.  Collins  v.  Ahearn 138  App.  Div.    52 

Order  affinned,  and  question  certified  answered  in  t7ie  affirmative  :  196  N.  Y.  572. 

People  ex  rel.  Consolidated  Nat.  Bank  v.  Purdy 182  App.  Div.  981 

Order  of  tlie  courts  below  reversed,  and  proceeding  remitted  to  the  Special  Term  v)ith 
leave  to  respondents  to  there  mxnefor  a  supplemental  return :  196  JV.  F.  550. 

People  ex  rel.  Cunningham  v.  Fbitner  (3  cases) 129  App.  Div.  924 

Orders  affirmed:  196  N,  F.  567. 

People  ex  rel.  Cunningham  v.  Wells 129  App.  Div.  924 

Order  affinned:  196  iV.  F.  567. 

People  ex  bel.  Drake  v,  Andrews 184  App.  Div.    82 

Appeal  dismissed:  196  N.  Y.  588. 

People  ex  rel.  Fleischmann  Mfg.  Co.  v.  Marenus 184  App.  Div.  170 

Order  affirmed  on  opinion  of  "Millkr,  J.,  below :  196  iV.  F.  569. 

People  ex  rel.  Fogarty  v.  Cassidy 118  App.  Div.  693 

Otder  affirmed:  196  K  F.  568. 

People  ex  rel.  Grant  v.  Atlantic  Terra  Cotta  Co 188  App.  Div.  890 

Order  affirmed  on  opinion  in  People  ex  rel.  Leach  ▼.  Central  Fish  Co.  (117  App. 
Div.  77) :  196  IT.  F.  528. 

People  ex  rel.  Hunt  v.  Lane 182  App.  Div.  406 

Order  affirmed  :  196  iV.  F.  520. 

People  ex  rel.  Jamaica  Water  Supply  Co.  v.  State 
Board  of  Tax  Comrs 128  App.  Div.    13 

Order  of  Appelate  Division  modified  so  as  to  remit  tJie  inatter  to  the  Special 
Term  instead  of  to  the  State  Board  of  Tax  Commimoners  forfuHlier  considera- 
tion, etc. :  196  K  F.  89. 

People  ex  rel.  Jones  v.  Langan 182  App.  Div.  987 

Orders  affirmed  on  opinions  in  People  ex  rel.  Lichtenstein  v.  Langan  (196  N.  Y. 

196  N,  Y.  551. 
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Pboplb  bx  bbl.  Erekelbb  v.  Butlbb 120  App.  DIt.  910 

Order  affirmed  on  opinion  of  Gbrabd,  J.,  at  Special  Term :  196  N,  T.  618. 
Pboplb  bz  bbl.  Lakb  Bhorb  &  Michigan  Southbrn  R.  Co. 

V.  CiTT  OF  Buffalo 181  App.  Div.  545 

Order  affirmed:  196  N.  T.  518. 

Peoplb  bz  bbl.  Lichtbnbtbin  9.  Langan 132  App.  Div.  987 

Order  affirmed:  196  N,  T.  260. 

Pboplb  bz  bbl.  Mubpht  o.  Binohaic 180  App.  Div.  112 

Order  affirmed:  196  iV.  T.  619. 

Pboplb  bz  bbl.  Pbabodt  o.  CHAin<BB 188  App.  Div.  169 

Order  affirmed  on  opinions  o/Jkskb  and  Rich,  JJ.,  behw :  196  N,  T.  526. 
PbopLIb  bz  bbl.  Raffbbtt  o.  Boabd  of  Education,  N.  T. 

OlTT..  188  App.  Div.  894 

Order  affirmed:  196  Jf.  F.  570. 

Pboplb  WH  bbl.  South  Shorb  Traction  Co.  d.  Willcox.  . .  188  App.  Div.  556 

Order  affirmed:  196  N.  T.  212. 

Pboplb  bz  rbl.  Waclark  Rbaltt  Co.  t).  O'Domnel 180  App.  Div.  880 

Order  affirmed :  196  N.  F.  521. 

Pbrlbt  f).  Morning  Telegraph  Co 181  App.  Div.  699 

Appeal  diemissed:  196  N,  F.  515. 
Phkbiz  Ins.  Co.  of  Brooklyn  v.  New  York  Central  &  H. 

RR.R.C0 122  App.  Div.  118 

Judgment  affirmed:  196  N.  7.  554. 

Potter  t>.  Gilbert 180  App.  Div.  682 

Order  affirmed  and  queetion  certified  anetoered  in  the  negative :  196  2^,  F.  576. 

Pratt  c.  Clark ' 118  App.  Div.  688 

Appeal  dismissed  on  stipulation  of  parties :  196  K  F.  502. 

Rathbonb  v.  Atbb 121  App.  Div.  855 

Order  of  Appelate  Division  reversed  and  judgment  of  Trial  Term  affirmed  on  dis- 
senting opinion  qf  Kbllogg,  J.,  below :  196  N.  F.  508. 

Richmond  0.  Richmond 128  App.  Div.  117 

Judgment  affirmed  on  opinion  of  Spring,  J.^  belou) :  196  N,  F.  585. 
Ridgblt  «.  Tatlob  &  Co , 126  App.  Div.  808 

Judgment  affirmed:  196  If.  F.  556. 
RoMBO  V.  City  op  Yonkbrs 126  App.  Div.  402 

Judgment  affirmed :  196  N.  F.  546. 
RuDD  «.  WiNKLBB  (No.  1) 126  App.  Dlv.  950 

Judgment  affirmed  :  196  N.  F.  558. 
RuDD  ».  WiNKLBB  (No.  2) 126  App.  Div.  950 

Judgment  affirmed  :  196  JV.  F  559. 

Schafhaub  V,  CoNBY  ISLAND  &  Gravbsbnd  Elbctric  R.  Co.  120  App.  Div.  890 
Judgment  affirmed :  196  N.  F  557. 

Senbca  Nation«of  Indians  v.  Appleby 127  App.  Div.  770 

Judgments  reversed,  etc. :  196  21.  F  818. 

Smith  v.  Boabd  of  Supbs.  of  Essex  Co 182  App.  Div.  989 

Order  affirmed;  question  certified  answered  in  ike  affirmative :  196  N.  F.  526. 
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Smith  v.  Brown  Brothers  Co  .  128  App.  Div.  910 

Appeal  ditmiued,  upon  the  ground  that  the  ansuw  to  the  question  certified  does  rtot 
neceeearily  determine  ae  a  matter  of  law  whether  the  order  ehmld  haoe  been  granted 
or  denied  :  196  N,  T,  529. 

Smith  v.  New  York  Central  &  H.  R.  R.  R.  Co 123  App.  Div.  910 

Order  affirmed  and  judgment  absolute  ordered  against  appellant  on  the  stipulation  : 

196  N,  F.  560. 

Stephens  v.  New  York.  Ontario  &  Western  R.  Co 126  App.  Div.  920 

Judgment  m^odijied,  and  as  modified  affirmed:  196  N,  T,  552. 

Sweet  9.  Perkins 128  App.  Div.  910 

Judgment  affirmed:  196  N.  T,  482. 

Swing  v.  Dayton 124  App.  Div.    58 

Judgment  affirmed  on  opinion  below :  196  N,  T,  508. 

Taft  «.  South  Brookltn  Sawmill  Co 123  App.  Div.  925 

Judgment  affirmed:  196  J\r.  Z.  508. 

Tttlb  Guarantee  &  Trust  Co.  v.  Haven  (Kg.  1) 126  App.  Div.  907 

Judgment  affirmed:  196  N,  F.  487. 

Tttlb  Guarantee  &  TRuerr  Co.  o.  Haten  (No.  2) 126  App.  Div.  802 

Judgment  reversed  and  new  trial  granted:  196  N.  T,  487. 

Twelfth  Ward  Bank  v.  Katz 126  App.  Div.  916 

Judgment  affirmed:  196  K  T,  555. 

TYPOTHBTiB  OF  THE  CiTY  OP  NkW  YORK  C.  TYPOGRAPHICAL 

UiaOK  No.  6 182  App.  Div.  921 

Order  affirmed:  196  N.  T,  571. 

VoN  Au  V.  Maqenheimbr 126  App.  Div.  257 

Judgment  affirmed:  196  N,  Y.  510. 

Webster  «.  Columbian  National  Life  Ins.  Co 181  App.  Div.  887 

Order  affirmed;  both  questions  certified  answered  in  the  affirmative :  196  iT.  Y,  528. 

Wells  9.  Taylor 125  App.  Div.  908 

Judgment  affirmed:  196  y.  Y  544 

Whitby.  Looms 128  App.  Div.  909 

Judgment  affirmed:  196  iV.  Y  549. 

WiTMBR  V,  City  of  Jamestown 125  App.  Div.    48 

Order  affirmed  and  judgment  absolute  ordei'ed  against  appellant  on  the  stipulation  : 

196  iV:  Y  558. 

Wright  «.  Knights  of  Maccabees 128  App.  Div.  888 

Judgment  reversed  and  new  trial  granted :  196  N".  Y  891. 

Wynkoop  V,  Ludlow  Valve  Mfg.  Co 126  App.  Div.  989 

Judgment  reversed  and  new  trial  gi-anted :  196  i\r.  F.  824. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of  Appeals 
in  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  ol  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  (Sogers  v.  Decker, 
131  N.  Y.  490.)-  [Rep. 
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The  CnT  of  Nbw  Tobk,  Appellant,  v.  Henby  Cobn  and  Chablbs 
A,  CowEN,  Respondents. 

First  Department,  June  11,  1900. 

Vegligemce — iz^ury  by  collapse  of  structure  bridging  vault  in  sidewalk 
—liability  of  owner  to  city  on  judgment  against  it — contribution  — 
joint  tort  feasors— when  parties  not  in  pari  delicto—  contractor  sub- 
letting work  not  liable. 

A  judgment  against  a  city  for  the  death  of  a  pedestrian  caused  by  the  collapse  of  a 
structure  bridging  a  vault  which  was  being  built  beneath  the  sidewalk  based 
on  a  failure  to  inspect  the  structure  is  conclusive  both  against  the  contractor 
who  was  made  party  defendant  and  against  the  owner  who  was  given  notice 
to  defend,  in  a  subsequent  action  to  charge  them  with  the  amount  of  the 
Judgment. 

Such  judgment  is  conclusive  not  only  as  to  the  amount  of  damages,  but  also  aa 
to  the  existence  of  the  defect  and  the  freedom  of  the  decedent  from  contributory 
negligence. 

In  an  action  against  the  owner  and  the  contractor  to  charge  them  with  the 
amount  of  the  judgment,  the  complaint  should  not  be  dismissed  upon  the 
theory  that  they  were  joint  tort  feasors  with -the  city  so  that  the  latter  is 
not  entitled  to  contribution.  The  city  by  issuing  a  permit  for  the  construc- 
tion of  the  vault  and  by  failing  to  inspect  the  structure  erected  is  not  in 
ffari  deUeto  with  the  owner  and  contractor  who  negligently  constructed  the 

Are.  Div.—You  CXXXIIL        1 
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An  owner  who  has  failed  to  guard  the  public  against  the  coiusequences  of  such 

interference  with  the  highway  cannot  escape  liability  upon  the  ground  that 

the  work  was  done  by  the  contractor. 
But  a  contractor  who  sub-let  the  actual  work  of  construction  and  merely  obtained 

a  permit  to  open  the  street  as  agent  for  the  owner  is  not  liable  to  the  city  for 

the  judgment  obtained  against  it. 
HoueHTQV,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  plaintiff,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  29th 
day  of  October,  1908,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case,  on  a  trial 
at  the  New  York  Trial  Term,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  2Sth  day  of  October,  1908,  directing  the 
dismissal  of  the  complaint 

Terence  Farley^  for  the  appellant 

D'Cady  Serrickj  for  the  respondent 

SooTT,  J. : 

In  this  action  the  city  of  New  York  seeks  to  recover  from  the 
defendants  the  amount  which  the  city  was  obliged  to  pay  to  one 
William  J.  Parks,  as  administrator,  etc.,  of  Erwin  L.  Coolidge, 
deceased,  for  the  damages  resulting  from  the  death  of  said  Coolidge. 
The  defendant  Henry  Com  was,  in  1902,  the  owner  of  a  lot  of 
land  on  the  northwest  comer  of  Fifth  avenue  and  Eighteenth  street 
in  the  borough  of  Manhattan,  city  of  New  York,  upon  which  he 
proposed  to  erect  a  large  building.  His  plans  involved  the  con- 
struction of  a  vault  in  front  of  the  building  for  its  entire  length 
between  the  building  and  the  curb  line.  The  construction  of 
this  vault  necessitated  the  excavation  of  the  entire  sidewalk  between 
the  building  and  the  curb  line  and  the  erection  of  a  temporary  side' 
walk  or  bridge  for  the  use  of  the  public  during  the  progress  of  the 
work.  On  May  2,  1902,  Com  applied  for  and  obtained  from  the 
commissioner  of  public  works  a  permit  for  the  construction  of 
the  vault  The  permit  included  permission  to  erect  and  maintain, 
over  the  excavation  for  the  vault,  a  bridge  not  exceeding  five  feet 
in  height  above  the  sidewalk  and  ten  feet  in  width.  Com  entered 
into  a  general  contract  with  the  defendant  Cowen  for  the  erection 
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of  the  building,  including  the  construction  of  the  vault  and  bridge, 
which  latter  work  was  in  turn  committed  to  a  sub-contracting  firm. 
The  work  was  proceeded  with  and  the  bridge  constructed.  After 
it  had  been  in  use  by  the  public  for  about  two  weeks,  on  the  occa- 
sion of  a  public  procession  on  Fifth  avenue,  a  considerable  number 
of  persons  congregated  upon  the  bridge,  which  collapsed,  and  one 
Erwin  L.  Coolidge,  who  was  upon  it  at  the  time,  was  precipitated 
mto  the  excavation  and  killed.  An  action  for  damages  for  his  death 
was  brought  by  his  administrator  against  the  city  of  New  York, 
Cowen,  the  general  contractor,  and  Miller  and  Holme,  the  sub- 
eontractoi's.  Due  notice  of  the  pendency  of  the  action  and  an 
opportunity  to  appear  and  defend  were  given  to  the  owner  and  the 
present  defendant  Com,  of  which,  however,  he  omitted  to  avail 
himself.  This  action  resulted  in  a  judgment  against  the  city  of 
Xew  York  and  the  defendants  Miller  and  Holme,  the  complaint 
being  dismissed  as  against  Cowen.  On  appeal  the  judgment  was 
affirmed  as  to  Miller  and  Holme,  but  reversed  as  to  the  city  of  New 
York.  {Codidge  v.  City  of  New  York,  99  App.  Div.  175.)  On 
a  retrial  of  the  action  against  the  city  the  plaintiff  recovered  a  judg- 
ment, which  was  affirmed  on  appeal.  {Parka  v.  City  of  New  York, 
HI  App.  Div.  836 ;  187  N.  Y.  555.)  This  judgment  was  paid  and 
the  city  now  seeks  to  recover  over  against  the  owner  of  the  building 
and  his  general  contractors. 

At  the  trial  the  complaint  was  dismissed  as  against  both  defend- 
ants on  the  ground  that  they  were  joint  trn^t  feasors  with  the  city, 
and  that,  as  sucli,  the  city  was  not  entitled  to  recover  either  contri- 
bution or  indemnity.  From  the  judgment  entered  upon  the  dis- 
missal and  the  order  directing  the  dismissal  of  the  complaint  the 
plaintiff  appeals.  The  city  had  proven  the  commencement  of  the 
former  action,  the  notice  to  defendant  Corn  to  come  in  and  defend, 
the  recovery  and  payment  of  the  judgment.  It  also  introduced,  with- 
ont  objection,  the  charge  of  the  justice  who  presided  at  the  trial  of 
the  action  against  the  city.  The  judgment  roll  in  the  former  action 
was  conclusive  evidence  against  the  defendants  here  (Cowen  having 
been  a  party  to  that  action  and  Corn  having  been  properly  vouched 
in)  of  the  amount  of  tlie  damages,  tlie  existence  of  the  defect  or 
obetmction  in  the  street,  and  that  the  injured  party  was  himself 
free  from  negligence.    {Mayor,  etc.,  v.  Brady,  161  N,  Y.  611.)    It 
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appeared  from  the  record  in  the  former  action  and  from  the  charge 
of  the  justice  at  the  trial  thereof  that  the  vital  question  submitted 
to  the  jury  was  whether  or  not  the  bridge  which  fell  had  been  prop- 
erly and  carefully  constructed ;  and,  secondarily,  whether,  if  it 
was  improperly  constructed,  the  city  was  chargeable  with  notice 
thereof.  The  duty  ciast  upon  the  city  was  not  that  of  construction 
and  maintenance,  bat  that  of  vigilance  and  inspection.  Cowen's 
duty  was  the  primary  one  of  using  proper  care  to  protect  the  public 
from  danger  resulting  from  his  interference  with  the  highway,  and 
this  care  involved  the  duty  of  providing  a  safe  and  proper  bridge 
in  the  first  place  and  of  inspecting  it  from  time  to  time,  and  if  neces- 
sary repairing  it,  in  order  to  protect  the  public.  {Trustees  of  Cwaan- 
daigua  v.  Foster^  156  N.  Y.  354.)  The  result  of  the  action  against 
the  city  is  conclusive  evidence  against  Com  that  he  did  not  fulfill 
this  duty,  for  the  liability  of  the  city  in  that  action  was  necessa- 
rily predicated  upon  a  determination  that  the  bridge  erected  by 
Corn  was  not  erected  or  maintained  with  reasonable  care.  If  it  had 
been,  the  city  could  not  have  been  held  liable  because  it  had  notice 
of  its  actual  condition.  Kor  can  it  be  said  that  the  fact  that  the 
city  granted  a  permit  for  the  construction  of  the  bridge  made  it 
a  joint  tort  feasor  with  the  owner.  "  Consent  by  a  municipal  cor- 
poration to  a  person  to  do  a  lawful  act  merely  permits  it  to  be  done 
in  a  careful,  prudent  and  lawful  manner,  and  when  it  is  performed 
in  any  other  manner,  and  injury  to  third  persons  ensues,  the  author 
of  the  injury  is  liable  therefor.  Upon  receiving  a  license  from 
the  body  authorized  to  grant  it  to  dig  in  a  street,  the  licensee 
impliedly  agrees  to  perform  the  act  in  such  a  manner  as  to  save  the 
public  from  danger  and  the  municipality  from  liability."  (  YiUage 
of  Port  Jervis  v.  First  National  Ba/rih^  96  N.  Y.  550.)  The  rela- 
tive duties  of  Corn  and  the  city  were,  therefore,  as  follows  :  Corn 
was  bound  to  exercise  due  care  to  so  construct  and  maintain  the 
bridge  as  to  protect  the  public  from  injury ;  the  city  was  under  an 
obligation,  not  to  Corn,  but  to  the  public,  to  use  due  diligence  to  see 
that  Corn  performed  his  duty,  and  the  judgment  against  the  city, 
by  which  Corn  is  concluded,  established  beyond  contradiction  that 
neither  Corn  nor  the  city  performed  their  respective  duties.  The 
rule  of  law  upon  which  the  learned  court  below  dismissed  the  com- 
plaint has  no  application  to  a  case  like  the  present  for  the  parties. 
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although  both  wrongdoers  towards  the  person  injured,  are  not  in 
pari  delicto  as  between  themselves.  That  the  municipality  may  in 
a  case  like  the  present  recover  over  against  the  primary  wrongdoer 
has  been  so  often  held  that  it  is  impracticable  within  the  reasonable 
limits  of  an  opinion  to  cite  all  the  authorities.  A  few  leading  ones 
will  suffice.  (  Washington  Gas  Co.  v.  District  of  CoLvmhia^  161 
U.  S.  316 ;  Chicago  City  v.  Rollins,  67  id.  [2  Black]  418 ;  Trvs- 
tees  of  Canandaigua  v.  Foster,  supra.)  The  cases  relied  upon  by 
respondent  as  seeming  exceptions  to  the  rule  are  not  in  point.  For 
instance,  in  Trustees  of  Geneva  v.  Brush  Electric  Co.  (50  Hun,  581) 
the  plaintiff  was  denied  a  recovery  over,  because  the  injury  resulted, 
not  from  any  defect  in  the  construction  or  maintenance  of  the  elec- 
triclight  pole,  but  because  of  its  improper  location  which  liad  been 
assented  to  by  the  village  authorities.  Hence  they  were  in  pari 
delicto  with  the  company.  The  rule  of  respondeat  superior  cannot 
be  invoked  by  Corn,  for  his  liability  rests  upon  his  failure  to  prop- 
erly guard  tlie  public  against  the  consequences  of  his  interference  with 
a  public  highway.  From  the  consequences  of  this  failure  of  duty  he 
cannot  shield  himself  behind  his  contractors.  So  far  as  concerns 
the  respondent  Cowen  we  think  that  the  complaint  was  rightly 
dismissed.  He  cannot  be  held  either  because  he  opened  the  street 
for  his  own  benefit,  as  he  did  not,  nor  because  of  the  negligence  in 
the  construction  of  the  bridge,  which  he  did  not  construct.  In 
applying  for  and  obtaining  a  permit  to  open  tlio  street  he  acted 
merely  as  agent  for  Corn,  and  he  sublet  the  actual  work  of  con- 
struction. As  to  the  defendant  Cowen  the  judgment  and  order 
must  be  affirmed,  with  costs.  As  to  the  defendant  Corn  the  judg- 
ment and  order  must  be  reversed  and  anew  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event. 

Inoraham,  McLaughlin  and  Laughlin,  JJ.,  concuri-ed ;  Hough- 
ton, J.,  dissented  as  to  defendant  Corn. 

Houghton,  J.  (dissenting) : 

As  I  understand  the  rule  governing  reimbursement  as  between 
wrongdoers,  the  plaintiff  failed  to  prove  a  cause  of  action  against 
the  defendant  Corn.  Of  course,  there  can  be  no  reimbursement 
where  one  of  two  joint  wrongdoers  is  compelled  to  pay  damages 
for  the  wrong  inflicted  by  both.     Where,  however,  one  negligently 
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creates  a  situation  which  it  becomes  the  duty  of  another  to  rectify, 
and  thus  as  to  third  persons  both  become  liable,  and  the  latter  is 
compelled  to  pay  damages,  he  may  compel  reimbursement  from  the 
one  who  instituted  the  wrong.  This  rule  is  based  upon  the  fact  that, 
although  both  are  liable  as  to  third  parties,  as  between  themselves 
there  is  a  primary  and  a  secoudary  liability,  and  if  the  one  secondarily 
liable  is  compelled  to  pay,  the  one  who  instigated  the  wrong  must  make 
him  good.  If  the  one  secondarily  liable  is  sued  and  he  gives  notice 
to  the  other  to  come  in  and  defend,  the  judgment  obtained  is  con- 
clusive against  the  one  who  had  an  opportunity  to  defend  and  did 
not  avail  himself  of  it  in  three  particulars,  and  in  three  particulars 
only.  These  are,  the  existence  of  such  a  defect  or  obstruction  a§ 
made  the  person  sued  liable,  and  that  the  injured  party  was  him- 
self free  from  negligence,  and  that  he  suffered  the  amount  of  dam- 
ages recovered.  As  I  understand  the  law,  it  does  not  matter  upon 
what  theory  the  action  by  the  injured  party  may  be  tried.  The 
judgment  obtained  by  him  does  not  prove  primary  or  secondary 
liability  as  between  the  wrongdoers.  If  the  wrongdoer  who  is  com- 
pelled to  pay  seeks  reimbursement  from  the  primary  wrongdoer,  he 
must  prove  aJAwnde  facts  which  show  primary  liability. 

The  case  of  Mayor^  etc.,  v.  Brady  (151  N.  Y.  611),  upon  which 
the  city  relies  in  its  various  appeals  to  this  court  and  the  Court  of 
Appeals,  illustrates  and  confirms  the  rule.  That  case  first  came 
before  this  court  on  an  appeal  by  the  defendants  in  70  Hun,  250. 
The  city  had  been  compelled  to  pay  a  judgment  obtained  because 
of  a  defective  sidewalk  claimed  to  have  been  caused  through  the 
negligence  of  a  contractor,  and  although  the  action  was  brought 
against  the  contractor's  sureties,  it  was  held  that  the  negligence  of 
the  contractor  must  be  proved  and  that  the  judgment  roll  in  the 
action  against  the  city  did  not  prove  the  contractor's  negligence, 
and  hence  the  judgment  was  reversed.  The  case  was  again  tried 
and  resulted  in  a  judgment  for  the  defendants,  and  on  appeal 
by  the  plaintiff  the  judgment  was  reversed  because  the  trial  court 
refused  to  receive  evidence  of  the  negligent  acts  of  the  contractor. 
(77  Hun,  241.)  On  a  third  trial,  such  evidence  having  been 
received,  the  judgment  in  favor  of  the  plaintiff  was  affirmed  because 
it  was  shown  by  proof  aliunde  the  record  of  the  former  trial  that 
the  contractor  had  been  guilty  of  negligence  in  obstructing  the 
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sidewalk  (81  Hun,  441),  and  this  judgment  was  affirmed  by  the 
Conrt  of  Appeals.  Although  tliat  action  was  against  the  sureties 
upon  the  contractor's  bond  the  whole  question  of  liability  for  reim- 
bursement by  a  primary  wrongdoer  to  a  secondary  wrongdoer,  both 
of  whom  are  liable  as  to  third  persons,  but  one  entitled  to  reim- 
bursement as  against  the  other,  was  discussed,  and  it  seems  to  me 
impossible  to  deduce  from  that  case  the  rule  that  the  primary 
wrongdoer  is  proven  to  be  liable  over  to  tlie  secondary  wrongdoer 
simply  by  proving  the  happening  of  the  accident  or  by  proving  the 
judgment  roll  upon  the  former  trial  or  the  theory  upon  which  that 
action  was  tried  as  illustrated  by  the  judge's  charge  alone. 

In  the  present  instance  Parks,  as  administrator,  recovered  a  judg- 
ment against  the  city,  this  plain tiflF,  on  the  ground  that  a  defective 
bridge  over  an  excavation  in  the  sidewalk  existed,  of  which  the  city  had 
actual  or  constructive  notice,  and  which  it  was  either  its  duty  to 
repair  or  close  to  travel,  on  the  ground  that  the  city  did  not  attempt 
to  prove  that  the  bridge  over  the  sidewalk  was  defectively  con- 
structed or  that  it  had  become  out  of  repair.  The  bare  happen?- 
ing  of  the  accident  did  not  prove  Corn's  negligence  any  more  than 
the  bare  happening  of  the  accident  would  have  proved  the  city's 
negligence  in  the  Parks  action.  Nor  did  the  charge  of  the  judge 
explaining  to  the  jury  the  theory  upon  which  the  plaintiflE  claimed 
to  recover  damages  in  the  Parka  case  constitute  substantive  proof 
of  Corn's  negligence.  Indeed,  the  only  proof  on  the  present  trial 
respecting  the  construction  or  condition  of  the  bridge  was  that 
drawn  out  by  the  defendant  from  the  plaintiflPs  own  witness  to  the 
effect  that  the  bridge  was  properly  braced  and  properly  constructed. 

The  plaintiff  having  failed  to  prove  a  cause  of  action,  the  defend- 
ant was  entitled  to  a  nonsuit,  and  it  makes  no  difference  upon  what 
theory  the  motion  was  granted. 

The  defendant  Cowen  having  obtained  a  judgment  of  nonsuit  in 
the  original  action,  I  concur  in  the  affirmance  of  the  judgment  as  to 
him,  but  for  the  reasons  stated  I  think  it  should  also  be  affirmed  as 
to  the  defendant  Corn. 

As  to  defendant  Cowen  judgment  and  order  affirmed,  with  costs. 
As  to  defendant  Corn  judgment  and  order  reversed  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  event. 
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Henby  L.  Joyce,  Respondent,  v,  Edwin  Hawley  and  Justus  H. 
Van  Wie,  Appellants. 

First  Department,  June  11,  1909. 

Partnership  ~  when  parties  cannot  be  held  as  partners  —  principal  and 
agent —broker's  action  for  commissions. 

Even  though  joint  owners  of  property  hold  themselves  out  as  partners  when  in 
fact  they  are  not  such,  they  cannot  be  held  as  partners  by  one  who  did  not  act 
in  reliance  upon  the  representation. 

Broker's  action  for  commissions  in  effecting  a  sale  of  tugboats.  On  all  the  evi- 
dence, ?t6ld,  that  the  plaintiff  was  not  entitled  to  recover. 

Houghton,  J.,  dissented,  with  memorandum. 

Appeal  by  the  defendants,  Edwin  Hawley  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  24:th  day 
of  December,  1908,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  same  day  denying  the 
defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

John  B.  Stanohfidd^  for  the  appellants. 

John  J.  Ddanyj  for  the  respondent. 

SooTT,  J. : 

The  defendants  appeal  from  a  judgment  in  plaintiff's  favor  and 
an  order  denying  a  motion  for  a  new  trial.  The  action  is  for  com- 
missions claimed  by  plaintiff  for  effecting  the  sale  of  three  tugboats 
to  the  Central  Railroad  of  New  Jersey.  The  complaint  alleges 
that  defendants  were  copartners  under  the  firm  name  or  style  of 
Van  Wie*8  Towing  Line,  and  other  allegations  of  the  complaint 
seem  to  indicate  an  intention  to  hold  the  defendants  as'  copartners, 
although  the  allegation  as  to  the  ownership  of  the  tugs  is  not  that 
they  were  owned  by  the  copartnership,  but  that  they  were  owned 
by  defendants  jointly.  The  allegations  as  to  the  request  to  plaintiff 
to  sell  the  boats,  and  the  promise  to  pay  him  therefor  charge  the 
defendants  as  copartners.  The  copartnership  was  denied  by  the 
answer  and  it  was  clearly  shown  upon  the  trial  that  no  such  copart- 
nership existed.  The  plaintiff  at  the  trial  made  no  attempt  to 
amend  in  this  regard,  and  does  not  claim  now  that  he  established 
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by  any  direct  proof  the  fact  of  copartnership,  but  attempts  to  fall 
back  upon  an  alleged  holding  out  of  themselves  by  defendants  as 
copartners.  Of  this  we  can  find  no  evidence  in  the  case,  and  if 
there  was  it  wonld  be  unimportant  because  the  plaintiff  docs  not 
appear  to  have  done  anything  in  reliance  upon  the  supposed  part- 
nership. Apart  from  this  question,  however,  we  are  unable  to  find 
any  evidence  of  an  express  promise  to  pay  plaintiflE  a  commission 
for  effecting  a  sale  of  these  tugs,  or  anything  to  justify  the  impli- 
cation of  such  a  promise.  The  plaintiff  was  a  stockholder  and  the 
manager  of  the  Manhattan  Lighterage  and  Transportation  Com- 
pany, in  which  the  defendant  Hawley  was  a  stockholder  and  vice- 
president.  That  company  owned  a  large  number  of  lighters,  der- 
ricks, etc.,  which  it  used  in  its  business.  It  seems  also  to  have 
used  in  connection  with  its  basiness  the  three  steam  tugs  in  ques- 
tion. Two  of  these  tugs  were  owned  by  the  defendants  jointly,  and 
one  was  owned  by  the  defendant  Yan  Wie  conjointly  with  his 
brother,  Hawley  having' no  interest  in  it.  At  the  instigation  of 
Hawley  plaintiff  negotiated  a  sale  of  the  property  of  the  Manhat- 
tan Lighterage  and  Transportation  Company  to  the  Central  Bail- 
road  Company  of  New  Jersey.  It  has  already  been  decided  that  he 
is  entitled  to  no  commission  for  negotiating  this  sale.  {Joyce  v. 
Manhattan  Lighterage  dk  Tran8po7'tation  Co.y  126  App.  Div.  947.) 
In  the  course  of  these  negotiations  Hawley  instructed  plaintiff  to 
include  the  three  tugs  in  the  sale.  This  was  done.  It  is  not 
claimed  that  Hawley  made  any  specific  promise  to  pay  a  commis- 
sion on  the  sale  of  the  tugs.  Such  a  promise  is  sought  to  be 
implied  from  the  direction  to  include  them  in  the  sale.  We  think 
that  no  such  implication  arises.  The  sale  of  the  tugs  was  a  part  of 
sale  of  the  lighterage  company's  equipment.  The  whole  transac- 
tion was  treated  as  a  single  one  throughout.  There  is  nothing  f  rem 
which  we  can  infer  that  there  was  present  in  tl;e  minds  of  either 
plaintiff  or  defendants  any  idea  that  the  sale  of  the  tugs  was  a  sepa- 
rate and  distinct  transaction,  or  that  plaintiff  was  to  receive  a 
separate  compensation  for  effecting  their  sale. 

The  judgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

Ikosaham,  McLaughlin  and  Clarke,  J  J.,  concurred ;  Houghton, 
J^  dissented. 
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Houghton,  J.  (dissentiDg) : 

Although  tlie  plaintiff  was  not  entitled  to  any  commission  for 
selling  the  property  of  the  Manhattan  Lighterage  and  Transporta- 
tion  Company,  I  think  in  a  proper  action  that  he  would  be  entitled 
to  compensation  for  effecting  a  sale  of  the  individual  property  of 
officers  and  stockholders  of  that  company.  The  plaintiff  was  man- 
ager of  the  corporation,  and  the  sale  which  he  effected  for  it  was 
held  to  come  within  his  duties  as  such,  and  hence  he  was  not  enti- 
tled to  extra  compensation  by  way  of  commission.  No  such  objec- 
tion can  be  urged  to  his  claim  for  commissions  in  selling  the  individ- 
ual property  of  officers  and  stockholders. 

Technically  the  plaintiff  is  wrong  in  his  allegation  as  to  partner- 
ship, but  for  the  purpose  of  sustaining  the  judgment  the  complaint 
could  be  amended  in  that  respect.  I  think  such  a  disposition  should 
be  made  and  the  judgment  affirmed. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellants 
to  abide  event 


Michael  0.  Cunningham,  Appellant,  v,  Sam  S.  Glaubeb  and  Others, 
as  Trustees  of  tlie  Creditors  and  Stockholders  of  Sam  S.  Glauber 
Company,  Respondents. 

First  Department,  June  11, 1909. 

Corporation  —  liability   afier  disBolution  for  torta  —  parties  —  action 
ahould  be  brought  against  corporation. 

The  liability  of  a  corporation  for  negligence  caijising  personal  injuries  survives 
its  dissolution. 

After  dissolution  the  directors  by  virtue  of  section  80  of  the  General  Corporation 
Law  become  trustees  for  the  creditors  and  are  personally  liable  for  corporate 
debts  to  the  extent  of  the  corporate  property  coming  into  their  hands.  But 
an  action  by  the  creditor  of  a  di^olved  corporation  must  be  brought  against 
the  corporation,  not  against  the  directors  alone. 

Qucsre,  as  to  whether  the  trustees  can  be  joined  as  defendants  In  an  action  against 
the  corporation. 

Patterson,  P.  J.,  and  Clarke,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Michael  C.  Cunningham,  from  a  judg- 
ment of  the  Snpreme  Court  in  favor  of  the  defendants,  entered  in 
the  office  of  tlie  clerk  of  the  county  of  New  York  on  the  26th  day 
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of  Jannary,  1909,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  sustaining  the  defendants' 
demurrer  to  the  complaint  and  dismissing  the  said  complaint. 

7.  JV.  Jacohsan^  for  the  appellant. 

Milton  2f.  Goldmiithy  for  tlie  respondents. 

Scott,  J. : 

The  plain tiflE  appeals  from  a  final  judgment  sustaining  a  demurrer 
to  the  complaint.  The  complaint  alleges  that  the  plaintiff  was  run 
over  and  injured  bjr  a  truck  belonging  to  the  Sam  S.  Glauber  Com- 
pany, and  that  the  accident  occurred  by  reason  of  the  negligence  of 
said  company  or  its  servants ;  that  subsequently  said  corporation  was 
dissolved  under  the  provisions  of  section  57  of  the  Stock  Corpora- 
tion Law ;  that  the  defendants  were  the  directors  of  said  corporation 
at  its  dissolution,  and  thereupon  and  thereafter  became  possessed  of 
the  property  and  assets  of  the  corporation  as  trustees.  Here,  then, 
we  have  the  case  of  a  tort  behig  committed  against  the  plaintiff  dur- 
ing tlie  lifetime  of  the  corporation,  and  an  action  therefor  com- 
menced after  its  dissolution;  and  the  sole  question  involved  is, 
whether  such  an  action  should  be  brought  against  the  corporation 
or  against  its  former  directors  or  trustees. 

Section  30  of  the  General  Corporation  Law,  being  sections  19  and 
20  of  chapter  563  of  the  Laws  of  1890,  as  amended  by  section  30  of 
chapter  687  of  the  Laws  of  1892,  provided  that :  "  Upon  the  dis- 
solution of  any  corporation,  its  directors  *  *  ♦  shall  be  the 
trustees  of  its  creditors  *  *  *  and  shall  have  full  power  to  settle 
its  affairs,  collect  and  pay  outstanding  debts  *  *  *.  Such  trus- 
tees shall  have  authority  to  sue  for  and  recover  the  debts  and  prop- 
erty of  the  corporation  *  ♦  *  and  shall  jointly  and  severally 
be  personally  liable  to  its  creditors,  stockholders  or  members,  to  the 
extent  of  its  property  and  effects  that  shall  come  into  their  hands.'^ 
That  such  a  cause  of  action  as  is  set  forth  in  the  complaint  sur- 
vives the  dissolution  of  the  corporation  was  settled  in  Marstaller  v. 
MUU  (143  N.  Y.  398),  decided  in  1894  under  the  Business  Cor- 
porations Law  (Laws  of  1892,  chap.  691,  §  5)  and  the  provisions  of  the 
General  Corporation  Law  {sxcpra).  It  was  assumed  in  that  case  that 
such  an  action  would  lie  against  the  trustees  if  it  would  lie  at  all,  and 
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in  fact  at  that  time,  snch  an  action,  if  brought  at  all,  could  only  be 
brought  against  the  trustees,  for  there  was  no  provision  of  law 
whereby  the  corporation  was  continued  for  the  purpose  of  suing  and 
being  sued.  Section  57  of  the  Stock  Corporation  Law  has  now  made 
such  provision,  for  it  is  therein  enacted  that  in  case  of  the  dissolu- 
tion of  a  corporation  ^^  said  corporation  shall  nevertheless  continue  in 
existence  for  the  purpose  of  paying,  satisfying  and  discharging  any 
existing  debts  *  *  *  and  may  sue  and  be  sued  for  the  purpose 
of  enforcing  such  debts  or  obligations."  (Laws  of  1892,  chap.  688,' 
§  57,  added  by  Laws  of  1896,  chap.  932,  and  amd.  by  Laws  of  1900, 
chap.  760.)  The  general  scheme  of  collecting  debts  from  dissolved 
corporations  seems  to  be  clearly  outlined  by  the  above  quotations  from 
the  statute.  Upon  the  dissolution  of  a  corporation,  the  directors 
become  trustees  for  the  benefit  of  all  who  may  be  entitled  to  share 
in  its  assets  and,  to  this  end,  are  entitled  to  take  possession  of  the 
assets  and  distribute  them  j}ro  rata  among  its  creditors,  or  as  tlie 
law  may  create  priorities,  if  any.  They  are  accountable,  however, 
only  for  what  they  receive.  Any  admitted  and  uncontested  debt 
of  the  corporation  it  is  their  duty  to  pay,  so  far  as  the  assets  will 
permit.  In  the  case  of  contested  claims  against  the  corporation 
which  can  be  established  and  liquidated  only  by  a  judgment,  the 
action  should  be  prosecuted  against  the  corporation,  which  is 
expressly  continued  in  existence  for  that  purpose.  Whether  or  not 
the  trustees  could  properly  be  joined  as  defendants  in  such  an  action 
in  order  to  conclude  them  as  to  the  existence  of  the  debt  and  its 
amount,  it  is  not  now  necessary  to  determine ;  but  we  think  it  is 
clear  that  the  action  should  in  any  event  be  against  the  corporation, 
and  that  an  action  does  not  lie  against  the  trustees  alone.  The  case 
of  General  Railway  Signal  Co.  v.  Cade  (122  A  pp.  Div,  106)  holds 
nothing  to  the  contrary  of  this  view.  That  action  was  brought  under 
a  statute  of  the  State  of  New  Jersey  quite  similar  to  our  own. 
Its  purpose  was  to  compel  the  trustees  of  a  dissolved  corporation 
to  execute  assignments  of  certain  patent  rights  in  specific  and  full 
performance  of  a  contract  already  partly  executed  between  plain- 
tiff and  the  dissolved  corporation.  The  court  held  that  while  the 
action  might  properly  have  been  brought  against  the  dissolved  cor- 
poration, yet  it  would  also  lie  against  the  trnstees,  who  were  expressly 
authorized  by  statute  to  settle  the  affaii's  of  the  corporation  and  sell 
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and  convey  its  property.  But  the  court  was  careful  to  point  out 
that  the  contract  sought  to  be  enforced  was  not  one  to  pay  money, 
but  to  transfer  and  convey  specific  property ;  and  it  is  apparent 
from  a  reading  of  tlie  case  that  there  was  no  question  of  the  obli- 
gation on  the  part  of  the  corporation  to  make  the  transfer. 

We  are,  tlierefore,  of  the  opinion  that  the  case  was  properly  dis- 
posed of  below  and  that  the  judgment  must  be  affirmed,  with  costs. 

Inohaham  and  Lauqhlin,  JJ.,  concurred ;  Patterson,  P.  J.,  and  * 
Clarke,  J.,  dissented. 

Clarke,  J.  (dissenting) : 

I  dissent.  In  MarataUer  v.  Mills  (143  N.  Y.  398)  plaintiff 
brought  an  action  against  the  defendants  as  the  trustees  of  the  cred- 
itors and  stockholders  of  a  domestic  business  corporation  to  recover 
for  the  loss  of  services  of  his  son,  who  was  injured  in  the  employ- 
ment of  the  company.  Subsequently  to  the  time  when  he  received 
those  injuries  the  corporation  was  dissolved  in  the  course  of  proceed- 
ings for  its  voluntary  dissolution.  The  court,  reading"  together  sec- 
tion 5  of  chapter  691  of  the  Laws  of  1892,  the  Business  Corporations 
Law  —  "*  *  *  The  dissolution  of  any  such  corporation  for  any 
cause  shall  not  take  away  or  impair  any  remedy  against  it,  its  stock- 
holders or  officers,  for  any  liabilities  incurred  previous  to  its  dissolu- 
tion"—  and  section  30  of  chapter  687  of  the  Laws  of  1892,  the 
General  Corporation  Law  —  "Upon  the  dissolution  of  any  corpo- 
ration, its  directors,  unless  other  persons  shall  be  appointed  by  the 
Legislature,  or  by  some  court  of  competent  jurisdiction,  shall  be  the 
trustees  of  its  creditors,  stockholders  or  members,  and  shall  have  full 
power  to  settle  its  affairs,  collect  and  pay  outstanding  debts,  and 
divide  among  the  persons  entitled  thereto  the  money  and  other 
property  remaining  after  payment  of  debts  and  necessary  expenses. 
Such  trustees  shall  have  authority  to  sue  for  and  recover  the  debts 
and  property  of  the  corporation,  by  their  name  as  such  trustees,  and 
shall  jointly  and  severally  be  personally  liable  to  its  creditors,  stock- 
holders or  members,  to  the  extent  of  its  property  and  effects  that 
shall  come  into  their  hands"  — said :  "  The  term  '  creditor '  is  broad 
enough,  in  view  of  the  evident  purpose  of  this  act  and  of  the  other 
provision  we  have  mentioned,  to  include  those  persons  to  whom  the 
corporation  was  under  any  enforceable  obligation,  as  well  as  those 
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to  whom  it  was  indebted.  If  the  general  investment  of  the  direct- 
ors with  the  power  '  to  settle  the  affairs  of  the  corporation '  were'  to  be 
regarded  as  qualified  and  as  limited^  with  respect  to  the  payment  of 
claims  against  it,  to  those  which  constitated  debts,  in  the  strict 
legal  sense  of  the  word,  the  Legislature  would  be  chargeable  with  a 
yery  grave  inconsistency.  It  would  have  expressly  retained  all  the 
remedies  against  a  corporation  for  any  liabilities  incurred  previous 
to  its  dissolution  ;  while  limiting  the  power  of  its  trustees,  upon  a 
voluntary  dissolution,  to  tlie  consideration  and  payment  of  those 
liabilities  only  which  arose  upon  contract,"  and  affirmed  a  judg- 
ment overruling  a  demurrer  to  the  complaint  In  Shayne  v.  Ef^en- 
vng  Post  Puh.  Co.  (168  N.  Y.  70)  the  Court  of  Appeals  sustained 
an  action  for  libel  against  the  trustees  of  a  defunct  corporatior. 
committed  during  its  existence. 

But  it  is  claimed  that  these  cases  no  longer  apply  and  that  section 
80  of  the  General  Corporation  Law  has  been  repealed  by  chapter  932 
of  the  Laws  of  1896,  amending  the  Stock  Corporation  Law  (Laws  of 
1892,  chap.  688)  by  adding  section  57  thereto,  as  amended  by  chapter 
760  of  the  Laws  of  1900.  That  section  provides  for  the  dissolution  of 
any  stock  corporation  except  a  moneyed  or  a  railroad  corporation 
before  the  expiration  of  the  time  limited  in  its  charter  by  vote  of  the 
holders  of  two-thirds  of  its  capital  stock  upon  following  a  prescribed 
procedure.  "  *  *  *  The  said  corporation  by  its  board  of  direct- 
ors shall  proceed  to  adjust  and  wind  up  its  business  and  affaire  with 
power  to  carry  out  its  contracts  and  to  sell  its  assets  at  public  or 
private, sale,  and  to  apply  tlie  same  in  discharge  of  debts  and  obli- 
gations of  such  corporation,  and,  after  paying  and  adequately  pro- 
viding for  the  payment  of  such  debts  and  obligations,  to  distribute 
the  balance  of  assets  among  the  stockliolders  of  said  corporation, 
according  to  their  respective  rights  and  interest.  Said  corporation 
shall  nevertheless  continue  in  existence  for  the  purpose  of  paying, 
satisfying  and  discharging  any  existing  debts  or  obligations,  collect- 
ing and  distributing  its  assets  and  doing  all  other  acts  required  in 
order  to  adjust  and  wind  up  its  business  and  affairs,  and  may  sue 
and  be  sued  for  the  purpose  of  enforcing  such  debts  or  obligations, 
until  its  business  and  affairs  are  fully  adjusted  and  wound  up."  The 
act  contains  no  repealing  clause.  As  illustrating  the  legislative 
intent  that  tliere  is  nothing  inconsistent  in  the  two  provisions  and 
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that  both  continue  in  full  force  and  effect,  they  have  been  re-enacted 
in  the  Consolidated  Laws,  chapter  23,  the  General  Corporation  Law, 
cliapter  28  of  the  Laws  of  1909.  Section  30  of  chapter  687  of  the 
Laws  of  1892  is  re-enacted  as  section  35,  and  section  57  as  added  by 
chapter  932  of  the  Laws  of  1896  and  amended  by  chapter  760  of 
the  Laws  of  1900  is  re-enacted  as  section  22  L.  It  is  evident,  I 
think,  that  there  is  no  inconsistency.  Section  57  was  added  purely 
in  the  interest  of  stockholders  to  provide  a  way  for  dissolution  and 
merger.  No  notice  was  to  be  given  to  creditors  and  no  machinery 
provided  for  the  ascertainment  of  debts  and  the  payment  thereof,  as 
in  the  ordinary  voluntary  dissolution  proceedings  under  the  Code  of 
Civil  Procedure  (§  2419  e6  aeq.).  The  complaint  at  bar  alleges  "  that 
said  defendants  became  possessed  of  the  property  and  assets  of  said 
corporation  and  that  said  assets  and  property  are  more  than  enough  to 
pay  the  claims  and  debts  of  said  company,  including  the  claim  of  the 
plaintiff ;  «  «  «  that  at  the  time  of  the  dissolution  of  the  said 
corporation  aforesaid  the  cause  of  action  hereinbefore  set  forth  existed 
against  the  said  corporation  ;  that  said  corporation  had  knowledge 
thereof  and  that  the  same  had  not  been  in  any  wise  liquidated  or 
secured  by  said  corporation  or  said  defendants,  and  that  by  virtue  of 
the  dissolution  of  the  said  corporation  a  cause  of  action  accrued 
against  the  said  defendants  under  section  30  of  the  General  Corpo- 
ration Law."  If  the  property  and  assets  of  the  corporation  are  in  the 
hands  of  the  defendants,  as  is  admitted  by  the  demurrer,  why  should 
the  action  not  be  brought  directly  against  them  ?  They  are  only 
responsible  to  the  extent  of  such  property  so  in  their  hands.  Why 
should  it  be  necessary  to  first  bring  an  action  against  the  corporation 
which  has  nothing,  is  a  mere  shell  —  a  name  preserved  indeed  so  that 
suit  may  be  brought  against  it  if  it  has  not  dispossessed  itself  of  its 
property  —  in  order  that  thereafter  upon  obtaining  judgment  further 
proceedings  may  be  brought  against  the  same  persons  now  sued,  who 
by  that  time  may  have  dissipated  the  fund  which  by  law  they  hold 
as  trustees  for  creditors  ?  It  would  require  plain  and  positive  pro- 
visions to  convince  me  that  such  is  the  present  requirement  of  the 
statute. 

General  Railway  Signal  Co.  v.  Cade  (122  App.  Div.  106)  is  an 
authority.  In  that  case,  it  is  true,  the  New  Jersey  corporation 
laws  were  under  consideration,  but  their  provisions  were  similar  to 
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the  laws  of  tliis  State.  Section  53  of  chapter  186  of  the  New 
Jersey  Laws  of  1896  provided  for  the  continuance  of  dissolved  cor- 
porations for  tlie  purpose  of  prosecuting  and  defending  suits,  and 
section  54,  that  the  directors  were  constituted  trustees,  and  section  55, 
that  they  were  suable  by  the  corporate  name  or  in  their  own  names, 
and  jointly  and  severally  liable  for  debts  of  the  corporation  to 
the  amount  of  the  moneys  and  property  wliich  should  come  into 
their  hands.  The  court  held  that  the  action  could  be  maintained 
against  the  trustees  without  the  presence  of  the  dissolved  corpora- 
tion as  a  party.  "  While  the  action  might  have  been  brought  against 
the  corporation,  or  it  might  properly  have  been  made  a  party 
defendant  herein  under  section  53,  yet  it  would  in  this  case  be  a 
mere  nominal  diflEerence."  I  think  the  majority  opinion  misreads 
tliat  case.  It  was  an  action  to  compel  the  performance  of  a  con- 
tract. The  majority  opinion  indicates  that  the  ruling  would  not 
have  been  the  same  if  it  had  been  for  a  money  judgment.  It 
seems  to  me  that  the  argument  was  that  as  there  was  no  doubt  that 
the  action  would  have  been  properly  brought  if  it  had  been  for  the 
recovery  of  money,  there  was  no  reason  why  the  rule  should  not 
apply  to  an  action  for  specific  performance.  The  court  said: 
"  Here  was  a  contract  under  which  the  corporation  was  obligated,  not 
to  pay  money,  but  to  transfer  and  convey  property.  They  were 
given  power  to  convey  property  ;  why  might  they  not  be  sued,  to 
enforce  such  conveyance,  where  the  full  purchase  price  has  been 
paid,  as  well  as  where  the  obligation  was  to  pay  money  instead  of 
to  deliver  conveyance  of  property  ?  This  principle  was  stated  in 
Beale  Foreign  Corp.  (§  826);  Thorn  p.  Corp.  (§§  6739,  6751); 
Clark  &  Marshall  Priv.  Corp.  (§  328d) ;  Sturges  v.  VancUrhUt  (73 
K  T.  384);  People  v.  O'Brien  (111  id.  56) ;  MaratdUer  V.  MiUs 
(143  id.  398)." 

I  think  the  complaint  states  a  cause  of  action  and  that  the  judg- 
ment sustaining  the  demurrer  thereto  was  wrong  and  should  be 
reversed,  with  costs  to  the  appellant,  and  the  demurrer  overruled, 
with  costs,  with  leave  to  the  respondent  on  payment  thereof  and 
within  twenty  days  to  withdraw  the  demurrer  and  plead  over. 

Patterson,  P.  J.,  concurred. 

Judgment  affirmed,  with  costs.  *       '    •      ■ 
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Frank  J.  Sfragite,  Respondent,  v.  Fkedeeic  Curbie  and  Walter  J. 
CuRRiE,  Individually  and  as  Copartners  Doing  Business  under 
the  Firm  Name  of  Currie  Bros.,  and  Others,  Appellants. 

First  Department,  June  11,  1909. 

Pleading  —  demurrer  —  improper  joinder  of  causes  of  action. 

Where  a  customer  sues  three  successive  firms  of  stockbrokers  in  the  same  com- 
plaint, some  of  the  defendants  being  members  of  all  three  firms,  others  of  only 
one,  and  seeks  to  open  various  statements  of  account,  alleging  that  one  or 
another  of  the  firms  made  secret  profits  out  of  his  stocks,  the  complaint  is 
demurrable  upon  the  ground  of  an  improper  joinder  of  causes  of  action. 

Appeal  by  the  defendants,  Frederic  Currie  and  another,  individu- 
ally, etc.,  and  others,  from  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiflE,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  12th  day  of  January,  1909,  upon 
the  decision  of  the  court,  rendered  after  a  trial  at  the  New  York 
Special  Terra,  overruling  the  defendants'  demurrer  to  the  complaint 

Walter  W.  IrwiUy  for  the  appellants. 

Paul  Eugene  Jonea^  for  the  respondent. 

Scott,  J.: 

The  plaintiff  sues  three  successive  firms  of  stockbrokers  with 
whom  he  had  transactions  as  a  customer.  Some  of  the  defendants 
were  members  of  all  three  firms.  Other  defendants  were  members 
of  only  one  or  another  of  the  firms.  The  complaint  shows  that 
many  statements  of  account  were  rendered  to  him  by  each  of  the 
firms,  which  were  retained  without  objection.  He  now  seeks  to 
open  these  accounts,  alleging  that  one  or  other  of  the  firms  had 
made  secret  profits  out  of  stocks  carried  for  him,  and  in  certain 
instances  had  without  his  knowledge  acted  as  brokers,  both  for  the 
sellers  and  purchasers  of  stock  bought  upon  his  orders.  We  think 
that  the  complaint  clearly  united  three  causes  of  action,  and  that 
the  demurrer  should  have  been  sustained  on  that  ground.  If  one 
firm  made  false  statements  or  realized  secret  profits,  this  created  no 
liability  against  those  members  of  the  precedent  or  subsequent  firm 
App.  Div.— Vol.  CXXXIIL        2 
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who  were  not  members  of  the  delinquent  firm  and  participated 
neither  in  the  wrongful  acts  nor  the  profits  derived  therefrom. 
Whetlier  or  not  the  complaint  states  a  cause  of  action  against  the 
members  of  either  firm  need  not  now  be  considered.  The  inter- 
locutory judgment  appealed  from  must,  therefore,  be  reversed  and 
the  demurrer  sustained,  with  costs  in  this  court  and  the  court  below, 
with  leave  to  plaintiff  to  amend  his  complaixat  within  twenty  da^s 
upon  payment  of  such  costs. 

Ingbaham,    McLaughlin,    Laughlin    and     Houghton,    JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs. 


Habbiet  0.  Spbague,  Respondent,  v.  Waltbb  J.  Cubbib  and  Others, 
Copartners,  Doing  Business  under  the  Firm  Name  of  Cubbib  & 
BoYOE,  Appellants. 

First  Department,  June  11,  1909. 

Principal  and  agent  —  stockbroker — stocks  carried  on  margin —pleading 
—  opening  account  stated. 

A  complaint  in  a  suit  by  a  customer  to  recover  secret  profits  from  a  firm  of 
brokers  holding  stocks  purchased  on  margin  which,  after  setting  up  an  account 
stated  and  its  acceptance  by  the  plaintiff,  seeks  to  set  aside  the  same,  and 
alleges  on  infonnation  and  belief  that  defendants  sold  or  converted  to  their 
own  use  some  or  all  of  the  securities,  and  thereafter  repurchased  or  reacquired 
the  same  at  lower  prices,  thereby  making  secret  profits,  is  defective,  in  that  it 
fails  to  allege  when  plaintiii!  discovered  the  acts  upon  which  she  bases  her  right 
to  reopen  tlie  account  stated,  for,  if  she  knew  the  facts  when  she  accepted  the 
account  or  had  information  of  them,  her  acceptance  and  payment  without 
objection  amounted  to  a  ratification  of  the  defendants'  acts.  The  complaint  is 
also  defective,  in  that  an  allegation  that  defendants  sold  or  converted  the 
securities  is  too  vague  and  indefinite. 

A  stockbroker  carrying  stocks  on  margin  for  a  customer  is  not  obliged  tp  keep 
on  hand  the  identical  securities  purchased,  but  it  is  sufficient  if  he  has  a  like 
kind  and  amount  of  securities  under  his  control  and  in  such  a  position  that, 
upon  payment  by  the  customer  of  the  amount  due  at  any  time,  he  can  obtain 
the  securities. 
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Appeal  by  the  defendants,  Walter  J.  Currie  and  others,  copartners, 
etc.,  from  an  interlocutory  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  ^ew  York  on  the  12th 
day  of  January,  1909,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  New  York  Special  Term,  overruling  the  defendants' 
demurrer  to  the  complaint.  ^ 

Walter  TF.  Irwin^  for  the  appellants. 

Pcml  Eugene  Jones^  for  the  respondent 

Soon,  J. : 

The  defendants  are  stockbrokers  and  the  plaintiff  was  their  cus- 
tomer. The  complaint  shows  that  between  January  22,  1907,  and 
November  18,  1907,  defendants  bought  and  carried  for  plaintiff 
upon  margin  certain  stocks,  which  they  held  as  collateral  security 
for  the  amount  unpaid  by  her,  and  which  they  had  advanced  for 
snch  purchases,  and  which,  on  November  IS,  1907,  amounted  to 
$8,815.95,  and  that  on  said  date,  at  plaintiff's  request,  defendants 
transferred  and  delivered  said  stocks  and  securities  to  another  lirm 
of  stockbrokers  upon  payment  to  defendants  of  said  sum  of 
$8,815.95.  These  allegations,  as  we  think,  show  an  account  stated 
by  defendants  and  accepted  by  plaintiff.  She  now  seeks  to  open 
this  account,  alleging  upon  information  and  belief  that  at  various 
times  between  said  twenty-second  day  of  January  and  the  eighteenth 
day  of  November  the  defendants  sold  or  converted  to  their  own  use 
some  or  all  of  the  securities  belonging  to  plaintiff,  and  thereafter, 
lor  the  purpose  of  making  delivery,  repurchased  01"  reacquired  the 
same  at  lower  prices,  thereby  making  secret  profits.  This  com- 
plaint is  defective  in  two  particulars.  It  is  not  alleged  when  the 
plaintiff  discovered  the  irregular  acts  on  the  part  of  defendants  upon 
which  she  bases  her  right  to  reopen  the  account  stated.  If  she 
knew  the  facts  when  she  accepted  the  account,  or  had  information 
of  them,  her  acceptance  and  payment  without  objection  amounted 
to  a  ratification  of  the  defendants'  acts.  The  complaint  is  also 
defective  in  that  it  charges,  in  the  alternative,  that  defendants  sold 
or  converted  to  their  own  use  certain  of  the  securities.  This  alle- 
gation is  entirely  too  vague  and  indefinite.  The  complaint  shows 
that  defendants  were  carrying  plaintiff's  stocks  on  margin ;  that  \t^ 
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they  had  advanced  for  their  parchase  a  considerable  part  of  the 
price  which  plaintiflE  owed  them  and  for  which  they  held  the  stock 
as  security.  Under  these  circnmstances  defendants  were  not  obliged 
to  keep,  on  hand  the  identical  securities  purchased  for  plaintiff. 
Their  duty  was  to  keep  on  hand,  or  under  their  control,  either  the 
securities  of  the  plaintiff  or  a  like  kind  and  amount  of  securities, 
and  to  have  them  in  such  a  position  that  plaintiff,  by  paying  the 
amount  due  from  her,  conld  at  anytime  obtain  them.  {Douglas  y. 
Carpenter^  17  App.  Div.  329,  and  cases  cited ;  StrioMand  y. 
Magoun^  119  id.  113.) 

:  The  interlocutory  judgment  must  be  reversed  and  the  demurrer 
sustained,  with  costs  in  this  court  and  the  court  below,  with  leave 
to  plaintiff  to  amend  within  twenty  days  upon  payment  of  costs. 

Inoraham,     MoLAuaHLiN,     Laughlin     and     HouaHTON,    J  J , 
concurred. 

Judgment  reversed,   with  costs,  and  demurrer  sustained,  with 
costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs. 


William  H  Sohmohl,  Appellant,  v.  Vinoknt  Bdsoemi  and  AKasLO 
Di  Benedetto,  Respondents. 

First  Department,  June  18,  1909. 

Contract  —  account    stated  —  counterclaim  for   damages  —  evidence  — 

charge  to  jury. 

Evidence  in  an  action  to  recover  a  balance  on  account  of  goods  furnished,  to 
which  a  counterclaim  for  damages  caused  by  a  delivery  of  inferior  material  for 
certain  "Rockland"  lime  ordered  was  Interposed,  examined  and  hM,  that 
the  finding  of  the  jury  in  determining  the  amount  of  the  counterclaim  was 
arbitrary  and  the  verdict  was  against  the  weight  of  evidence. 

The  defendants  also  pleaded  an  assignment  of  a  claim  as  an  accord  and  satis- 
faction, while  the  plaintiff  claimed  that  it  was  given  merely  as  security. 
Hdd,  under  the  facts  shown,  that  the  court  should  have  instructed  the  jury 
that,  if  they  found  that  the  assignment  was  taken  only  as  security,  it  would  still 
be  the  duty  of  the  plaintiff  to  apply  upon  the  judgment  recovered  in  the  case 
at  bar  any  amount  collected  on  the  claim. 

Appeal  by  the  plaintiflE,  William  H.  Schmolil,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
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office  of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
October,  1908,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  30th  day  of  October,  1908, 
denying  the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

FranTc  Barker^  for  the  appellant. 

Charles  L.  Hoffman  {Henry  A.  Friedman  with  him  on  the 
brief],  for  the  respondents. 

Lauohlin,  J. : 

The  defendants  were  copartners  engaged  in  conducting  the  busi- 
ness of  plastering,  and  the  plaintiff  was  a  dealer  in  materials  and 
supplies  used  by  masons  and  plasterers.  The  action  is\brought  for 
a  balance  of  account  alleged  to  have  been  due  and  owing  from  the 
defendants  to  the  plaintiff  on  the  13th  day  of  February,  1903,  for 
plasterers'  building  material,  amounting  to  the  sum  of  $1,875.26. 
The  defendants  interposed  an  answer,  in  effect  admitting  the 
account  as  alleged,  but  alleging,  among  other  things,  that  under 
orders  for  "  Rockland  "  lime  the  plaintiff  delivered  to  them  other 
lime,  and  that  they  were  unable  to  discover  that  the  material  deliv- 
ered was  not  the  material  which  they  ordered.until  after  it  had  been 
made  into  plaster  and  used  when  portions  of  it  fell,  resulting  in 
damages  to  the  defendants  in  the  sum  of  $2,400. 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show,  in 
accordance  with  the  allegations  of  his  complaint,  that  on  the  13th 
day  of  February,  1903,  the  defendants  were  indebted  to  him  in  the 
amount  claimed  for  a  balance  of  account.  The  defendants  gave 
evidence  tending  to  show  that  plaster  on  different  jobs,  in  the  mak- 
ing of  which  "  Rockland  "  lime  purchased  by  them  from  the  plain- 
tiff was  used,  fell  or  proved  defective,  rendering  it  necessary  to  do 
the  work  over  again  and  for  which,  according  to  the  testimony  of 
the  defendant  Buscemi,  they  expended  the  sum  of  $2,694.25  for 
labor  and  used  material  of  the  value  of  $509.05.  Thus  the  claim 
of  the  plaintiff,  with  interest,  aggregated  at  the  time  of  the  trial 
$2,516.90,  and  the  only  evidence  with  respect  to  the  precise  amount 
of  the  damages  sustained  by  the  defendants  on  account  of  the 
matters  set  forth  in  their  counterclaim,  showed  the  same  to  be  the 
sum  of  $3,203.30,  and  this  it  is  to  be  borne  in  mind  was  not  the 
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opinion  of  the  witness,  but  was  an  actual  calculation  of  a  precise 
amount.  While  it  is  within  the  province  of  the  jury  to  estimate 
the  damages,  and  they  were  not  bound  by  the  testimony  of  one  of 
the  defendants,  yet  in  the  case  at  bar  it  would  seem  that  the  action 
of  the  jury  in  reducing  the  defendants'  claim  on  their  counterclaim 
to  just  ten  dollars  more  than  the  plaintiff's  claim,  and  awarding  a 
verdict  for  the  balance,  if  that  be  the  theory  upon  which  the  ver- 
dict was  rendered,  was  arbitrary. 

We  are  also  of  opinion  that  tlie  verdict  is  against  the  weight 
of  the  evidence.  "  Rockland  "  lime  was  a  standard  grade  of  lime 
and  suitable  and  in  common  use  for  the  purpose  for  which  the 
defendants  desired  to  and  did  use  it.  It  appears  by  the  evi- 
dence that  the  defendants,  either  as  a  firm  or  in  conducting  busi- 
ness separately,  used  large  quantities  of  it  both  before  and  after  this 
time  with  satisfactory  results.  It  is  not  claimed  that  all  of  the  lime 
furnished  proved  to  be  unsatisfactory,  but  only  part  of  it  on  certain 
jobs  of  work.  The  plaintiff  showed  by  the  testimony  of  the  agent 
who  sold  the  "  Rockland  "  lime  that  it  was  shipped  in  barrels  from 
Rockland,  Me.;  that  it  was  all  first  class,  merchantable  lime,  and  that 
every  barrel  was  branded  with  the  name ;  and  he  himself  testified 
that  he  delivered  the  lime  to  his  customers  without  opening  the  bar- 
rels, and  that  it  was  properly  handled  and  delivered  to  the  defendants 
in  the  same  condition  in  which  he  received  it.  The  defendants 
attempted  to  overcome  this  evidence  by  calling  numerous  witnesses 
who  gave  testimony  tending  to  show  that  the  mortar,  so  far  as  they 
observed,  was  always  mixed  in  the  same  manner  and  with  the  same 
proportion  of  material.  There  was  no  evidence  indicating  that  any 
of  the  barrels,  when  delivered  to  the  defendants,  were  not  in  the 
same  condition  as  when  put  up  for  shipment.  Numerous  items  of 
irrelevant  evidence  were  introduced  by  the  defendants,  which  may 
have  misled  the  jury.  The  claim  was  evidently  made  upon  the  trial 
that* the  plaintiff  must  have  opened  and  refilled  some  of  the  barrels 
with  other  lime  before  delivering  them  to  the  defendants,  and  a 
witness  testified  to  having  been  in  the  plaintiff's  place  of  business  on 
one  occasion  and  having  seen  men  shoveling  lime  into  barrels.  The 
plaintiff  testified  that  he  never  opened  an  original  package  and  that 
no  lime  was  shoveled  into  barrels  in  his  place  of  business,  but  he 
was  asked  by  counsel  for  defendants  if  he  did  not  buy  empty  lime 
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barrels,  and  he  admitted  that  he  did^  but  said  that  he  only  used 
them  in  delivering  sand.  No  witness  testified  that  there  was  any- 
thing in  the  appearance  of  any  of  the  barrels  or  of  any  of  the  lime 
indicating  either  that  the  package  had  been  opened  or  that  the  Ume 
was  not  suitable  for  use,  or  that  it  had  been  injuriously  affected  by 
exposure  to  the  elements  or  in  any  other  manner.  The  testimony 
of  the  witnesses  called  by  the  defendants  with  respect  to  the  mix- 
ing of  the  mortar  was  not  definite  with  respect  to  the  proportions  of 
material  used,  and  it  did  not  relate  to  all  the  mortar  mixed  or  iden- 
tify any  of  the  mortar  in  which  it  is  now  claimed  that  unsuitable 
lime  furnished  by  the  plaintiff  was  used.  One  of  the  employees  of 
the  defendants,  who  mixed  the  mortar,  testified  that  the  proportions 
of  the  materials  used  in  the  mortar  which  "  was  put  directly  on  the 
laths  was  a  pail  and  a  half  of  goats'  hair  and  ten  or  twelve  shovels 
full  of  sand  and  a  barrel  of  lime."  lie  was  then  asked  if  he  meant 
ahovels  full  of  sand  or  barrels  full  of  sand  and  he  answered :  ^'  Each 
barrel,  twelve  shovels  full."  And  he  further  testified  on  the  same 
subject:  "Each  barrel  of  lime  to  twelve  shovels  of  sand."  The 
plaintiff  testified  that  the  proper  proportion  of  lime  and  sand  is  six 
barrels  of  sand  to  one  of  lime.  No  witness  testified  to  precisely  the 
proportions  of  materials  used  in  mixing  any  of  the  mortar  which  fell. 
It  is  improbable  that  a  dealer  in  this  kind  of  material  would  find  it 
profitable,  even  if  so  disposed,  to  open  the  packages  and  substitute 
other  lime  or  mix  other  lime  with  the  "  Eockland  "  lime,  and  the  evi- 
dence in  this  case  is  not  sufficient  to  warrant  the  making  of  that  claim. 
It  probably  influenced  the  jury,  for  the  claim  is  made  here,  and 
doubtless  was  upon  the  trial,  that  the  plaintiff  substituted  other 
material  for  "  Rockland  "  lime.  It  is  not  claimed  that  the  material 
as  received  in  the  original  packages  varied,  and  no  theory  is  pre- 
sented to  account  for  one  barrel  of  this  lime  being  good  and  another 
not  good.  It  is  far  more  probable,  we  think,  that  there  was  care- 
lessness or  incompetency  in  mixing  the  mortar,  with  respect  to  the 
proportions  of  materials  used. 

The  defendants  also  pleaded  an  accord  and  satisfaction.  This 
defense  was  based  upon  an  assignment  of  a  claim  which  they  had 
against  the  firm  of  Weil  &  Mayer,  upon  which  they  had  brought  an 
action  which  was  then  pending.  The  claim  was  for  $1,600,  and 
the  assignment  was  made  on  the  22d  day  of  October,  1902.     The 
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plaintdfi  claims  that  it  was  taken  as  collateral  secnrity  for  the  bal- 
ance of  account  on  which  this  action  is  based,  which  was  the 
same  on  that  daj  as  on  the  date  already  stated,  and  the  defend- 
ants claim  that  it  was  taken  in  full  satisfaction  thereof.  It  is  in 
writing  and  unconditional,  and  it  recites  that  it  was  given  in  con- 
sideration of  the  delivery  by  the  plaintiff  to  the  defendants  of  satis- 
factions of  certain  mechanics'  liens  which  he  had  filed  against  them. 
It  appears  that  at  the  time  of  receiving  this  assignment  the  plaintiff 
had  filed  four  mechanics'  liens  against  the  defendants  for  the  bal- 
ance of  account  which  is  sought  to  be  recovered  here,  and  that  on 
that  day  he  executed  and  delivered  to  the  defendants  satisfaction 
pieces  of  those  liens.  The  court  submitted  to  the  jury  the  ques- 
tion as  to  whether  the  assignment  was  taken  in  satisfaction  of  the 
claims  or  only  as  security,  and  it  cannot  be  accurately  determined 
from  the  verdict  as  rendered  which  way  the  jury  decided  the  ques- 
tion. If  the  jury  believed  the  defendants'  contention  on  that  point, 
it  would  seem  that  there  could  be  no  counterclaim,  for  according 
to  their  testimony  that  was  intended  to , constitute  a  settlement  of 
all  matters  of  difference  between  the  parties,  and  we  think  the  trial 
justice  intended  to  so  instruct  the  jury,  but  this  point  was  not 
made  very  clear.  The  defendants  were  permitted  to  show  over  objec- 
tion and  exception  duly  taken  by  plaintiff  on  the  express  statement 
of  their  counsel  that  the  evidence  bore  upon  the  issue  as  to  whether 
the  assignment  was  taken  in  satisfaction  or  only  as  security,  that 
thereafter  the  plaintiff  continued  to  deal  with  the  defendants  sepa- 
rately after  the  dissolution  of  their  firm,  and  this,  although  it 
appeared  that  the  capacity  in  which  the  plaintiff  theretofore  dealt 
with  them  was  as  president  of  a  corporation.  Tliis  evidence  had 
no  material  bearing  upon  the  issues  presented,  and  while  it  might 
not,  standing  alone,  require  a  revei'sal,  it  is  not  to  be  entirely  over- 
looked. Ordinarily,  of  course,  it  is  not  error  for  the  court  to 
refuse  to  instruct  the  jury  what  will  be  the  consequences  of  their 
verdict,  but  on  these  facts  we  are  of  opinion  that  the  court  should 
have  instructed  the  jury,  as  requested  by  counsel  for  the  plaintiff, 
that  even  though  the  jury  should  find  that  the  assignment  was  only 
taken  as  security  and  thus  find  for  the  plaintiff  on  that  issue,  the 
plaintiff  would  still  be  obliged  to  credit  upon  the  judgment  recov- 
ered in  this  action  any  amount  which  he  realized  on  the  claim 
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assigned.  The  request  was  not  drafted  with  technical  accuracy,  for 
it  should  have  stated  that  it  would  be  the  duty  of  the  plaintiff  to 
apply  it  on  the  judgment,  if  not  tlien  satisfied,  as  far  as  necessary, 
and  account  to  defendants  for  the  balance  or  for  all  if  not  received 
until  after  satisfaction  of  the  judgment.  However,  by  this  request 
the  attention  of  the  court  was  drawn  to  the  proposition  and  the 
case  is  so  involved  that  we  think  the  jury  should  have  been 
informed  that  a  verdict  for  the  plaintiff  would  not  enable  him  to 
have  a  double  recovery  on  the  claim,  which  was  the  purpose  of  the 
request  made. 

The  judgment  and  order,  therefore,  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

McLaughlin,  Houghton  and  Soott,  JJ.,  concurred ;  Ingbaham, 
J.,  concurred  on  the  first  ground  considered  in  the  opinion  of  Mr. 
Justice  Laughun. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  William  S. 
Bbeweb,  Relator,  v,  M.  Wabley  Platzkk,  one  of  the  Justices 
of  the  Supreme  Court  of  the  State  of  New  York,  Respondent. 

First  Department,  June  18,  1900. 

Practice  —  criminal  contempt  —  certiorari  —  account  of  proceeding  in  a 
divorce  action  —  when,  criminal  contempt  not  shown. 

If  the  proceedings  in  an  order  adjudging  one  guilty  of  a  criminal  contempt  of 
court  are  regular,  sustained  by  the  evidence  and  valid,  the  validity  of  the 
commitment  can  be  tested  only  by  a  writ  of  habeas  corpus. 

Where  the  defendant  in  a  divorce  action,  during  the  progress  of  the  trial,  wrote 
an  article  relating  in  part  to  the  trial  and  in  part  containing  his  own  views  of 
the  facts,  and  setting  forth  in  full  two  letters  which  had  been  offered  in  evi- 
dence, excluded  and  marked  for  identification,  tbe  first  sentence  of  which  arti- 
cle showed  that  it  did  not  purport  to  be  a  statement  of  proceedings  on  the  trial, 
and  sent  it  to  several  newspapers  accompanied  by  a  letter  which  also  showed 
that  the  article  was  not  confined  to  an  account  of  the  court  proceedings,  he 
cannot,  on  the  publication  of  the  article,  be  punished  for  a  criminal  contempt 
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because  of  the  publication  of  the  letters  and  on  the  theory  that  he  represented 
the  entire  statement  to  be  an  account  of  the  proceedings  on  the  trial. 

Such  an  adjudication  can  only  be  sustained  by  showing  that  the  defendant  pub- 
lished a  grossly  inaccurate  account  of  the  proceedings  on  the  trial. 

The  conduct  of  the  defendant  waa  most  reprehensible  and,  it  seems,  he  could 
have  been  punished  for  a  civil  contempt  of  court. 

Cbetioeari  issued  out  of  the  Supreme  Court  and  attested  on  the 
20th  day  of  January,  1909,  directed  to  M.  Warley  Platzek,  one  of 
the  justic'es  of  the  Supreme  Court,  commanding  him  to  certify  and 
return  to  the  oflBce  of  the  clerk  of  the  county  of  New  York  all  and 
singular  the  proceedings  had  before  him  concerning  his  determina- 
tion in  adjudging  William  S.  Brewer  guilty  of  criminal  contempt 
of  court. 

Philip  Carpenter  [^Harry  Eckhard  with  him  on  the  brief],  for 
the  relator. 

William  J.  Gibson  \^G.  Murray  RuUbert  with  him  on  the  brief], 
for  the  respondent. 

Laughlin,  J. : 

The  relator  seeks  to  review  commitment  on  the  ground  of  the 
insufficiency  of  the  recitals  therein  with  respect  to  the  adjudication 
npon  which  it  was  based.  We  are  of  opinion  that  the  commitment 
is  not  reviewable  by  certiorari.  If  the  proceeding  and  the  order 
adjudging  the  defendant  guilty  of  a  criminal  contempt  were  regu- 
lar, sustained  by  the  evidence  and  valid,  the  validity  of  the  commit- 
ment could  only  be  tested  by  a  writ  of  habeas  corpus.  We  are  of 
opinion,  however,  that  the  adjudication  that  the  relator  was  guilty 
of  a  criminal  contempt  is  not  sustained  by  the  evidence.  It  is  fully 
settled  in  this  State  that "  for  the  criminal  contempt  we  may  look  only 
to  tiie  statute,  while  for  the  private  or  civil  contempt  we  may  resort, 
if  need  be,  to  the  common  law."  {People  ex  rel,  MunseU  v.  Court  of 
0,  c6  Jl,  101 N.  T.  250.)  The  statute  relating  to  criminal  contempt  is 
contained  in  section  8  of  the  Code  of  Civil  Procedure.  The  relator 
was  charged  with  a  criminal  contempt  of  court  under  subdivision  6 
of  section  8  of  the  Code  of  Civil  Procedure  in  that  he  caused  to  be 
published  a  grossly  inaccurate  report  of  the  proceedings  on  the  trial 
of  an  action  brought  by  his  wife  against  him  for  divorce  in  the 
Supreme  Court ^f  this  State.    The  alleged  criminal  contempt  was 
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charged  to  have  been  committed  during  the  progress  of  that  trial 
before  the  justice  before  whom  the  proceeding  to  punish  the  relator 
was  instituted.  During  the  progress  of  the  trial  and  at  the  close  of 
the  examination  of  the  defendant  as  a  witness  in  his  own  behalf 
there  was  an  adjournment  of  the  court  for  the  day.  He  thereupon 
wrote  an  article  relating  in  part  to  the  trial  and  in  part  containing 
a  statement  of  his  views  of  the  facts  and  setting  forth  in  full  two 
letters  which  had  been  offered  in  evidence  and  excluded  and 
ma];jk:ed  for  identification.  He  prefixed  to  this  statement  a  letter  as 
follows: 

'' To  the  EdiUyrs  : 

•*  I  herewith  hand  you  a  correct  report  of  the  divorce  case  of 
Edith  Ainslie  Noble  Brewer  v.  William  S.  Brewer,  which  com- 
menced before  Mr.  Justice  Platzek  and  a  jury  in  the  Supreme 
Court  Friday  last  and  which  went  over  until  tomorrow  unfinished. 
I  have  endeavored  to  throw  tlie  court  reporters  off  the  case  for  the 
reason  that  I  wished  to  write  my  own  story,  not  desiring  to  let  mat- 
ters come  out  too  soon,  and  to  have  the  reports  as  nearly  correct  as 

"  WILLIAM  S.  BREWER." 

He  thereupon  delivered  the  statement  or  a  copy  thereof  or  caused 
it  to  be  delivered  to  the  editors  of  several  of  the  daily  newspapers 
published  in  the  city  of  Greater  New  York  and  articles  based 
thereon  were  published  in  the  issues  of  some  of  the  papers  on  the 
following  day. 

The  adjudication  against  the  relator  was  based,  as  shown  by  the 
order  and  according  to  the  return  of  the  respondent,  upon  the  pub- 
lication of  the  letters  which  had  been  marked  for  identification  and 
those  parts  of  the  statement  so  delivered  or  transmitted  to  the  editors 
of  the  newspapers  which  are  not  shown  in  italics  in  tlie  record 
before  us  and  were  not  underscored  by  pencil  by  the  respondent  in 
the  original  motion  papers  before  him.  It  appears  by  the  order 
containing  the  adjudication  and  by  the  return  of  the  respondent 
that  those  parts  of  said  statement  which  were  underscored  in  pencil 
in  the  original  motion  papers  and  are  printed  in  italics  in  the  record 
before  us  were  true  reports  of  tiie  proceedings  upon  the  trial. 
The  adjudication  was  evidently  made  upon  the  theory  that  the 
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relator  represented  the  entire  statement  to  be  an  account  of  the  pro- 
ceedings upon  the  trial ;  but  this  is  not  borne  out  by  the  record.' 
The  first  sentence  of  his  letter  to  the  editors  indicates  that  the  state- 
ment was  a  report  of  the  trial  but  the  last  sentence  of  the  letter 
shows  quite  clearly  that  it  probably  was  not  confined  to  an  account 
of  the  proceedings  in  court.  The  first  sentence  of  the  atatemejit 
itself  clearly  shows  that  it  did  not  purport  to  be  a  statement  of  pro- 
ceedings on  the  trial  of  the  action  ;  and  with  respect  to  the  letters, 
it  was  not  a  representation  that  they  had  been  received  in  evidence, 
but  expressly  stated  that  they  had  been  offered  in  evidence  and 
marked  for  identification,  which  the  return  shows  was  true. 

The  conduct  of  the  relator  in  thus  attempting  to  get  his  views  of 
tiie  case  before  the  public  and  thereby  perhaps  indirectly  influence 
the  jury  is  most  reprehensible,  and  had  he  been  proceeded  against 
for  a  civil  contempt  the  court  would  have  been  justified  on  this 
evidence  in  finding  him  guilty  and  in  infiicting  upon  him  the  maxi- 
mum punishment  authorized  by  the  Code  in  such  cases ;  but  this 
being  a  proceeding  to  punish  the  relator  for  a  criminal  contempt 
for  publishing  a  grossly  inaccurate  account  of  the  proceeding  on 
the  trial  of  the  divorce  action,  the  adjudication  can  only  be  sus- 
tained upon  evidence  that  he  did  publish  a  grossly  inaccurate 
account  of  such  proceedings. 

We  have  examined  the  parts  of  the  statement  which  he  delivered 
or  transmitted  to  the  editors  which  the  order  and  the  return  of  the 
respondent  do  not  concede  to  be  an  accurate  account  of  the  pro- 
ceedings upon  the  trial  of  the  divorce  action,  and  we  fail  to  find 
therein  any  representation  that  anything  therein  stated  took  place 
or  occurred  on  the  trial  of  the  action. 

It  follows,  therefore,  that  the  writ  should  be  sustained  anfl  the 
proceeding  annulled,  but  without  costs. 

Ingraham,  McLaughlin,  Houghton  and  Soott,  JJ.,  concurred. 

Writ  sustained  and  proceedings  annulled,  without  costs.  Settle 
order  on  notice. 
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"WUiijAM  ly Alton  Maiot,  Appellant,  v.  Pkess  Publishing 
Company,  Respondent. 

First  Department,  June  18,  1909. 

Practice — appeal  from  decision  —  libel  —  article  charging  forgery  -^ 

justification. 

An  appeal  does  not  lie  from  a  decision  of  the  court,  but  only  from  the  Judgment 
entered  thereon. 

Where  an  alleged  libelous  newspaper  article  stated  that  the  plaintiff  was  the 
publisher  of  a  book  and  the  headlines  charged  that  great  names  were  forged 
therein,  the  inference  to  be  drawn  from  the  article  is  that  plaintiff  was  guilty 
of  the  crime  of  forgery. 

Where  a  Justification  is  relied  on  as  a  defense  to  an  action  for  libel,  the  Justifica- 
Uon  must  be  as  broad  as  the  charge. 

Allegations  in  a  defense  in  said  action  which  sets  forth  that  the  article  com- 
plained of  is  true  as  therein  alleged,  examined  and  Tield,  that  they  neither 
connected  the  plaintiff  with  the  things  therein  set  forth  nor  showed  the  crime 
of  forgery  to  ha^e  been  committed. 

To  show  a  Justification  of  an  alleged  libel  charging  forgery  in  the  third  degree, 
it  must  be  alleged  that  the  uttering  of  the  signatures  known  to  be  false  misrep- 
resented or  otherwise  injuriously  affected  the  sentiments,  opinions,  conduct, 
character,  prospects,  interests  or  rights  of  the  persons  whose  signatures  were 
forged.  The  mere  fact  that  the  signatures  were  used  without  authority  does 
not  show  this  to  be  true. 

Appeal  by  the  plaintiff,  William  D' Alton  Mann,  from  iin  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the 
9th  day  of  March,  1909,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  New  York  Special  Term,  overruling  the  plain- 
tiff's demurrer  to  a  portion  of  the  answer,  and  also  (as  stated  in  the 
notice  of  appeal)  from  the  said  decision  upon  which  the  judgment 
appealed  from  was  entered. 

Albert  A.  Wray^  for  the  appellant. 

James  W.  Oabomey  for  the  respondent. 

Laxtghlin,  J. : 

No  appeal  lies  from  a  decision  of  the  court.  The  remedy  of  the 
defeated  party  is  to  appeal  from  the  judgment  entered  upon  the 
decifiioii. 
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This  is  an  action  for  libel.  The  defendant  is  the  publisher  of  a 
daily  newspaper  known  as  the  New  York  World.  The  alleged 
libel  consisted  in  the  publication  in  the  issue  of  that  paper  on  the 
10th  day  of  December,  1905,  of  the  following  articles : 

"Great  Names 

Forged  in  *Fads 

AND  Fancies." 


**  Facsimile  Signatures  of  Presi- 
dent Roosevelt,  Orover 
Cleveland  and  Bishop 
Potter  Employed. 


"  All  Have  Denied  Any 
Connection    With   Book. 


"  Col.  Mann  declines  to  make 
any  explanation  of  mat- 
ter to  reporters. 


"When  Col.  Mann,  the  publisher  of  Fads  and  Fancies,  sent  out 
solicitors  to  obtain  subscribers  at  $1,500  upward,  he  had  decided 
that  the  book  should  contain  portraits  of  and  reading  matter  about 
three  distinguished  men  who  were  not  to  be  treated  as  ^  coons,' 
and  the  following  were  not  asked  to  pay : 

"  President  Theodore  Roosevelt. 

"  Ex-President  Grover  Cleveland. 

"  Bishop  Henry  Codman  Potter. 

"A  part  of  the  original  scheme  was  that  each  subscriber  should 
sign  his  name  in  each  of  about  one  hundred  copies.  That  plan 
was  given  up  for  various  reasons. 

"  The  book  as  it  is  now  being  distributed  to  subscribers  has  an 
index,  not  alphabetical,  giving  the  name  of  each  person  whose 
fads  and  fancies  are  the  subject  of  an  article,  and  opposite  his  name 
is  a  fac-simile  of  his  signature. 

"  The  obvious  purpose  is  to  make  it  appear  that  the  signatures 
stand  for  the  subscribers'  satisfaction  with  the  sketches  and  for  a 
testimony  that  each  signer  is  a  ioTia  fide  paid  up  member  of  thiB 
syndicate  of  elegant  publicity. 
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"  In  this  table  of  contents  appear  fac-similes  of  the  signatures  of 
President  Roosevelt,  Mr.  Cleveland  and  Bishop  Potter." 

The  learned  counsel  for  the  respondent  contends  at  tlie  outset 
that  the  demurrer  was  properly  overruled  under  the  rule  tliat  a 
demurrer  searches  the  record  and  that  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action.  We  are  of  opinion 
that  this  objection  is  not  well  taken.  The  claim  made  in  behalf  of 
the  respondent  is  that  the  complaint  fails  to  show  that  the  article  pub- 
lished charges  the  plaintiff  with  the  crime  of  forgery ;  and  in  sup- 
port of  that  contention  it  is  argued  that  the  forgery  charged  may 
have  been  committed  by  the  board  of  directors  or  some  officer  of  the 
Town  Topics  Publishing  Company,  which,  it  is  alleged  in  the  com- 
plaint, was  the  publisher  of  "  Fads  and  Fancies  of  Representative 
Americans,"  concerning  which  the  alleged  libelous  article  was  pub- 
lished. The  difficulty  with  that  contention  is  that  the  alleged  libel- 
ous article  charges  the  fact  to  be  that  the  plaintiff^  was  "  the  pub- 
•  lisher  of  JFads  and  J^ancies,'^  and  it  does  not  in  any  manner  connect 
the  Town  Topics  Publishing  Company  therewith.  The  headlines 
of  the  article  published  charge  that  great  names  werejbrged  in  the 
publication  known  as  I^ads  and  FancisSj  and  since  it  charges  that 
the  plaintiff  was  the  publisher  of  Fads  and  Fancies^  the  inference 
would  be  drawn  by  a  reader  of  average  intelligence  that  the  plain- 
tiff either  forged  the  names  or  aided  and  abetted  in  forging  the 
same  and  was,  therefore,  guilty  of  the  crime  of  forgery. 

The  demurrer  is  upon  the  ground  that  the  defense  to  which  it  relates 
LB  insufficient  in  law  upon  the  face  thereof.  This  defense  is  pleaded 
as  a  ^^Seoandj  further  and  separate  defense,  and  as  an  absolute 
defense,  and  in  justification  of  the  alleged  libels  set  forth  in  the  com- 
plaint." The  defense  then  alleges  that  the  alleged  libels  set  forth 
in  the  complaint  "were  and  are  true,  and  alleges  upon  information 
and  belief  that  it  was  and  is  true,  as  follows,"  and  then  a  long  state- 
ment of  facts  is  set  forth,  many  of  which  are  not  directly  connected 
with  the  alleged  libelous  article  and  have  no  direct  bearing  thereon. 
It  is  thus  seen  that  the  matter  is  not  pleaded  in  mitigation,  but  as  a 
complete  justification.  The  sufficiency  of  the  defense,  therefore,  is 
to  be  tested  by  the  rigorous  rule  that  the  justification  must  be  as 
broad  as  the  charge.  If  this  defense  rested  with  the  allegation  that 
the  alleged  libels  were  true,  it  would,  of  course,  withstand  the 
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demnrrer ;  but  the  allegation  that  the  allegations  were  true  is  qoali- 
fied  by  the  statement,  in  effect,  that  they  were  true  as  therein  alleged. 
The  matters  therein  alleged  in  this  defense  show  that  a  literary 
work  or  book  entitled  "  Fads  and  Fancies  of  Representative  Ameri- 
cans," commonly  known  as  J^ads  and  Fancies^  to  which  the  libel- 
ous article  relates,  was  edited,  printed,  published  and  distributed, 
not  by  the  plaintiff,  but  by  the  Town  Topics  Publishing  Company, 
a  domestic  corporation  of  which  he  was  president.  It  also  contains 
allegations  that  prior  to  the  publication  of  Fads  and  Fancies  a 
denial  by  President  Roosevelt  that  he  gave  his  photograph  for  pub- 
lication therein,  "  or  that  he  had  ever  indirect  dealings  "  with  said 
publication,  and  a  letter  written  by  President  Roosevelt  to  one  Mrs. 
Hampton,  stating  in  substance  that  he  had  not  authorized  the  use 
of  his  photograph,  and  that  he  ^^  gave  no  authorization  for  either 
picture  or  article,  and  *  *  *  would  very  much  prefer  if  nothing 
whatever  about"  him  appeared,  and  that  he  hoped  nothing  would 
appear,  came  to  the  knowledge  of  the  plaintiff,  and  that  Fads  and  • 
Fancies  "  was  published  and  delivered  to  the  subscribers  thereof 
with  the  guilty  knowledge  on  the  part  of  the  plaintiff "  that  the 
index  thereto,  in  which  it  is  charged  by  defendant  that  the  names 
of  President  Roosevelt,  ex-President  Cleveland  and  Bishop  Potter 
appeared  without  their  knowledge  or  authority,  "  was  intended  to 
convey  the  meaning,  and  did  mean,  that  each  person  wliose  name 
was  in  the  said  list  or  index  was  a  "bona  fide  paid  np  subscriber  to  the 
said  book,  *  Fads  and  Fancies  of  Representative  Americans,*  when, 
and  as  a  matter  of  fact,  there  was  contained  in  the  said  index  the 
names  of  persons  who  were  not  lona  fide  subscribers,  to  wit,  Theo- 
dore Roosevelt,  Grover  Cleveland  and  Henry  Codman  Potter;  and 
there  was  contained  in  the  said  book  also  biographical  sketches  of 
persons  which  had  not  been  approved  of  by  the  subjects  thereof,  to 
wit,  Theodore  Roosevelt ;  that  the  placing  in  the  said  list  or  index 
of  the  names  and  autographs  of  persons  who  were  not  actual  and 
hona  fide  subscribers  to  the  said  book,  to  wit,  the  names  and  auto- 
graphs of  Theodore  Roosevelt,  Grover  Cleveland  and  Henry 
Codman  Potter,  was  done  with  a  guilty  knowledge  and  with  a 
criminal  intent  and  with  the  intent  to  conceal  a  crime,  and  with 
the.  intent  to  defraud ; "  and  that  the  plaintiff,  with  a  view  to 
obtaining  the  subscriptions  to  Fads  and  Fancies  of  J.  Pierpont 
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Morgan,  George  Gould  and  others,  wrote  certain  letters  to  them  in 
which  he  falsely  stated,  as  an  inducement  to  obtain  their  subscrip- 
tions, that  President  Roosevelt  and  ex-President  Cleveland  were 
sabscribers  to  said  literary  publication,  and  that  by  means  of  such 
false  representations,  he  obtained  subscriptions  from  each  of  them, 
and  on  said  subscriptions  obtained  from  each  of  them  ^^  $1,500  and 
upwards,"  well  knowing  that  said  Roosevelt  and  Cleveland  were 
not  subscribers  to  I^ads  and  Fancies^  and  that  the  plaintiff,  in  order 
to  obtain  for  use  in  the  index  of  subscribers  to  Fads  and  Fancies 
the  autograph  signatures  of  said  Roosevelt,  Cleveland  and  Potter, 
*^  obtained  and  reproduced  such  autograph  signatures  from  some  other 
document,  book  or  writing  than  a  subscription  contract  for  the  said 
book  *  Fads  and  Fancies  of  Representative  Americans.' "  These  are 
the  only  allegations  contained  in  this  defense  tending  to  connect  the 
plaintiff  with  Fads  and  Fancies  or  with  the  publication  thereof. 

It  is  quite  clear,  we  think,  that  the  justification  is  not  as  broad  as 
the  charge.  Moreover,  we  are  of  opinion  that  if  the  allegations  of 
this  defense  are  susceptible  of  the  construction,  which  we  think 
they  are  not,  that  they  connect  the  plaintiff  with  all  of  the  things 
therein  alleged  to  liave  been  done  with  respect  to  the  publication  of 
Fads  and  Fancies^  either  as  a  principal  or  as  an  accessory,  still,  the 
crhne  of  forgery  as  charged  in  the  alleged  libelous  article  is  not 
shown  to  have  been  committed,  nor  is  any  crime  of  forgery  shown 
to  have  been  committed.  It  is  manifest  that  the  alleged  libelous 
article  charges  particularly  the  crime  of  forging  names  or  signatures, 
which  would  be  forgery  in  the  second  degree,  as  defined  in  sub- 
division 2  of  section  511  of  the  Penal  Code,  in  that  the  names  or 
signatures  were  forged  in  the  index  to  the  article  with  the  intent  to 
defraud  others  by  inducing  them  to  subscribe  and  pay  subscriptions 
for  Fads  cmd  Fancies.  No  name  or  signature  was  forged.  Certain 
autograph  signatures  were  obtained,  according  to  the  allegations  in 
this  defense,  and  used  without  authority ;  but  they  were  genuine 
signatures.  Nor  would  it  avail  the  defendant  if  the  alleged  libelous 
article  could  be  construed  as  charging  the  crime  of  forgery  in  the  third 
d^ree,  which  is  defined  in  subdivision  3  of  section  514  of  the  Penal 
Code,  as  follows:  "  A  person  *  *  *  3.  Who  shall  alter,  or  who 
shall  cause,  aid,  abet,  or  otherwise  connive  at,  or  be  a  party  to  the 
App.  Div.— Vot.  CXXXITT.        3 
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attering  of  any  letter,  telegram,  report  or  other  written  commnnicsr 
tion,  paper  or  instrument,  purporting  to  have  been  written  or  signed 
by  another  person,  or  any  paper  purporting  to  be  a  copy  of  any  such 
paper  or  writing  where  no  original  existed,  which  said  letter,  tele- 
gram, report  or  other  written  communication,  paper  or  instrument, 
or  paper  purporting  to  be  a  copy  thereof,  as  aforesaid,  the  person 
Tittering  the  same  shall  know  to  be  false,  forged  or  counterfeited, 
and  by  the  mttering  of  which  the  sentiments,  opinions,  conduct,  char- 
acter, prospects,  interests  or  rights  of  such  other  person  shall  be  mis- 
represented or  otherwise  injuriously  affected;  *  *  *  ig  guilty 
of  forgery  in  the  third  degree."  . 

Assuming,  without  deciding,  that  the  allegations  of  the  defense 
in  question  are  such  as  connect  the  plaintiff,  either  as  principal  or 
as  accessory,  with  all  the  facts  therein  charged,  then  the  forgery, 
in  the  most  favorable  view  to  be  taken  of  the  facts  for  the  defend- 
ant, would  consist  in  "uttering"  the  publication  known  as  Fads 
and  FaaicieSj  containing  an  index  purporting  to  have  been  signed 
by  the  individuals  named,  whose  signatures  were  used  without 
authority,  knowing  that  the  same  was  false  in  that  the  index  was 
not  signed  by  them ;  for  on  that  view  of  the  case  there  is  no  allega- 
tion in  this  defense  to  the  effect  that  the  sentiments,  opinions,  con- 
duct, character,  prospects,  interests  or  rights  of  individuals  named 
were  either  "misrepresented  or  otherwise  injuriously  affected." 
The  mere  fact  that  they  did  not  sign  the  index,  and  that  their  sig- 
natures therein  were  used  without  their  authority,  do  not  show  that 
their  sentiments  have  been  misrepresented  or  injuriously  affected. 
Upon  no  theory,  therefore,  is  the  defense,  as  pleaded,  a  complete 
justification. 

It  follows  that  the  appeal  from  the  decision  should  be  dismissed 
and  that  the  interlocutory  judgment  should  be  reversed,  with  costs, 
and  the  demurrer  sustained,  with  costs,  but  with  leave  to  the 
defendant  to  amend  its  answer  upon  payment  of  the  costs  of  this 
appeal  and  of  the  demurrer. 

Ingbaham,  MoLaughun,  Claukb  and  Soott,  JJ.,  concurred. 

Appeal  from  decision  dismissed.  Judgment  reversed,  with  costs, 
and  demurrer  sustained,  with  costs,  with  leave  to  defendant  to 
amend  on  payment  of  costs. 
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Thb    People    op   the    State    of    New   Toek,  Respondent,  v. 
Mabgabet  Teal,  Appellant. 

First  Department,  June  18,  1909. 

Crime  —attempt  to  commit  subornation  of  perjury —materiality  of  false 

testimony. 

One  who  promises  to  pay  money  as  a  consideration  for  false  testimony  to  be 
given  by  another  in  an  action  for  divorce  and  who  induces  the  proposed  wit- 
ness to  make  a  false  affidavit  stating  that  the  defendant  in  the  divorce  action 
committed  adultery  with  a  certain  person,  is  guilty  of  the  crime  of  an  attempt 
to  commit  the  crime  of  subornation  of  perjury,  even  though  the  particular 
adultery  was  not  alleged  in  the  complaint  in  the  divorce  action. 

The  crime  aforesaid  does  not  depend  upon  whether  the  party  or  witness  making 
the  deposition  or  giving  the  testimony  knows  it  to  be  material,  or  whether  he 
be  competent  to  give  it,  neither  is  it  essential  that  the  evidence  should  be 
admissible  under  the  issues  framed. 

One  may  be  convicted  of  the  crime  of  an  attempt  to  commit  the  crime  of  sub- 
ornation of  perjury  even  though  the  crime  of  perjury  or  subornation  of  perjury 
was  not  committed. 

Appeal  by  the  defendant,  Margaret  Teal,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  rendered  on  the  26th  day  of  February,  1909,  con- 
victing the  defendant  of  the  crime  of  attempted  sabomation  of 
perjury. 

Robert  J.  Haire^  for  the  appellant. 

Revert  C.  Taylor ,  for  the  respondent. 

Laugh  LIN,  J.: 

The  trial  and  conviction  were  on  an  indictment  for  "  the  crime 
of  an  attempt  to  commit  the  crime  of  subornation  of  perjury." 

Subornation  of  perjury  is  defined  in  section  105  of  the  Penal 
Code  as  follows :  "  A  person  who  willfully  procures  or  induces 
another  to  commit  perjury,  is  guilty  of  subornation  of  perjury." 
Section  34  of  the  Penal  Code  defines  an  attempt  to  commit  a 
crime  as  follows :  "  An  act  done  with  intent  to  commit  a  crime, 
and  tending  but  failing  to  effect  its  commission,  is  an  attempt 
to  commit  that  crime,"  and  section  686  of  the  Penal  Code  provides 
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that  "  A  person  who  unsuccessfully  attempts  to  commit  a  crime  is 
indictable  and  punishable,  unless  otherwise  specially  prescribed  by 
statute,"  as  therein  provided,  which  is,  in  substance,  where  the 
crime  attempted  to  be  committed  is  punishable  by  imprisonment 
for  a  period  less  tlian  life,  as  is  the  crime  of  subornation  of  perjury 
(Penal  Code,  §  106),  by  imprisonment  for  not  more  than  half  the 
longest  term  or  by  a  fine  of  not  more  than  half  the  largest  sum 
which  might  be  imposed  on  a  conviction  of  the  crime  which  the 
defendant  is  charged  with  having  attempted  to  commit.  The 
crime  of  perjury  is  defined  in  section  96  of  the  Penal  Code  as 
follows :  "  A  person  who  swears  or  affirms  that  he  will  truly  testify, 
declare,  depose  or  certify,  or  that  any  testimony,  declaration,  depo- 
sition, certificate,  affidavit  or  other  writing  by  him  subscribed,  is 
true,  in  an  action,  or  a  special  proceeding,  or  upon  any  hearing,  or 
inquiry,  or  on  any  occasion  in  which  an  oath  is  required  by  law,  or 
is  necessary  for  the  prosecution  or  defense  of  a  private  right,  or  for 
the  ends  of  public  justice,  or  may  lawfully  be  administered,  and 
who  in  such  action  or  proceeding,  or  on  such  hearing,  inquiry  or 
other  occasion,  willfully  and  knowingly  testifies,  declares,  deposeF, 
or  certifies  falsely,  in  any  material  matter,  or  states  in  his  testi- 
mony, declaration,  deposition,  affidavit  or  certificate,  any  material 
matter  to  be  true  which  he  knows  to  be  false,  is  guilty  of  perjury." 

Section  97  of  the  Penal  Code  provides  that  irregularity  in  the 
administration  of  an  oath  is  no  defense  to  a  prosecution  for  perjury, 
and  section  98  provides  that  it  is  no  defense  to  such  a  prosecution 
that  the  witness  was  incompetent  to  give  the  testimony  or  to  make 
the  deposition  or  certificate.  Section  99  provides  that  it  is  no 
defense  to  the  prosecution  for  perjury  that  the  defendant  did  not 
know  the  materiality  of  the  false  statement  or  that  it  did  not  in  fact 
aflEect  the  proceeding  in  or  for  which  it  was  made ;  and  that  it  ifl 
sufficient  that  it  was  rriaterial  and  might  have  affected  such  pro- 
ceeding. Section  100  of  the  Penal  Code  provides  that  the  making 
of  the  deposition  or  certificate  is  deemed  to  be  complete  from  the 
time  when  it  is  delivered  by  the  defendant  to  any  other  person, 
with  intent  that  it  be  uttered  or  published  as  true. 

It  is  charged  in  the  indictment  that  the  defendant  committed  the 
crime  on  the  20th  day  of  July,  1908,  by  willfully  and  feloniously 
soliciting  and  instigating  and  attempting  and  endeavoring  to  suborn. 
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procure  and  induce  one  Mabel  MacCauslan  to  appear  upon  a  hear- 
ing thereafter  to  be  had  before  a  referee  to  take  proof  of  the  facts 
charged  in  the  complaint  in  an  action  brought  by  one  Helen  K. 
Gould  against  her  husband,  Frank  J.  Gould,  for  a  divorce  as  a  wit- 
ness for  the  plaintiff  in  said  action,  and  upon  said  hearing  to  com- 
mit perjury  and  give  false  testimony  of  matters  material  and  rele- 
vant to  said  action  and  to  the  issues  therein  and  in  support  of  the 
material  facts  charged  in  the  complaint  therein.  Tlie  facts  which 
the  defendant  is  charged  with  having  attempted  to  induce  said 
Mabel  MacCauslan  to  testify  to  on  the  trial  of  the  issues  in  said 
action  are  stated  in  tlio  indictment  as  follows :  ^'  That  she,  the  said 
Mabel  MacCauslan,  had  at  some  time  in  the  month  of  March,  1908, 
seen  the  said  Frank  J.  Gould,  when  only  partly  dressed,  come  out 
of  the  bedroom  of  a  woman  known  as  Bessie  Van  Doren,  or  Bessie 
De  Toe,  in  a  certain  apartment,  in  an  apartment  house  called  the 
Glennoore,"  in  the  county  of  New  York.  The  People  introduced 
convincing  evidence  tliat  the  defendant  did  willfully  and  feloniously 
attempt  to  induce  the  person  named  in  the  indictment  to  testify 
falsely,  as  charged  in  the  indictment,  well  knowing  that  said  Mabel 
MacCauslan  was  not  even  acquainted  with  the  defendant  Gould,  or 
the  alleged  corespondent,  and  never  saw  them  together  at  the  place 
in  question  or  elsewhere.  It  further  appears  that  the  defendant 
was  to  receive  a  money  consideration  for  procuring  the  testimony, 
and  offered  to  bribe  the  said  Mabel  MacCauslan  to  give  the  testi- 
mony, and  persisted  in  her  corrupt  efforts  to  the  extent  of  inducing 
the  said  Mabel  MacCauslan  to  make  an  affidavit,  entitled  in  the 
divorce  action  with  respect  to  the  things  which  the  defendant  sought 
to  induce  her  to  testify  to,  as  charged  in  the  indictment. 

The  only  point  presented  by  the  appeal  which  requires  considera- 
tion is  the  claim  that  the  nfiateHality  of  the  testimony  was  not  shown. 
It  appears  that  an  action  was  duly  begun  in  the  Supreme  Court  of 
this  State  by  Helen  K.  Gould  against  her  husband  for  a  divorce 
upon  the  ground  of  adultery,  by  the  service  of  a  summons  upon 
him  on  the  24th  of  June,  1008.  The  answer  in  the  action  was 
served  on  the  twenty-seventh  day  of  July  thereafter,  and  in  the 
meantime  the  complaint  was  served  on  the  attorney  for  the  defend- 
ant in  the  action,  but  on  what  day,  whether  before  or  after  the 
twentieth  day  of  July,  that  being  the  day  on  which  the  crime  is 
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charged,  does  not  appear.  When  tlie  complaint  was  served,  whether 
before  or  after  the  twentietli  day  of  July,  the  only  infidelity  with 
which  the  plaintiif  in  the  divorce  action  charged  her  husband  was  an 
act  of  adultery  alleged  to  have  been  committed  at  North  Sydney,  Cape 
Breton,  Dominion  of  Canada,  on  the  25th  day  of  July,  1905.  Upon 
this  fact  counsel  for  the  appellant  contends  that  the  evidence  which 
the  defendant  sought  to  procure  to  be  given  was  not  and  could 
not  be  material  to  the  issues  in  the  divorce  action,  and  that,  there- 
fore, the  crime  of  an  attempt  to  suborn  perjury  was  not  established. 
It  is  manifest  that  if  this  contention  should  be  sustained,  the  object 
of  the  Legislature  in  making  subornation  of  perjury,  and  an 
attempt  to  induce  the  same,  crimes,  would  be  rendered  abortive,  for 
it  would  only  be  necessary  to  negotiate  for  the  giving  of  the  false 
testimony  before  the  issues  in  the  action  are  framed.  It  is  important 
in  determining  this  appeal  to  bear  in  mind  the  command  of  tlie 
Legislature  with  respect  to  the  construction  to  be  given  to  the  pro- 
visions of  the  Penal  Code.  It  is  provided  in  section  11  of  the 
Penal  Code  as  follows:  "The  rule  that  a  penal  statute  is  to  be 
strictly  construed  docs  not  apply  to  this  Code  or  any  of  the  pro- 
visions thereof,  but  all  such  provisions  must  be  construed  according 
to  the  fair  import  of  their  terms,  to  promote  justice  and  effect  the 
objects  of  the  law." 

It  needs  no  further  argument  to  show  that  the  proinotion  of  Jus- 
tice  and  carrying  into  effect  the  objects  of  the  law  require  that  a 
construction  should  be  given  to  these  statutes  which  will  bring  the 
acts  done  by  the  defendant  within  the  pale  of  the  law,  and  it  only 
remains  to  be  seen  whether  that  may  be  done  without  departing 
from  "  the  fair  import "  of  the  terms  of  these  sections  of  the  Penal 
Code.  It  will  be  observed  that  section  96,  in  defining  perjury, 
does  not  provide  in  express  terms  that  the  deposition  or  testimony 
must  be  material  to  the  issues  as  framed  in  an  action  or  proceed- 
ing. It  is  sufficient  that  the  deposition  or  testimony  be  knowingly 
false  and  that  it  relates  to  "  any  material  matter."  It  is  significant 
also  that  the  crime  does  not  depend  upon  whether  the  party  or  witness 
making  the  deposition  or  giving  the  testimony  knows  it  to  be  mate- 
rial, or  whether  he  be  competent  to  give  it,  and  it  has  been  held 
that  it  is  not  essential  that  the  evidence  should  bo  admissible  under 
the  issues  as  framed,    {Reg,  v.  Philpotta^  5  Cox  C.  C.  363 ;  Reg. 
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V.  Gibbons,  9  id.  105 ;  Chamberlain  v.  People,  23  N.  Y.  88 ; 
Slate  V.  Keenan,  8  Eich.  [S.  C]  L.  456.)  It  was  held  in  People  v. 
Courtney  (94  N.  T.  490)  that  it  is  not  essential  that  the  testimony 
should  even  relate  to  the  issue  as  framed ;  that  it  is  sufficient  if  it 
becomes  material  evidence  upon  the  trial  of  the  issue.  In  that  case 
perjury  was  predicated  upon  impeaching  testimony  which  had  no 
direct  bearing  upon  the  issues.  The  Court  of  Appeals  has  recently 
placed  a  broad  construction  upon  the  provisions  of  section  96  of  the 
Penal  Code,  in  holding  that  perjury  coulc^  be  predicated  upon  the 
making  of  a  false  affidavit  here,  not  required  by  the  laws  of  this 
State,  but  for  use  in  Delaware  pursuant  to  a  statute  of  that 
State.  {PeopU  v.  Martin,  175  K  T.  315,  322.)  The  acts  of  the 
defendant  in  the  case  at  bar  are  quite  as  reprehensible  as  if  issue 
had  been  joined  in  the  divorce  action  and  the  charge  of  adultery 
made  against  the  defendant  therein  was  alleged  to  have  been  com- 
mitted at  the  time  and  place  which  the  defendant  sought  to  induce 
Mabel  MacCauslan  to  give  testimony  concerning  the  presence  of 
the  defendant  in  an  apartment  in  the  Glen  more  apartment  house. 
Her  acts,  from  every  standpoint,  are  fairly  within  the  spirit  of  the 
statute,  and  it  is  inconceivable  that  the  Legislature  would  have  lim- 
ited the  crime  of  an  attempt  to  commit  the  crime  of  subornation 
of  perjury  to  acts  done  after  issue  is  formally  joined  in  an  action 
and  to  acts  and  facts  only  which  would  be  relevant  and  admissible 
under  the  issues  as  framed  at  the  precise  time  of  the  commission  of 
the  acts.  Our  statute  (Code  Civ.  Proc.  §  1756  et  seq.)  authorizes 
an  action  for  divorce  on  the  ground  of  adultery,  and  that  was 
the  object  of  the  divorce  action  in  question.  This  evidence  was, 
in  a  broad  sense,  material  to  that  action.  The  issue  in  the  action, 
when  framed,  would  be  one  relating  to  the  commission  of  adultery 
by  the  defendant  therein.  Under  our  forms  of  pleading,  the 
plaintiff  is  required  to  specify  the  time  and  place  of  the  com- 
mission of  the  act  of  adultery,  and  she  might  fail  in  her  suit 
if  she  should  be  unable  to  establish  the  charge  as  made,  even  though 
her  action  might  have  been  maintained  upon  other  facts ;  but  that 
depends  upon  questions  of  practice  and  procedure.  The  plaintiff 
in  the  divorce  action  might  have  obtained  an  amendment  of  her 
complaint,  if  served ;  and  if  not  served,  might  have  charged  the 
offense  at  the  Glcnmore  apartment  house.     It  cannot  be  that  the  * 
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crime  depends  upon  the  condition  of  the  pleadings  at  a  future  date, 
nor  does  it,  in  my  opinion,  depend  upon  the  condition  of  the  plead- 
ings at  all.  It  may,  I  think,  be  committed  before  any  complaint  is 
served.  At  the  time  these  things  were  done  it  is  evident  that  those 
who  participated  in  the  acts  expected  that  the  evidence  was  to  be 
used  upon  the  trial  of  the  divorce  action,  and  they  accepted  com- 
pensation, the  one  for  procuring  it  and  the  other  for  giving  it.  The 
law  authorized  the  bringing  of  an  action  for  divorce  in  which  such 
facts  would  be  material.  It  is  of  no  consequence  that  the  crime  of 
perjury  or  subornation  of  perjury  was  not  committed,  or  as  to 
whether  or  not  it  could  have  been  committed.  It  has  been  held  tliat 
the  crime  of  attempting  to  commit  larceny  by  stealing  from  the 
pocket  of  a  person  may  be  committed,  even  though  there  be  in  fact 
no  property  in  the  pocket  which  is  the  object  of  the  attack.  {People 
V.  MoraUy  123  N.  Y.  254.)  It  has  also  been  held  that  tlie  crime  of 
attempting  to  commit  the  crime  of  abortion  may  be  committed  upon 
a  woman  who  is  not  pregnant.  {People  v.  Conrad^  102  App.  Div. 
566 ;  affd.,  182  N.  Y.  529.) 

I  am,  therefore,  of  opinion  that  the  conviction  should  be  affirmed. 

Ingbaham,  Houghton  and  Soott,  JJ.,  concurred ;  McLaughlin, 
J.,  concurred  in  result. 


Judgment  affirmed. 


Joseph  Liooione,  Kespondent,  v,  Fbteb  F.  Collier  and  Bobsbt 
J.  Collier,  Appellants. 

First  Department,  June  18,  1909. 

Trial — libel  —  erroneous  charge  —  malice  —  burden  of  prool 

Where  in  an  action  on  a  publication  libelous  per  w,  the  question  of  punitive  dam- 
ages is  left  to  the  jury  and  the  charge  is  of  such  a  nature  as  to  lead  the  Jury 
to  infer  that  the  question  of  actual  malice  as  a  basis  for  punitive  damages  is 
also  submitted,  it  is  error  to  refuse  to  charge  that  if  the  defendant  has  given 
evidence  tending  to  prove  absence  of  actual  malice,  the  plaintiff  must  prove 
actual  malice  by  a  preponderance  of  evidence. 

Ingraham,  J.,  dissented. 

Appkal  by  the  defendants,  Peter  F.  Collier  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  iu 
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the  office  of  the  clerk  of  the  county  of  New  York  on  the  23d  day 
of  June,  1908,  npon  the  verdict  of  a  jury  for  $2,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  same  day  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

John  V.  Jvdge^  for  the  appellants. 

Lorenzo  DUo  [Albert  M.  Yuzzolino  with  him  on  the  brief], 
for  the  respondent. 

Lauohlin,  J. : 

This  is  an  action  for  libel.  The  plaintiff  was  engaged,  among 
other  things,  in  conducting  a  business  at  No.  125  Mulberry  street, 
in  the  city  of  New  York,  known  to  Italians  as  the  business  of  *'  a 
banca,"  which  consists  of  exchanging  and  forwarding  money,  receiv- 
ing money  on  deposit  subject  to  demand  drafts,  and  of  selling  pass- 
age tickets  to  and  from  Italy.  The  defendants  are  the  publishers 
of  Collier' 9  WeeJdy^  which  is  a  magazine  in  which  illustrated  arti- 
cles are  published  periodically.  In  the  issue  of  the  magazine  for 
the  19th  of  November,  1904,  they  published  a  picture  of  the 
plaintiff's  place  of  business  showing  the  advertisement  painted  on  a 
large  plate-glass  front  window  as  follows  : 

126 

J.Liccione 

Notaio  Pubblico." 

and  under  the  illustration  of  the  plaintiff's  bank  they  published  the 
following :  "  A  typical  bank,  money  exchange  and  notary's  office. 
In  institutions  of  this  kind  are  kept  the  earnings  of  ignorant  immi- 
grant workers.  Inaccurate  accountings  are  made  to  them  at  stated 
periods,  when  absurd  charges  are  also  made  for  postage,  letter 
writing,  etc." 

The  trial  court  ruled  that  the  picture  with  the  matter  printed 
underneath  constituted  a  libel  j?^/*  ae  of  the  plaintiff  in  his  business. 
The  defendants  gave  evidence  tending  to  show  that  the  picture  of 
the  plaintiff's  place  of  business  was  taken  not  on  account  of  any 
malice  or  ill-will  against  the  plaintiff  or  of  any  personal  knowledge 
concerning  him  or  his  business  methods,  but  for  the  purpose  of 
illustrating  an  article  which  was  published  in  the  same  issue  of  the 
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magazine  calculated  to  draw  the  attention  of  the  public  to  certain 
abuses  in  the  business  of  conducting  individual  banking  with  Italian 
immigrants,  and  that  neither  the  defendants  nor  their  agents  or 
employees  discovered  that  the  plaintiffs  name  was  on  the  picture, 
and  that  they  did  not  intend  to  publish  his  name  or  to  identify  his 
place  of  business  by  the  publication.  The  court  under  the  charge 
permitted  the  jury  to  award  both  actual  and  exemplary  damages. 
The  verdict  was  for  $2,000,  and  inasmuch  as  there  was  not  a  sepa- 
rate finding  with  respect  to  the  actual  and  exemplary  damages  it  can- 
not be  ascertained  from  the  record  whether  or  not  the  jury  awarded 
exemplary  damages,  but  it  is  highly  probable  that  they  did.  The 
court  instructed  the  jury  at  the  request  of  counsel  for  the  defend- 
ants that  although  the  law  presumes  malice  where  the  article  is 
libelous  per  se^  such  malice  is  what  is  known  as  legal  malice  and 
not  actual  malice,  and  that  there  was  no  evidence  of  actual  malice. 
The  court,  however,  after  that  instructed  the  jury,  likewise  at  the 
request  of  counsel  for  the  defendants,  that  there  is  a  presumption  of 
law  based  on  the  falsity  of  the  article  that  it  has  been  published 
maliciously,  which,  however,  might  be  rebutted  by  evidence  on  the 
part  of  the  defendants  tending  to  show  absence  of  actual  malice ; 
that  where  there  is  such  evidence  it  then  becomes  a  question  for 
the  jury  to  say  whether  there  was  actual  malice  which  would  jus- 
tify them  in  giving  exemplary  or  punitive  damages,  and  that  if 
upon  that  question  the  evidence  should  be  evenly  balanced  they 
should  find  that  the  defendants  were  not  guilty  of  actual  malice. 
The  court  then  instructed  the  jury,  likewise  at  the  request  of  counse 
for  defendants^  that  if  the  defendants  were  not  guilty  of  actual 
malice  no  punitive  damages  should  be  awarded  against  them.  The 
jury  in  those  circumstances  would  naturally  infer,  if  indeed  they 
understood  the  import  of  the  first  instruction  on  the  subject,  that 
the  court  had  left  it  to  them  to  determine  whether  or  not  there 
was  actual  malice.  Upon  that  issue  counsel  for  defendants  requested 
the  court  to  instruct  the  jury  that  "where  the  defendants  give 
evidence  tending  to  prove  absence  of  actual  malice,  the  bur- 
den of  proving  actual  malice  is  on  the  plaintiif  and  he  must 
show  actual  malice  by  a  preponderance  of  evidence."  This  request 
was  refused  and  an  exception  was  taken  to  the  ruling.  We  are  of 
opinion  that  this  exception  requires  a  reversal,  for  since  the  court 
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left  the  question  of  punitive  or  exemplary  damages  to  the  jury  and 
the  jury  would  naturally  infer  from  what  transpired  that  the  ques- 
tion of  actual  malice  was  also  left  to  them  —  for  the  court  had 
instructed  them  that  no  punitive  damages  could  be  allowed  in  the 
absence  of  actual  malice  —  the  defendants  were  entitled  to  have 
the  jury  instructed  as  requested.  The  request  involved  a  proper 
legal  proposition  as  this  court  expressly  held  in  Carpenter  v.  JV^ew 
York  Evening  Journal  Pub.  Go.  (Ill  App.  Div.  266). 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
the  event. 

McLaughlin,  Houghton  and  Soott,  JJ.,  concurred  ;  Ikgbahah, 
J.,  dissented. 

Ingbaham,  J.  (dissenting) : 

1  dissent.  The  only  ground  for  the  reversal  of  this  judgment 
relied  upon  in  the  prevailing  opinion  is  the  refusal  of  the  court  to 
charge  at  defendants'  request  that  "  where  the  defendants  give  evi- 
dence tending  to  prove  absence  of  actual  malice,  the  burden  of 
proving  actual  malice  is  on  the  plaintiff  and  he  must  show  actual 
malice  by  a  preponderance  of  evidence."  If  this  had  been  limited 
as  it  was  in  the  Carpenter  Case  (111  App.  Div.  266)  to  the  proof 
of  actual  malice  necessary  to  base  an  award  of  punitive  damages  it 
would  have  been  error  which  should  have  required  a  reversal  of  the 
judgment.  In  the  request,  however,  it  was  not  limited  to  the  award 
of  punitive  damages.  Malice  is  presumed  from  the  publication  of 
a  libeller  «^,  and  if  this  request  as  presented  had  been  charged  it 
would  have  necessarily  been  considered  by  the  jury  as  applicable  to 
the  right  of  the  plaintiff  to  a  verdict.  I  think  for  that  reason  the 
request  was  properly  refused. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Chakles  H.  Babson  and  Mary  Matilda  Barson,  Bespondents,  v. 

Agnes  K.   Murphy  Mulligan  and   Wiluam    G.    Mulligan^ 

Appellants. 

First  Department,  June  18,  1909. 

lyectmenfe  —  mortg^age  —  facts  not  Bhowing  agreement  that  mortgagee 
may  remain  in  possession. 

Action  of  ejectment.  Bvidence  examined,  and  held,  insufficient  to  require  a 
submission  to  the  jury  of  the  question  as  to  whether  the  plaintiffs  had  agreed 
that  the  defendant,  a  mortgagee,  might  remain  in  possession  of  the  premises 
until  the  mortgage  was  paid. 

Laughlin  and  Clarke,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Agnes  K.  Murphy  Mulligan  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  Office  of  the  clerk  of  the  county  of  New- 
York  on  the  13th  day  of  January,  1909,  upon  the  verdict  of  a  jury, 
and  also  from  an  order  bearing  date  the  12th  day  of  January,  1909, 
and  entered  in  said  clerk's  office,  denying  the  defendants'  motion 
for  a  new  trial  made  upon  the  minutes,  and  also  (as  stated  in  the 
notice  of  appeal)  from  an  order  bearing  date  the  7th  day  of  January, 
1909,  and  entered  in  said  clerk's  office,  directing  the  entiy  of 
judgment. 

William  G.  Mulligan^  for  the  appellants. 

Henry  A.  Forater  [^Frederick  P.  Forster  with  him  on  the  brief], 
for  the  respondents. 

Ingbaham,  J. : 

The  effect  of  the  interview  between  the  defendant  and  one  of  the 
plaintiffs  was  not  before  the  Court  of  Appeals  when  the  case  was 
in  that  court.  I  do  not  tliink  that,  on  the  testimony  as  it  stands, 
there  was  a  sufficient  consent  to  entitle  the  holder  of  the  mortgage 
to  be  treated  as  a  mortgagee  in  possession,  applying  the  rule  laid 
down  on  the  former  appeal  by  the  Court  of  Appeals  (191  N.  Y. 
306). 

The  judgment  and  order  should  be  affirmed,  with  costs. 

McLaughlin  and  Scott,  JJ.,  concurred ;  Laughlin  and  Clabkr^ 
JJ..  dissented. 
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Lauohlin,  J.  Cdissenting) : 

This  is  an  action  in  ejectment.  On  tlie  first  trial  the  plaintiflFs 
recovered,  bnt  the  judgment  was  reversed  by  this  court.  {Barson 
V.  MuUiffan,  6p  App.  Div.  486.)  On  the  second  trial  the  plaintiflEs 
again  recovered  and  the  judgment  was  sustained  on  appeal.  (77 
App,  Div.  192.)  This  judgment  was  subsequently  vacated  and  a 
new  trial  granted,  on  the  application  of  the  defendants,  pursuant  to 
the  provisions  of  section  1525  of  the  Code  of  Civil  Procedure,  and 
the  order  was  affirmed  by  this  court.  (84  App.  Div.  642.)  On  the 
third  trial  the  defendants  recovered,  but  the  judgment  was  reversed 
for  error  in  the  reception  of  evidence.  (107  App.  Div.  613.)  The 
plaintiffs  succeeded  on  the  fourtli  trial,  and  the  judgment  entered 
upon  that  verdict  was  affirmed  by  this  court  (120  App.  Div.  879), 
but  it  was  reversed  by  the  Court  of  Appeals  (191  N.  T.  306)  upon 
the  ground  that  the  trial  court  erred  in  excluding  a  conversation 
between  the  defendant  Agnes  K.  Murpliy  Mulligan  and  one  of  the 
plaintiffs  offered  for  the  purpose  of  showing  that  after  the  termina- 
tion of  the  i-ight  of  the  defendants  to  the  possession  of  the  premises, 
as  lessees  of  the  tenant  by  the  curtesy,  on  account  of  his  death,  and 
at  a  time  when  she  owned  and  held  a  mortgage  upon  which  default 
had  been  made  in  the  payment  of  interest,  he  consented  that  she 
might  remain  in  possession  as  mortgagee  until  the  mortgage  was  paid. 
On  tlie  last  trial  the  trial  court  followed  the  ruling  of  the  Court 
of  Appeals  and  received  the  testimony  of  both  defendants  with 
respect  to  this  conversation,  but  after  admitting  it  the  court  ruled 
as  a  matter  of  law  that  it  was  insufficient  to  require  the  submission 
to  the  jury  of  the  question  as  to  whether  or  not  it  showed  consent 
on  the  part  of  the  plaintiffs,  or  either  of  them,  that  she  might  remain 
in  possession  as  mortgagee,  and  refused  to  submit  that  question  to  the 
jury,  to  which  ruling  exception  was  duly  taken  by  defendants. 

We  are  of  opinion  that  the  evidence  was  sufficient  to  present 
a  question  of  fact  for  the  consideration  of  the  jury,  and  that 
the  exception  to  these  rulings  requires  a  reversal  of  the  judgment. 
The  appellant  Agnes  K.  Murphy  Mulligan  testified  that  in  this 
conversation  which  she  had  with  the  plaintiff  Charles  II.  Barson 
she  demanded  payment  of  the  indebtedness  to  her  as  security  for 
which  she  held  a  mortgage  on  the  premises  in  question ;  that  he 
informed  her  that  he  and  his  brother,  who  were  owners  of  the 
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equity  of  redemption,  were  about  to  arrange  to  pay  it  and  were  not 
going  to  let  her  remain  on  their  property  any  longer ;  that  in  reply 
she  stated,  among  other  things,  in  effect,  that  she  was  going  to 
remain  in  possession  until  the  mortgage  was  paid ;  that  he  replied, 
in  effect,  that  she  might  remain  in  possession  until  the  mortgage 
was  paid,  which  would  be  soon,  and  that  he  would  see  his  brother 
and  let  her  know  just  when  it  would  be  paid ;  that  this  conver- 
sation was  on  the  6th  day  of  October,  1897,  four  days  after  the 
death  of  the  tenant  bj^  the  curtesy ;  and  that  she  remained  in 
possession,  without  hearing  anything  further  from  him  or  his 
brother  and  without  any  arrangement  or  demand  for  rent,  until  the 
thirteenth  day  of  September  thereafter,  when  she  received  a  notice 
demanding  possession  of  the  premises.  The  defendant  William  G. 
Mulligan  testified  with  respect  to  tliis  conversation  that  his  wife, 
who  is  the  other  defendant,  informed  the  plaintiff  Charles  H. 
Barson  that  she  understood  that  he  disputed  her  ownership  of  the 
mortgage  on  account  of  an  assignment  thereof  which  she  had  made 
to  one  Steers  as  collateral  security,  and  asserted  to  him  that  she 
owned  the  mortgage  all  the  time,  and  then  and  there  exliibited  the 
bond  and  mortgage  and  a  reassignment  thereof  to  her  from  Steers ; 
that  plaintiff  admitted  that  he  knew  she  owned  the  mortgage ;  that 
she  stated  that  she  was  in  possession  and  that  she  would  not  move 
out  until  the  mortgage  was  paid ;  that  plaintiff  then  stated  that  he 
and  his  brother  had  talked  the  matter  over  and  intended  to  pay  the 
mortgage  soon  and  had  agreed  that  she  might  remain  in  possession 
until  it  was  paid  ;  that  she  replied  that  she  would  execute  a  satis- 
faction of  the  mortgage  and  surrender  possession  of  the  premises  as 
soon  as  it  was  paid,  and  requested  that  plaintiff  let  her  know  when 
it  would  be  paid,  which  he  promised  to  do ;  and  that  said  plaintiff 
stated  that  he  spoke  for  his  brother  as  well  as  for  himself,  and  that 
she  might  remain  in  possession  until  the  mortgage  was  paid.  It 
appears  that  the  building  on  the  premises  in  question  was  used  by 
the  defendants  as  an  oflSce,  and  that  upon  the  death  of  the  tenant 
by  the  curtesy,  the  door  was  locked  and  the  defendant  William  G. 
Mulligan  retained  possession  of  the  key  and  had  possession  of  it  at 
the  time  of  this  conversation  with  one  of  the  plaintiffs,  and  that 
thereafter  his  wife  opened  up  the  office  and  used  it  without 
molestation   during   the  period  already  stated.    At  the  close  of 
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the  evidence  the  learned  counsel  for  the  defendants  claimed 
in  behalf  of  his  clients  that  the  jury  might  infer  from  this 
evidence,  with  respect  to  the  consent  of  one  of  the  plaintiflFs 
and  the  long  period  of  acquiescence  of  both,  that  there  was 
an  express  consent  by  one  and  an  implied  consent  bj  the  other, 
and  also  that  the  action,  having  been  brought  by  both  of  the 
owners  of  the  equity  of  redemption,  must  be  maintained  by  both. 
The  Court  of  Appeals  decided  that  the  consent  to  the  mortgagee  to 
take  possession  or  remain  in  possession  need  not  be  express  but 
might  be  implied  from  circumstances.  The  effect  of  the  decision 
of  the  Court  of  Appeals  necessarily  is,  I  think,  that  it  was  not  essen- 
tial that  the  defendants  as  lessees  of  the  tenant  by  the  curtesy 
should  surrender  possession  before  a  consent  could  be  given  that 
they  might  hold  possession  under  the  mortgage.  There  was  no 
evidence  before  the  Court  of  Appeals  of  surrender  of  possession  as 
tenants,  and  the  facts  with  respect  to  the  possession  were  not  in  dis- 
pute. It  was,  therefore,  evident  that  a  new  trial  could  not  avail 
the  defendants  unless  the  consent  which  is  requisite  to  authorize  a 
mortgagee  to  take  or  remain  in  possession  could  be  given  to  them 
while  they  were  in  possession  under  the  lease.  If  it  was  not  essen- 
tial to  a  recovery  by  either  plaintiff  that  both  should  be  entitled  to 
possession,  the  Court  of  Appeals  would  not,  I  think,  have  granted  a 
new  trial  as  against  the  plaintiff  Mary  Matilda  Barson,  who,  since  the 
commencement  of  the  action,  succeeded  to  the  rights  of  William  G. 
Barson,  one  of  the  original  plaintiffs,  and  was  substituted  in  his 
place,  for  there  was  no  offer  of  evidence  to  show  that  William  G. 
Barson  gave  his  consent  to  the  mortgagee  remaining  in  possession. 
Moreover,  the  opinion  of  the  Court  of  Appeals  appears  to  assume 
that  if  one  of  the  owners  of  the  equity  of  redemption  gave  his  con- 
sent to  the  mortgagee  to  remain  in  possession,  that  would  defeat  the 
action,  for  although  it  is  held  by  the  Court  of  Appeals  in  the  opin- 
ion, in  substance,  that  one  cotenant  could  not  bind  another,  yet  that 
he  could  bind  himself,  and  the  court  say :  "  As  the  proposed  evi- 
dence was  excluded,  we  do  not  know  what  would  have  been  estab- 
lished by  it,  but  the  question  under  which  it  was  sought  to  be 
elicited  was  broad  enough  to  cover  a  transaction  in  which  Charles 
H.  Barson  might  have  bound  or  affected  his  own  right  to  posses- 
sion."    And  for  the  error  in  excluding  that  evidence  the  judgment 
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was  reversed  and  a  new  trial  granted  as  to  both  plaintiflEs.  One 
cotenant  conid  consent  for  himself,  and  it  would  seem  that  posses- 
sion by  defendants  with  his  consent  would  be  the  same  as  possession 
by  himself,  and  that  ejectment  would  not  lie  either  by  one  or  both 
of  the  plaintiffs ;  but  since  the  learned  counsel  for  the  respondents 
does  not  contend  that  the  judgmetit  can  be  sustained  in  favor  of  one 
respondent,  we  do  not  deem  it  necessary  to  consider  this  question 
further  or  to  decide  the  point. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

Clarke,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


National  Gum  and  Mica  Company  and  The  A.  Wilhelm  Com- 
pany, Respondents,  v.  Century  Paint  and  Wall  Paper  Com- 
pany and  Others,  Defendants,  Impleaded  with  Wiluam  A. 
MaoCormace,  Appellant. 

First  Department,  June  18, 1909. 

Practice  —  pleading  —  supplementajy  answer  setting  out  compromise 

with  codef  endant. 

In  a  suit  in  equity  against  several  defendants  to  compel  them  to  account  for 
merchandise  which  they  agreed  to  sell,  a  defendant  is  entitled  to  serve  a  sup- 
plemental answer  setting  out  an  agreement  of  compromise  made  since  the  com- 
mencement of  the  action  between  the  plaintiff  and  a  codef  endant,  releasing 
the  goods  from  the  terms  of  the  agreement  upon  which  the  action  is  based^ 
even  though  the  compromise  agreement  reserves  the  plaintiff's  rights  against 
the  defendant  who  asks  to  serve  the  answer. 

Appeal  by  the  defendant,  William  A.  MacCormack,  from  an 
order  of  the  Snpreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  connty  of  New  York 
on  the  24th  day  of  May,  1909,  denying  the  said  defendant's  motion 
for  leave  to  serve  a  supplemental  answer. 
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Henry  G.  K,  Heathy  for  the  appellant. 

JSdtoard  A.  Alexander  {Jerome  ff.  Buck  with  him  on  the  brief), 
for  the  respondents. 

Laughlin,  J. : 

This  is  a  suit  in  equity  for  an  accounting,  and  it  is  based  on  an 
agreement  between  the  plaintiffs,  as  parties  of  tlio  first  part,  and  the 
defendants  other  than  the  administrator,  and  witli  the  decedent 
Ernest  R,  Barron,  as  parties  of  tlie  second  part.  The  agreement 
recites  that  the  plaintiffs  owned  the  entire  capital  stock  of  the  defend- 
ant company  and  that  they  thereby  sold  their  interest  as  stockhold- 
ers in  the  company  to  the  defendants  and  released  a  claim  which 
they  had  against  the  company  for  money  loaned,  but  reserved  cer- 
tain claims  for  merchandise  sold  and  delivered  to  the  company. 
The  parties  of  the  second  part  agreed  to  pay  the  cash  consideration 
therein  specified  on  the  delivery  of  the  capital  stock  and  to  sell  and 
dispose  of  the  merchandise  owned  by  the  company  and  to  collect 
the  bills  and  accounts  receivable  which  it  then  owned  and  also  the 
bills  and  accounts  receivable  upon  the  sale  of  the  merchandise  then 
on  hand,  and  after  deducting  therefrom  certain  expenses  therein 
specified  and  paying  certain  bills  and  accounts  against  the  company, 
to  pay  over  to  the  parties  of  the  first  part  tlie  surplus.  These  are 
the  only  provisions  of  the  agreement  material  to  the  question  pre- 
sented by  the  appeal.  The  plaintiffs  allege  performance  of  the 
agreement  on  their  part  by  transferring  the  capital  stock  and  releas- 
ing the  claim  for  money  loaned  and  by  the  delivery  to  the  defend- 
ants of  the  assets  of  the  company ;  that  the  parties  of  the  second 
part  to  the  agreement  managed  and  controlled  and  continued  the 
business  of  the  company  until  the  death  of  Barron,  and  that  it  has 
since  been  so  continued  by  the  defendants  MacCormack  and  Dens- 
more  for  their  own  profit ;  that  the  parties  of  the  second  part  to 
the  agreement  failed  to  sell  and  dispose  of  the  merchandise  for  the 
benefit  of  the  plaintiffs,  as  provided  in  the  agreement,  and  have 
retailed  and  used  as  their  own  a  large  part  of  the  merchandise ; 
that  they  sold  part  of  the  merchandise  and  collected  part  of  the  out- 
standing accounts,  and  on  account  of  such  sales  and  collections  there 
remains  a  surplus  over  and  above  the  amount  which  the  parties  of 
App.  Div.—  Vol.  CXXXIII.        4 
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the  second  part  to  the  contract  were  entitled  to  take,  aboat  $15,000, 
to  which  the  plaintiffs  are  entitled ;  that  there  remains  in  the  pos- 
session of  the  defendants  the  merchandise  which  they  agreed  to  sell, 
bnt  have  not  sold,  and  part  of  the  outstanding  accounts  which  they 
agreed  to  collect,  but  have  failed  to  collect,  of  the  value  of  many 
thousands  of  dollars,  and  that  the  parties  of  the  second  part  to  the 
agreement  have  otherwise,  in  respects  not  material  to  the  questioa 
now  under  review,  failed  and  neglected  to  perform  the  same.  Judg- 
ment is  demanded  that  the  defendants  account  to  the  plaintiffs  for 
the  amount  due  and  owing  under  said  agreement  and  retransfer  to 
the  plaintiffs  the  accounts  and  property  remaining  in  the  possession 
of  the  defendants,  transferred  to  them  under  said  agreement. 

The  supplemental  answer  which  the  appellant  is  desirous  of  inter- 
posing sets  forth  as  a  further  separate  and  distinct  defense  that 
since  the  commencement  of  tlie  action  the  plaintiffs  and  the  other 
defendants  and  the  assignee  of  the  defendant  company  have  entered 
into  an  agreement,  a  copy  of  which,  exclusive  of  the  signatures,  is 
thereto  annexed,  and  have,  pursuant  to  the  terms  of  the  agreement, 
made  the  payments  therein  specified,  and  have  released  the  goods 
and  accounts  and  fully  carried  out  the  terms  of  the  agreement,  and 
that  by  reason  of  the  premises  all  right  and  claim,  if  any,  of  the 
plaintiffs  against  this  defendant  for  an  accounting  and  for  the  deliv- 
ery over  of  the  moneys  and  property  and  damages  have  been  released, 
surrendered  and  discharged.  The  agreement,  which  is  made  a  part 
of  the  supplemental  answer,  recites  the  commencement  of  this 
action;  that  the  parties  are  desirous  of  adjusting  their  differenoes 
and  of  reserving  the  plaintiffs'  rights  against  this  appellant;  that 
the  agreement  is  not  intended  as  a  full  satisfaction  of  the  claim  of 
the  plaintiffs,  but  only  a  satisfaction  of  their  claims  against  the 
defendants  other  than  this  appellant ;  that  all  of  the  parties  thereto 
expressly  reserve  any  rights  and  remedies  which  they  have  against  the 
appellant ;  that  the  defendant  company  has  agreed  to  pay  the  plain- 
tiffs the  sum  of  $2,500,  and  the  other  defendants  who  were  parties 
to  the  agreement  the  sum  of  $1,666.66,  and  the  plaintiffs  thereby 
released  and  discharged  the  other  parties  from  all  existing  claims 
and  liabilities,  and  agreed  to  discontinue  this  action  as  against  them, 
and  —  referring  to  the  agreement  on  which  this  action  is  based  —  to 
transfer,  release  and  discharge  to  William  W.  Davis,  as  assignee  of 
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the  defendant  company,  ^^  any  and  all  merchandise  mentioned  in 
the  said  written  agreement,  and  also  all  uncollected  book  accounts 
and  outstanding  accounts  therein  mentioned,  conferring  upon  the 
said  William  W.  Davis,  as  assignee  of  the  said  Century  Paint  & 
Wall  Paper  Company,  all  the  right,  title  and  interest  which  the 
said  parties  of  the  first  part  have,  or  may  have,  in  and  to  the  said 
merchandise  and  accounts  outstanding,  reserving,  however,  as  afore- 
saidy  all  the  rights  and  remedies  which  the  said  parties  of  the  first 
part  now  have  against  the  said  William  A.  MacCormack,"  The 
plaintifib  further  therein  agreed  to  hold  the  defendants  with  whom 
the  agreement  was  made  harmless,  and  to  indemnify  them,  and  each 
of  them,  against  any  loss  on  account  of  any  claim  for  contribution 
on  the  part  of  the  appellant  on  account  of  any  judgment  which  the 
plaintiffs  may  recover  against  him  herein.  This  compromise  between 
the  plaintiffs  and  part  of  the  defendants  was  made  on  the  3d  day  of 
March,  1909,  long  after  the  action  was  at  issue. 

The  question  as  to  whether  and  to  what  extent  this  compromise 
agreement  is  available  as  a  defense  in  favor  of  the  appellant  is 
not  presented  for  adjudication.  The  appellant  claims  that  the 
plaintiffs  have,  at  least,  thereby  forfeited  their  right  to  require  the 
appellant  to  account  for  the  property  for  which  they  demand  an 
accounting  in  this  action,  but  which,  pending  this  action,  they  have 
transferred  by  this  compromise  agreement.  Without  the  supple- 
mental answer,  the  appellant  would  not  be  in  a  position  to  assert 
any  defense  on  account  of  the  compromise  agreement.  It  is  mtlni- 
fest,  therefore,  that  he  should  have  leave  to  serve  the  supplemental 
answer,  and  he  has  been  guilty  of  no  laches. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  granted. 

Inobahah,  MoLatjghlin,  Clakke  and  Soott,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted. 
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The  People  of  the  State  of  New  York  ex  rel.  Jakes  G.  Collins, 

Appellant,  v.  John  F.  Ahbarn,  as  President  of  the  Borough  of 

Manhattan,  City  of  New  York,  and   George  F.   Soannbll, 

Kespondents. 

First  Department,  June  18,  1909. 

Mandamus — reinstatement  of  public  officer— irrelevant  allegations  in 
answer  stricken  out. 

Where  on  demurrer  to  an  alternative  writ  of  mandamus  to  compel  the  reinstate- 
ment of  a  municipal  superintendent  of  highways  it  has  been  held  by  the 
appellate  court  that  the  relator  should  not  have  been  removed  until  charges 
had  been  preferred  and  an  opportunity  given  to  make  an  explanation,  allega- 
tions in  the  answer  charging  the  relator  with  certain  acts  of  misconduct  com- 
mitted prior  to  his  removal  will  be  stricken  out  as  irrelevant.  This,  because  to 
allow  the  allegations  to  stand  would  enable  the  respondent  to  evade  the  statute 
by  showing  that  charges  might  have  been  preferred  prior  to  the  removal. 

Scott  and  Clarke,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  relator,  James  G.  Collins,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  oiEce  of  the  clerk  of  the  county  of  New  York  on  the  14:th 
day  of  May,  1909,  denying  the  relator's  motion  to  strike  out  as 
irrelevant  and  scandalous  certain  paragraphs  of  the  answer  of  the 
defendant  Scannell. 

Charles  F,  Brown^  for  the  appellant. 

Oeorge  Gordon  Battle^  for  the  respondents. 

McLaughlin,  J. : 

The  relator  formerly  held  the  position  of  superintendent  of  the 
bureau  of  highways  in  the  borough  of  Manhattan,  city  of  New 
York,  from  which  he  was,  on  the  1st  of  January,  1904,  removed 
and  the  respondent  Scannell  appointed  in  his  place,  and  this  pro- 
ceeding is  for  the  purpose  of  his  reinstatement  Scannell  has  been 
permitted  to  intervene  and  has  interposed  an  answer  to  the  alterna- 
tive writ  of  mandamus,  in  wliich  he  alleges  that  the  relator  was 
guilty  of  certain  acts  of  misconduct  committed  prior  to  his  removal. 
The  relator  moved  to  strike  out  these  allegations  of  the  answer  or 
return  as  irrelevant  and  scandalous.  The  motion  was  denied  and 
he  has  appealed. 


Digitized  by 


Google 


Peoplb  ex  rel.  Collins  v.  Ahearn.  53 

App.  Div.]  First  Department,  June,  1909. 

The  Court  of  Appeals  in  this  case  held  on  a  demurrer  to  thfe  writ 
that  the  relator,  having  been  appointed  to  the  position  by  tlie  borough 
president,  could  not  be  removed  under  section  1543  of  the  city  char- 
ter (Laws  of  1901,  chap.  466)  except  upon  charges  and  after  being 
afforded  an  opportunity  to  make  an  explanation.  {People  ex  rel, 
CoUins  V,  Ahearn^  193  N,  Y.  441.)  This  is  the  law  of  tlie  case  and, 
therefore,  whether  he  had,  prior  to  his  removal,  committed  the  acts 
a11^:ed  and  songlit  to  be  stricken  out  of  the  answer  is  wholly 
irrelevant,  because  if  it  be  assumed  that  he  had  done  so  it  did  not 
justify  the  removal  until  charges  had  been  preferred  and  he  had 
been  afforded  an  opportunity  to  make  an  explanation.  To  hold 
otherwise  would  permit  the  statute  to  be  violated  i  in  other  words, 
a  person  could  be  removed  without  charges  or  being  given  an 
opportunity  to  make  an  explanation  and  then  when  he  sought  to  be 
reinstated  such  proceeding  could  be  defeated  by  showing  that 
charges  might  have  been  preferred  prior  to  his  removal.  The 
statute  cannot  be  evaded  in  this  way. 

The  matters  sought  to  be  stricken  out  in  paragraph  8  and  the 
whole  of  paragraphs  13,  14,  15  and  16  of  the  answer  of  the  respond- 
ent Scannell  are  irrelevant  to  the  issues  to  be  tried. 

It  follows,  therefore,  that  the  order  appealed  from  should  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion 
granted,  with  ten  dollars  costs. 

Ingraham  and  Lauohlin,  JJ.,  concurred ;  Clarke  and  Scotty 
JJ.,  dissented. 

SooTT,  J.  (dissenting) : 

I  dissent.  All  that  was  determined  in  this  case  by  the  Court  of 
Appeals  was  that  the  relator  was  the  head  of  a  bureau  within  the 
purview  of  section  1543  of  the  New  York  city  charter.  It  fol- 
lowed that  he  could  not  be  lawfully  removed  until  he  had  been 
afforded,  as  he  was  not,  an  opportunity  to  make  an  explanation 
before  his  attempted  removal  by  the  borough  president.  Under 
ordinary  circumstances,  therefore,  he  would  be  entitled  to  reinstate- 
ment as  a  matter  of  course.  The  writ  of  mandamus,  however,  is 
not  a  writ  of  strict  right  and  may  be  refused  in  the  exercise  of 
Judicial  discretion  when  its  issuance  will  work  a  public  mischief, 
even  though,  by  the  strict  letter  of  the  law,  the  relator  is  entitled 
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to  the  relief  he  asks.  "  The  relator  must  come  into  court  with 
clean  hands."  {People  ex  rel.  Wood  v.  Assessors^  etc.y  137  N.  Y. 
201.)  The  object  of  the  writ  now  sought  is  to  reinstate  the  relator 
into  a  public  oflSce  of  importance  and  responsibility.  The  allega- 
tions sought  to  be  stricken  out  of  the  answer,  if  true,  show  him  to 
be  wholly  unfit  to  hold  an  office,  and  would  render  it  the  positive 
duty  of  the  borough  president  to  instantly  remove  him  after  his 
reinstatement  had  taken  effect.  Assuming  that  the  borough 
president  would  do  his  duty  in  this  regard,  the  relator  would  take 
nothing  by  his  writ  except  the  right  to  sue  some  one  for  the  salary 
which  he  would  have  earned  if  he  had  not  been  removed.  It  is 
not  the  duty  of  the  court  to  issue  an  idle  writ  to  lay  the  foundation 
for  such  an  action.  If  before  his  attempted  removal,  or  since,  the 
relator  had  been  convicted  of  an  infamous  crime,  no  court  would 
consider  the  issuance  of  a  writ  to  reinstate  him.  The  offenses 
charged  by  the  answer  differ  from  this  case  only  in  degree.  In  my 
opinion  the  allegations  of  the  answer  should  be  allowed  to  remain 
in,  and,  if  they  are  sustained,  this  court  should  not  lend  its  official 
sanction  to  the  reimppsition  upon  the  public  service  of  a  person 
proven  to  be  unfit  to  serve  it,  as  relator  clearly  would  be  if  tlie 
allegations  now  sought  to  be  stricken  out  are  true. 

Clabke,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


J.   F.    Tapley   Company,   Eespondent,  v.  Augustus  R.  Keller 
and  Others,  Appellants. 

First  Department,  June  18, 1909. 

Oorporation  —  duties  of  trustees  on  voluntary  dissolution  —  debtor  and 
creditor— receiver  of  corporation  not  appointed  after  distribution  of 
assets. 

Upon  the  voluntary  dissolution  of  a  corporation  the  directors  become  trustees 
for  the  creditors  and  it  is  their  duty  to  settle  the  affairs  of  the  corporation,  col- 
lect assets,  pay  debts  and  divide  the  money  and  other  property  remaining 
among  the  persons  entitled  thereto. 
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Even  though  the  directors  of  a  corporation  after  dissolution  have  illegally  dis- 
tributed its  assets  without  providing  for  a  judgment  on  which  the  corporation 
was  liable,  a  receiver  pendente  lite  will  not  be  appointed  in  a  subsequent  action 
by  the  Judgment  creditor  against  the  corporation  and  its  directors.  This, 
because  owing  to  the  distribution  the  corporation  owns  no  property  and  the 
directors  who  participated  in  the  distribution  are  jointly  and  severally  person- 
ally liable  for  the  damage  sustained  by  the  judgment  creditor. 

Laughlin,  J.,  dissented,  with  memorandum. 

Appeal  by  the  defendants,  Angustus  R.  Keller  and  others,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  April,  1909,  appointing  a  receiver  of  the 
property  of  the  defendant  A.  R.  Keller  &  Co.,  Incorporated. 

Henry  F.  Wolf  [  Waltei*  Laewenthal  with  him  on  the  brief  J,  for 
the  appellants. 

Thomas  Sproull,  for  the  respondent. 

McLaxjohlin,  J. : 

The  plaintiff,  a  domestic  corporation,  recovered  a  judgment  of 
$3,000  against  A.  R.  Keller  &  Co.,  Incorporated — one  of  the  defend- 
ants— also  a  domestic  corporation,  in  an  action  against  it  as  indorser 
upon  a  promissory  note.  Execution  was  issued  upon  the  judgment 
and  returned  wholly  unsatisfied,  and  then  this  action  was  brought 
to  compel  the  directors  to  account  for  the  management  and  dispo- 
sition of  the  assets  of  the  corporation,  for  the  appointment  of  a 
receiver,  and  for  other  relief.  After  issue  had  been  joined,  upon 
motion  of  the  plaintiff,  a  receiver  was  appointed  pendente  lite^ 
to  whom  the  directors  were  ordered  to  turn  over  all  of  the  property 
of  the  corporation,  and  the  defendants  appeal  from  this  order. 

It  appears  from  the  papers  used  upon  the  motion  that  on  the  30th 
of  December,  1907,  the  directors  of  the  defendant  corporation  filed 
in  the  office  of  the  Secretary  of  State  a  consent  and  statement, 
signed  by  all  of  the  stockholders,  of  its  voluntary  dissolution  and  on 
the  following  day  there  was  filed  in  the  office  of  the  clerk  of  the 
county  of  New  York  a  certificate  of  the  Secretary  of  State  to  the 
effect  that  the  statement  referred  to  had  been  filed  in  his  office 
and  it  appeared  therefrom'  that  the  corporation  had  complied  with 
section  67  of  the  Stock  Corporation  Law*  in  order  to  be  dissolved. 

*See  Laws  of  1892.  chap.  688,  §  57,  added  by  Laws  of  1896,  chap.  982,  and 
amd.  by  Laws  of  1900,  chap.  760.--  [Rep. 
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On  tlie  30th  of  November,  1907,  the  directors  of  the  defendant  cor- 
poration, who  were  all  of  the  stockholders,  distributed  among  them- 
selves all  of  its  assets.  On  the  tenth  of  October  immediately 
preceding  the  time  the  distribution  took  place,  one  Sellers  delivered 
to  the  corporation  his  note  for  $3,000  payable  to  its  order  ninety 
days  after  date.  This  was  indorsed  by  the  corporation  and,  at  the 
time  its  assets  were  distributed  among  the  stockholders,  delivered  to 
A.  R.  Keller,  one  of  the  defendants,  who,  in  turn,  delivered  it  to  the 
plaintiff  for  value.  The  note  was  not  paid  at  maturity,  was  duly 
protested,  and  an  action  subsequently  brought  against  the  corpora- 
tion as  indorser,  which  resulted  in  the  judgment  above  referred  to. 

At  the  time  the  certificate  of  dissolution  was  filed  the  corporation 
was  only  contingently  liable,  but  such  liability  had  to  be  provided 
for  before  all  of  its  assets  could  be  distributed.  This  contingent 
liability  became  absolute  when  the  maker  of  the  note  failed  to  pay 
it  at  maturity  and  the  same  was  duly  protested.  The  judgment 
which  was  thereafter  recovered  by  the  plaintiff  conclusively  estab- 
lished its  right  to  recover  against  the  defendant  corporation.  The 
distribution  of  all  of  its  assets  without  making  provision  for  this  debt 
was  illegal  {Saranac  <&  L,  P.  i?.  7?.  Co.  v.  Arnold^  167  N.  T. 
368),  and  to  the  extent  of  the  damage  sustained  by  the  plaintiff  by 
reason  thereof  made  the  directors  jointly  and  severally  liable  to  it. 
(Stock  Corp,  Law  [Gen.  Laws,  chap.  36 ;  Laws  of  1892,  chap.  688], 
§  23,  as  amd.  by  Laws  of  1901,  chap.  354 ;  revised  in  Stock  Corp. 
Law  [Consol.  Laws,  chap.  59 ;  Laws  of  1909,  chap.  61],  §  28.) 
When  the  dissolution  took  place  the  directors  became  the  trustees 
of  the  creditors  of  the  corporation  and  as  such  it  was  their  duty  to 
settle  its  affairs,  collect  the  assets,  pay  the  debts,  and  divide  among 
the  pereons  entitled  thereto  the  money  and  other  property  remaining. 
They  had  authority  to  sue  for  and  recover  the  debts  and  property  of 
the  corporation  as  such  trustees  and  they  became  jointly  and  sev- 
erally, personally,  liable  to  its  creditors  to  the  extent  of  tlie  property 
which  came  into  their  hands.  (Gen.  Corp.  Law  [Gen.  Laws,  chap. 
35;  Laws  of  1892,  chap.  687],  §  30;  revised  in  Gen.  Corp.  Law 
[Consol.  Laws,  chap.  23 ;  Laws  of  1909,  chap.  28],  §  35.) 

But  notwithstanding  that  the  distribution  of  the  assets  was  illegal, 
it  does  not  follow  that  in  this  action  a  receiver  pendente  lite  should 
be  appointed.     The  defendant  corporation  has  no  property.     It  has 
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all  been  distributed,  and  to  compel  the  other  defendants  to  turn  over 
to  the  receiver  property  which  they  now  hold  would  be  granting  by 
an  order  precisely  the  same  relief  that  the  plaintifiE  will  get  if  it 
obtains  a  judgment.  Not  only  this,  but  the  defendants,  other  than 
the  corporation,  are  all  of  the  directors  who  participated  in  the 
distribution  and  under  the  statute,  as  we  have  seen,  they  are  jointly 
and  severally,  personally,  liable  to  the  plaintiff  to  the  extent  of  the 
damage  sustained  by  it.  The  plaintiff,  therefore,  if  it  obtains  a 
judgment,  can  issue  an  execution  thereon  and  levy  upon  whatever 
property  the  directors  have,  including  that  distributed,  if  they  now 
have  it.  The  appointment  of  a  receiver  would  accomplish  no  useful 
purpose  and  I  think,  upon  the  facts  set  out  in  the  record,  one  ought 
not  to  be  appointed. 

The  order  appealed  from,  therefore,  is  reversed,  with  ten  dollars 
coetsand  disbursements,  and  the  motion  denied,  with  ten  dollars  costs. 

Ikgsaham,  Clabkb  and  Scott,  JJ.,  concurred;  Laughlik,  J., 
dissented. 

Laughun,  J.  (dissenting) : 

I  dissent  upon  the  ground  that,  in  my  opinion,  a  receiver  should 
be  appointed  unless  the  individual  defendants  give  an  undertaking 
as  security  for  any  judgment  recovered  by  the  plaintiff. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Geobge  Rubbnstein,  Appellant,  v.  Max  Radt,  Respondent. 

First  Department,  June  18,  1909. 

Ckmtract  —  counterclaim  asking  reformation — practice— jury  trial — 
mlBrepresentation  —  irrelevant  evidence  —  when  error  not  cured  by 
attempt  to  strike  out. 

Where  in  an  action  on  a  written  contract  the  answer  alleging  that  it  does  not 
express  the  real  agreement  between  the  parties  by  a  separate  defense  and  coun- 
terclaim seeks  to  have  the  contract  reformed,  an  agreement  for  the  trial  of  the 
Issues  at  a  Trial  Term  and  the  submission  of  the  reformation  of  the  contract  to 
a  Jury  is  irregular.  In  such  case  the  proper  practice  is  to  procure  an  order 
directing  separate  trials  of  the  separate  issues  in  the  appropriate  fora,  and 
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where  the  equitable  counterclaim  if  established  will  determine  the  whole  con- 
troversy it  should  be  tried  first. 

Defendant,  a  bank  president,  entered  into  a  contract  with  plaintiff  to  pay  him 
$4,000  if  he  should  secure  certain  agreements.  Plaintiff  performed  the  con- 
tract. Defendant  refused  to  pay  because  of  difficulties  with  plaintiff's  father 
who  owned  the  land  occupied  by  the  bank,  arising  out  of  the  bank's  failure 
two  months  after  the  signing  of  the  contract  to  exercise  an  option  for  the 
renewal  of  its  lease.  An  action  was  brought  by  plaintiff  to  recover  under  the 
contract  and  defendant  set  up  a  counterclaim  asking  for  a  reformation  on  the 
ground  that  the  plaintiff  had  misrepresented  the  legal  effect  of  the  contract. 
On  the  trial  defendant  was  allowed  to  prove  that  an  action  brought  by  the  bank 
to  compel  plaintiff's  father  to  renew  the  lease  had  been  discontinued  upon  terms 
unfavorable  to  the  bank,  and  other  irrelevant  matters  calculated  to  impress 
the  jury  with  the  hardship  which  the  bank  had  suffered  in  consequence  of  its  fail- 
ure to  exercise  its  option  of  renewal.  This  was  done  on  the  theory  that  the 
Jury  might  impute  to  plaintiff  a  fraudulent  design  when  the  contract  was 
signed  by  taking  advantage  of  an  improbable  oversight  by  defendant  two 
months  later,  and  the  trial  judge  so  charged  the  jury. 

Held,  that  the  admission  of  the  evidence  was  error; 

That  as  its  admission  might  well  have  induced  the  verdict,  an  attempt  to  strike 
out  the  evidence  after  the  charge  was  delivered  did  not  cure  the  error. 

Appeal  by  the  plaintiff,  George  Riibenstein,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  Slst  day  of  Octo- 
ber, 1908,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  2d  day  of  November,  1908,  deny- 
ing the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

Alton  B.  Parker^  for  the  appellant. 

/.  Maurice  WbrmseTy  for  the  respondent. 

Scott,  J. : 

The  plaintiff  appeals  from  a  judgment  npon  a  verdict.  The 
plaintiff  is  a  lawyer.  The  defendant  is,  or  was,  the  vice-president 
and  manager  of  the  Jefferson  Bank  which  was  located  on  Canal 
street  in  the  city  of  New  York,  between  Eldridge  and  Forsythe 
streets.  Plaintiff's  father  owned  the  whole  of  the  block  on  the 
southerly  side  of  Canal  street,  on  which  was  also  located  another 
bank  called  the  Monroe  Bank.  Defendant,  in  the  interests  of  the 
Jefferson  Bank,  desired  to  eliminate  the  Monroe  Bank  as  a  competi- 
tor, and  further  desired  to  be  assured  that  no  other  bank  should  be 
located  on  the  same  block  as  a  competitor  with  the  Jefferson  Bank. 
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He  made  a  written  agreement  with  plaintiff  dated  December  8, 

1905,  to  the  effect  that  he  would  pay  the  latter  the  smn  of  $4,000 
if  he  conid  secure  agreements  or  options  for  the  purchase  of  two- 
thirds  of  the  capital  stock  of  the  Monroe  Bank,  and  would  also 
secure  from  his  father,  Louis  Rubenstein,  an  agreement  that  he  would 
not  allow  any  part  of  the  premises  which  he  owned  on  the  south 
side  of  Canal  street  to  be  used  for  the  purposes  of  a  business  bank 
"  so  long  as  the  Jefferson  Bank  shall  remain  in  the  premises  now 
occupied  by  them."  Plaintiff  succeeded  in  his  negotiations  for  the 
purchase  of  the  stock  of  the  Monroe  Bank,  and  on  January  31, 

1906,  an  agreement  was  made  by  defendant  to  purchase  from  the 
holders  thereof  on  March  10,  1906,  not  less  than  1,334,  nor  more 
than  1,350  sliares  of  the  capital  stock  of  the  Monroe  Bank  at  $125 
per  share.  Plaintiff,  who  was  present  when  the  agreement  was  con- 
cluded, asked  when  he  would  be  paid'  to  which  defendant  replied 
that  he  would  have  to  wait  until  March  tenth,  and  that  if  he  would 
then  bring  the  agreement  from  his  father  he  would  be  paid  the 
agreed  fee.  On  March  tenth  plaintiff,  having  procured  the  required 
agreement  from  his  father,  tendered  it  to  defendant  who  refused  to 
receive  it  and  declined  to  pay  the  $4,000.  His  reason  for  so  refus- 
ing arose  from  the  following  circumstances :  The  Jefferson  Bank 
held  as  a  tenant  under  a  lease  which  ran  to  May  1,  1906,  but  which 
contained  a  covenant  that  the  bank,  by  exercising  the  option  so  to  do 
on  or  before  February  1,  1906,  might  extend  its  lease  for  five  years, 
and  thereafter  under  like  options  might  extend  it  to  1926.  The 
defendant  forgot  to  exercise  the  option  on  behalf  of  the  bank  on  or 
before  February  1,  1906.  It  does  not  appear  that  anything  was 
done  by  plaintiff  or  his  father  which  in  any  way  influenced  defend- 
ant or  caused  him  to  omit  to  give  the  necessary  notice  that  the  bank 
would  exercise  its  option  to  renew  or  extend  the  lease.  The  defend- 
ant has  twice  amended  his  answer.  In  the  original  answer  he  denied 
the  agreement  with  plaintiff  in  ioto.  In  the  first  amended  answer 
lie  admitted  making  the  contract,  but  denied  that  it  expressed  the 
tnie  agreement  between  the  parties,  and  gave  a  version  of  what  he 
claimed  to  have  been  the  true  agreement,  which  does  not  correspond 
with  the  allegations  in  that  regard  made  in  the  second  amended 
answer  upon  which  the  cause  was  tried.  In  the  present  answer  the 
defendant,  alleging  that  the  written  contract  does  not  express  the 
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real  agreement  between  the  parties,  and  by  way  of  a  separate 
defense  and  counterclaim,  seeks  to  have  the  written  contract  reformed 
so  that  it  shall  recite  as  the  agreement  which  plaintiff  undertook  to 
procure  from  Louis  Rubenstein,  his  father,  one  that  he  would  not 
allow  his  other  property  on  the  same  block  to  be  used  for  the  pur- 
poses of  a  bank  "  during  the  period  of  the  lease  now  held  by  the 
Jefferson  Bank  from  the  said  Lonis  Rubenstein,  together  with  the 
periods  of  renewal  and  options  for  renewal  provided  for  in  the  said 
lease."  The  defendant's  allegations  were  that  this  was  the  actual 
agreement  made  between  himself  and  plaintiff,  and  that  he  was  led 
to  sign  the  written  contract  upon  plaintiff's  false  statement  and 
representation  that  the  contract  as  drawn  did,  in  legal  effect,  express 
the  agreement  as  defendant  alleges  that  it  really  was.  The  whole 
controversy  on  the  trial  related  to  the  issues  tendered  by  the  counter- 
claim, for  if  the  contract  was  to  be  reformed,  as  defendant  claimed 
it  should  be,  it  would  appear  that  plaintiff  had  not  performed  it  and 
was  not  entitled  to  recover  his  agreed  fee.  For  some  reason  for 
which  no  explanation  appears  in  the  case,  both  parties  seem  to  have 
agreed  that  the  issues  should  be  tried  at  Trial  Term  and  the  question 
of  the  reformation  of  the  contract  submitted  to  the  decision  of  a 
jury.  This,  of  course,  was  entirely  irregular.  The  question  whether 
or  not  the  contract  should  be  reformed  was  addressed  to  the  equitable 
jurisdiction  of  the  court.  The  function  of  a  jury  is  to  decide  ques- 
tions of  fact  in  cases  addressed  to  the  legal  jurisdiction,  and  they 
have  no  place  in  an  equitable  action,  except  to  decide  specific  ques- 
tions of  fact  which  may  be  submitted  to  them.  The  proper  practice 
in  a  case  where  an  equitable  counterclaim  is  interposed  in  an  action 
at  law  is  to  procure  an  order  directing  separate  trials  in  the  appro- 
priate forum  of  the  separate  issues,  and  wlien,  as  in  the  present  case, 
the  equitable  counterclaim,  if  established,  will  determine  the  whole 
controversy,  the  equitable  issues  should  be  first  tried.  {Gossv.  Ooss 
i&  Co. J  126  A  pp.  Div.  748.)  We  have  no  doubt  that  the  failure  to 
follow  the  practice  led  directly  to  the  result  attained  in  the  present 
case,  for  upon  the  evidence  it  does  not  seem  probable  that  any 
judge  sitting  in  equity  would  have  decreed  a  reformation  of  the 
contract.  As  the  case  was,  however,  tried  before  a  jury,  it  will  be 
necessary  to  scrutinize  the  record  in  view  of  that  fact.  The  prin- 
cipal question  in  the  case  was  whether  or  not  on  December  8, 
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1905,  the  plaintiff  had  falsely  stated  to  defendant  the  legal  effect 
of  the  language  used  in  the  contract  with  reference  to  the  agree- 
ment to  be  made  by  Louis  Kubenstein.  The  plaintiff  was  not 
attorney  for  defendant  and  held  no  confidential  relation  to  him, 
and  it  is  not  clear  that  any  misstatement  as  to  the  legal  efect  of  the 
contract  would  justify  a  reformation.  The  case  was  tried,  however, 
apparently  by  common  consent,  as  if  it  would.  Much  evidence 
was  introduced  that  was  wholly  irrelevant  to  any  question  involved. 
Of  course  the  neglect  of  defendant,  on  February  1, 1906,  to  exercise 
the  option  for  the  Jefferson  Bank,  put  him  and  the  bank  at  a  great 
disadvantage.  An  action  was  afterwards  commenced  by  the  bank 
to  compel  Louis  Bubenstein  to  renew  the  lease.  This  was  finally 
discontinued  upon  terms  which  left  the  bank  with  a  less  favorable 
lease  than  it  previously  had.  The  defendant  was  allowed  to  prove 
all  this,  and  also  to  prove  the  amount  of  money  which  the  bank  had 
expended  upon  the  building,  and  also  negotiations  with  other  parties 
having  no  relevancy  to  any  matter  at  issue,  but  calculated  to  impress 
the  jury  with  the  hardsliip  which  the  bank  had  suffered  in  conse- 
quence of  failing  to  exercise  its  option  for  a  renewal.  The  theory 
upon  which  this  evidence  was  admitted  is  illustrated  by  the  instruc- 
tions upon  the  law  embodied  in  the  charge.  The  learned  justice 
said :  "  While  the  difference  in  the  words  to  be  used  might  have 
been  of  no  practical  importance  as  viewed  in  December,  1906,  yet 
as  viewed  in  the  light  of  events  that  happened  afterwards  there 
was  a  vast  difference  in  effect,  because  had  Bubenstein,  senior, 
signed  the  agreement  in  the  words  the  defendant  claims  were  to  be 
used  he  would  be  debarred  from  claiming  a  default  on  the  part  of 
the  Jefferson  Bank  in  requesting  a  renewal  of  its  lease.  If  the 
plaintiff  had  in  mind  when  the  agreement  of  December  8th  was 
made  that  his  father  might  claim  that  the  Jefferson  Bank  had 
defaulted  in  demanding  a  renewal,  and  that  plaintiff  had  chosen 
language  which  might  have  apparently  expressed  the  agreement  of 
the  parties  and  yet  leave  an  opportunity  to  claim  a  different  con- 
struction when  opportunity  required  —  if  this  were  so  and  if  at  the 
time  Badt  signed  the  agreement  with  plaintiff  he  asked  him  if  the 
agreement  provided  the  limitation  of  the  use  of  the  Canal  street 
block  during  the  term  of  the  lease  and  its  renewal,  and  the  plain- 
tiff answered  that  it  did,  and   the  defendant   relying  upon   the 
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plaintiff's  Btatement  signed  the  paper,  then  the  plaintiff  was  guilty 
of  fraud."  Thus  the  learned  court  starting  out  with  an  erro- 
neous statement  of  the  legal  effect  of  the  agreement  if  made  as 
defendant  claimed  that  it  should  have  been,  linked  together  the 
agreement  of  December  8,  1905,  with  the  defendant's  oversight  on 
February  1, 1906,  which  could  not  have  reasonably  been  anticipated 
by  plaintiff,  which  he  was  powerless  to  promote,  and  with  the  hap- 
pening of  which  he  had  nothing  to  do.  In  short  the  jury  was  given 
to  understand  that  they  might  impute  to  plaintiff  the  fraudulent 
design  on  December  8, 1905,  to  take  advantage  of  a  most  improbable 
oversight  by  defendant  nearly  two  months  later.  In  view  of  the 
charge  the  evidence  erroneously  admitted  may  well  have  induced 
the  verdict,  and  the  attempt  to  strike  out  the  evidence  after  the 
charge  was  delivered  and  the  mischief  done,  did  not  cure  the  error. 
Our  attention  is  called  to  otiier  errors,  some  of  which  ai-e  appar 
ently  serious,  but  which  do  not  require  detailed  examination  because 
they  will  probably  not  arise  upon  a  retrial.  It  is  sufficient  to  say 
that  the  case  was  tried  upon  an  entirely  mistaken  view  of  the  rule, 
governing  actions  for  the  reformation  of  written  instruments. 

The  judgment  and  order  appealed  from  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

Ingraham,     McLaughlin,     Laughlin     and    Houghton,     JJ. 
concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


The  MoCall  Company,  Appellant,  v.  John  H.  "Wright, 
Respondent. 

First  Department,  June  18,  1909. 

Injunction— •  cozitract  of  employment  —  covenant  not  to  engage  in  other 
business  —  mutuality. 

Where  in  a  suit  by  a  corporation  to  enjoin  its  general  manager  from  entering  the 
employ  of  a  competitor  in  violation  of  a  covenant  in  his  contract  of  employ- 
ment to  engage  in  no  other  occupation  during  the  period  of  the  contract,  the 
prayer  for  relief  rests  upon  the  ground  that  defendant  by  his  acts  threatens  to 
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injure  the  plaintiff  by  building  up  a  competing  business  upon  the  foundation  of 
the  special  knowledge  of  trade  secrets  and  skill  acquired  solely  during  hig 
employment  by  the  plaintiff  and  is  based  upon  the  proposition  that  defendant's 
ability  to  injure  plaintiff  by  advancing  the  interest  of  the  competitor  is  special, 
unique  and  extraordinary,  owing  to  the  confidential  nature  of  his  position,  the 
complaint  is  not  demurrable  since  the  court  has  power  to  grant  relief  upon  the 
facts  disclosed. 
A  contract  of  employment  is  not  void  for  lack  of  mutuality  because  the  employer 
does  not  by  precise  words  engage  to  employ  the  employee  for  a  specified  term 
or  by  reason  of  the  fact  that  the  employer  reserves  the  right  to  terminate  the 
contract  upon  thirty  days'  notice. 

Appeal  by  the  plaintiflF,  The  McCall  Company,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  tlie  county  of  New  York  on 
the  12th  day  of  April,  1909,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  New  York  Special  Term,  sustaining  the 
defendant's  demurrer  to  the  amended  complaint. 

William  P.  Chapinan^  Jr.,  for  the  appellant 

S.  Clinton  Cra/ne,  for  the  respondent 

Scott,  J. : 

Plaintiff  appeals  from  an  interlocutory  judgment  sustaining  a 
demurrer  to  the  complaint  The  action  is  an  equitable  one  for  the 
enforcement  of  a  negative  covenant  by  defendant  not  to  engage  for 
a  limited  time  in  any  business  which  will  compete  with  that  carried 
on  by  the  appellant  The  plaintiff  is  engaged  in  the  business  of 
designing  and  making  dress  patterns,  printing,  publishing  and  cir- 
culating certain  fashion  publications  and  general  advertising.  It 
does  a  very  large  business,  divided  into  different  departments,  and 
employs  a  large  number  of  persons.  The  defendant,  who  had  been 
a  bookkeeper  in  a  department  store,  entered  plaintiff's  employ  in 
April,  1901,  as  assistant  to  the  manager  of  the  sales  department,  at 
a  salary  of  twenty  dollars  per  week.  His  salary  was  increased  from 
time  to  time  until  about  October  8, 1903,  when  it  became  fifty  dol- 
lars per  week.  Between  April  1,  1901,  and  January  1,  1905, 
defendant  filled  many  positions  in  the  sales  department,  circulat- 
ing and  premium  departments,  publication  department,  and  as  man- 
ager of  the  circulating  and  premium  departments,  and  factory  super- 
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intendent.  His  entire  knowledge  of  the  business  has  been  gained 
while  in  plaintiffs  employ.  It  is  alleged  that  the  business  of  plain- 
tiff has  increased  to  great  proportions,  and  spread  all  over  the  United 
States  and  Canada,  mainly  by  reason  of  systems  and  methods  devised 
and  put  in  operation  by  its  president,  and  which  are  not  known  to 
competitors  in  the  business  and  are  confidential  in  tlieir  nature. 
During  the  period  of  defendant's  employment,  from  April  1,  1901, 
to  January  23,  1909,  defendant  had  many  opportunities  to  obtain 
knowledge  of  the  plaintiff's  business  and  of  the  system  and  methods 
nsed  therein,  and  had  many  opportunities  to  obtain  and  did  obtain 
secret  and  confidential  knowledge  and  information  concerning  the 
plaintiff's  customers  and  concerning  the  conduct  and  details  in  all 
of  its  branches.  On  January  3, 1905,  a  written  contract  of  employ- 
ment was  entered  into  between  plaintiff  and  defendant  for  a  period 
of  five  years  from  January  1,  1905,  subject  to  extension  for  a  fur- 
ther term  of  five  years  at  the  option  of  plaintiff.  Defendant's  sal- 
ary was  fixed  upon  an  increasing  scale  from  $3,000  for  the  first  year 
to  $5,000  for  the  fifth  year,  and  if  the  contract  was  extended  for  a 
second  term  of  five  years  defendant's  salary  was  to  be  increased  by 
$500  per  annum  until  it  amounted  to  $7,500.  This  contract  con- 
tained a  covenant  on  defendant's  part  to  engage  in  no  other  busi- 
ness during  its  term,  and  to  use  his  best  endeavors  in  plaintifiPs  behalf 
and  interest.  Soon  after  making  the  contract  defendant  was  made 
general  manager  of  plaintiff's  business  and  so  continued  until  the 
contract  was  terminated  on  December  9,  1908.  The  complaint 
alleges  that  "  the  defendant's  knowledge  of  the  business  continued  to 
increase,  *  *  *  and  his  duties  and  responsibilities  in  like  manner 
were  increased  and  became  of  a  more  and  more  important  and  con- 
fidential nature,  and  during  the  time  when  he  served  as  general 
manager,  as  aforesaid,  the  position  which  he  held  in  the  executive 
management  of  the  plaintiff's  business  was  exceeded  in  confidence 
and  importance  by  only  one  other  position  in  the  plaintiff's  employ- 
ment having  to  do  with  the  manufacture  and  marketing  of  its 
products,  namely,  that  of  the  president  of  the  company.  During 
the  latter  part  of  his  service  as  general  manager,  his  duties,  in  fact, 
exceeded  in  importance  and  in  their  confidential  character  those 
which  are  usually  devolved  upon  a  merely  administrative  general 
manager,  and  he  was  informed  and  consulted  about  the  general 
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business  policies  of  the  company,  and  there  were  no  secrets  of  the 
business  on  its  practical  side  which  were  not  open  to  him  and  he 
shared  in  all  of  said  secrets,  which  were  numerous  and  important." 
The  complaint  is  replete  with  other  allegations  in  detail  respecting  the 
defendant's  experience  and  opportunities  wliile  in  plaintifiPs  employ, 
?ill  tending  to  sustain  the  general  allegation  that  "  the  services  per- 
formed by  the  said  defendant  *  *  *  were  special,  unique  and 
extraordinary,  and  the  qualifications  required  for  the  satisfactory 
performance  of  the  same  were  special,  unique  and  extraordinary, 
and  could  be  acquired  only  by  years  of  training  and  familiarity 
with  the  business."  On  December  9,  1908,  in  consequence  of 
defendant's  violation  of  his  agreement  not  to  engage  in  any  other 
business,  the  above  contract  was  abrogated  and  defendant  dis- 
charged from  plaintiffs  employ.  He  immediately  sought  re-em- 
ployment, and  after  writing  a  contrite  and  apologetic  letter  he 
was  re-employed  on  December  18,  1908,  by  a  tentative  agreement 
at  a  salary  of  $80  per  week.  On  January  2,  1909,  a  fornfial  agree* 
inent  was  entered  into  between  the  parties  providing  for  defend- 
ant's employment  by  plaintiflE  for  a  term  of  six  years  from  January 
1,  1909,  at  an  increasing  scale  of  compensation,  commencing  at 
$6,000  per  annum  and  running  up  to  $8,500.  The  right  was 
reserved  to  plaintiff  to  terminate  the  contract  at  any  time  upon 
giving  thirty  days'  notice  to  defendant.  This  contract  contains  the 
following :  "  The  party  of  the  second  part  (defendant)  covenants  to 
engage  in  no  other  occupation  during  said  perwd  (the  term  of  his 
employment)  and  to  use  his  best  endeavors  to  promote  the  business 
and  the  business  interests  of  the  party  of  the  first  part  (plaintiff)." 

The  contract  also  contains  the  following:  "If  the  party  of  the 
second  part,  while  this  contract  remains  in  effect,  shall,  in  violation 
of  its  terms,  enter  into  the  employ  or  service  or  otherwise  act  in  aid 
of  the  business  of  any  rival  company  or  concern  engaged  in  the 
same  or  a  similar  general  lino  of  business,  the  party  of  the  first  part 
shall  be  entitled  to  an  injunction,  to  be  issued  by  any  competent 
court  of  equity,  enjoining  and  restraining  the  party  of  the  second 
part,  and  each  and  every  other  person  concerned  therein,  from  the 
continuance  of  such  employment,  service  or  other  act  in  aid  of  the 
business  of  such  rival  company  or  concern." 
App.  Div.— Vol.  CXXXIII         6 
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The  plaintiff  bases  no  claim  upon  this  clause  as  coercing  the  dis- 
cretion of  the  court,  but  relies  upon  it  as  an  indication  of  the  intent 
and  purpose  of  the  parties  in  inserting  in  the  contract  the  restrictive 
covenant  against  the  defendant's  engaging  in  other  occupations,  and 
as  evidence  of  the  consideration  which  moved  plaintiff  to  re-eraploj 
the  defendant 

On  January  28,  1909,  the  defendant  entered  into  the  employ  of 
and  became  president  of  a  rival  company  engaged  in  the  same  busi- 
ness as  plaintiff,  or  a  similar  business,  and  undertook  and  attempted 
to  resign  and  relinquish  his  employment  by  plaintiff.  The  plaintiff 
refused  to  accept  the  resignation  or  consent  to  the  cancellation  and 
abrogation  of  tlie  contract  between  itself  and  defendant,  and  insisted 
that  defendant  should  remain  in  its  employment  and  desist  from  his 
employment  with  the  rival  company.  He  refused  to  accede,  and 
thereupon  this  action  was  commenced  to  obtain  an  injunction 
restraining  defendant  from  entering  into  or  continuing  in  the 
employ  or  service,  or  otherwise  acting  in  aid  of  the  company  with 
which  he  had  associated  himself,  or  any  rival  company  or  concern 
engaged  in  the  same  general  line  of  business  as  the  plaintiff,  or  a 
similar  general  line  of  business. 

The  demurrer  was  sustained  at  Special  Terra  on  the  authority  of 
Dockatader  v.  Reed  (121  App.  Div.  846),  and  the  defendant  now 
seeks  to  sustain  the  judgment  by  reference  to  that  and  a  line  of 
similar  cases  in  which  injunctive  relief  has  been  refused.  In  all  of 
these  cases,  however,  the  complaint  has  proceeded  upon  the  claim 
that  the  defendant's  services  to  the  plaintiff  were  so  special,  unique 
and  extraordinary  that  his  place  could  not  be  tilled,  and,  hence,  that 
the  plaintiff,  if  deprived  of  such  services,  would  lose  the  benefit  of 
his  contract  of  employment.  In  the  present  case,  the  plaintiff  does 
not  rest  his  prayer  for  relief  upon  this  ground,  but  upon  the  ground 
that  by  entering  the  employ  of  a  competitor,  in  violation  of  his 
agreement,  defendant  threatens  to  injure  plaintiff  by  building  up  a 
competing  business  upon  the  foundation  of  the  special  knowledge 
and  skill  acquired  during  his  employment  by  the  plaintiff.  This 
position  is  based,  not  upon  the  claim  that  defendant's  services  to 
plaintiff  were  special,  unique  and  extraordinary  (although  that  fact 
is  alleged),  because  it  is  not  denied  that  defendant's  place  can  be 
filled,  but  upon  the  proposition  that  defendant's  qualifications  for 
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injuring  plaintiff  by  advancing  the  interests  of  a  competitor  are 
special,  unique  and  extraordinary.  There  is  a  distinct  and  well  con- 
sidered line  of  cases  in  which  injunctive  relief  has  been  granted  in 
cases  like  the  present.  {Da/oiea  v.  Hacer,  72  Hun,  43 ;  Magnolia 
Metal  Co.  v.  Pri-ce^  65  App.  Div.  276 ;  Mutual  MUh  cfe  Creami 
Co,  v.  Prigge^  112  id.  652 ;  Mutual  Milk  <&  Cream  Co.  v.  Heldty 
120  id.  795.)  The  case  of  Magnolia  Metal  Co.  v.  Price  (mprd) 
resembles  very  closely  the  case  at  bar.  The  defendant  had  been 
employed  by  plaintiff  for  a  term  of  years  and  had  covenanted  that 
"  in  the  event  of  his  connection  with  the  party  of  the  first  part 
being  severed  under  this  agreement  he  will  not,  eitlier  directly  or 
indirectly,  connect  himself  with  any  company  or  firm  engaged  in 
business  similar  to  that  of  the  party  of  the  first  part,  nor  will  he 
himself  engage  in  any  business  that  would  compete  with  the  busi- 
ness of  the  party  of  the  first  part  for  a  period  of  five  years  from  the 
date  of  his  connection  being  so  severed."  While  in  the  plaintiff's 
employ  the  defendant  in  that  action  was  enabled  to  obtain  confiden- 
tial information  relative  to  the  plaintiff's  method  of  doing  business, 
the  names,  responsibilities  and  requirements  of  its  customers,  reports 
of  salesmen  and  the  like.  The  defendant  resigned  his  employment 
with  the  plaintiff,  his  resignation  was  accepted,  and  he  at  once 
entered  into  the  employ  of  a  competing  company  as  its  president. 
This  court  unanimously  held  that  the  plaintiff  was  entitled  to  an 
injunction  for  reasons  clearly  stated  in  the  opinion  of  Mr.  Justice 
Ingbaham  and  which  it  is  unnecessary  here  to  restate.  It  is  suflBi- 
cient  to  say  that  they  apply  with  equal  force  to  the  facts  of  the 
present  case.  The  same  relief  has  frequently  been  granted  in 
other  jurisdictions  under  similar  circumstances.  {Robinson  ds  Co. 
V.  jffeueTy  L.  R.  2  Ch.  Div.  [1898]  451 ;  Rousillon  v.  Eous- 
iUon,  14  Ch.  Div.  351 ;  Carter  v.  Ailing,  43  Fed.  Rep.  208.)  In 
the  latter  case  the  court  states  the  rule  as  follows :  "  It  seems  to 
me  that  the  rule  clearly  deducible  from  all  these  authorities  is  that 
an  employer  has  the  right  to  bind  an  employe  not  to  go  into  the 
employ  of  a  competitor  for  a  reasonable  time  after  his  employment 
terminates,  vrithin  the  territory  where  the  employer  seeks  his 
market ;  and  whether  such  covenant  is  reasonable  and  binding  is 
a  judicial  question  which  must  depend  in  each  case  upon  its  peculiar 
facts  and  circumstances."     It  certainly  cannot  be  claimed,  upon  the 
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state  of  facts  set  forth  in  the  complaint,  that  a  restriction  upon 
defendant  not  to  engage  with  a  trade  competitor  daring  the  term  of 
his  employment  by  plaintiff  is  unreasonable.  It  is  claimed  that  the 
contract  of  employment  is  nnenforcible  for  lack  of  mutuality.  It 
is  true  that  plaintiff  does  not  by  precise  words  engage  to  employ 
defendant  for  the  term  specified,  but  the  whole  contract  is  instinct 
with  such  an  obligation  on  its  part,  and  there  can  be  no  doubt  that 
upon  a  fair  construction  it  imports  a  hiring  by  the  plaintiff  as  well 
as  an  obligation  to  serve  by  defendant.  Nor  does  the  fact  that 
plaintiff  reserves  the  right  to  terminate  it  upon  thirty  days'  notice 
deprive  it  of  the  element  of  mutuality.  Such  a  clause  is  frequently 
inserted  in  such  contracts,  and  in  view  of  defendant's  violation  of  a 
former  contract,  was  not  an  unreasonable  clause  to  insert  here.  The 
defendant's  covenant,  as  we  consider,  bound  him  only  during  the 
term  of  his  employment.  So  long  as  his  employment  continued  he 
was  bound;  when  it  terminated,  by  expiration  of  time  or  by  mutual 
consent  or  by  act  of  the  plaintiff,  he  became  free  to  engage  in  what- 
ever occupation  he  chose.  In  this  sense  and  to  this  extent  the  obli- 
gations of  the  parties  were  mutual  and  reciprocal.  We  are  of  the 
opinion  that  the  complaint  states  a  cause  of  action  for  equitable 
relief. 

The  judgment  appealed  from  must,  therefore,  be  reversed,  with 
costs,  and  the  demurrer  overruled,  with  costs,  with  leave  to  respond- 
ent to  withdraw  the  demurrer  and  to  answer  within  twenty  days 
upon  payment  of  said  costs. 

Ingraham,  McLaughlin,  Laughlin  and  Clarke,  J  J.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  defendant  to  withdraw  demurrer  and  to  answer 
on  payment  of  costs. 
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Carl  A.  Dahlstrom,  Appellant,  v,  August  M.  Gemunder  and 
Rudolph  F.  Gemunder,  Composing  tlie  Copartnership  of  A. 
Gemunder  &  Sons,  Respondents. 

First  Department,  June  11,  1909. 

Sale  —  warranties  —  action  on  one  no  bar  to  action  on  other  —  agency  — 

consideration. 

Where  the  purchaser  of  a  supposed  Stradivari  us  violin  relied  upon  two  separate 
warranties  as  to  the  genuineness  of  the  instrument,  one  by  the  owner  and  the 
other  by  his  agents  who  were  dealers  in  violins  and  through  whom  the  sale  was 
made,  he  has  upon  a  breach  of  the  warranty,  a  separate  cause  of  action  against 
each,  and  a  compromise  with  the  vendor  wherein  it  is  stated  that  the  pur- 
chaser does  not  release  any  claim  against  the  agents  and  which  is  made  for  less 
than  the  amount  of  the  damage  sustained,  does  not  prevent  the  maintenance 
of  an  action  against  the  agents  for  the  balance. 

An  allegation  in  the  complaint  in  an  action  against  the  vendor  that  plaintiff  in 
making  the  purchase  relied  solely  on  the  vendor's  representation  as  to  the 
genuineness  of  the  violin  is  not  conclusive  upon  him  in  an  action  against  the 
agents,  nor  are  they  relieved  from  liability  because  they  acted  as  the  agents 
of  the  vendor  in  making  the  sale  if  they  personally  represented  and  warranted 
the  instrumwit  to  be  genuine. 

The  purchase  price  served  as  a  consideration  for  both  warranties. 

Houghton,  J.,  dissented,  with  memorandum. 

Appeal  bj  the  plaintiff,  Carl  A.  Dahlstrom,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of  April, 
1909,  pursuant  to  an  order  entered  in  said  clerk's  office  on  the  16th 
day  of  April,  1909,  dismissing  the  complaint,  and  also  from  the  said 
order  upon  which  the  judgment  appealed  from  was  entered. 

Edward  A.  Alexande7\  for  the  appellant. 

John  T.  MoGovem^  for  the  respondents. 

McLaughlin,  J. : 

Tliis  action  was  brought  to  recover  damages  for  the  breach  of  a 
warranty.  The  complaint  charges,  in  substance,  that  the  plaintiff 
was  desirous  of  purchasing  a  Stradivarius  violin ;  that  the  genuine- 
ness of  such  kinds  of  violins  can  only  be  determined  upon  inspection 
by  persons  having  special  knowledge  on  the  subject ;  the  plaintiff 
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did  not  have  such  knowledge ;  tliat  defendants  did,  and  he  applied 
to  thein  for  the  purpose  of  procuring  one ;  that  they  informed  him 
they  did  not  have  one  on  hand,  but  would  endeavor  to  get  one  for 
him ;  that  subsequently  they  sent  for  the  plaintiff  and  represented 
to  him  that  they  had  a  genuine  Stradivarius  for  sale ;  that  the  same 
was  owned  by  one  Hey,  of  Syracuse,  and  for  the  purpose  of  induc- 
ing him  to  purchase  it  they  personally  represented  and  warranted^ 
the  same  to  be  genuine ;  that  he,  relying  upon  such  representations 
and  warranty,  and  believing  the  same  to  be  true,  purchased  the 
violin  from  Iley  through  the  defendants,  who  acted  as  his  agents, 
and  paid  therefor  $4,000 ;  that  the  defendants  received  a  commis- 
sion from  Hey  on  the  sale ;  that  the  violin  thus  purchased  is  not  a 
Stradivarius,  and  its  market  value  is  not  over  $300,  whereas  if  it 
were  genuine  it  would  be  worth  $5,000 ;  that  by  reason  of  the  war- 
ranty the  plaintiff  has  been  damaged  to  the  extent  of  $4,700,  for 
which  judgment  is  demanded. 

The  defendants  deny  the  material  allegations  of  the  complaint, 
except  they  admit  that  the  plaintiff  asked  them  if  they  had  a  Stradi- 
varius violin  for  sale,  and  that  he  purchased  one  from  Hey ;  and  as 
an  affirmative  defense  allege  that,  subsequent  to  the  time  of  the 
transactions  set  forth  in  the  complaint  and  prior  to  the  commence- 
ment of  this  action,  the  plaintiff  brought  an  action  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  New  York 
against  Hey  to  recover  $4,000  damages,  alleged  to  have  been  sus- 
tained by  reason  of  a  breach  of  his  warranty  that  the  violin  referred 
to  in  the  coniplaint  in  this  action  was  a  genuine  Stradivarius ;  that 
such  proceedings  were  had  in  that  action  that  plaintiff  obtained  a 
judgment  against  him  for  $1,750,  damages  and  costs,  which  was 
thereafter  paid  and  satisfied.  The  pleadings  in  the  action  in  the 
Circuit  Court  of  the  United  States  are  annexed  to  and  made  a  part 
of  the  answer  in  this  action. 

After  issue  had  been  joined,  the  defendants  obtained  an  order 
requiring  the  plaintiff  to  reply  to  their  affirmative  defense,  and  hi 
the  reply  served  the  plaintiff  admitted  that  he  brought  the  action 
referred  to  in  the  Circuit  Court  of  the  United  States  to  recover 
damages  for  the  breach  of  a  warranty  by  Hey  in  the  sale  of  the  violin 
referred  to  in  the  complaint  in  this  action  and  that  such  action  was 
j^Ottled  and  compromised  for  the  sum  of  $1,750,  bat  at  the  time  of 
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the  settlement  it  was  understood  and  agreed  that  tlie  plaintiff  did 
not  release  any  claim  or  cause  of  action  which  he  had  against  other 
persons,  including  the  cause  of  action  set  forth  in  the  complaint  in 
this  action.  After  the  service  of  the  reply  the  defendants 
moved  for  an  order  overruling  the  same  as  frivolous  and,  under 
section  547  of  the  Code  of  Civil  Procedure,  for  judgment  on  the 
pleadings.     The  motion  was  granted  and  the  plaintiff  appeals. 

I  am  of  the  opinion  the  court  erred  in  granting  the  motion. 
What  appears  from  the  pleadings  is  that  the  plaintiff  relied  upon 
two  separate  warranties  in  making  the  purchase,  one  by  Hey,  the 
owner  of  the  violin,  and  the  other  by  his  agents,  through  whom  the 
purchase  was  made.  The  consideration  of  both  warranties  was 
the  price  paid  —  $4,000.  Tlie  plaintiff  parted  with  his  money 
npon  the  strength  of  both  warranties  and  having  sustained  damage 
by  reason  thereof,  he  had  two  separate  causes  of  action  —  one 
against  Hey  and  the  other  against  the  defendants.  A  recovery  in 
either  action  of  the  full  amount  of  damage  sustained  would,  of 
course,  be  a  complete  defense  to  the  maintenance  of  the  other,  but 
a  compromise  in  one  action  for  less  than  the  full  amount  of  damage 
sustained  would  not  prevent  the  maintenance  of  an  action  against 
the  other  for  the  balance. 

It  is  true  that  in  the  action  in  the  United  States  Circuit  Court 
the  plaintiff  alleged  that  he  relied  in  making  the  purchase  solely 
upon  the  representation  made  by  Hey  as  to  the  genuineness  of  the 
violin,  but  this  allegation  does  not  estop  him  from  asserting  a  claim 
for  damages  in  this  action  against  the  defendants.  It  is,  at  most,  but 
an  admission  of  what  he  there  stated  and  is  not  conclusive  against 
him.  The  reason  why  it  is  not  conclusive  against  him  is  tersely 
stated  in  the  American  and  English  Encyclopsedia  of  Law  (Vol.  11 
[2d  ed.],  p.  449)  as  follows :  "  While  the  allegations  in  the  pleadings 
in  one  suit  are  receivable  against  the  party  in  a  subsequent  suit 
between  him  and  a  stranger  as  his  solemn  admission  of  the  truth  of 
the  facts  recited,  yet  the  pleading  is  not  admitted  as  conclusively 
establishing  the  facts  alleged  therein,  but  is  open  to  explanation  or 
rebuttal,  or  may  be  shown  to  have  been  made  by  mistake."  (See, 
also,  Quinhy  v.  CarKart^  133  N,  T.  579 ;  Empire  M(muf(icsfAvting 
Co,  V.  Moers^  27  App.  Div.  464.) 

The  fact  that  the  defendants  acted  as  the  agents  of  fieyi  if  they 
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personally  represented  and  warranted  that  the  violin  in  question 
was  a  genuine  Stradivarius,  did  not  relieve  them  from  liability,  not- 
withstanding the  fact  tijat  Hey  warranted  the  instrument  to  be 
genuine,  upon  which  the  plaintiff  also  relied.  The  defendants 
were  dealers  in  violins  and  held  themselves  out  as  having  knowl- 
edge of  different  makes.  The  plaintiff  did  not  have  the  knowledge 
and  he,  therefore,  had  a  perfect  right  to  rely  upon  their  represen- 
tation as  to  the  genuineness  of  the  instrument  which  he  desired  to 
purchase,  and  as  an  extra  precaution  he  could  also  rely  upon  the 
representation  made  by  the  principal  whom  they  represented.  If 
he  were  deceived,  he  could  proceed  against  both,  and  recover  such 
damages  as  he  had  sustained,  and  a  payment  by  one  of  a  part  of  the 
damage  did  not  destroy  his  cause  of  action  against  the  other  for  the 
balance. 

The  order  appealed  from,  therefore,  must  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

Inoraham,  Clabkb  and  Soott,  JJ.,  concurred ;  Houghton,  J., 
'dissented. 

Houghton,  J.  (dissenting) : 

The  defendants  were  not  the  vendors  of  the  violin,  but  they  are 
expressly  alleged  to  have  acted  as  agents  for  the  vendor.  If  they 
made  a  warranty,  the  facts  alleged  do  not  show  any  consideration 
for  their  agreement.  To  my  mind  the  only  action  the  plaintiff  has 
against  these  defendants  is  one  for  damages  for  deceit.  The  com- 
plaint is  not  framed  on  that  theory,  and  I  think  that  judgment  in 
behalf  of  the  defendants  on  the  pleadings  was  properly  granted  and 
that  the  order  should  be  affirmed. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  and  judgment  vacated. 
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Mabia    E.  G.  MoK.  Ward    and    Caroline  Constantia  Ward, 
Appellants,  v.  Mary  M.  Ward  and  Others,  Respondents. 

First  Department,  June  18,  1909. 
Practice — striking  out  flnding  pending  appeal  to  Court  of  Appeals.  ^ 

Although  the  Appellate  Division  has  held  that  a  finding  in  an  equity  case  is  not 
supported  by  the  evidence,  the  defendant  is  not  entitled  to  an  order  striking 
out  such  finding,  and  amending  the  decision  nunc  pro  tune,  if  the  plaintiff  has 
appealed  to  the  Court  of  Appeals  from  the  determination  of  the  courts  below. 
This,  because  the  determination  raises  a  question  of  law  which  can  be  reviewed 
by  the  Court  of  Appeals,  and,  except  on  appeals  from  judgment  of  conviction 
for  murder  in  the  first  degree,  the  Court  of  Appeals  cannot  consider  a  case 
except  as  presented  to  and  passed  upon  by  the  Appellate  Division. 

Appeal  by  the  plaintiffs,  Maria  E.  G.  McK.  Ward  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  80th  day  of  April,  1909,  amending  a  decision 
made  after  a  trial  at  Special  Term  by  striking  out  a  finding  of  fact. 

William  O,  Wilson  of  counsel  [  Wilson  <6  WdUiSj  attorneys], 
for  the  appellants. 

Henry  M,  Ward,  for  the  respondents  Ward. 

Strong  cfe  Cadijoaiader,  for  the  respondent  Clarke. 

Per  Curiam  : 

This  is  an  action  in  the  nature  of  a  suit  in  equity  to  impress  a 
trust  upon  certain  real  and  personal  property  alleged  in  the  com- 
plaint to  be  held  by  the  defendants  Ward  and  the  defendant  Clarke 
in  their  respective  individual  and  representative  capacities  as  set 
forth  in  the  complaint.  The  trial  was  had  at  Special  Term  in 
November,  1907.  On  or  about  January  18, 1908,  the  trial  justice 
handed  down  an  opinion  with  the  conclusion  that  the  complaint 
should  be  dismissed  (57  Misc.  Kep.  428)  and  with  the  usual  notation 
upon  all  the  proposed  findings  of  fact  and  conclusions  of  law  sub- 
mitted by  the  several  parties  of  his  allowance  or  disallowance.  A 
decision  was  prepared  in  accordance  with  the  findings  so  passed  upon 
and  was  signed  and  filed  on  or  about  the  7th  day  of  February,  1908, 
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and  a  judgment  duly  entered.  Among  the  findings  was  the  follow- 
ing: "Forty-ninth.  On  or  about  November  13,  1896,  William  G. 
Ward  by  two  instruments  in  writing,  bearing  date  of  that  day, 
assigned  and  conveyed  to  his  daughters  Maria  E.  G.  McK.  Ward 
and  Caroline  Constantia  Ward,  the  plaintiffs  in  the  present  action, 
all  his  share  and  interest  in  the  estate  of  said  John  Ward  as  heir 
at  law  and  next  of  kin  of  John  Ward." 

The  plaintiffs  appealed  to  the  Appellate  Division  from  the  judg- 
ment entered  upon  the  decision  and  said  judgment  was  unanimously 
affirmed  (130  App.  Div.  27),  and  this  court  unanimously  adjudicated 
that  the  said  49th  finding  of  fact  was  without  evidence  to  support  it 
and  judgment  has  been  entered  accordingly  on  the  23d  of  March, 
1909.  Thereafter,  the  plaintiffs  having  stated  that  they  were  about 
to  appeal  from  the  said  judgment  of  affirmance  to  the  Court  of 
Appeals,  which  they  have  since  done,  the  defendants  made  a  motion 
to  the  trial  justice  to  amend  his  decision  by  striking  out  the  afore- 
said 49th  finding  of  fact,  which  motion  was  granted  and  the  decision 
amended  nunc  pro  tunc. 

We  know  of  no  principle  upon  which  such  action  can  be  sustained. 
The  court  has  authority,  by  virtue  of  Code  provisions  and  its  inher- 
ent power,  to  correct  clerical  errors  and  to  vacate  and  set  aside  judg- 
ments for  various  reasons  and  in  the  interests  of  justice.  But  if  the 
judgment  is  set  aside  a  new  trial  must  be  had.  Here  a  material 
finding  contained  in  the  decision  upon  which  the  judgment  was 
based,  and  appearing  in  the  record  passed  upon  by  this  court  upon 
the  appeal  from  said  judgment,  was  specifically  determined  to  have 
been  made  without  evidence  to  support  it.  This  determination 
raises  a  question  of  law  which  can  be  reviewed  by  the  Court  of 
Appeals.  After  this  court  had  pointed  out  that  said  finding  was 
without  support  in  the  evidence,  it  is  claimed  that  it  was  inadvert- 
ently made,  although  it  had  passed  the  scrutiny  of  enrollment  in  the 
judgment  roll  and  the  settlement  of  the  case  upon  appeal  and  sub- 
mission to  this  court  It  is  now  stricken  out,  not  for  the  purpose 
of  opening  the  judgment  and  granting  a  new  trial,  but  for  the  pur- 
pose of  presenting  to  the  Court  of  Appeals  a  record  other  than  that 
presented  to  and  acted  upon  by  this  court.  Appeals,  except  only 
in  cases  of  judgment  of  conviction  for  murder  *in  the  first  degree, 
can  only  go  to  the  Court  of  Appeals  through  the  Appellate  Diyisiozi| 
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and  the  Court  of  Appeals  has  authority  only  to  consider  the  ease  as 
presented  to  and  passed  upon  by  the  Appellate  Division. 

It,  therefore,  follows  that  the  order  appealed  from  was  unwar- 
ranted and  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments to  the  appellants,  and  the  motion  denied,  with  ten  dollars  costs. 

Present  —  Inobaham,  McLaughlin,  Lauohlin,  Clabkb  and 
Scott,  J  J. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Maby  B.  Stone,  Respondent,  v.  Meyer  Auerbaoh,  Appellant. 

First  Department,  June  18,  1909. 

Landlord  and  tenant  —  covenant  to  pay  taxes  —  privity  of  parties  ^ 
pleading  —  Mvolous  denial  —judicial  notice. 

Where  under  a  written  lease  of  certain  premises  in  the  city  of  New  York,  as  modi- 
fied by  an  agreement  in  writing,  the  lessee  covenants  to  pay  in  addition  to  the 
rent  reserved  "  the  regular  annual  taxes  levied  '*  on  the  premises  during  the 
remainder  of  the  term,  the  covenant  runs  with  the  land. 

Where  the  lease  after  such  modification  was  assigned  to  a  corporation,  which 
assigned  it  to  defendant  subject  to  *'the  rents,  covenants,  conditions,  provi- 
sions and  agreements"  contained  in  the  lease,  and  the  agreement  modifying  the 
same,  the  defendant's  acceptance  of  the  assignment  created  a  privity  of  estate 
between  him  and  the  lessor  and  rendered  him  liable  on  the  covenant  to  pay  the 
taxes. 

In  an  action  against  said  defendant  upon  the  covenant  to  pay  taxes,  a  denial  in 
the  answer  of  the  allegation  of  the  complaint  that  defendant  continued  in  the 
possession  of  the  premises  from  the  1st  day  of  May,  1906,  to  the  30th  day 
of  November,  1907,  is  frivolous,  as  it  contains  a  negative  pregnant  and  is 
merely  a  denial  of  the  continuity  of  the  possession  of  the  premises  during  the 
entire  period. 

A  denial  of  any  knowledge  or  information  sufiScient  to  form  a  belief  as  to 
the  allegations  of  the  complaint  with  respect  to  the  effect  of  the  provisions 
of  the  charter  of  Greater  New  York  and  with  respect  to  the  levying  of  taxes 
on  the  premises  is  also  frivolous,  and  Judgment  for  plaintiff  on  the  pleadings 
is  properly  ordered. 

Ingraham,  J.,  dissented. 

Appeal  by  the  defendant,  Meyer  Auerbach,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of 
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the  clerk  of  the  county  of  New  York  on  the  20th  day  of  March, 
1909,  pursuant  to  an  order  made  at  the  New  York  Special  Term 
,and  entered  in  said  clerk's  office  on  the  12th  day  of  March,  1909, 
upon  the  plaintiffs  motion  for  judgment  on  the  pleadings  on  the 
ground  that  the  amended  answer  was  frivolous,  with  notice  of  an 
intention  to  bring  up  for  review  upon  such  appeal  the  said  order 
upon  which  the  judgment  was  entered. 

Abram  I.  Elhu,%  \Charle8  W,  HuLat  with  him  on  the  brief],  for 
the  appellant. 

Robert  Lxidlow  Fawler^  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  brought  to  recover  the  sum  of  $2,450.23  with  Inter- 
est thereon  at  the  rate  of  seven  per  cent  per  annum  from  the  7th 
day  of  October,  1907,  being  the  amount  of  a  tax  levied  against 
premises  in  the  borough  of  Manhattan,  in  the  city  of  New  York, 
owned  by  the  plaintiff,  which  she  leased  to  one  Fraser  pursuant  to 
an  indenture  of  lease  made  the  31st  day  of  August,  1892,  which 
was  modified  by  an  agreement  in  writing  on  the  8th  day  of  April, 
1904,  and  was  to  commence  on  the  1st  day  of  September,  1892,  and 
to  terminate  on  the  1st  day  of  May,  1908.  As  thus  modified,  the 
lease  contained  an  agreement  on  the  part  of  the  lessee  to  pay,  in 
addition  to  the  rent  reserved,  "  the  regular  annual  taxes  levied ''  on 
the  premises  during  the  years  1904  to  1907,  inclusive. 

It  is  alleged  in  the  complaint  that  Fraser,  tJie  lessee,  assigned  and 
transferred  the  lease  as  modified,  and  the  agreement  modifying  it, 
to  the  Fraser  Tablet  Company,  a  domestic  corporation,  on  the  12th 
day  of  April,  1904,  and  that  said  corporation  assigned  and  trans- 
ferred tlie  same  to  the  defendant  on  or  about  the  1st  day  of  May, 
1906 ;  that  the  assignment  was  made  subject  to  "  the  rents,  cove- 
nants, conditions,  provisions  and  agreements"  contained  in  the  lease 
and  the  agreement  modifying  the  same;  that  the  defendant  duly 
accepted  the  same,  and  entered  into  possession  of  the  premises 
thereunder,  and  remained  in  possession  enjoying  and  using  the  same 
until  the  30th  day  of  November,  1907,  and  during  said  time  held 
and  owned  the  lease  as  modified  by  the  subsequent  agreement;  that 
the  defendant  ^^  undertook  and  promised  "  to  pay  the  rent  and  the 
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annual  taxes  levied  on  the  premises ;  that  by  virtue  of  the  provisions 
of  section  91-1:  of  the  Greater  New  York  charter,  as  re-enacted  by 
chapter  466  of  the  Laws  of  1901,  the  premises  became  subject  to  a 
tax  of  $2,450.23  on  the  first  Monday  in  October,  1907  — the  seventh 
day  of  the  month  —  which  became  due  and  payable  on  that  day, 
and  thereupon  became  a  lien  upon  the  premises;  and  that  the 
defendant  has  not  paid  the  tax  or  any  part  thereof.  The  lease  and 
agreement  modifying  the  same  were  annexed  to  and  made  a  part  of 
the  complaint. 

The  defendant  admits  by  not  denying  the  allegations  of  the  com- 
plaint with  respect  to  making  the  lease  and  agreement,  modifying 
the  same,  and  with  respect  to  the  assignments  of  the  lease,  and  with 
respect  of  his  entering  into  possession  of  the  premises  as  assignee  of 
the  lease.  The  defendant,  however,  attempts  to  deny  the  allega- 
tions of  the  complaint  with  respect  to  the  period  that  he  remained 
in  possession  by  a  denial  in  the  following  form :  ^^  Denies  the  allega- 
tion contained  in  paragraph  ^  III '  of  said  complaint  that  the  defend- 
ant continued  in  the  possession  of  the  premises  described  in  para- 
graph marked  or  numbered  *  I '  of  said  complaint  from  the  1st  day 
of  May,  1906,  until  after  the  30th  day  of  November,  1907."  This 
denial  is  frivolous,  for  it  contains  a  negative  pregnant,  and  at  most 
is  merely  a  denial  of  the  continuity  of  the  possession  of  the  premises 
daring  the  entire  period^  and  would  be  true  literally  if  the  defend- 
ant remained  in  possession  until  the  20th  day  of  November,  1907, 
which  would  be  long  after  the  taxes  were  levied  and  became  due 
and  payable. 

The  defendant  also  attempts  to  put  in  issue  by  denial  that  he 
has  any  knowledge  or  information  sufficient  to  form  a  belief  thereof, 
the  allegations  with  respect  to  the  effect  of  the  provisions  of  the 
charter  of  Greater  New  York,  and  with  respect  to  the  levying 
of  the  taxes  upon  the  premises.  The  court  takes  judicial  notice  of 
the  charter,  and  if  it  was  the  duty  of  the  defendant  to  pay  the 
taxes,  he  is  chargeable  with  what  the  public  records  show  with 
respect  thereto,  and  a  denial  that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  thereof  is  frivolous.  {City  of  New 
York  V.  Matthews,  ISO  N.  Y.  41.) 

The  defendant  admits  that  he  has  not  paid  the  taxes,  and  he 
denies  an  express  allegation  that  they  became  a  lien  while  he  was  in 
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possession  of  the  premises.  Bat  he  had  already  admitted,  bj  not 
denying,  that  he  was  in  possession  of  the  premises  on  the  7th  day  of 
October,  1907,  when,  by  virtue  of  the  provisions  of  said  section  of 
said  Greater  New  York  charter,  the  taxes  became  a  lien  on  the  said 
premises.  Therefore,  no  material  allegation  of  the  complaint  was 
put  in  issue  by  the  answer. 

The  covenant  to  pay  the  taxes  ran  with  the  land.  {Post  v. 
Kearney^  2  N.  Y.  894 ;  Lehmaier  v.  Jones^  100  App.  Div.  495.) 
The  defendant  having  accepted  the  assignment  of  the  entire  estate 
of  the  plaintiff's  lessee,  a  privity  of  estate  was  thereby  created 
between  him  and  the  plaintiff,  which  gave  the  plaintiff  a  right  of 
action  against  the  defendant  on  the  covenant  for  the  payment  of 
taxes  upon  default  in  so  doing.  {Stewart  v.  Z.  /.  R,  H.  Co.j  102 
N.  Y.  601,  607 ;  Tate  v.  JVeary,  52  App.  Div.  78 ;  McAdam  Landl. 
&  Ten.  [3d  ed.]  418,  419.)  Moreover,  it  seems  that  it  is  not  mate- 
rial whether  the  defendant  entered  into  possession  of  the  premises 
or  not,  since  it  is  alleged,  and  not  denied,  that  he  accepted  the 
assignment  of  the  lease.  {Tate  v.  MoCormick^  23  Hun,  218 ;  Moore 
V.  Ohase,  26  Misc.  Rep.  9;  Tate  v.  Jfearj/y  supra  *  Walton  v. 
Cronly's  Admr.,  14  Wend.  63 ;  2  Taylor  Landl.  &  Ten.  [8th  ed.] 
§  451 ;  Chapl.  Landl.  &  Ten.  §§  351,  355.) 

It  follows,  therefore,  that  the  denials  in  the  answer,  so  far  as  they 
relate  to  material  allegations  in  the  complaint,  were  clearly  frivo- 
lous, and  the  court  properly  ordered  judgment  in  favor  of  the 
plaintiff  on  the  pleadings. 

The  judgment  should  be  affirmed,  with  costs. 

McLaughlin,  Clarke  and  Soon',  J  J.,  concurred ;  Ingbauam,  J., 
dissented. 

Judgment  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Eitgenb 
Shellenbeeg,  Appellant. 

First  Department.  June  18,  1909. 

N'ew  York    city  —  park  ordinances  —  vehicles  on   Riverside  drive  — 
power  of  park  department. 

Riverside  drive  in  the  city  of  New  York,  wliich  had  been  laid  out  by  the  park 
department  under  chapter  697  of  the  Laws  of  1867,  was  declared  by  section  2 
of  chapter  447  of  the  Laws  of  1876  to  be  one  of  the  parks  and  public  places  of 
the  city  of  New  York  and  placed  under  the  control  of  the  park  department, 
where  it  has  since  remained. 

It  is  within  the  jurisdiction  and  duty  of  the  park  department  of  the  city  of  New 
York  reasonably  to  regulate  traffic  on  Riverside  drive,  and  especially  to  pro- 
tect the  trees  along  the  drive,  and  section  84  of  the  general  park  ordinances 
of  the  city  of  New  York,  which  provides  that  "  No  vehicle  of  any  kind  or 
description  measuring  over  ten  feet  from  the  tread  of  the  wheel  to  the 
highest  portion  of  the  vehicle,  whether  propelled  by  muscular  or  motive 
power,  shall  be  allowed  to  run  along  any  driveway  of  any  park  or  parkway 
under  the  jurisdiction  of  the  department  of  parks,"  is  a  reasonable  regulation 
and  within  the  power  of  the  park  department  as  conferred  by  section  610  of 
the  revised  charter  (Laws  of  1901,  chap  466,  as  amd.). 

The  Fifth  Avenue  Coach  Company  by  selecting  Riverside  drive  as  a  route  thereby 
subjected  itself  to  the  reasonable  regulations  of  the  park  department  and  is 
properly  convicted  of  a  violation  of  said  section  84  of  the  park  ordinances  for 
driving  on  Riverside  drive  a  double  decked  motor  omnibus  which  exceeded 
the  prescribed  height  by  more  than  afoot. 

Appeal  by  the  defendant,  Eagene  fihellenberg,  from  an  order  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York,  entered  on  the  29th  day  of  April,  1909,  affirming  a 
judgment  of  conviction  rendered  against  the  defendant  by  a  city 
magistrate. 

WiUiain  H,  Page^  for  the  appellant. 

Terence  Fa/rleyy  for  the  respondent 

SooTT,  J. : 

This  is  an  appeal  from  an  order  of  one  of  the  jndges  of  the 
General  Sessions  affirming  a  judgment  of  a  city  magistrate  convict- 
ing the  appellant  of  the  violation  of  section  34  of  the  park  ordi- 
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nances.  The  power  of  the  park  board  to  adopt  ordinances  is 
conferred  by  section  610  of  the  revised  cliarter  (Laws  of  1901,  chap. 
466,  as  amd.  by  Laws  of  1904,  cliap.  628),  by  which  it  is  authorized  "  to 
establish  and  enforce  rules  and  regulations  for  the  government  and 
protection  of  the  public  parks  and-of  all  property  in  charge  of  said 
board  or  under  its  control."  Upon  filing  sach  a  rule  or  regulation 
with  the  city  clerk,  it  becomes  "  a  general  ordinance  of  the  city  of 
New  York,"  a  violation  of  whicli  is  a  misdemeanor.  The  ordinance 
which  the  appellant  has  been  convicted  of  violating  was  duly  adopted 
and  filed  in  January,  1909,  and  reads  as  follows  : 

<<  Whereas,  any  vehicle  measuring  over  ten  feet  in  height  from 
the  tread  of  the  wheel  to  the  highest  part  of  the  vehicle  is  dam- 
aging to  the  trees  along  park  roads  and  parkways.  Therefore,  The 
Park  Board  does  hereby  establish  the  following  rule  and  regulation 
for  the  protection  of  the  trees  along  park  roads  and  parkways  of 
the  city,  which  shall  be  known  as  section  34  of  the  General  Park 
Ordinances,  Rules  and  Regulations,  Chapter  16  of  the  Code  of 
Ordinances  of  the  City  of  New  York,  to  take  eflEect  February  let, 
1909: 

^^No  vehicle  of  any  kind  or  description  measuring  over  ten  feet 
from  the  tread  of  the  wheel  to  the  highest  portion  of  the  vehicle, 
whether  propelled  by  muscular  or  motive  power,  shall  be  allowed 
to  run  along  any  driveway  of  any  park  or  parkway  under  the  juris- 
diction of  the  Department  of  Parks." 

TheoflEense  of  which  appellant  was  convicted  consisted  of  driving 
on  Riverside  drive  a  double-decked  motor  omnibus  of  the  Fifth 
Avenue  Coach  Company  which  exceeded  the  prescribed  height  by 
more  than  a  foot. 

The  Fifth  Avenue  Coach  Company  claims  the  right  to  operate 
its  stages  upon  Riverside  drive  under  section  23  of  the  Transportation 
Corporations  Law  (Laws  of  1890,  chap.  566,  added  by  Laws  of  1900, 
chap.  657)  which  authorized  an  existing  stage  line  (as  the  company 
was)  to  extend  its  existing  routes  at  pleasure  upon  receiving  approval 
of  the  State  Board  of  Railroad  Commissioners,  without  further  or 
other  authority,  proceeding  or  consent  required  under  any  act,  gen- 
eral, public,  private  or  local.  It  is  not  necessary  now  to  consider 
the  validity  of  an  extension  claimed  under  this  act,  because,  for  the 
purposes  of  this  appeal,  it  may  be  assumed  tlu^t  the  route  was  validly 
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and  lawfully  extended  so  as  to  include  Eiverside  drive.  But  if  it 
be  assumed  that  the  company  has  a  right  to  operate  its  stages  on 
Biverside  drive,  it  does  not  follow  that  they  may  so  operate  them  as 
to  violate  a  valid  city  ordinance;  and  the  ordinance  in  question 
here,  if  otherwise  valid,  cannot  be  impeached  merely  because  it 
interferes  with  the  use  of  the  particular  kind  of  stage  or  omnibus 
which  the  company  has  chosen  to  operate.  The  franchise  at  the 
utmost  is^  only  one  to  operate  stages,  and  not  one  to  operate  any 
particular  pattern  of  stage.  In  electing  to  extend  its  route  and 
accepting  the  franchise  or  consent  so  to  do,  the  company  must  be 
deemed  to  have  acquired  itfi  right  to  operate  subject  to  the  para- 
mount right  of  the  municipality  to  reasonably  regulate  traffic ;  and 
if  the  company  chose  to  select  a  route  which  included  a  public 
park,  it  thereby  subjected  itself  to  the  reasonable  regulations  of  the 
department  having  jurisdiction  over  the  parks. 

The  only  question  in  the  case,  therefore,  is  whether  or  not  the 
ordinance  is  a  reasonable  one  and  within  the  power  of  the  park 
department.  The  statutory  powers  conferred  upon  the  department 
of  parks  are  very  broad  and  comprehensive.  By  section  612  of  the 
revised  charter  (as  amd.  by  Laws  of  1908,  chap.  135)  it  is  provided : 
"  It  shall  be  the  duty  of  each  commissioner,  subject  to  such  general 
rules  and  regulations  and  in  conformity  therewith,  to  maintain  the 
beauty  and  utility  of  all  such  parks  *  *  *  as  are  situated 
within  his  jurisdiction,  and  to  institute  and  execute  all  measures  for 
tlie  improvement  thereof  for  ornamental  purposes  and  for  tlie  bene- 
ficial uses  of  the  people  of  the  city."  By  section  616  (as  amended 
by  said  act  of  1908)  it  is  further  provided  that  "  The  park  board 
sliall,  in  addition  to  the  powers,  rights  and  duties  expressly  con- 
terred  or  imposed  upon  it  by  this  act,  *  *  *  possess  and  exercise 
all  the  powers,  rights  and  duties  and  shall  be  subject  to  all  the  obliga- 
tions heretofore  vested  in,  conferred  upon  or  required  of  the  cor- 
poration known  as  the  mayor,  aldermen  and  commonalty  of  the  city 
ot  New  York,  or  the  department  of  parks  in  said  city,  or  the  com- 
missioners of  parks,  or  in  any  other  board,  body  or  officer  therein 
or  thereof,  *  *  *  so  far  as  such  powers,  rights,  duties  and 
obligations  concerned  or  affected  the  control,  care,  management, 
government,  extension,  maintenance  or  administrative  ^'urisdiction 
Arr.  Div.—YoL.  CXXXIII.        6 
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of  the  parks  *  *  *  situated  or  lying  within  the  city  of  New 
York  *  *  *.  Nothing  contained  in  this  section  shall  be  con- 
strued to  limit  the  administrative  control  of  the  several  commis- 
sioners over  the  parks  *  *  *  situated  or  lying  within  their 
respective  jurisdiction." 

Among  the  well-recognized  powers  of  a  park  commissioner  is  the 
regulation  of  traffic  within  the  parks,  and  in  this  State  it  has  been 
held  that  such  power  fncludes  the  right  to  wholly  exclude  from  the 
parks  vehicles  deemed  to  be  unsuited  or  undesirable,  as  bicycles  and 
tricycles  were  once  considered.     {Matter  of  Wright^  63  How.  Pr. 
345;   aflfd.,  29  Hun,  357.)      There  are  several  classes   of  public 
places  in  tlie  city  of  New  York  which  have  been  placed  under  the 
jurisdiction   of    the  department  of  parks.      There  are  the  parks 
proper;  certain   ordinary    city  streets    which  abut   upon   or  are 
adjacent  to  parks ;  and  parkways  which  partake  of  the  character- 
istics of  both  parks  and  highways.     As  to  the  parks  proper,  the 
authority  of  the  park  department  is  practically  absolute  so  long  as 
their  use  is  confined  to  park  purposes.     The  department  may  lay 
out  roads  and  pathways  at  pleasure,  some  for  the  exclusive  use  of 
pedestrians,  some  for  the  exclusive  use  of  horsemen,  and  some  for 
the  exclusive  use  of  vehicles  of  various  kinds,  and  may  exclude 
objectionable  vehicles  altogether.     As  to  streets  like  Fifth  avenue. 
Central  Park  "West,  Seventy-second  street  and  the  like,  the  park 
department  is  given  certain  limited  powers  of  care  and  maintenance 
the  establishment  of  curb  and  stoop  lines,  etc.,  but  although  such 
streets  may  be  in  some  acts  declared  to  be  parts  of  the  public  parks, 
this  undoubtedly  means  that  they  are  such  for  the  purposes  of  the 
powers  over  them  committed  to  the  park  department,  but  would 
not,  in  my  opinion,  authorize  the  department  to  withdraw  them 
from  public  use  as  city  streets.     The  parkways  lie  between  these 
two.     They  are  accurately  defined  in  the  Century  Dictionary  as 
*'  broad  thoroughfares,  planted  with  trees,  and  intended  for  recre- 
ation as  well  as  for  common  street  traffic."     Kiverside  drive  is  offi- 
cially and  legally  a  park,  although  it  corresponds  in  fact  more  nearly 
with  the  above-quoted  definition  of  a  parkway.     It  was  laid  out  by 
the  park  department  under  chapter  697  of  the  Laws  of  1867,  which 
gave  that  department  power  to  lay  out  "  streets,  avenues,  roads,  pub- 
lic squares  or  places"  between  Fifty-ninth  and  One  Hundred  and 
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Fifty-fifth  streets,  west  of  Eighth  avenue.  How  it  was  denominated 
on  the  map  filed  under  that  act  does  not  appear ;  but  by  section  2  of 
chapter  447  of  the  Laws  of  1876,  it  was  declared  to  be  one  of  the 
parks  and  public  places  of  the  city  of  New  York  and  placed  under 
the  control  of  the  park  department,  where  it  has  ever  since  remained. 
It  cannot,  I  think,  be  doubted  that  it  is  within  the  jurisdiction  and 
duty  of  the  park  department  to  reasonably  regulate  traffic  on  Hi ver- 
side  drive,  and  especially  to  protect  the  trees  along  the  drive. 
That  vehicles  of  an  excessive  height  will  probably  injure  the  lower 
branches  of  the  trees  that  overshadow  the  drive  and  thus  impair 
their  beauty  and  usefulness  is  self-evident.  The  question  is,  what 
height  shall  be  deemed  excessive,  or,  in  other  words,  what  limitation 
upon  the  height  of  vehicles  should  bo  considered  reasonable.  For 
it  is  apparent  that  there  is  a  dividing  line  somewhere  between 
reason  and  unreason.  The  law  has  placed  the  determination  of  that 
question  in  the  first  instance  in  the  discretion  of  the  park  commis- 
sioners, and  we  may  not  lightly  convict  them  of  having  used  tlieir 
discretion  unreasonably.  They  are  entitled  to  the  presumption 
that  they  have  acted  deliberately  and  reasonably.  The  case  furnishes 
no  data  upon  which  we  can  say  that  they  have  not  done  so.  There 
is,  therefore,  no  ground  upon  which  we  can  say  that  the  ordinance 
under  which  the  appellant  was  convicted  is  invaUd. 
The  order  appealed  from  is  affirmed. 

Inobaham,  MoLaughlin,  Lauohlin  and  Clabkb,  JJ.,  concurred. 

Order  affirmed. 

Jason  E.  Osteehoudt,  Bespondent,  v.  Charles  Stadb,  Defendant, 
Impleaded  with  Thomas  A.  Keith,  Appellant. 

First  Department,  June  18,  1909. 

Xxecntion  —  garnishee  —  $tate  employee  —  amendment  to  section  1891 
of  the  Code  of  Civil  Procedure  not  retroactive. 

The  amendment  to  section  1391  of  the  Code  of  Civil  Procedure  made  by  chapter 
148  of  the  Laws  of  1908  is  not  ■  retroactive  and  an  execution  against  a  judg- 
ment debtor's  wages  or  salary  cannot  be  issued  on  a  judgment  recovered 
before  that  date  unless  the  Judgment  was  for  necessaries  furnished  or  work 
performed  in  the  family  as  a  domestic. 
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In  the  absence  of  express  statutory  provision  the  wages  or  salary  of  a  public 
employee  although  due  cannot  be  reached  by  execution  or  in  proceedings 
supplementary  thereto  prior  to  the  payment  of  the  same  to  him. 

The  wages  or  salary  of  a  State  employee  cannot  be  reached  by  an  execution 
under  section  1891  of  the  Code  of  Civil  Procedure  as  amended. 

Appeal  by  the  defendant,  Tliomas  A.  Keith,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  tlie  clerk  of  the  county  of  New  York  on 
the  12th  day  of  March,  1909,  denying  the  said  defendant's  motion 
to  vacate  an  order  directing  the  issuance  of  execution. 

Lowen  Edward  Oinuy  for  the  appellant. 

John  F.  Strieker y  for  the  respondent. 

Scott,  J. : 

The  appellant  is  a  State  officor,  to  wit.  Assistant  Factory  Inspector 
of  the  State  of  New  York.  On  April  27,  1907,  the  plaintiff  recov- 
ered a  judgment  against  him  in  an  action  upon  a  promissory  note. 
On  February  4,  1908,  an  ex  parte  order  was  made  by  a  justice  of 
the  Supreme  Court  directing  that  an  execution  issue  to  the  sheriff 
of  Albany  county,  pursuant  to  section  1391  of  the  Code  of  Civil 
Procedure,  against  the  wages,  earnings  and  salary  of  the  appellant 
due  and  owing  to  him,  or  which  shall  thereafter  become  due  and 
owing  to  him  tlirough  the  State  Comptroller  at  Albany. 

The  present  appeal  is  from  an  order  denying  appellant's  motion 
to  vacate  the  above  order  and  the  execution  entered  under  it.  The 
judgment  sought  to  be  collected  was  recovered  prior  to  tlie  passage 
of  chapter  148  of  the  Laws  of  1908,  when  the  statute  (as  amd.  by 
Laws  of  1905,  chap.  175)  permitted  an  execution  against  wages  or 
salary  to  issue  only  when  tlie  judgment  was  for  necessaries  furnished 
or  work  performed  in  a  family  as  a  domestic.  By  the  amendment 
of  1908  the  section  is  made  applicable  to  any  judgment,  provided 
the  wages  or  salary  of  the  judgment  debtor  amount  to  twelve  dollai's 
or  more  per  week.  We  have  ah-eady  decided  that  the  amendment 
is  not  retroactive,  and  does  not  permit  the  issuance  of  an  execution 
against  wages  or  salary  upon  a  judgment  recovered  before  the 
adoption  of  the  amendment  unless  the  judgment  was  of  the  char- 
acter described  in  the  act  before  it  was  amended.  {KeUy  v. 
MtUcahy,  131  App.  Div.  639.) 

There  is  another  reason  why  the  execution  may  not  stand.    Prior 
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to  1905  the  section  (as  amd.  by  Laws  of  1903,  chap.  461)  permitted 
tlie  collection  upon  such  an  execution  from  the  "  person  or  corpo- 
ration "  employing  the  judgment  debtor,  and  to  whom  the  execution 
was  presented.  It  was  held  that  this  did  not  permit  tlie  collection 
of  salary  payable  to  an  officer  or  employee  of  a  municipal  corpo- 
ration. {Rosenatoch  v.  City  of  New  York^  101  App.  Div.  9 ;  Ernes 
V.  Fowler^  43  Misc.  Rep.  603.)  These  decisions  rested  upon  the 
broad  proposition  that  is  settled  beyond  dispute  that,  in  the  absence 
of  express  legislative  authority,  the  wages  or  salary  of  a  public 
employee  or  officer,  although  due,  cannot  be  reached  before  it  comes 
into  his  possession,  either  by  execution  or  by  supplementary  pro- 
ceedings on  behalf  of  the  judgment  creditor.  {Bliss  v.  Lawrenoe^ 
58  N.  Y.  442.)  Hence  it  was  considered  that,  although  a  municipal 
corporation  is  in  a  sense  and  for  many  purposes  a  corporation,  it 
was  not  to  be  presumed  that  the  Legislature  intended  to  include 
a  municipal  corporation  within  the  scope  of  the  statute.  By  chap- 
ter 175  of  the  Laws  of  1905,  the  section  was  amended,  and  it  now 
provides  for  collecting  a  judgment  out  of  the  salary  or  wages  of  the 
judgment  debtor  due  or  to  become  due  to  him  from  any  person 
or  corporation,  mimicipal  or  otherwise.  Still,  the  statute  does 
not  meet  the  case  here  presented.  The  judgment  debtor  is  a  State 
officer,  and  the  reasons  against  collecting  a  judgment  out  of  the 
salary  of  a  public  officer  apply  with  full  force  to  him.  Doubtless 
the  Legislature  can,  by  appropriate  provision,  extend  this  act  to 
such  an  officer,  but  in  our  opinion  it  has  not  done  so.  The  State  is 
neither  a  person  nor  a  corporation,  as  that  term  is  ordinarily  used, 
and  is  certainly  not  a  municipal  corporation.  The  same  reasoning 
which  led  to  the  conclusion  that  the  section  before  1905  did  not 
apply  to  the  salary  of  a  nmnicipal  officer  would  lead  to  the  conclu- 
sion that  it  did  not  apply  to  the  salary  of  a  State  officer,  and  the 
amendment  of  1905  did  not  bring  the  salary  of  a  State  officer 
within  the  purview  of  the  section. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  granted. 

Ingbaham,  MoLaughlin,  Laughlin  and  Clarke,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbui'sements,  and 
motion  granted. 
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William  O.  Gennekt,  Individually,  and  William  O.  Gennbet  and 
Others,  as  Trustees  for  Emily  G.  Macks  and  Helen  L.  Gennekt, 
Appellants,  v.  Bihteeick  Pubushino  Company,  Ltd.,  and  Caeey 
Pkintino  Company,  Respondents. 

First  Department,  June  18,  1909. 

Conrt— power  to  amend  judgrment  —  finding  omitted  by  inadvertence  — 

costs. 

A  finding  of  fact  made  by  a  judge  after  trial,  although  not  incorporated  in  his 
formal  decision,  stands  as  one  of  the  findings  in  the  case. 

The  incorporation  of  such  a  finding  into  the  formal  decision  upon  a  motion  to 
amend  and  resettle  the  decision  and  judgment  is  no  ground  for  appeal. 

While  a  court  after  judgment  may  not  alter  its  decision  upon  the  merits  so  as  to 
affect  the  substantial  rights  of  a  party,  yet  it  may  allow  an  amendment  correct- 
ing a  mistake  or  supplying  an  omission  due  to  an  oversight  of  the  trial  judge. 

Where  upon  the  trial  of  an  equity  action  the  judge  found  that  the  damages  sus- 
tained by  the  plaintiff  amounted  to  a  certain  sum,  and  also  that  plaintiff  had 
waived  such  damages  and  the  latter  finding  was  inadvertently  omitted  from 
the  decision  which  awarded  plaintiff  damages  in  the  sum  fixed,  the  court  has 
power  on  a  motion  to  amend  the  judgment  to  strike  out  the  conclusion  of  law 
that  plaintiff  was  entitled  to  the  damages  found,  for  such  finding  was  incon- 
sistent with  and  resulted  from  overlooking  the  finding  of  fact  as  to  plaintiff's 
waiver. 

In  an  equitable  action  the  costs  are  in  the  discretion  of  the  trial  court,  and  when 
that  court  has  once  exercised  its  discretion  by  awarding  them,  it  cannot  after- 
wards amend  its  decision  and  judgment  so  as  to  withhold  them. 

McLAaoHLiK  and  Clarke,  JJ.,  dissented. 

Appeal  by  the  plaintiflFs,  William  O.  Gennert,  individually,  and 
others,  from  a  portion  of  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  6tli  day  of  April,  1909. 

Charles  Blandyy  for  tlie  appellants. 
James  B.  Sheehan^  for  the  respondents. 

Scott,  J. : 

Appeal  by  plaintiffs  from  an  order  amending  the  decision  and 
judgment. 

The  action  is  in  equity  to  restain  the  operation  of  certain  printing 
presses  and  for  incidental  damages.     The  justice  before  whom  the 
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action  was  tried  rendered  his  decision  in  favor  of  plaintiffs  against  the 
defendant  Carey  Printing  Company,  and  on  June  30,  1908,  signed 
a  decision  containing  findings  of  fact  and  conchisions  of  law.  One 
of  his  findings  of  fact  was  that  the  actual  damages  sustained  to 
plaintiffs'  freehold  was  the  sum  of  $1,491.85.  He  accordingly 
found  as  a  conclusion  of  law  that  plaintiffs  were  entitled  to  a  money 
judgment  against  the  Carey  Printing  Company  (in  addition  to 
injunctive  relief)  for  the  actual  damages  of  $1,491.85  and  costs. 
A  judgment  was  entered  accordingly.  At  the  same  time  the  justice 
found  at  the  request  of  the  defendant  printing  company  "  That  on  the 
resumption  of  the  trial  of  tliis  action  (whicli  had  been  suspended  for 
certain  experiments)  the  plaintiffs  waived  any  right  to  any  damages." 
This  finding  was  not  incorporated  into  the  formal  decision,  but, 
notwithstanding  that  fact,  stands  as  one  of  the  findings  of  fact  in 
the  case  as  if  it  had  been  incorporated  in  the  decision.  {Bremer  v. 
Manhattan  li,  Co,,  191  N.  T.  333.)  Taking  the  two  findings 
of  fact  together  the  decision  of  the  court  was  tliat  while  the  plain- 
tiffs had  suffered  damages  to  the  extent  of  $1,491.85  they  had  waived 
any  right  to  that  or  any  damage.  It  is  apparent  that,  upon  these 
findings,  the  conclusion  of  law  that  the  plaintiffs  were  entitled  to  a 
judgment  for  the  damages  found  was  inconsistent,  and  that  the 
judgment  for  such  damages  was  also  inconsistent,  and  the  only 
possible  conclusion  is  that  the  direction  for  such  judgment  was,  as 
the  justice  says  in  a  memorandum,  inadvertent,  and  one  which 
resulted  from  overlooking  the  waiver  and  the  specific  finding  relat- 
ing thereto.  On  this  state  of  the  record  this  court,  if  the  judgment 
had  been  appealed  from,  would  have  been  constrained  to  modify 
the  judgment  by  striking  oiit  the  provision  for  a  recovery  of  the 
damages.  Instead  of  appealing  the  defendant  printing  company 
moved  before  the  trial  justice  to  amend  and  resettle  the  decision  and 
judgment.  This  motion  was  granted  and  the  following  amendments 
were  made  :  (1)  The  finding  that  the  plaintiffs  had  waived  any  dam- 
ages was  inserted  in  the  formal  decision  ;  (2)  the  dismissal  as  to  the 
defendant  Butterick  Company  was  made  "  on  the  merits  "  whereas 
originally  it  had  been  a  mere  dismissal  without  costs ;  (3)  the  con- 
clusion of  law  that  the  plaintiffs  were  entitled  to  a  money  judgment  for 
their  damages,  and  so  m  uch  of  the  judgment  as  provided  for  a  recovery 
of  said  damages  was  stricken  out ;  (4)  the  award  of  costs  to  plaintiffs 
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was  stricken  out.  The  incorporation  into  the  formal  decision  of  the 
finding  as  to  the  waiver  of  damages,  while  unnecessary,  did  no  harm 
and  gives  no  ground  for  appeal.  (Bremer  v.  ManhaMan  li.  Co. 
supra.)  The  dismissal  of  the  complaint  as  against  the  Butterick 
Company  "  on  the  merits  "  does  not  appear  to  be  serionsly  objected 
to.  The  real  controversy  in  the  case  arises  over  so  much  of  the 
amendment  of  the  decision  and  decree  as  deprives  plaintiff  of  their 
judgment  for  damages.  The  rule  is  very  well  settled  that  while  the 
court,  after  judgment,  may  not  alter  its  decision  upon  the  merits, 
so  as  to  affect  the  substantial  rights  of  a  party,  yet  it  has  a  gen- 
eral and  incidental  power  to  gi*ant  an  amendment  which  is  in  the 
line  of  correcting  a  mistake,  or  of  supplying  any  omission  obvi- 
ously due  to  an  oversight  by  the  trial  judge.  {Bohlen  v.  M. 
E.  R.  Co,^  121  N.  Y.  546.)  A  case  somewhat  similar  to  the 
present  case  is  Morrison  v.  M.  E.  R.  Co.  (60  App.  Div.  180)  in 
which  the  trial  justice  had  inadvertently  awarded  fee  and  rental 
damages  for  "the  premises  described  in  the  complaint."  The 
premises  as  thus  described  included  a  lot  off  the  line  of  the  street 
through  wliich  the  railway  ran,  and  as  to  this  lot  the  plaintiff's 
counsel  upon  the  trial  had  disclaimed  any  right  to  recover  damages. 
The  trial  justice  had  intended  to  award  damages  only  as  to  the  lots 
upon  the  street  affected  by  the  railway,  although  his  decision,  liter- 
ally read,  included  the  premises  off  that  street.  Upon  his  attention 
being  called  to  tliis  obvious  oversight  he  corrected  it  by  amending 
the  decision  and  judgment  by  inserting  the  words  "  known  as  Nos. 
719  and  721  Sixth  Avenue,"  in  place  of  the  words  "described  in 
the  complaint,"  whenever  they  occurred.  The  order  making  this 
amendment  was  affirmed.  In  Siarbuck  v.  Starhuch  (62  App.  Div. 
437)  an  order  was  affirmed  amending  a  decision  by  striking  out 
findings  which  had  been  inadvertently  inserted  which  were  based 
upon  evidence  which  had  been  rejected.  The  conclusions  of  law 
and  the  judgment  must  find  their  basis  in  the  facts,  and  when  the 
facts  as  found  absolutely  preclude  the  recovery  of  a  money  judg- 
ment, an  inadvertent  direction  for  such  a  judgment  may  properly 
be  eliminated  by  amendment.  This  is  not  a  case  wherein  the  justice 
has  reconsidered  either  his  findings  of  fact  or  his  conclusion  as  to 
the  law  applicable  thereto.  If  it  were,  the  record  could  not  be 
amended  by  him  after  judgment.     It  is  simply  a  case  of  obvious 
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and  inadvertent  oversight.  The  amendment  affects  no  substantial 
right  of  plaintiffs  because  after  a  waiver  of  damages  they  had  no  right 
to  a  judgment  therefor.  On  the  record  before  us  we  must  accept 
as  true  tlie  finding  relative  to  the  waiver.  In  the  respects  indi- 
cated, therefore,  we  think  that  the  order  was  justified  and  should  be 
affirmed.  The  order  was  erroneous,  however,  in  so  far  as  it  struck 
out  the  award  of  costs  to  the  plaintiffs  as  against  the  Carej  Printing 
Company.  In  an  equitable  action  the  costs  are  within  the  discre- 
tion of  the  trial  court,  and  when  that  court  has  once  exercised  its 
discretion  bj  awarding  costs  it  cannot  afterwards  amend  its  decision 
and  judgment  by  withholding  them.  {Kiernan  v.  AgrioriUur<d 
Ins.  Co.^  3  App.  Div.  26.) 

The  order  appealed  from  must,  therefore,  be  reversed  in  so  far  as 
it  amends  the  decision  and  judgment  by  striking  out  the  award  of 
costs  to  plaintiffs,  and  otherwise  affirmed,  without  costs  in  this  court 
to  either  party. 

Inoraham  and  Laughlin,  JJ.,  concurred ;  McLaughlin  and 
Clarke,  JJ.,  dissented. 

Order  reversed  to  the  extent  stated  in  opinion,  otherwise  affirmed, 
without  costs.     Settle  order  on  notice. 


In  the  Matter  of  the  Application  of  William  Walton  Rutherfurd, 
as  Administrator,  etc.,  of  Isabella  Rutherfurd,  Deceased, 
Bespondent,  for  the  Compulsory  Payment  of  Interest  upon  a 
Legacy  under  the  Will  of  Anne  Morris  Stout,  Deceased,  by 
J.  Herbert  Carpenter,  as  Executor  of  Said  Will,  Appellant. 

First  Itepartment,  June  18,  1909. 

Will  —  legacy  —  when  not  paid  within  one  year  —  interest. 

Where  a  will  directed  payment  in  full  of  each  of  four  legacies  prior  to  the  pay- 
ment of  any  subsequent  legacy,  and  the  estate  was  insufficient  to  pay  the  last 
legacy  in  full,  but  four  years  after  the  death  of  the  testatrix  an  expectant 
estate  in  one-third  of  her  husband's  estate,  of  which  she  had  been  trustee,  came 
into  possession  of  her  executor,  who  thereupon  paid  the  balance  of  the  last 
legacy,  the  legatee  is  not  entitled  to  interest  thereon  under  the  general  rule 
that  when  a  legacy  is  given  without  the  assignment  of  any  time  for  payment, 
it  is  payable  one  year  after  the  issue  of  letters,  and  if  not  then  paid,  beai-s 
interest  from  that  date* 
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Appeal  by  J.  Herbert  Carpenter,  executor,  etc.,  from  an  order  of 
the  Surrogate's  Court  of  the  county  of  New  York,  entered  in  said 
Surrogate's  Court  on  the  13th  day  of  March,  1909. 

John  S.  Davenporty  for  the  appellant. 
Charles  L.  Craig y  for  the  respondent. 

SooFT,  J. : 

This  is  an  appeal  by  the  executor  of  the  will  of  Anne  Morris 
Stout,  deceased,  from  an  order  of  the  surrogate  directing  payment 
to  the  administrator  of  Isabella  Butherfnrd  of  interest  upon  a 
legacy. 

Anne  Morris  Stout  died  on  July  2,  1900,  leaving  a  last  will  and 
testament  and  a  codicil  thereto.  By  her  will  she  gave  legacies  as 
follows :  To  Caroline  B.  Sutliff  $12,000 ;  to  J.  Herbert  Carpenter 
$10,000 ;  to  said  Caroline  B.  Sutliff  the  further  sum  of  $5,000,  and 
to  Isabella  Rutherf  urd  $25,000.  She  directed  that  each  legacy  was 
to  be  paid  in  full  before  paying  any  subsequently-named  legatee,  so 
that  said  legacies  were  not  to  abate  as  between  themselves.  The  pro- 
visions of  the  codicil  are  not  material  to  the  question  involved  in  this 
appeal.  The  amount  of  the  estate  of  the  testatrix  in  possession  at  the 
time  of  her  death  amounted  to  only  enough  to  pay  the  legacies  to  Sut- 
liff and  Carpenter,  and  $9,635.17  on  account  of  the  legacy  to  Isabella 
Rutherfurd,  leaving  $15,365.83  of  that  legacy  unpaid.  Mrs.  Stout 
also  had  at  the  time  of  her  death  an  expectant  estate  in  one-third  of 
the  estate  left  by  her  husband  and  amounting  to  a  considerable  sura, 
her  right  to  receive  which  would  not  accrue  until  the  death  of  her 
daughter,  and  then  only  if  said  daughter  should  die  childless.  Mrs. 
Stout  was  the  trustee  of  her  husband's  estate  and  must,  therefore, 
be  presumed  to  have  been  cognizant  of  its  extent  and  of  her  expect- 
ant interest  therein  and  of  the  contingency  upon  which  it  rested. 
The  daughter  died  in  April,  1904,  and  in  July  of  that  year  her 
executor  paid  to  respondent,  the  administrator  of  Isabella  Rutlier- 
furd,  deceased,  the  balance  of  the  principal  of  the  legacy  given  to 
his  intestate.  The  order  appealed  from  directs  payment  of  interest 
upon  this  balance  from  the  date  of  its  payment  under  the  general 
rule  that  when  a  legacy  is  given  without  the  assignment  of  anytime 
for  payment,  it  is  payable  One  year  after  the  issue  of  letters  and  if 
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not  then  paid  bears  interest  from  that  time.  The  present  case,  liow- 
ever,  furnishes  an  exception  to  the  role.  (  Wheder  v.  RutJiven^  74 
K.  Y.  428.)  The  essential  facts  in  the  case  cited  are  so  nearly  identical 
with  the  case  at  bar  that  it  furnishes  an  exact  authority  upon  the 
subject,  and  the  reasoning  by  which  the  conclusion  of  tlie  court  is 
reached  is  applicable  here.  The  testatrix  gave  twenty-one  legacies, 
of  which  fifteen  were  given  a  preference  in  payment  over  the  others. 
Her  estate  consisted  of  a  residuary  interest  in  certain  property  in 
which  her  mother  had  a  life  estate.  The  mother  survived  her 
daughter,  and  the  question  was  whether  the  legatees,  to  whom  a 
preference  in  payment  was  given,  were  entitled  to  interest  on  their 
legacies  before  tlie  deferred  legacies  were  paid.  The  court  held 
that  the  circumstances  of  the  case  fairly  led  to  the  inference  that 
the  testatrix  designed  and  intended  that  the  legacies  should  be  paid 
when,  by  the  death  of  her  mother,  her  estate  should  vest  in  posses- 
sion and  that  she  did  not  intend  that  the  legacies  should  draw 
interest  during  the  pendency  of  the  life  estate  while  her  estate  was 
earning  no  income.  Upon  this  subject  the  court  said :  "  The  will 
does  not  in  terms  refer  to  the  time  when  the  legacies  are  payable, 
or  direct  that  they  shall  be  paid  with  interest.  It  must  be 
assumed  that  the  testatrix  understood  the  condition  of  her  property, 
and  that  until  the  death  of  her  mother,  she  or  her  representatives 
could  liave  no  beneficial  enjoyment  of  her  estate,  and  that  mean- 
while the  life  tenant  was  entitled  to  the  possession  and  the  whole 
income.  When  the  life  estate  would  terminate  was  uncertain.  It 
might  terminate  within  a  year  after  the  death  of  the  testatrix,  or 
continue,  as  in  fact  it  did,  for  several  years  after  that  period.  There 
was  no  fund  out  of  wliich  the  legacies  could  be  paid  during  the 
lifetime  of  the  mother.  The  very  nature  and  character  of  the 
estate  of  tlie  testatrix  prevented  earlier  payment.  No  want  of 
diligence  on  the  part  of  the  executor  in  getting  in  the  assets,  or  any 
resistance  on  the  part  of  debtors  could  have  any  influence  in  delay- 
ing payment  so  long  as  the  life  estate  was  outstanding.  The  mother 
surviving  the  daughter,  there  was  no  basis  for  the  presumption  on 
which  the  rule  that  a  legacy  is  payable  within  a  year  after  the  tes- 
tator's death  is  founded.  It  was  impossible  that  the  executor  could 
get  in  the  assets  witliin  a  year,  unless  tlie  mother  should  happen  to 
die  within  that  time,  and  t|^ere  was  no  ground  for  the  presump- 
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tion  of  her  death  at  any  particular  period."  This  reasoning  applies 
precisely  to  the  present  case.  In  Matter  of  Erving  (103  App. 
Div.  500),  in  which  interest  on  legacies  was  allowed,  a  different 
state  of  affairs  existed.  The  estate  out  of  which  the  legacies  were 
to  be  paid  belonged  to  and  was  vested  in  the  testatrix  when  she 
died,  and  the  delay  in  payment  resulted  from  the  difficnlties  the 
executor  found  in  making  collections. 

It  follows  that  the  order  appealed  from  must  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  application  denied. 

Inoraham,  McLaughlin,  Laughlin  and  Clarke,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
application  denied. 


Henrt    R.  Wilson,    Eespondent,  v.   Wtckoff,   Church   & 
Partridge,  Appellant. 

First  Department,  June  18,  1909. 

Bailment  —  motor  vehicle  —  liability  of  keeper  of  garage  for  loss  of 

motor  car. 

Evidence  in  an  action  against  the  owner  of  a  garage  to  recover  damages  for  tlie 
loss  of  an  automobile  talcen  therefrom  without  written  authority  of  the  owner 
examined  and  Tield  to  justify  a  verdict  of  the  jury  finding  defendant  guilty 
of  lack  of  due  care  in  failing  to  adopt  proper  methods  to  prevent  chauffeurs 

'    taking  out  motor  cars  without  due  authority. 

Houghton  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Wyckoff,  Clmrcli  &  Partridge,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on  the  27th 
day  of  November,  1908,  upon  the  verdict  of  a  jury,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  7th  day  of  December, 
1908,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Frederick  S.  Randall^  for  the  appellant. 

J.  Frederick  Eagle^  for  the  respondent. 
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Scott,  J. : 

The  question  of  defendant's  negligence  was  essentially  one  for 
the  jury  and  was  fairly  submitted  by  the  court.  All  the  evidence 
upon  the  subject  was  that  which  was  furnished  by  defendant's 
employees,  and  may,  therefore,  be  assumed  to  be  as  favorable  to 
defendant  as  the  truth  would  permit.  It  may  be  that  the  evidence 
did  not  convict  the  defendant's  doormen  of  negligence,  but  it  does 
not  follow  that  defendant  showed  proper  diligence  in  devising  and 
putting  into  effect  methods  which  would  more  effectually  prevent 
chauffeurs  taking  out  motor  cars  improperly.  Indeed,  the  whole 
defense  is  that  defendant  adopted  a  method  which  ought  not  to  be 
expected  to  be  effective  at  what  are  called  rush  hours.  It  is  diffi- 
cult to  believe  that  some  more  effective  means  might  not  have  been 
adopted,  and  the  jury  were  justified  in  finding  that  the  failure  to 
adopt,  or  at  least  try  some  other  method,  constituted  a  lack  of  due 
care  on  defendant's  part.  It  is  no  answer  to  say  that  the  chauffeur 
was  plaintiff's  servant,  for  defendant's  contract  explicitly  was  to 
protect  plaintiff  against  his  own  servant's  acts.  So  far  as  regards 
the  measure  of  damages  I  concur  with  Mr.  Justice  Houghton.  In 
my  opinion  the  judgment  should  be  afiirraed,  with  costs. 

Ingraham  and  McLaughlin,  JJ.,  concurred;  Laughlin  and 
Houghton,  JJ.,  dissented. 

Houghton,  J.  (dissenting) ; 

The  defendant  is  a  corporation  and  maintains  a  garage  in  the  city 
of  New  York  for  the  care  and  storage  of  automobiles  for  hire.  The 
plaintiff  placed  his  automobile  in  defendant's  care  under  a  written 
contract,  one  of  the  stipulations  of  which  was  that  tlie  machine 
should  noc  be  taken  from  the  garage  at  night  without  the  plaintiff's 
written  order. 

In  order  to  regulate  the  taking  out  of  the  machines  by  the  vari- 
ous chauffeurs  and  to  insure  against  a  machine  being  taken  out  by 
the  wrong  driver,  the  defendant  ei^tablished  a  sjnstem  of  checking, 
and  on  the  machine  leaving  the  garage  its  number,  make,  name  of 
owner  and  of  chauffeur,  together  with  the  time  of  departure,  were 
all  recorded.  In  addition  to  this  a  watchman  was  stationed  at  the 
door,  whose  business  it  was  to  see,  not  only  that  the  sidewalk  and 
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street  were  clear,  but  that  the  proper  chauffeur  was  driving  the 
machine  of  liis  employer  and  had  the  requisite  order. 

Ifecessarily,  the  chauffeurs  had  access  to  tlie  garage  and  to  their 
various  machines  for  the  purpose  of  oiling,  testing  the  engine  and  the 
like.  Just  prior  to  the  opening  of  the  theaters  is  what  is  termed  the 
rush  hour,  when  most  of  the  machines  in  defendant's  charge  are  cus- 
tomarily taken  out.  They  ordinarily  come  in  from  the  afternoon's 
drive  around  six  o'clock,  and  stand  around  ready  for  use,  not  being 
installed  in  their  regular  place  until  after  they  are  washed  and  polished 
some  time  during  the  night.  The  chauffeur  in  the  employ  of  the 
plaintiff  had  requested  the  defendant  to  permit  him  to  take  out  his 
employer's  machine  at  night  without  a  written  order,  and  the  defend- 
ant had  refused  to  permit  him  to  do  so.  On  the  afternoon  of  the 
fourth  of  May,  at  about  five  o'clock,  the  plaintiff's  chauffeur  brought 
his  machine  to  the  garage.  During  the  height  of  the  rush  hour,  a 
few  minutes  before  eight  o'clock,  the  watchman  at  the  door  observed 
the  plaintiff's  machine,  in  which  the  plaintiff's  chauffeur  was  seated, 
come  up  quickly  behind  an  outgoing  machine.  He  held  up  his 
hand  and  shouted  to  him  to  stop  and  produce  his  order  to  take  out 
the  machine.  Instead  of  obeying,  the  chauffeur  put  on  speed, 
dashed  through  the  doorway,  turned  the  corner  of  the  street  and 
was  out  of  sight  almost  immediately.  The  next  morning  the  auto- 
mobile was  found  on  Long  Island,  considerably  injured  and  bearing 
evidences  of  a  head-on  collision.  Thereupon  the  owner,  this  plain- 
tiff, brought  action  against  tlie  defendant  for  damages  on  the  ground 
that  the  defendant  did  not  exercise  ordinary  care  in  preventing  the 
machine  in  leaving  its  garage  without  plaintiff's  written  order. 
The  jury  rendered  a  verdict  in  plaintiff's  favor,  from  which  the 
defendant  appeals. 

There  was  no  proof  whether  or  not  the  carelessness  of  the 
chauffeur  or  of  some  other  person  produced  the  injury  to  the  auto- 
mobile, and  it  was  not  incumbent  upon  tlie  plaintiff  to  make  such 
proof.  The  defendant  was  a  bailee  for  hire  by  contract,  and  as 
such  it  was  under  legal  obligation  to  exercise  with  respect  to  plain- 
tiff'ls  property  such  ordinary  care  as  a  man  of  ordinary  prudence  and 
discretion  ought  to  exercise,  and  would  be  expected  to  exercise, 
under  all  the  circumstances,  if  tlie  property  were  his  own.  Wliile 
the  term  ^  negligence  "  is  used  in  the  law  of  bailment,  it  is  so  used  only 
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in  the  sense  of  the  lack  of  care.  The  failure  to  give  ordinary  care 
constitutes  ordinary  negligence  as  the  term  is  used  in  tlie  law  of 
bailment  for  hire.  Where  a  bailor  sues  his  bailee  for  loss  of  his 
goods  or  damage  to  them,  the  burden  of  showing  lack  of  care 
respecting  the  property,  or  negligence  in  caring  for  it,  is  upon  him, 
and  such  burden  is  not  shifted  to  the  bailee,  but  always  remains 
with  the  bailor.     {Claflin  v.  Meyer,  75  N.  Y.  260.) 

When  the  bailor  has  proved,  however,  that  the  bailee  has  broken 
bis  contract  by  wrongful  connivance  or  culpable  exposure,  or  remiss- 
ness of  duty,  or  lack  of  ordinary  care  respecting  the  goods  in  his 
chai^,  or  is  guilty  of  negligence  in  permitting  them  to  go  out  of 
his  custody,  the  bailee  is  not  excused  because  some  other  agency 
brought  about  the  ultimate  injury  to  the  property,  even  if  the 
injury  is  caused  by  some  irresistible  force.  (Schouler  Baihn.  [3d 
ed.]  §101.)  If  the  bailee  for  hire  fails  to  use  ordinary  care  and  is 
guilty  of  negligence  respecting  the  property  left  in  his  custody,  he 
is  not  excused  from  liability  by  showing  that  the  final  destruction 
or  damage  to  the  property  was  brought  about  by  robbery  {Clafiin  v. 
Meye7\  supra),  or  flood  {Powers  v.  Mitchell,  3  Hill,  545  ;  Merchants 
dk  Miners'  Trans.  Co.  v.  Story,  50  Md.  4 ;  Smith  v.  Meegan,  22  Mo. 
150),  or  fire  {Stewart  v.  Stone,  127  N.  Y.  500 ;  Stevefis  v.  B.  dk  M,  R. 
R.  Co,^  1  Gray,  277),  or  collapse  of  the  building  {Kaiser  v.  Latimer, 
40  App.  Div.  149).  The  breach  of  the  contract  in  failing  to  exer- 
cise ordinary  care  and  acting  negligently  is  deemed  the  primary 
cause  of  any  subsequent  disaster  to  the  property,  except  of  course 
inherent  decay  or  death  from  natural  causes,  as  in  the  case  of  ani- 
mals. Agisters  of  cattle  are  bailees  for  hire  and  are  responsible 
only  for  ordinary  negligence.  "  It  will,  however,  be  such  negli- 
gence for  an  agister  or  his  servants  to  leave  open  the  gates  of  his 
field ;  and  if  in  consequence  of  such  neglect  the  cattle  stray  away 
and  are  stolen,  he  will  he  responsible  for  the  loss."  (Story  fiailm. 
[7th  ed.]  §  443.) 

Upon  a  like  principle,  therefore,  if  the  defendant  was  negligent  in 
permitting  the  plaintifiPs  chauffeur  to  take  from  its  garage  the  plain- 
tiff's automobile  in  the  night  time,  without  a  written  order,  that  lack 
of  care  and  breach  of  contract  in  that  respect  was  the  primary  cause 
of  any  injury  to  the  machine,  however  subsequently  brought  about. 
If  the  machine  had  not  been  out  of  the  garage  it  could  neither  have 
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run  into  anything  nor  would  anything  have  run  into  it.  It  was  not 
incumbent,  therefore,  upon  the  plaintiff  to  prove  that  the  ultimate 
injury  to  the  machine  was  not  caused  by  the  negligence  of  his  chauf- 
feur or  of  some  other  person.  Proof  of  want  of  ordinary  care  on 
the  part  of  the  defendant  in  permitting  the  machine  to  betaken  out 
of  the  garage  without  a  written  order,  contrary  to  the  express  contract 
of  bailment,  was  sufficient  to  eBtB,hliBhhpH9na/aoie  cause  of  action. 
But  applying  these  rules,  I  am  of  opinion  that  the  veixlict  of  the 
jury  that  the  defendant  was  guilty  of  lack  of  ordinary  care  was 
against  the  weight  of  evidence.  The  defendant  had  the  right  to 
assume  that  plaintiff's  own  servant  and  chauffeur  was  ordinarily 
honest  and  would  obey  the  rules  of  the  establishment.  In  the 
contract  of  bailment  the  plaintiff  vouched  for  the  honesty  of  any 
chauffeur  that  he  might  employ.  He  had  previously  asked  to 
be  allowed  to  take  out  the  machine  in  the  night  time  without  a 
written  order  from  his  employer  and  had  been  refused  and  had 
acquiesced  in  the  refusal.  It  was  a  part  of  his  duties  to  try  out  the 
engine  while  it  was  in  the  garage,  and  he  had  a  right  to  seat  him- 
self in  the  driver's  seat  while  the  engine  was  in  motion.  Having 
started  the  engine  and  seated  himself  in  the  driver's  seat,  he 
watched  his  opportunity,  and  when  another  machine  was  passing 
out  of  the  door,  threw  on  the  clutch,  thus  starting  the  machine,  and 
swung  in  close  behind  the  outgoing  automobile  and  passed  the 
watchman  at  the  door,  disregarding  jiis  commands  to  stop.  The 
watchman  was  not  called  upon  to  jump  in  front  of  the  machine  and 
be  run  down,  nor  was  it  a  part  of  prudence  to  arm  himself  with  a 
club  to  stun  the  chauffeur  or  with  a  pistol  to  kill  him.  If  the 
watchman  had  let  himself  be  run  over,  it  would  not  have  stopped 
the  machine.  Nor  would  the  disabling  of  the  chauffeur  have  had 
that  effect.  On  rthe  contrary,  it  would  have  turned  the  automobile 
loose  in  the  street,  without  a  driver,  to  the  disaster  of  itself  and 
everything  in  its  path.  Nor  would  a  bar  or  chain  or  half-open  door 
have  helped  the  matter.  The  bar  or  chain  must  necessarily  have 
been  down  to  let  out  the  automobile  which  was  lawfully  passing, 
and  the  door  must  have  been  open  for  the  same  purpose.  The 
plaintiff's  machine  was  following  so  closely  behind  the  other  auto- 
mobile that  the  door  could  not  have  been  closed  or  the  bar  or  chain 
put  up  to  prevent  its  passing  out.    Such  an  occurrence  had  not 
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happened  before  in  all  defendant's  experience,  and  it  is  impossible 
to  conceive  what  farther  reasonable  thing  it  could  have  done  to  pre- 
vent the  machine  from  being  taken  out.  In  making  its  regulations 
the  defendant  properly  assumed  that  plaintifTs  chaufiEeur  was  reason- 
ably honest  and  faithful.  The  defendant  did  not  insure  that  the 
plaintiff's  own  servant  would  not  by  trick  or  theft  take  the  plaintiff's 
machine  from  the  garage  in  the  night  time  without  a  written  order. 
All  that  it  was  bound  under  its  contract  to  do  was  to  use  reasonable 
care  to  prevent  it  In  order  to  fasten  liability  upon  the  defendant, 
lack  of  such  reasonable  care  must  be  proven.  If  ordinary  care  was 
wanting,  it  ought  to  be  easy  to  suggest  what  further  could  have 
been  done.  1  have  heard  no  such  suggestion,  nor  do  I  perceive  how 
a  reasonable  one  could  be  made.  I,  therefore,  conclude  that  there 
was  no  evidence  justifying  the  verdict  of  the  jury  that  the  defend- 
ant failed  in  ordinary  care  or  was  guilty  of  such  ordinary  negligence 
as  would  make  it  liable  to  the  plaintiff. 
I,  therefore,  vote  to  reverse  the  judgment. 

Lauohlin,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs.  / 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
William  J.  Farrell,  as  Executor  and  Trustee  under  the  Last 
Will  and  Testament  of  Lkooadie  L.  Farrell,  Deceased,  Appellant. 

Franoisoo  L.  Farrell  and  Othei-s,  Kespondents. 
First  DepartmeDt,  June  18,  1909. 

Will— trusts — life  tenant  — right  of  trustee  who  is  also  life  tenant  to 
excess  of  charges  over  rental  value. 

Where  a  testatrix  after  makiDg  certain  small  bequests  gave  the  remainder  of 
ber  estate,  real  and  personal,  to  her  executors  in  trust  tc  "allow"  to  her  hus- 
band for  life  the  income  and  use.  thereof,  upon  condition  that  he  support  and 
educate  her  children  during  their  minority,  with  remainder  to  said  children, 
and  the  husband  who  was  sole  executor  and  trustee  continued  to  live  in  a 
house  of  which  his  wife  died  seized,  he  will  not  be  allowed  upon  the  judicial 
App.  Dit.— Vol.  CXXXIIl.        7 
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settlement  of  his  accounts  such  an  amount  out  of  the  corpus  of  the  estate  as 
the  aggregate  of  interest,  taxes,  assessments  and  repairs  exceeded  the  fair 
rental  value  of  the  property,  although  he  sold  the  house  for  nearly  double 
the  amount  paid  for  it  by  the  testatrix. 
It  seema,  that  as  the  husband  was  sole  beneficiary  and  sole  trustee  the  trust  was 
▼oid,  but  if  not  absolutely  void,  the  legal  status  of  the  husband  when  he 
chose  to  occupy  said  house  was  that  of  a  life  tenant,  there  being  nothing 
as  to  the  balance  of  the  estate  which  required  him  to  act  as  trustee. 

Appeal  by  William  J.  Farrell,  individually  and  as  executor  and 
trustee,  etc.,  from  a  portion  of  a  decree  of  the  Surrogate's  Court  of 
the  county  of  New  York,  entered  in  said  Surrogate's  Court  on  the 
17th  day  of  March,  1908,  confirming  the  report  of  a  referee  and 
settling  the  accounts  of  the  said  executor  and  trustee. 

Oeorge  W.  WingaUj  for  the  appellant 

Ed/axard  J.  McOuire^  for  tiie  respondents,  Francisco  L.  Farrell 
and  others. 

James  Kearney^  special  guardian  for  Marguerite  Farrell,  and 
counsel  for  Leocadie  Farrell,  respondents. 

Houghton,  J. : 

Leocadie  L.  Farrell  died  in  1891,  leaving  five  children,  the 
respondents  herein,  and  her  husband,  appellant,  William  J.  Farrell. 
She  was  possessed  of  certain  personal  property  and  certain  real  estate, 
and  by  her  will,  after  «irving  out  certain  small  bequests,  she  gave 
the  remainder  to  her  executors  in  trust  to  "allow"  to  lier  husband 
the  income  and  use  of  all  her  estate  during  his  life,  on  condition 
that  he  should  support  and  educate  her  children  during  their  minor- 
ity, with  the  remainder  to  such  children.  The  husband  was  named 
sole  executor  and  trustee  of  die  will.  One  parcel  of  real  estate  of 
which  she  died  seized,  and  where  she  lived  at  the  time  of  her  death, 
was  known  as  the  Washington  Heights  property.  The  husband 
continued  to  reside  there  with  the  children  of  his  wife  by  a  former 
marriage  and  by  himself,  except  such  as  chose  to  leave,  until  1905^ 
when  the  property  was  sold  for  $72,000,  realizing  a  profit  over  what 
the  testatrix  had  paid  for  it  of  over  $40,000.  At  the  time  of  the 
^death  of  the  testatrix  the  property  was  mortgaged  for  $23,000,  and 
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the  annaal  interest  charges  were  $550,  and  the  average  taxes,  assess- 
ments  and  water  rates  about  as  much  more.  In  addition  to  these 
annual  charges  there  were  ordinary  repairs  made  from  time  to  time, 
consisting  of  carpenter  work,  plumbing,  painting  and  such  like, 
which  the  appellant  paid.  On  his  accounting  as  executor  and  trus- 
tee in  the  Surrogate's  Court,  which  was  instituted  by  himself  in 
1906  and  was  his  first  accounting  in  any  capacity,  he  asked  to  be 
allowed  out  of  the  corpus  of  the  estate  such  amount  as  the  aggre- 
gate of  interest,  taxes,  assessments  and  repairs  exceeded  the  fair 
rental  value  of  the  property.  The  learned  surrogate  refused  to  allow 
him  any  sum  whatever,  on  the  ground  that  he  was  a  life  tenant  and 
had  occupied  the  property  and  must  personally  pay  all  interest  on 
incumbrances  and  taxes  and  repairs. 

The  testatrix  by  her  will  attempted  to  create  a  trust  in  favor  of  her 
husband  durifig  his  life  by  devising  and  bequeathing  all  of  her  per- 
sonal and  real  property  to  her  executors  in  trust  to  pay  such  income  to 
him,  and  then  naming  him  as  sole  executor.  Other  executors  were 
named,  but  to  act  only  in  case  of  his  death.  The  husband  was,  there- 
fore, sole  beneficiary  and  sole  trustee.  It  would  seem,  under  the 
authority  of  Greene  v.  Greene  {1^?>  N.  Y.  506)  and  Rogers  v.  Rogers 
(111  id.  228)  and  Woodward  v.  James  (115  id.  346)  and  Losey  v. 
Stanley  (147  id.  560)  and  Brown  v.  SjpoKr  (180  id.  201)  and  Eaendle 
V.  Stewart  (S^  -A. pp.  Div.  274)  that  tlie  attempted  trust  was  void  for 
this  reason.  If  the  trust  was  void,  and  if  he  took  anything  under  the 
will,  he  took  only  a  life  estate  and  hence  he  occupied  only  as  a  life  ten- 
ant But  even  if  the  trust  was  not  absolutely  void,  the  legal  status  of 
the  husband  when  he  chose  to  occupy  the  real  property  belonging 
to  the  estate  was  that  of  a  life  tenant.  There  was  nothing  as  to 
the  balance  of  the  estate  which  required  him  to  act  as  trustee.  As 
executor  he  could  collect  the  income  and  pay  it  to  himself.  In 
occupying  the  property  which  he  chose  to  occupy,  he  was  not  in 
the  position  of  a  trustee  holding  unimproved  real  property  with 
large  prospective  increase  in  value  for  the  benefit  of  the  remainder- 
men, the  carrying  charges  of  which  were  greater  than  the  income. 
If  he  chose  to  occupy,  it  was  his  duty  to  pay  the  interest  on  the 
incumbrances  and  taxes  and  keep  the  property  in  ordinary  repair, 
the  same  as  any  life  tenant. 

It  follows,  therefore,  that  the  decree  of  tlie  surrogate  was  proper 
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and  should  be  affirmed,  with  costs  to  all  parties  separately  appearing 
and  filing  briefs  herein,  payable  out  of  the  estate. 

Ingraham,  McLaughlin,  Laughlin  and  Scott,  JJ.,  concurred. 

Decree  affii'med,  with  costs  to  all  parties  separately  appearing 
and  filing  briefs,  payable  out  of  the  estate. 


Katib  McHugh,  as  Administratrix,  etc.,  of  Nicholas  McHugh, 
Deceased,  Bespondent,  v.  Grand  Central  Building  and 
Construction  Company,  Appellant. 

First  Department,  June  18,  1909. 

Vaster  and  servant ~ negligence  —  Labor  Law-— fall  through  shaft  — 
unguarded  openings  —  when  statute  does  not  apply. 

Section  20  of  the  Labor  Law  does  not  require  an  opening  or  shaft  in  a  building 
in  process  of  construction  to  be  fenced  until  the  floor  is  laid,  and  its  object  is 
to  prevent  workmen  using  the  flooriug  from  walking  or  falling  into  the  opening. 

FlaintifTs  intestate  was  working  on  a  building  which  had  been  partially 
destroyed  by  fire  and  was  in  process  of  reconstruction.  It  was  necessary  to 
take  up  parts  of  the  flooring  to  ascertain  to  what  extent  the  timbers  had  been 
burned  and  needed  replacing.  An  opeuing  had  been  made  through  all  the 
floors  to  the  basement  through  which  to  let  down  damaged  timbers  and  haul 
up  new  ones.  Plaintiff's  intestate  was  told  by  a  fellow  workman  to  go  to  the 
fourth  floor  to  haul  up  a  mason's  horse  by  a  hand  rope,  and  while  doing  so  he 
fell  through  the  opening  and  received  injuries  from  which  he  died. 

Held,  that  section  20  of  the  Labor  Law  had  no  application  to  the  situation 
proved,  and  that  it  was  error  to  permit  the  jury  to  consider  whether  or  not  the 
statute  had  been  violated  as  an  element  in  determining  defendant's  negligence; 

That  the  doctrine  of  a  reasonably  safe  place  in  which  to  work  had  no  applica- 
tion, because  the  situation  was  constantly  changing  and  necessarily  being 
made  unsafe  by  the  progress  of  the  work. 

Appeal  by  the  defendant,  the  Grand  Central  Building  and  Con- 
struction Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiflE,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  24th  day  of  November,  1908,  upon  the  verdict 
of  a  jury  for  $5,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  25th  day  of  November,  1908,  denying  the  defendant's 
motion  for  a  Tiew  trial  made  upon  the  minutes. 
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John  Vemou  BoumeTj  Jr.y  for  the  appellant, 

John  F.  Mclntyrey  for  the  respondent. 

Houghton,  J. : 

The  plaintifiPs  intestate  was  an  employee  of  the  defendant,  which 
was  engaged  in  the  reconstruction  of  a  building  partially  destroyed 
by  fire.  The  roof  of  the  building  had  been  burned  away  and  a  por- 
tion of  the  floors  and  floor  timbers.  It  was  necessary  to  remove  por- 
tions of  the  flooring  from  the  various  floors  in  order  to  ascertain  to 
what  extent  the  timbers  had  been  burned,  and  to  remove  those  that 
had  been  destroyed,  and  to  put  new  ones  in  their  place.  Masons 
were  employed  in  renovating  the  walls  and  fitting  the  new  tim- 
bers, and  when  plaintiff's  intestate  began  work,  two  days  prior  to 
the  accident,  the  defendant's  superintendent  instrncted  him  gen- 
erally to  help  the  masons,  without  giving  him  any  specific  direc- 
tions as  to  what  particular  thing  he  should  do.  One  floor  timber  on 
each  floor  in  direct  line  had  been  removed  for  the  purpose  of  mak- 
ing an  opening  down  which  waste  timbers  could  be  lowered  from 
the  various  floors,  and  up  which  necessary  timbers  and  materials 
for  repairs  could  be  hauled.  Loose  planks  were  laid  on  the  timbers 
where  the  flooring  had  been  removed  on  the  various  floors,  but  with 
DO  effort  to  make  a  complete  flooring.  On  the  morning  of  the  acci- 
dent a  fellow-laborer  told  the  deceased  that  the  masons  wanted  a 
horse  ftpon  which  to  place  a  scaffold  plank,  and  told  him  to  go  up  to 
the  fourth  floor  and  haul  it  up  through  the  opening  by  a  hand  rope. 
The  deceased  stood  on  the  bare  beams  and  began  hauling  up  the 
horse,  his  colaborer  guiding  it,  when  he  suddenly  pitched  head 
foremost  down  the  opening,  sustaining  injuries  from  which  he 
shortly  died. 

There  was  evidence  that  a  derrick  was  installed  on  one  of  the 
upper  floors,  with  block  and  tackle,  and  used  for  the  purpose  of  lift- 
ing and  lowering  the  heavy  timbers,  and  the  particular  negligence 
of  the  defendant  relied  upon  by  the  plaintiff  to  sustain  her  judg- 
ment is  that  there  was  a  violation  of  section  20  of  the  Labor  Law 
(Laws  of  1897,  chap.  415,  as  amd.  by  Laws  of  1899,  chap.  192,  and 
Laws  of  1905,  chap.  520)  in  failing  to  erect  a  barrier  around  the 
opening  on  each  floor.     The  defendant  urged  on  the  trial,  and  now 
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insists,  that  this  section  of  the  Labor  Law  has  no  application  to  the 
situation  proven,  and  we  concur  in  that  view. 

The  building  was  in  process  of  reconstruction.  It  was  necessary 
to  take  up  the  flooring  to  ascertain  to  what  extent  the  floor  timbers 
had  been  chari'ed  and  needed  replacing.  An  opening  was  necessary 
through  which  to  let  down  the  damaged  timbers  and  haul  up  the 
new  ones.  Floors  could  not  be  relaid  until  the  floor  timbers  had 
been  repaired.  The  shafts  or  openings  in  each  floor  could  not  be 
inclosed  until  the  floors  were  laid.  Section  20  of  the  Labor  Law 
contemplates  the  laying  of  floors  before  the  fencing  of  openings  or 
shafts,  and  it  specifically  prescribes  at  what  stages  of  the  progress 
of  the  building  floors  shall  be  laid.  After  carefully  specifying  how 
many  of  the  upper  stories  of  tlie  building  may  be  left  open  without 
floors,  and  to  what  extent  floors  must  be  laid  as  the  building  pro- 
gresses (depending  upon  the  material  used),  the  section  then  pro- 
vides that  the  shafts  or  openings  left  "  in  each  floor  "  shall  be  fenced 
in  by  a  barrier  of  prescribed  height  and  form.  The  statute  expressly 
permits  the  specified  number  of  top  stories  to  remain  unfloored  until 
another  story  is  added,  and  it  does  not  prescribe  that  the  shaft  or 
opening  in  the  open,  unfinished,  unfloored  stories  shall  be  guarded. 
This  court,  in  the  recent  case  of  McNeill  v.  Bottsford-Dickinaon 
Co.  (128  App.  Div.  544),  held  that  the  statute  imposed  no  duty  of 
fencing  an  opening  or  shaft  until  the  floor  is  laid,  and  that  the 
manifest  purpose  of  the  statute  requiring  the  fencing  of  openings 
was  not  to  protect  men  working  at  the  shaft,  hauling  or  unloading 
materials  before  the  floor  was  laid,  but  to  protect  workmen  and 
others  using  the  floor  from  walking  or  falling  into  the  opening. 

The  statute  in  terms  only  refers  to  new  buildings  in  process  of 
construction  in  cities.  But,  assuming  that  it  applies  also  to  the 
repairing  or  reconstructing  of  old  buildings,  it  had  no  application  to 
the  situation  proven  in  the  building  in  which  the  deceased  was  at 
work,  and  the  defendant  was  under  no  obligation  as  to  him  to  fence 
the  opening  which  it  had  made  and  which  he  was  using  in  hoisting 
the  material,  for  the  floor  had  not  been  laid  and  could  not  have  been 
at  the  then  stage  of  the  work.  It  was,  therefore,  error  to  permit 
the  jury  to  consider  whether  or  not  the  statute  had  been  violated  as 
an  element  in  determining  the  defendant's  negligence.  Besides,  a 
barrier  would  not  have  helped  the  deceased,  for,  there  being  no  floor, 
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he  wonld  have  been  obliged  to  stand  over  the  opening  in  order  to 
haul  lip  the  horse  witli  a  rope,  hand  over  hand,  as  he  was  doing. 
The  doctrine  of  reasonably  safe  place  in  which  to  work  had  no 
application,  because  the  situation  was  constantly  changing  and 
being  necessarily  made  unsafe  by  the  progress  of  the  work. 

The  action  is  in  form  under  the  Employers'  Liability  Act,  the 
notice  under  which  is  challenged.  Assuming,  however,  the  notice 
to  be  good,  there  is  no  proof  of  any  negligence  on  the  part  of  the 
defendant's  superintendent  in  directing  the  deceased  to  work  in  a 
manifestly  unsafe  place.  It  was  not  the  superintendent,  but  a 
fellow-laborer,  who  suggested  to  the  deceased  to  go  to  the  fourth 
floor  and  to  haul  up  the  mason's  horse  by  hand. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

Inobaham,  MoLA.noHLiN,  Lacghlin  and  Soott,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


The    People    op  the    State    op    New    Tobk,   Respondent,  v. 
Christopher  Cosmides,  Appellant. 

First  Department,  June  18, 1909. 

Crime  —  receiving  stolen  property  —  evidence  —  place  of  receipt  — 
conversation  of  which  part  is  relevant  —  witness  —  cross-examination 
of  defendant. 

The  place  of  the  criminal  receipt  of  stolen  goods  may  be  shown  by  circumstantial 
evidence. 

Where  on  the  trial  of  an  indictment  for  criminally  receiving  stolen  goods  it  is 
shown  that  the  theft  was  committed  in  the  city  of  New  York;  that  the  thief 
there  delivered  the  stolen  property  to  one  G. ;  that  the  defendant  was  associated 
with  G.,  who  had  hired  the  thief  to  steal  the  goods  with  the  avowed  purpose 
of  disposing  of  them  in  another  State  to  the  knowledge  of  the  defendant,  and 
that  the  defendant  under  an  assumed  name  pledged  the  stolen  goods  in  Boston, 
the  fair  inference  is  that  the  defendant  received  the  property  in  the  city  of  New 
York  or  had  it  sent  to  him  in  Boston,  which  is  the  same  thing. 

It  is  not  reversible  error  to  permit  a  witness  to  state  a  conversation  between  him- 
self, the  defendant  and  G.,  in  which  G.  asked  the  witness  to  And  him  another 
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man  to  commit  a  similar  larceny,  where  such  statement  was  only  part  of  a  con- 
versation in  which  defendant  admitted  having  pledged  the  stolen  property. 
The  defendant  in  a  criminal  action  may  be  required  on  cross-examination  to 
answer  questions  respecting  his  past  life  and  conduct. 

Appeal  by  the  defendant,  Christopher  Cosmides,  from  a  judg- 
ment of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York,  rendered  on  the  29th  day  of  January,  1909, 
convicting  the  defendant  of  the  crime  of  receiving  stolen  property, 
and  also  from  an  order  denying  the  defendant's  motion  for  a  new 
trial. 

Terence  J.  McManu%^  for  the  appellant 

WiUiamfi  Travera  Jerome^  District  Attorney  [^Robert  C.  Taylor ^ 
Assistant  District  Attomey']^  for  the  respondent. 

Houghton,  J. . 

The  defendant  was  indicted  upon  two  counts,  one  for  the  larceny 
of  a  certificate  for  100  shares  of  the  preferred  stock  of  the  United 
States  Steel  Corporation,  and  the  other  for  receiving  such  stock 
knowing  it  to  have  been  stolen. 

The  first  count  was  withdrawn  and  the  defendant  was  tried  and 
convicted  for  criminally  receiving  stolen  property.  The  defendant 
did  not  dispute  that  the  stock  was  stolen.  His  defense  was  that  he 
never  received  it  or  knew  of  or  had  anything  to  do  with  it.  The 
man  who  committed  the  larceny  was  sworn  in  behalf  of  the  People 
and  he  testified  that  after  lie  had  committed  the  larceny  he  deliv- 
ered the  certificate  of  stock  to  one  Goslin  in  the  county  of  New 
York,  under  an  arrangement  that  he  was  to  have  a  portion  of  the 
money  realized  upon  it.  Some  months  thereafter,  the  People  proved 
that  this  defendant^  under  the  assumed  name  of  Burrowe,  pledged 
the  stock  with  a  Boston  bank  as  security  for  a  loan  of  $7,500. 
According  to  some  of  the  testimony  the  appearance  of  Burrowe  was 
quite  diflPerent  from  that  of  the  defendant.  The  witnesses,  how- 
over,  were  positive  in  their  identification  of  the  defendant  as  the 
man  who  presented  the  stock  to  the  bank  and  negotiated  the  loan. 
Although  the^defendant  denied  that  he  did  so,  or  that  he  was  ever 
in  Boston,  and  produced  some  witnesses  tending  to  prove  that  he 
could  not  have  been,  still  the  question  of  defendant's  identity  was 
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a  fair  one  for  the  jury.  They  determined  against  the  defendant, 
and  we  think  properly. 

The  only  serious  question  presented  on  this  appeal  is  whether  or 
not  there  was  sufficient  proof  that  the  defendant  received  the  cer- 
tificate of  stock  in  the  county  of  New  York  to  constitute  a  com- 
mission of  the  crime  in  that  county.  There  is  no  direct  evidence 
of  the  fact.  Circnmstances  and  facts,  however,  were  shown  which 
we  think  proved  that  the  defendant  originally  received  the  cer- 
tificate of  stock  in  New  York  county  and  took  it  to  Boston  or  had 
it  sent  to  him  there  to  negotiate.  It  is  unnecessary  to  enumerate 
in  detail  all  of  the  evidence  upon  the  subject.  The  defendant  was 
proved  to  liave  been  associated  with  Goslin  who  hired  the  thief  to 
steal  the  stock  with  the  avowed  purpose  of  having  it  negotiated  in 
some  other  State,  to  the  knowledge  of  the  defendant,  as  disclosed 
by  various  interviews  when  the  defendant  was  present,  and  by  the 
defendant's  own  admission,  testified  to  by  witnesses  produced  by 
the  People,  and  by  admissions  of  the  defendant  that  he  had  been  to 
Boston  and  passed  under  the  name  of  Burrowe  and  had  pledged 
the  stock.  If  the  defendant  was  Burrowe,  as  the  jury  found,  and 
pledged  the  stock  in  Boston  and  knew  the  purpose  of  Goslin  to 
procure  it  to  be  stolen  so  that  the  defendant  could  negotiate  it  in 
that  or  some  other  city,  the  fair  inference  is  that  the  defendant 
received  the  stock  in  the  city  of  New  York  and  himself  carried  it 
to  Boston  or  had  it  sent  to  him  there,  which  would  amount  to  the 
same  thing.  According  to  the  People's  witnesses  the  stock  was 
stolen  here,  received  by  Goslin  here,  all  to  the  knowledge  of  the 
defendant  In  furtherance  of  the  scheme  the  defendant  subse- 
quently negotiated  it.  The  only  fair  inference  to  be  drawn  from 
such  a  state  of  afiEairs  is  that  it  was  delivered  to  the  defendant  here 
and  that  he  took  it  to  Boston,  or  tliat  it  was  transported  to  Boston 
from  the  city  of  New  York  by  his  direction,  which  would  amount 
in  law  to  a  delivery  here.  Knowledge  that  goods  received  were 
stolen  may  be  proved  by  circumstances  {People  v.  Schooley^  149 
N-  Y.  99),  and  there  is  no  reason  why  the  place  of  receipt  cannot 
also  be  proved  by  circumstances. 

There  was  no  reversible  error  in  permitting  the  witness  Jobel- 
man  to  detail  the  conversation  had  between  himself  and  Goslin  and 
the  defendant,  in  which  Goslin  asked  the  witness  to  find  him  another 


Digitized  by 


Google 


106  DOTTUNOETON. 


First  Department,  June,  1909.  [Vol.  188. 

bright  young  man  who  would  commit  a  similar  larceny,  for  that 
was  only  a  part  of  the  conversation  in  which  the  defendant  admitted 
that  he  was  Burrowe,  and  told  the  witness  that  he  would  not  have 
known  him  if  he  had  seen  him  then  with  his  beard  and  cane  and 
rheumatism. 

Nor  was  there  any  error  committed  in  orerruling  the  objections 
to  questions  put  to  the  defendant  while  on  the  stand.  He  sub- 
mitted himself  as  a  witness  in  his  own  behalf  and  questions  respect- 
ing his  past  life  and  conduct  were  proper. 

We  think  there  was  sufficient  evidence  to  show  that  the  crime  of 
receiving  the  property  knowing  it  to  have  been  stolen  was  com- 
mitted in  the  county  of  New  York,  and  that  the  defendant  was 
properly  convicted  and,  therefore,  tlie  judgment  appealed  from 
should  be  affirmed. 

INOSA.HAM,  MoLaughun,  liAuaHLiN  and  Scott,  JJ.,  concurred. 

Judgment  affirmed. 


William  W.  Doty,  Appellant,  v.  Washington  F.  Nobton, 

Respondent. 

First  Department,  June  18,  1909. 

Practice — diflmiaaal  at  opening —  g^rounds—  real  property  — xnortgage 
—  redemption  —  pleading  —  allegation  of  absolute  conveyance. 

An  objection  at  the  opening  of  a  trial  that  the  complaint  fails  to  state  any  facts 
which  constitute  a  cause  of  action  at  law  triable  at  Trial  Term  is  insufficient 
to  justify  a  dismissal  if  the  complaint  states  a  cause  of  action  either  at  law  or 
in  equity.  If  made  in  time  such  objection  is  ground  for  an  order  sending  the 
case  to  the  Special  Term  calendar. 

A  complaint  which  alleges  that  plaintiffs  assignor  made  and  delivered  a  promis- 
sory  note  to  defendant  and  at  the  same  time  as  collateral  security  for  its  pay- 
ment conveyed  certain  land  to  him;  that  defendant  execut-ed  and  delivered  in 
return  a  defeasance  agreement  covenanting  to  reconvey  the  same  upon  payment 
of  the  note;  that  defendant  conveyed  the  premises  to  a  third* party  who  is  now 
the  owner  and  holder  thereof,  and  that  the  cause  of  action  has  been  assigned 
to  the  plaintiff  and  demand  made  by  her  on  the  defendant,  and  which  asks 
judgment  for  the  value  of  the  land  less  the  amount  of  the  note,  states  a  cause 
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of  action  in  equity  to  redeem,  and  a  judgment  dismissing  the  complaint  on  the 
ground  that  it  stated  no  cause  of  action  will  be  reversed  and   a  new  trial 
gnmted. 
The  allegation  that  defendant  conveyed  the  land  to  C.  and  that  C.  is  now  the 
owner  and  holder  thereof,  imports  an  absolute  conveyance. 

Appeal  by  the  plaintiflE,  William  W.  Dotj,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of 
Febniary,  1909,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  at  the  opening  of  the  case  on  a  trial  at  the  New  York 
Trial  Term. 

Edward  A,  Alexander^  for  the  appellant. 

Henry  Z.  Brant^  for  the  respondent. 

Scott,  J. : 

The  plaintiff  appeals  from  a  judgment  dismissing  his  complaint 
The  dismissal  took  place  at  tlie  opening  of  the  case  and  proceeded 
npon  two  grounds :  Firat^  that  the  complaint  fails  to  state  any  facts 
which  constitute  an  action  at  law  triable  at  Trial  Term,  and,  sec- 
ondlyj  that  the  complaint  fails  to  state  any  cause  of  action.  The 
first  ground  stated  was  insufficient  to  justify  a  dismissal  if  the  com- 
plaint states  any  cause  of  action  either  at  law  or  in  equity.  {Aihott 
V.  Eastorij  195  N.  Y.  372.)  At  most,  if  timely  made,  it  would  only 
justify  an  order  sending  the  cause  to  the  Special  Term  calendar. 
As  to  the  objection  that  no  cause  of  action  was  stated,  I  tliink  that 
it  was  not  well  taken.  The  complaint  alleges  that  on  October  5, 
1901,  Nellie  V.  Sayles,  plaintiff's  assignor,  made  and  delivered  to 
defendant  her  promissory  note,  payable  in  one  year  from  date,  for 
the  sum  of  $1,000,  and  at  the  same  time,  as  collateral  security  for 
the  payment  of  said  note,  duly  granted  and  conveyed  to  defendant 
in  fee  simple  certain  land  particularly  described  in  the  complaint ; 
that  on  the  same  date  defendant  executed  and  delivered  to  said 
Sayles  a  defeasance  agreement,  set  out  at  length  in  the  complaint, 
which  recites  the  giving  by  said  Sayles  of  her  promissory  note  and 
deed;  admits  and  declares  that  the  premises  were  conveyed  to 
defendant,  and  are  held  by  him  in  trust  and  as  collateral  security 
for  the  payment  of  the  note,  and  covenants  to  reconvey  the  land 
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upon  payment  of  said  note  and  interest.  He  also  covenanted  that 
he,  or  liis  heirs  or  legal  representatives,  "  shall  not  do  or  knowingly 
suffer  or  permit  any  act,  deed,  matter  or  thing  whereby  said  premises 
can,  shall  or  may  be  in  anywise  impaired,  injured  or  incumbered  in 
title,  interest,  charge,  estate  or  otherwise,  however."  It  is  further 
alleged  that  some  time  during  the  year  1905  the  defendant,  without 
the  consent  of  said  Sayles  and  without  notice  to  her,  conveyed  said 
real  estate  to  one  Chew,  and  that  tlie  said  Chew  is  now  the  owner 
and  holder  of  said  real  estate ;  that  said  real  estate  is  fairly  and  reason- 
ably  worth  the  sum  of  $12,500.  Assignment  of  the  cause  of  action  to 
plaintiff  is  alleged  and  demand  by  him.  Judgment  is  asked  for  the 
value  of  the  land,  less  the  amount  due  on  the  promissory  note.  The 
case  in  its  facts  is  very  similar  to  Mooney  v.  Byrne  (163  N.  T.  86), 
which  is  ample  authority,  if  authority  be  needed,  for  the  proposition 
that  the  deed  to  defendant  was  in  fact  a  mortgage,  and  that  the  right 
to  redeem  rested  in  the  debtor  until  foreclosure.  The  plaintiff,  as 
assignee  of  Sayles,  still  has  the  unimpaired  right,  as  between  herself 
and  defendant,  to  redeem,  but  the  defendant  by  his  act  in  convey- 
ing away  the  land  has  made  actual  redemption  impossible,  and  equity, 
moulding  its  judgment  according  to  tlie  facts,  will  presume  that 
defendant  holds  the  value  or  proceeds  of  the  land  as  a  separate  fund 
in  his  hands  and  will  decree  that  he  pay  to  plaintiff  that  which  repre- 
sents the  land.  It  is  unnecessary  to  pursue  the  reasoning  in  detail 
since  that  has  been  so  thoroughly  done  by  Judge  Vann  in  the  case 
cited  above.  It  is  true  that  plaintiff  does  not  call  his  action  one 
to  redeem,  and  asks  for  a  money  judgment,  but  the  action  is  in 
legal  effect  one  for  redemption,  although  under  the  circumstances 
set  forth  in  the  complaint  only  a  money  judgment  can  be  obtained, 
and,  therefore,  only  such  a  judgment  need  be  demanded.  For  this 
reason  it  was  not  necessary  for  plaintiff  to  pay  or  tender,  as  a  con- 
dition to  maintaining  the  action,  the  amount  due  upon  the  note.  It 
is  sufficient  to  ask,  as  he  has  done,  that  that  amount  be  deducted 
from  the  value  of  the  land  in  defendant's  possession.  The  sugges- 
tion that  the  complaint  is  insufficient  because  it  does  not  negative 
the  possibility  that  defendant  may  have  assigned  the  land  subject  to 
Sayles'  right  to  redeem  is  untenable.  The  allegation  is  that  he  has 
conveyed  the  property  to  Chew,  and  that  Chew  is  now  the  owner 
and  holder  of  the  same.     That  imports  an  absolute  conveyance.    If 
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it  was  qualified  in  any  way  it  is  for  the  defendant  to  set  up  the 
qualification  by  way  of  defense,  whicli  lie  does  not  do  in  his  answer. 
In  fact  he  specifically  admits  that  Chew  is  now  the  owner  of  the 
property,  and  attaches  no  qualification  to  the  admission. 

The  judgment  appealed  from  nmst  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

MoLaughlin,  Lauohlin  and  Claske,  JJ.,  conenrrQid. 

Ingraham,  J.  (concurring) : 

I  concur  in  the  result,  on  the  ground  that  this  action  should  be 
treated  as  an  action  to  redeem,  triable  as  such.  If  it  appears  upon 
the  trial  of  the  action  that  the  defendant  has  so  disposed  of  the 
property  as  to  make  a  redemption  impossible  the  court  would  be 
authorized  to  compel  the  defendant  to  account  for  the  value  of  the 
property  at  the  time  of  the  trial.  I  do  not  think,  upon  this  com- 
plaint)  that  the  action  can  be  sustained  as  an  action  at  law,  but  facts 
alleged  having  entitled  the  plaintiff  to  redeem  it  was  the  duty  of  the 
Trial  Term  to  have  sent  the  action  to  Special  Term  for  trial  as  an 
action  in  equity.  In  Mooney  v.  Byrne  (1  App.  Div.  316,  320)  it  was 
held  by  this  court  that  if  the  mortgagee  had  sold  the  property  an 
action  to  redeem  could  not  be  maintained.  That  was  reversed  by 
the  Court  of  Appeals  (163  N.  Y.  86,  revg.  15  App.  Div.  624) 
where  it  was  held  that  the  conveyance  did  not  affect  the  right  of 
the  mortgagee  to  redeem  and  that  that  was  a  proper  remedy.  The 
same  doctrine  was  applied  by  Judge  Rapallo  in  Meehan  v.  Forrester 
(52  N.  Y.  277)  where  it  was  held  that  the  mortgagor  was  bound 
to  account  to  the  mortgagee  for  the  value  of  the  land  at  the  time 
plaintiff's  right  to  such  reparation  was  established.  I  think  these 
cases  hold  that  an  action  to  recover  damages  was  not  maintainable 
and  that  the  remedy  of  a  mortgagee  under  these  circumstances  was 
an  action  to  redeem. 

I,  therefore,  concur  in  the  reversal  of  this  judgment. 

McLaughlin,  Laughlin,  Claeke  and  Scott,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  appellant  to 
abide  event. 
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New  Tobk  Metal  Ceiling  Company,  Appellant,  v.  The  City  of 
New  Tobk  and  Others,  Impleaded  with  Smith  &  Doesett  Com- 
pany, Respondent. 

First  Department,  June  18,  1909. 

Lien— mechanic's  lien — proposal  to  do  work — construction — comple- 
tion of  work. 

Where  a  proposal  was  made  by  tbe  plaintiff,  a  contractor,  to  do  all  the  sheet 
metal  work  in  a  ferry  house  "  consisting  of  ceilings,  sidewalls  and  wainscot- 
ings"  as  called  for  in  the  plans,  and  the  defendant  signed  the  proposal  and 
retamed  it  with  a  letter  saying  that  he  accepted  the  plaintiff's  estimate  "to 
do  all  the  interior  sheet  metal  work,''  the  contract  only  covers  the  interior 
work,  and  in  an  action  to  foreclose  a  mechanic's  lien  for  such  work,  the  com- 
plaint should  not  be  dismissed  because  the  plaintiff  did  not  do  all  the  exterior 
work  as  well. 

Lauohlin,  J.,  dissented. 

Appeal  by  the  plaintiff,  the  New  Tork  Metal  Ceiling  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant 
Smith  &  Dorsett  Company,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  Tork  on  the  19th  day  of  December,  1908,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  New  Tork  Special 
Term  dismissing  the  complaint. 

Uriah  W.  Tompkins^  for  the  appellant 

Charles  H,  FulUr^  for  the  respondent. 

Soon,  J. : 

Appeal  from  a  judgment  in  an  action  to  foreclose  a  mechanic's 
lien.  The  complaint  was  dismissed  at  the  close  of  the  plaintiflPs 
case  upon  the  ground  that  it  had  not  completed  all  the  work  which 
it  contracted  to  do.  The  defendant  Snare  &  Triest  Co.  was  general 
contractor  with  the  city  of  New  Tork  for  the  erection  of  a  ferry  house 
at  St.  George,  on  Staten  Island.  The  city's  specifications  included 
two  articles  numbered  respectively  177  and  1-78,  the  latter  of 
which  read  as  follows :  "  The  interior  sheet  metal  work  will  include 
the  lining  of  the  walls  of  the  truck  depot,  cab  stand,  baggage,  express, 
boiler  room,  dynamo  room,  and  post  office  spaces,  and  the  walls  of 
the  concourse,  the  walls  of  all  rooms,  lobbies,  closets  and  toilets  in 
the  four  projecting  buildings  to  the  east  of  the  main  structure, 
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inclading  all  partition  sarfaces,  pilasters,  beams,  panel  stiles  and 
other  featores  in  these  buildings,  and  the  entire  walls  of  the  plat- 
forms over  the  cab  stand,  baggage,  express,  post  office,  dynamo  and 
boiler  room  spaces."  It  was  testified  to  and  not  denied  that  plain- 
tifiE  did  all  of  the  work  specified  in  article  178,  with  the  exception 
of  one  or  two  walls  that  were  omitted  and  in  place  of  which  other 
work  was  done.  As  to  these  omissions  no  point  is  made,  respond- 
ent's contention  being  that  its  contract  with  plaintiff  incladed,  as 
well  as  the  work  specified  in  article  178,  the  exterior  wall  surfaces 
specified  in  article  177.  The  contract  between  the  parties  consisted 
of  a  written  proposal  by  plaintiff  and  its  acceptance  by  respondent. 
The  proposal  read  as  follows:  "This  Company  hereby  agrees 
*  *  *  to  do  the  following  described  metal  ceiling  work,  cover- 
ing, in  accordance  with  the  specifications  following,  those  parts  or 
portions  of  the  building  above  referred  to,  which  may  be  more 
particularly  described  as  follows,  to  wit,  to  do  all  the  stampedy 
crinvped  ,and  corrugated  sheet  metal  work  consisting  of  ceili7igs, 
stdewalls  and'  wainscotifigs  where  required,  caJledfor  in  plans  and 
specifications  for  the  new  ferry  house  and  other  structures  appur- 
tenant thereto  in  connection  with  the  new  St.  Geo.  Ferry  Terminal 
at  St.  Geo.,  S.  L,  Borough  of  Eichmond."  This  proposal  having 
been  signed  by  plaintiff  on  May  24,  1906,  was  signed  by  respond- 
ent and  returned  to  plaintiff  on  May  twenty-sixth  with  a  letter  from 
respondent  reading  (so  far  as  material)  as  follows:  "We  accept 
your  estimate  of  May  24,  1906,  to  do  all  the  interior  sheet  metal 
work  called  for  in  plans  and  specifications  for  the  new  ferry 
house,"  etc.  The  plaintiff's  contention  is  that  its  proposal  only 
covered  the  interior  work,  and  we  think  that  the  reading  of  the 
proposal  bears  out  this  claim.  It  proposed  to  do  "  ceilings,  side- 
walls  and  wainscotings."  Ceilings  and  wainscoting  obviously  refer 
to  interior  work,  and  when  the  word '"  sidewalk "  is  used  in  con- 
junction with  them  it  should  also  be  read  as  referring  to  work  of  a 
similar  character,  that  is  to  say,  to  interior  work,  to  which  it  is  cer- 
tainly applicable.  It  is  true  that  the  exterior  walls  are  also  in  a 
sense  "sidewalls,"  because  they  are  on  the  sides  of  structures,  but 
if  such  walls  were  intended  it  would  be  inappropriate  to  enumerate 
them  between  ceilings  and  wainscoting.  Any  doubt  npon  the  sub- 
ject, however,  eeems  to  be  set  at  rest  by  respondent's  letter  which 
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was  delivered  contemporaneously  with  the  accepted  proposal  and 
should  be  read  as  part  of  the  contract,  and  as  explanatory  thereof. 
This  distinctly  recognizes  that  the  work  contracted  for  was  ^^  mterior 
sheet  metal  work." 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event. 

Ikgbahah,    MoLaughlin    and    Houghton,    JJ.,    concurred; 
Laughlin,  J.,  dissented. 

Judgment  reversed,  new  tnal  ordered,  costs  to  appellant  to  abide 
event. 


Samuel  J.  Bblfeb,  Respondent,  v.  August   Diedriok,  Appellant. 

Second  Department,  June  4,  1909. 

Conversion  —  fixtures  —  ownership  of  property. 

In  order  to  maintain  an  action  for  the  conversion  of  property  attached  to  realty, 
the  plaintiff  must  show  that  he  was  the  owner,  or  in  possession  of  the  property 
removed,  at  the  time  of  the  alleged  conversion,  and  where  it  is  undisputed 
that  the  articles  in  question  were  removed  some  months  before  the  plaintiff's 
purchase  of  the  real  estate,  a  judgment  in  his  favor  will  be  reversed  and  a 
new  trial  ordered. 

Appeal  by  the  defendant,  August  Diedrick,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York  in  favor  of  the  plain- 
tiff, rendered  after  a  trial  without  a  jury. 

S.  Lwingston  Samv^U^  for  the  appellant. 

Julius  S.  Belfer^  for  tlie  respondent. 

HiBSOHBERG,  P.  J.  : 

Thci plaintiff  has  recovered  a  judgment  for  the  sum  of  thirty-three 
dollars  and  sixty  cents,  with  costs  and  disbursements,  for  the  conver- 
sion of  certain  articles  removed  by  the  defendant  from  certain  prem- 
ises in  the  borough  of  Brooklyn,  which  premises  were  purchased  by 
the  plaintiff  on  the  3d  day  of  July,  1908.  The  plaintiff's  rights,  if 
any,  were  acquired  solely  by  the  purchase  of  the  real  estate.    Tlie 
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defendant  was  employed  by  a  former  owner  of  the  property  to  do  car- 
penter and  plumbing  work,  which  work  was  suspended  by  order  of 
his  employer  and  the  articles  in  question  were  tliereupon  removed  by 
the  defendant,  he  not  having  been  paid  for  them.  As  to  the  bulk 
of  the  articles,  the  evidence  is  clear  and  undisputed  that  they  were 
removed  some  months  before  the  purchase  of  tlie  property  by  the 
plaintiff.  These  articles  consist  of  certain  bathroom  and  water- 
closet  fixtures.  There  is  some  evidence  that  three  doors  which 
were  also  removed  were  in  the  building  at  the  time  of  its  purchase, 
bat  it  does  not  appear  whether  they  were  affixed  at  tliat  time  so  as  to 
constitute  a  part  of  the  realty.  In  the  circumstances,  it  would  seem 
just  to  require  a  new  trial  mther  than  to  reduce  tlie  recovery  to  the 
insignificant  value  of  the  doors.  The  plaintiff  could  recover  only 
npon  the  theory  that  he  was  either  the  owner,  or  in  possession,  of 
the  property  removed,  and  as  neither  fact  clearly  appears,  there 
must  be  a  new  trial. 

WooDWABD,  BuBB,  EioH  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municioal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


John  F.  Burke,  Respondent,  v.  The  City  and  County  Contract 
Company,  Appellant,  Impleaded  with  New  York.  Westchester 
AND  Boston  Railway  Company,  Defendant. 

Second  Department,  June  4,  1909. 

Ck>ntract  —  hiring  of  men — independent  contractor  —  evidence  —  pre- 
sumption — violation  of  ordinance  —  damages  —  negligence. 

Where  one  R.  agreed  to  employ  and  work  on  the  grading  of  a  roadbed  of  a  rail- 
road, at  such  points  and  in  such  numbers  as  might  be  designated,  certain  work- 
men and  to  supply  them  with  necessary  tools,  and  further  agreed  that  in  no 
event,  without  special  authorization,  should  the  pay  for  said  workmen  exceed 
certain  figures,  and  that  he  would  give  his  personal  attention  to  superintending 
the  work  and  see  that  each  of  the  employees  gave  an  honest  day's  work  to  the 
railway  company,  but  he  did  not  contract  to  do  any  of  the  work  of  construct- 
ing the  roadbed,  and  the  railroad  company  agreed  to  repay  him  the  amount 

App.  Div,— Vol.  CXXXIIL        8 
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paid  in  wages  and  for  materials,  with  ten  per  cent  of  such  amount  in  addition, 
as  compensation  for  his  personal  services,  the  relation  between  him  and  a  com- 
pany which  assumed  the  contract  on  behalf  of  the  railroad  is  that  of  employer 
and  employee,  and  he  is  not  to  be  considered  as  an  independent  contractor  so 
as  to  relieve  the  company  from  liability  to  a  workman  injured  in  the  construc- 
tion of  the  roadbed. 

It  is  presumed  that  an  ordinance  duly  adopted  continues  in  force  until  the  con- 
trary is  showD,  and  its  violation  is  some  evidence  of  negligence. 

A  verdict  for  $9,000  for  the  loss  of  the  use  of  a  right  arm  and  the  breaking  of 
three  ribs,  with  the  suffering  which  must  have  resulted,  is  not  excessive  for  a 
man  earning  |4  a  day. 

Appeal  by  the  defendant,  The  City  and  County  Contract  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Westchester 
on  the  29th  day  of  September,  1908,  upon  the  verdict  of  a  jury  for 
$9,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
28th  day  of  September,  1908,  denying  the  said  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

George  S.  Graham  [Halph  PolJc-BueU  and  J.  Tredwell  Mich^ 
arda  with  him  on  the  brief],  for  the  appellant. 

Frederick  W.  Sparks  [Bay  G.  Gaaser  with  him  on  the  brief],  for 
the  respondent. 

Woodward,  J. : 

The  plaintiff  was  concededly  injured,  his  right  arm  being  rendered 
useless,  in  the  performance  of  manual  labor,  by  being  struck  by  a 
piece  of  rock  blasted  out  in  the  course  of  work  in  preparing  the 
roadbed  for  the  New  York,  Westchester  and  Boston  Railway  Com- 
pany, the  defendant  company  having  had  charge  of  the  said  blasting 
work.  While  the  defendant  upon  this  appeal  insists  that  the  evi- 
dence does  not  disclose  negligence  on  the  part  of  the  defendant,  or 
evidence  of  lack  of  contributory  negligence  on  the  part  of  the  plain- 
tiff, the  record  shows  that  there  was  evidence  which  the  jury  might 
find  to  support  the  plaintiff's  cause  of  action,  and  we  are  of  the 
opinion  that  these  questions  were  properly  left  to  the  jury  for 
determination. 

The  New  York,  Westchester  and  Boston  Railway  Company 
entered  into  a  contract  with  one  Smith  for  the  construction  and 


Digitized  by 


Google 


BuEKE  V.  City  &  County  Contract  Co.  115 


App.  Div.]  Second  Department,  June,  1909. 

equipment  of  its  road  from  One  Hundred  and  Seventy-seventli 
street,  in  the  borough  of  the  Bronx,  to  Portchester,  in  Westchester 
county,  for  which  Smith  was  to  receive  stock  and  bonds  of  the  rail- 
road. Smith  assigned  this  contract  to  the  appellant,  and  the  latter 
assumed  a  contract  which  the  engineer  of  the  railway  company  had 
made  with  one  Eivinac,  but  which  is  conceded  to  have  been, 
in  fact,  made  with  Rivinac  and  Crawford.  The  construction  of 
this  contract  presents  one  of  the  principal  questions  raised  on 
this  appeal,  for  if  Bivinac  and  Crawford  were  independent  con- 
tractors, as  this  term  is  understood  in  the  law  of  negligence, 
then  the  defendant  is  not  liable  to  the  plaintiff,  while  if  they 
were  merely  agents  or  servants  of  the  defendant,  then,  under 
the  findings  of  the  jury,  the  defendant  must  respond  in  damages. 
The  contract  has  been  construed  by  the  court  below  as  involving 
the  defendant  in  liability,  and  we  are  to  determine  if  this  ruling 
is  correct.  The  contract  provides,  aside  from  the  formal  parts, 
that  "  the  said  B.  F.  Bivinac  agrees  to  employ  and  work  on  the 
grading  of  the  roadbed  of  the  said  railroad  at  such  points  and  in 
such  numbers  as  may  be  designated  by  the  Chief  Engineer  of  the 
said  railroad  certain  foremen,  laborere,  quarrymen,  teams,  wagons, 
carts,  etc.,  and  supply  them  witli  the  Necessary  tools,  such  as  picks, 
shovels,  axes,  drills,  hammers,  etc.,  and  that  the  rate  of  pay  for  the 
above  shall  be  the  lowest  rate  at  which  they  can  be  obtained,  and 
shall  in  no  case  exceed,  without  the  special  consent  of  the  Chief 
Engineer  of  the  Bailroad,  the  following  rates:  [Here  follows  a 
schedule  of  prices  not  necessary  to  be  considered.]  The  said 
R  F.  Bivinac  further  agrees  to  give  his  personal  attention  to  super- 
intending the  work,  and  see  that  each  of  the  employees  gives  an 
honest  day's  work  to  the  Bailway  Company,  and  to  give  every 
facility  to  the  time  keeper  of  the  Bailway  to  take  account  of  the 
force  and  check  the  payrolls."  What  is  it  that  Bivinac  agrees  to 
do  ?  He  does  not  undertake  to  construct  any  roadbed  for  the  rail- 
way company ;  he  is  under  no  obligation  to  construct  a  rod  of  road- 
way. His  contract  is  to  "employ  and  work  on  the  grading  of  the 
roadbed  *  *  *  at  such  points  and  in  such  numbers  as  nlay  be 
designated  *  *  *  certain  foremen,  laborers,  quarrymen,  teams, 
wagons,  carts,  etc.,  and  supply  them  with  the  necessary  tools,"  and 
he  agrees  that  in  no  event,  without  special  authorization,  shall  the 
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pay  for  the  above  exceed  ceiliaiii  fixed  figures.  In  addition  to  this, 
he  agrees,  not  that  he  will  do  any  work  of  constmcting  a  roadbed, 
but  tiiat  he  will  "  give  his  personal  attention  to  superintending  the 
work,  and  see  that  eacli  of  the  employees  gives  an  honest  day's 
work  to  the  Railway  Company."  He  is  not  contracting  for  the  con- 
struction of  the  roadbed,  but  for  the  employment  of  such  numbers  of 
laborers,  teams,  etc.,  as  the  chief  engineer  shall  designate,  and  to 
personally  see  to  it  that  the  laborers,  teams,  etc.,  pive  the  railway 
company  a  fair  day's  work.  Is  there  anything  to  this  agreement 
on  the  part  of  Eivinac  more  than  a  personal  employment  to  gather 
up  a  working  crew  and  to  furnish  them  with  light  tools  within 
certain  limitations  as  to  price  f  Has  he  anything  to  do  with  the 
work  of  constructing  the  roadbed  independent  of  the  chief  engi- 
neer? But  let  us  see  what  the  railway  company  agrees  to  do  on  its 
part.  The  contract  continues :  "  For  the  faithful  performance  in 
the  above  by  the  Contractor,  the  New  York,  Westchester  and 
Boston  Railway  Company  agrees  to  i^efund  to  the  said  R.  F. 
Rivinac  the  amount  paid  in  wages  to  the  above-mentioned  employees, 
and  the  amount  paid  by  the  said  R.  F.  Rivinac  for  any  material 
used  in  the  grading  of  the  said  railway  which  may  be  authorized  by 
the  Chief  Engineer,  together  -with  ten  per  cent  additional  to  the 
amount  of  said  pay  rolls  and  bills,  as  a  compensation  for  the  personal 
services  of  the  said  R.  F.  Rivinac  and  for  the  tools  furnished  by 
him."  That  is,  for  the  faithful  performance  of  the  agreement  to 
"  employ  and  work  on  the  grading  of  the  roadbed,"  such  laborers 
and  teams  as  the  chief  engineer  shall  designate,  the  railway 
company  undertakes  to  pay,  not  the  agreed  maximum  figure,  but 
such  amount  as  Rivinac  shall  have  paid  in  wages  to  the  above  men- 
tioned employees,  and  the  amount  paid  for  materials  used  in  the 
grading,  which  may  be  authorized  by  the  chief  engineer,  together 
with  ten  per  cent  upon  the  amounts  so  expended,  as  personal  com- 
pensation for  services  and  use  of  tools.  Not  a  man  or  a  team  is  to  be 
employed  except  such  as  shall  be  designated  by  the  chief  engineer; 
not  a  dollar  in  wages  or  for  materials  is  to  be  refunded  or  paid  to 
Rivinac,  except  sncli  as  may  be  authorized  to  be  made  use  of  by 
the  chief  engineer,  and  yet  we  are  asked  to  hold  that  this  simple 
contract  for  organizing  and  superintending  a  working  force,  under 
the  direction  of  the  railway  company's  chief  engineer,  constitutes 


Digitized  by 


Google 


Burke  v.  City  &  Oottntt  Contract  Co.  117 


App.  Div.]  Second  Department,  June,  1909. 


Rivinac  and  his  associate  independent  contractors  in  the  construc- 
tion of  this  roadbed,  wliich  relieves  the  defendant,  as  successor  to 
the  railway  company  under  the  contract,  from  liability  to  the  plain- 
tiflf  as  a  servant  of  the  defendant.  We  cannot  so  hold  ;  it  is  not  the 
fair  and  reasonable  construction  of. the  agreement.  Rivinac  was 
simply  contmcting  to  bring  together  a  working  force  to  be  used 
under  the  direction  of  the  railway  company,  tlirongh  its  chief  engi- 
neer, relying  for  his  compensation  upon  a  percentage  of  the  wages, 
etc.,  to  be  paid  to  these  workmen,  and  his  agreement  to  "  start  the 
work  promptly  when  notified  by  the  Chief  Engineer  "  was  merely 
an  agreement  to  begin  the  work  of  organizing  this  force  upon 
demand,  and  this  makes  clear  the  further  provision  that  "  the  agree- 
ment may  be  terminated  at  any  time  on  ten  days'  written  notice." 
The  fact  that  Rivinac  is  termed  a  contractor  in  the  agreement  does 
not  extend  the  contract  to  cover  matters  clearly  outside  of  its  scope ; 
it  is  quite  common  for  men  to  make  these  percentage  contracts, 
particularly  since  the  modern  influx  of  foreign  laborers,  who  require 
a  superintendent  speaking  their  language,  and  they  are  generally 
referred  to  as  contractors,  without  any  one  supposing  that  they 
are  independent  contractors  upon  the  work  which  is  in  progress. 
Rivinac  was  probably  an  independent  contractor  under  the  defini- 
tion laid  down  in  Sullivan  v.  Dunham  (35  App.  Div.  342 ;  161 
N.  Y.  290),  in  so  far  as  the  bringing  together  of  a  working  crew 
was  concerned,  but  he  had  no  relation  whatever  to  the  work  of 
constructing  the  roadbed  ;  that  was,  by  the  terms  of  the  contract, 
intrusted  entirely  to  the  chief  engineer  of  the  railroad,  wlio  deter- 
mined the  number  to  be  employed,  the  place  where  they  were  to 
work,  the  materials  to  be  pnrcliased  and  the  wages  which  were  to 
become  due.  This  made  tlie  defendant  liable,  as  the  master,  for 
the  manner  in  which  the  work  of  constructing  the  roadbed  was 
performed. 

The  only  other  question  necessary  to  consider  is  the  introduction 
in  evidence  of  section  62  of  the  ordinances  of  the  city  of  New  York. 
The  oflfer  of  this  section  was.qbjected  to,  as  appellant  tells  us  in  his 
main  brief,  on  the  ground  that  it  was  not  properly  shown  that  it 
was  in  effect  at  the  time  of  the  accident.  The  plaintiff  produced 
one  Snllivan,  journal  clerk  of  the  board  of  aldermen,  who  had  with 
him  "  the  general  ordinances  in  reference  to  explosives  of  New 
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York  Oitj,"  and  he  testified  that  he  had,  in  such  ordinances,  the 
ordinance  in  effect  at  the  time  of  the  accident ;  that  he  had  a  cer- 
tified copy  of  a  book  published  by  authority  of  the  board  of  alder- 
men and  that  the  book  showed  when  it  took  effect,  and  that  the 
ordinances  contained  in  the  book  were  passed,  as  a  whole,  in  Decem- 
ber, 1903,  and  upon  cross-examination  he  clearly  showed  that  the 
ordinance  was  adopted  hi  December,  1903,  and  that  it  had  not 
been  changed  since.  This  would  probably  be  the  presumption  ;  it 
being  shown  that  the  ordinance  was  duly  adopted  and  in  force  in 
1903,  it  would  be  presumed  to  continue  in  force  until  the  contrary 
was  shown,  and  the  presumption  is  strengthened  by  the  testimony 
of  the  witness.  In  his  reply  brief  the  defendant's  counsel  urges 
various  other  objections  to  the  ordinance  being  received  in  evidence, 
but  the  particular  objection  which  was  called  to  the  attention  of  the 
trial  court,  and  which  was  relied  upon  on  the  appeal,  being  without 
force,  it  is  too  late  to  urge  other  objections ;  these  must  be  deemed 
to  have  been  waived.  The  violation  of  an  ordinance  is  some  evi- 
dence of  negligence,  and  the  matter-  was  properly  submitted  to  the 
jury.  In  this  case  the  ordinance  indicates  what  is  a  proper  precau- 
tion to  take  in  blasting ;  it  suggests  a  rule  or  method  which  has 
been  found  in  practice  to  be  proper  in  dealing  with  high  explosives 
in  blasting,  and  it  was  proper  for  the  jury  to  have  the  same  before 
them  in  considering  the  question  of  defendant's  negligence. 

We  do  not  think  the  verdict  of  $9,000  for  the  loss  of  the  use  of 
a  right  arm,  the  breaking  of  three  ribs  and  the  suffering  which  must 
have  resulted  excessive  for  a  man  who  had  been  earning  four  dollars 
per  day,  and  we  do  not  think  the  learned  trial  court  erred  in  refus- 
ing the  defendant's  requests  to  charge  upon  the  question  of  damages. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Jenks,  Burr  and  Miller,  JJ.,  concurred;  Gatnor,  J.,  con- 
curred in  separate  memorandum. 

Gaynor,  J.  (concurring) : 

I  concur,  but  not  in  the  statement  that  the  violation  of  the  ordi- 
nance was  "  some  evidence  of  negligence  ".  It  was  the  evidence, 
and  sufficient  evidence,  of  negligence.      Its  violation  caused  the 
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in  jnry.  The  piece  of  rock  coald  not  have  got  away  if  the  ordinance 
had  been  obeyed.  The  phrase  is  misleading  and  inapplical)le.  If 
an  injury  happens  from  a  violation  of  an  ordinance  or  a  statute  obli- 
gation, it  IB  the  same  as  if  it  happened  from  a  violation  of  a  common 
law  obligation.  The  violation  is  no  more  "  some  evidence  of  negli- 
jgence  "  in  the  one  case  than  in  the  other.  This  ordinance  required 
a  prescribed,  cover  over  the  blast  which  would  prevent  the  flying 
pieces  of  rock,  and  it  was  not  furnished  and  used. 

Judgment  and  order  unanimously  aflSrmed,  with  costs.       , 


EuzABETH  Clanot,  as  Administratrix,  etc.,  of  Patmok  Clancy, 
Deceased,  Respondent,  v.  The  New  Tokk,  New  Haven  and 
Habtfobd  Kailboad  Company,  Appellant. 

Second  Department,  June  4,  1909. 

Railroad — negligence  —  practice  —  request  for  direction  of  verdict —  evi- 
dence —  objections  on  appeal  —  contributory  negligence — damages. 

The  amount  of  damages,  like  any  other  question  of  fact,  may  be  decided  by  the 
court,  and  where  both  parties  moved  for  the  direction  of  a  verdict,  and  the 
defendant  merely  noted  an  exception  to  the  direction  of  a  verdict  for  plaintiff 
without  asking  to  go  to  the  jury  upon  any  specific  question,  a  contention  that 
it  was  error  for  the  court  to  assess  damages  is  untenable. 

Where  upon  the  retrial  of  an  action  a  witness  is  asked  if  he  testified  on  the  former 
trial  to  certain  facts  with  a  view  to  bringing  out  the  same  testimony  and  the 
witness  says  he  did,  the  evidence  is  not  objectionable  as  being  "incompetent, 
irrelevant  and  immaterial  and  not  in  contradiction  of  anything "  said  by  the 
witness,  and  the  objection  not  called  to  the  court's  attention  on  the  trial, 
that  the  witness  was  not  also  asked  if  what  he  testified  to  on  the  former  trial 
was  still  true,  does  not  call  for  a  reversal  of  the  judgment. 

Where  one  is  killed  by  being  struck  by  a  tender  while  on  a  railroad  track,  the 
jury  in  deciding  whether  or  not  there  was  contributory  negligence,  may  con- 
sider the  fact  that  the  deceased  was  so  placed  as  to  give  his  greatest  attention 
in  a  different  direction  from  that  from  which  the  tender  was  coming. 

A  verdict  of  $18,000  is  not  excessive  where  the  deceased,  a  man  forty  years  old, 
in  good  health,  earning  $2.80  per  day  and  extras,  left  a  wife  and  two  children, 
two  and  seven  years  of  age.  A  father's  pecuniary  value  to  his  family  is  not 
merely  the  money  he  earns,  but  he  has  a  value  to  them  also  in  the  practical 
training  he  may  give  them. 
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Appeal  by  the  defendant,  The  New  York,  New  Haven  and 
Hartford  Eailroad  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of 
the  county  of  Westchester  on  the  25th  day  of  November,  1908, 
upon  the  verdict  of  a  jury  for  $18,000,  rendered  by  direction  of 
the  court  after  a  trial  at  the  Westchester  Trial  Term,  and  also  from 
an  order  entered  in  said  clerk's  oflBce  on  the  Ist  day  of  December, 
1908,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Henry  W.  Taft  [Arthur  C.  Patterson  and  Charles  M.  Sheaf  e, 
Jr,y  with  him  on  tlie  brief],  for  the  appellant 

Michael  J,  Tierney^  for  the  respondent. 

Woodward,  J. : 

Upon  a  former  appeal  in  this  case  a  judgment  in  favor  of  the 
plaintiff  was  reversed,  not  because  there  was  not  evidence  upon  which 
the  jury  might  properly  have  found  the  necessary  facts,  but  because 
the  question  of  the  defendant's  negligence,  upon  the  only  evidence 
which  would  support  the  verdict,  was  not  submitted  to  the  juiy. 
After  pointing  out  that  the  question  of  defendant's  negligence 
depended  upon  whether  a  sufficient  light  was  provided,  this  court 
said :  "  There  is  evidence  that  there  was  no  headlight  or  lantern  on 
the  tender,  but  that  question  was  not  submitted  to  the  jury,  and  the 
case  seems  not  to  have  been  tried  on  that  theory."  (128  App. 
Div.  141.)  Upon  the  present  trial  the  same  evidence,  with  some 
additional  testimony,  appears  to  have  been  produced  by  the  plaintiff, 
and  at  the  close  of  the  evidence  both  parties  moved  for  the  direction 
of  a  verdict,  and  the  learned  trial  court  directed  a  verdict  for  the 
plaintiff  for  $18,000.  Counsel  for  defendant  merely  noted  an  excep- 
tion, without  asking  to  go  to  the  jury  upon  any  question,  and  upon 
this  appeal,  while  conceding  the  general  rule  in  respect  to  the  effect 
of  a  verdict  directed  at  the  request  of  both  parties,  insists  that  it 
was  error  for  the  court  to  assess  the  damages.  Jf  defendant  wanted 
the  y\ry  to  assess  the  damages,  a  request  to  go  to  the  jury  upon  that 
question  would  have  presented  the  matter  to  the  court,  but  this  was 
not  done,  and  no  authority  is  presented  which  holds  that  the  ques- 
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tion  of  damages  is  any  different  from  any  other  question  of  fact 
when  the  entire  issue  is,  by  consent,  left  to  the  trial  court. 

We  are  of  the  opinion  that  the  highly  technical  objection  urged 
against  the  testimony  of  the  witness  Bast  is  not  entitled  to  very 
serious  consideration,  especially  in  view  of  the  fact  that  the  defend- 
ant submitted  the  questions  of  fact  to  the  court  by  its  motion  for 
the  direction  of  a  verdict.  This  witness  appeared  on  the  former 
trial,  and  upon  this  trial  plaintiff's  counsel  asked  him  if  he  testified 
on  the  former  trial  to  certain  facts,  with  a  view  to  bringing  out  the 
same  evidence,  and  the  witness  said  he  did.  The  objection  urged 
was  that  it  was  ^'  incompetent,  irrelevant  and  immaterial  and  not  in 
contradiction  of  anything  that  this  man  has  said."  This  was  over- 
ruled, and  the  defendant  excepted.  The  objection  now  urged  is 
that  there  is  no  evidence  of  a  lack  of  the  lantern  or  of  its  insuffi- 
ciency because  this  witness,  asked  as  to  what  he  testified  to  on  the 
former  trial,  was  not  also  asked  if  what  he  then  testified  to  was  now 
true.  A  statement  of  the  situation  seems  to  carry  with  it  its  own 
answer.  It  was  not  open  to  any  of  the  objections  then  urged,  and 
the  objection  now  suggested  could  have  been  easily  remedied  if  it 
had  been  called  to  the  attention  of  the  court.  Moreover,  there  is 
evidence  to  support  the  verdict  which  was  not  brought  out  in  this 
manner. 

The  question  of  contributory  negligence  is  not  differently  pre- 
sented from  wliat  appeared  upon  the  former  appeal,  and  we  then 
said  that  the  "  deceased  cannot  be  said  to  have  been  guilty  of  con- 
tributory negligence  as  matter  of  law,  if  there  was  no  headlight  on 
the  tender  that  hit  him,  especially  if  the  noise  and  distraction  of 
the  passing  freight  train  be  considered."  Moreover,  the  plaintiff's 
intestate,  while  knowing  the  fact  that  trains  were  sometimes  run  on 
the  adverse  track,  was  in  a  position  to  be  giving  his  greatest  atten- 
tion in  a  different  direction,  and  this  the  jury  had  a  right  to  take 
into  consideration.  We  think  the  case  was  fairly  tried,  and  while 
the  verdict  seems  large  it  is  not  to  be  measured  entirely  by  the 
dollars  the  decedent  could  earn.  He  had  a  \fife  and  family  —  threfe 
children  between  two  and  seven  years  of  age.  The  pecuniary  value 
of  a  father  to  his  family  is  not  just  the  dollars  he  brings  in  ;  he  has 
a  value  to  them  of  a  pecuniary  nature  in  the  practical  training 
which  he  may  give  them,  and  besides  a  man  at  forty  years  of  age, 
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in  good  health,  earning  two  dollars  and  thirty  cents  per  day,  with 
extras,  is  not  necessarily  coniiiied  to  that  earning  capacity  for  life ; 
he  rnay  have  capacity  far  beyond  what  he  has  yet  attained  to  as  we 
often  see  manifested. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

Present  —  Woodward,  Jenks,  Gaynor,  Burr  and  Millbr,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  crsts. 


Albert  Qoss,  Eespondent,  v.  Warp  Twisting  In  Maohinb  Company 
and  Others,  Appellants,  Impleaded  with  William  C.  Redfield 
and  Others,  Defendants. 

Second  Department,  June  4,  1909. 

Injunction  —  court  —  power  to  enjoin  —  notice  of  application  —  relief 
demanded  in  complaint  —  violation  of  Federal  statutes. 

The  court  has  power  to  appoint  a  receiver  of  a  corporation  in  an  action  brought 
under  the  provisions  of  sections  1781  and  1782  of  the  Code  of  Civil  Procedure, 
and  this  power  carries  with  it  by  implication  the  right  to  enjoin  the  officers 
and  directors  from  interfering  with  the  property  or  doing  any  acts  which 
interfere  in  any  way  with  the  receiver. 

An  order  to  show  cause  why  an  injunction  should  not  be  granted  is  a  sufficient 
notice  of  the  application  for  such  injunction  as  required  by  section  1809  of  the 
Code  of  Civil  Procedure. 

That  the  complaint  in  the  action  does  not  ask  for  an  injunction,  but  merely  for 
the  appointment  of  a  temporary  receiver,  is  immaterial  in  considering  the  right 
of  the  court  to  preserve  by  injunction  the  status  of  the  defendant's  property. 

An  injunction  order  restraining  the  officers  and  directors  of  a  corporation  from 
acting  as  such  is  not  a  violation  of  the  Federal  statutes  as  preventing  such 
officers  from  instituting  bankruptcy  proceedings,  since  the  order  merely 
restrains  them  pending  the  further  order  of  the  court,  and  can  be  modified 
upon  a  proper  application. 

Appeal  by  the  defendants,  the  Warp  Twisting  In  Machine  Com- 
pany and  others,  from  an  order  of  the  Supreme  Court,  made  at  the 
Westchester  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Orange  on  the  1st  day  of  March,  1909,  appointing 
a  receiver  and  granting  a  temporary  injunction. 
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J.  DeP.  Lynch  [jEtnerson  M,  Willis  with  Iiiin  on  tlie  brief],  for 
the  appellants. 

William  D.  McNulty^  for  the  respondent. 

Woodward,  J. : 

Albert  Goss,  an  officer  and  director  of  the  Warp  Twisting  In 
Machine  Company,  brings  this  action  under  the  provisions  of  sections 
1781  and  1782  of  the  Code  of  Civil  Procedure  against  the  officers  and 
directors  of  said  corporation  to  call  them  to  acconnt  for  the  manage- 
ment of  the  corporation  and  its  assets.  The  order  appealed  from 
was  made  after  a  hearing  held  pnrsnant  to  an  order  to  show  cause,  and 
grants  the  following  relief:  (a)  It  appoints  a  temporary  receiver  of 
the  defendant  corporation ;  (b)  it  restrains  the  defendant  Benjamin 
Adriance  from  negotiating  certain  promissory  notes  of  the  com- 
pany held  by  him,  or  from  selling  bonds  and  stock  of  the  corpora- 
tion held  by  him  as  security  for  sucli  notes ;  (c)  it  restrains  the 
defendants  who  are  the  officers  and  directors  of  the  defendant  cor- 
poration from  acting  in  any  manner  as  such  officers  or  directors, 
and  from  interfering  in  any  way  with  the  receiver ;  and  (d)  it 
restrains  the  creditors  of  the  corporation  from  beginning  or  prose- 
cuting any  actions  against  the  defendant  corporation.  The  appel- 
lants do  not  seek  to  disturb  the  order  in  so  far  as  it  restrains  the 
defendant  Benjamin  Adriance,  nor  in  so  far  as  it  restrains  the 
creditoi*8  from  suing,  but  it  is  strenuously  urged  that  the  order 
appointing  a  receiver  and  restraining  the  defendants  from  exercising 
their  offices  is  not  justified. 

It  is  contended  by  the  appellants  in  their  first  point  that  the  por- 
tion of  the  order  appealed  from  which  restrains  the  officers  and 
directors  of  the  defendant  corporation  from  performing  any  acts 
whatever  as  officers  or  directors  of  said  corporation  is  absolutely 
Void,  the  argument  being  that  the  authority  of  the  court  in  this 
proceeding  must  be  found  in  the  statute,  and  not  in  its  general  equi- 
table powers,  and  that  the  only  express  authority  for  the  granting 
of  injunctions  relating  to  the  powers  of  officers  and  directors  is  to 
be  found  in  connection  with  actions  brought  by  the  Attorney-Gen- 
eral in  sections  1787  and  1802  of  the  Code  of  Civil  Procedure.  We 
are  of  the  opinion  that  the  appellants  mistake  the  law  upon  this 
point.     This  action  is  brought  under  the  provisions  of  subdivisions 
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1,  2,  5  and  6  of  section  1781  of  the  Code  of  Civil  Procedure,  which  is . 
a  part  of  article  2  of  title  2  of  chapter  15.  Section  1810  of  the  Code 
of  Civil  Procedure,  which  is  a  part  of  article  5  of  title  2  of  chapter 
15,  provides  that  a  receiver  of  the  property  of  a  corporation  can  be 
appointed  only  by  the  court,  and  in  one  of  the  following  causes : 
^^  1.  An  action,  brought  as  prescribed  in  article  second,  third  or  fourth 
of  this  title."  There  is  no  limitation  suggested  that  the  injunction 
is  to  be  confined  to  actions  brought  by  the  Attorney-General ;  it 
relates  to  all  actions  provided  for  by  section  1781  of  the  Code  of 
Civil  Procedure,  and  the  right  of  the  court  to  appoint  a  receiver  in 
this  action  carries  with  it,  by  necessary  implication,  the  right  to  enjoin 
the  officers  and  directors  from  interfering  with  the  property,  or 
doing  any  acts  which  shall  in  any  manner  interfere  with  the  receiver. 
{Piza  V.  Butler,  90  Hun,  254 ;  IlaUevJborg  v.  Greene,  66  App.  Div. 
590,  599.)  That  the  Legislature  contemplated  that  courts,  having 
jurisdiction  of  an  action  under  these  provisions  of  the  Code  of  Civil 
Procedure,  should  have  the  usual  powers  of  courts  to  make  their 
receiverships  effectual,  is  plainly  evidenced  by  the  provisions  of 
section  1809  of  the  Code  of  Civil  Procedure,  which  provides  that 
an  injunction  order  "  restraining  from  the  performance  of  his  duties, 
a  trustee,  director,  or  other  officer  thereof,  can  be  granted  only  by 
the  court,  upon  notice  of  the  application  therefor,  to  the  proper  offi- 
cer of  the  corporation  or  association,  or  to  the  trustee,  director,  or 
other  officer  enjoined,"  and  that  if  such  an  order  is  made  otherwise 
than  as  prescribed  in  this  section,  it  is  void.  In  the  case  now  before 
us  the  order  was  granted  upon  the  hearing  of  an  order  to  show 
cause,  which  is  clearly  a  notice  of  the  application  for  such  injunc- 
tion, distinguishing  the  proceeding  from  an  ordinary  ex  parte  order 
of  injunction.  The  order  merely  seeks  to  preserve  the  present 
status  of  the  property  and  affairs  of  the  corporation,  pending  the 
litigation,  and  the  fact  that  the  complaint  does  not  ask  for  injunc- 
tive relief  is  of  no  importance.  It  does  ask  for  the  appointment  of 
a  temporary  receiver,  and  the  order  of  injunction  is  in  aid  of  such 
receivership;  it  is  an  incident  of  the  relief  demanded  in  the 
appointment  of  the  receiver.  {UaUenhorg  v.  Greene,  supra,  599.) 
We  think  the  complaint  sets  forth  a  cause  of  action,  and  that  the 
order  appealed  from  should  be  affirmed.  The  suggestion  that  the 
order  prevents  the  defendants  from  taking  the  necessary  steps  to 
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institnte  a  proceeding  in  bankruptcy,  and  thas  violates  the  Federal 
statutes,  is  far  fetched.  The  order  merely  restrains  them  pending 
the  furtlier  order  of  the  court,  and  if  it  was  proper  or  advisable  to 
institute  a  bankruptcy  proceeding  the  court  lias  ample  power  to 
modify  its  order  to  that  extent  upon  a  proper  application. 
The  order  appealed  from  should  be  affirmed. 

Jbnks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Charles  M.  Hillykr,  Respondent,  v,  Laight  Street  Stores 
Company,  Appellant. 

Second  Department,  June  4,  1909. 

Negligence  —  contributory  negligence  —  fall  in  elevator  shaft. 

Where  the  plaintilT,  who  was  inspecting  certi^in  hops  in  defendant's  warehouse, 
having  been  invited  by  the  foreman  to  ride  to  tlie  fourth  floor  on  the  elevator, 
walked  with  him  to  the  elevator,  which  was  situated  at  the  end  of  a  passage, 
and  seeing  the  foreman  raise  the  gate  and  step  or  reach  into  the  shaft,  as  it  later 
appeared,  to  reach  the  operating  rope  and  lower  the  elevator,  followed  him  into 
the  shaft  and  falling  to  the  basement  was  injured,  and  the  evidence  showed 
that  the  passage  was  dark  and  that  the  situation  might  have  been  obscure  to 
the  plaintiff,  who  had  Just  come  in  from  the  outside,  a  finding  of  the  jury  that 
the  plaintiff  was  not  guilty  of  contributory  negligence  will  not  be  disturbed. 

Appeal  by  the  defendant,  the  Laight  Street  Stores  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Rockland  on  the  3d  day 
of  July,  1908,  upon  the  verdict  of  a  jury  for  $4,000,  and  also  from 
an  order  bearing  date  the  26th  day  of  June,  1908,  and  entered  in 
said  clerk's  office,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Mortimef*  B,  Patterson^  for  the  appellant. 

WUlicmi  B,  Ilurd^  Jr,  [Herman  H,  Baker  with  him  on  the 
brief],  for  the  respondent. 
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Woodward,  J. : 

The  defendant  conducts  a  warelionsc,  and  a  iirni  known  as  Lilien- 
thai  Brothers  liad  a  quantity  of  hops  stored  in  this  warehouse. 
Plaintiff  was  employed  by  Lilienthal  Brothers  as  an  inspector  of 
liops.  These  hops  wore  stored  upon  the  fourth  floor.  The  plain- 
tiff had  worked  tliere  during  the  forenoon  and  went  out  to  lunch. 
On  his  return  lie  met  the  foreman,  who  volunteered  to  take  him  up 
on  the  elevator,  which  appears  to  have  been  used  for  this  purpose, 
thougli  probably  a  freight  elevator.  They  had  to  walk  through  a 
passageway,  the  elevator  being  at  the  end  thereof,  and  when  they 
had  reached  the  elevator  shaft  the  foreman  raised  the  gate  and 
stepped  or  reached  into  the  shaft,  as  he  says,  for  the  purpose  of  reach- 
ing the  operating  rope  to  lower  the  elevator,  wliich  was  above,  when 
the  plaintiff  followed  in  and  fell  to  the  basement  below.  There  was 
a  conflict  of  evidence  as  to  the  physical  surroundings ;  how  dark  it 
was,  and  how  much  light  was  afforded,  and  what  the  plaintiff  might 
or  might  not  have  discovered  if  he  had  looked,  and  it  is  urged  upon 
this  appeal  tliat  the  evidence  shows  the  plaintiff  to  have  been  guilty 
of  negligence  as  a  matter  of  law,  tliis  being  the  only  question 
seriously  urged.  There  appears  to  be  no  question  that  the  place 
was  dark ;  that  it  required  artificial  lighting,  and  a  situation  which 
might  have  been  seen  by  one  who  was  entirely  familiar  with  the 
place,  and  who  had  not  been  out  in  the  broader  light,  might  be  very 
obscure  to  one  who  had  been  there  only  a  half  dozen  times  more  or 
less,  and  who  had  just  come  in  from  the  outside.  From  the  evi- 
dence we  are  perauadcd  that  the  jury  had  a  right  to  find  that  the 
plaintiff,  invited  by  defendant's  foreman  to  ride  in  the  elevator,  had 
a  right  to  assume,  when  the  gate  was  opened  and  the  foreman  disap- 
peared in  the  shaft,  that  it  was  ready  for  him  to  enter,  and  that  he 
was  not  bound  to  see  all  that  a  careful  investigation  might  have  dis- 
closed. Under  the  rule  laid  down  in  Tousei/  v.  Uoberts  (114  N.Y. 
312,  316)  and  approved  in  Wilcox  v.  City  of  Rochester  (190  id.  137, 
141),  the  case  was  properly  submitted  to  the  jury,  and  the  verdict 
should  not  be  disturbed. 

The  judgment  and  order  should  be  affirmed. 

Present  —  Woodward,  Jenks,  (taynor,  Burr  and  Miller,  JJ. 
Judgment  and  order  unanimously  aflirmed,  with  costs. 
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William  C.  Jones,  Appellant,  v.  Fbank  Seaman  and  William  0. 
Smith,  Respondents. 

Second  Department,  June  4, 1909. 

Debtor  and  creditor — collateral  —  conversion — neceeaity  for  tender  and 

demand. 

Where  certain  stock  was  transferred  as  collateral  to  a  loan  and  the  creditor  .later 
had  the  stock  transferred  on  the  books  to  the  name  of  a  third  party  who  was 
his  agent  and  employee,  and  who  had  knowledge  of  the  facts,  there  is,  in  the 
absence  of  fraud,  no  conversion  until  a  tender  of  the  amount  of  the  debt  by 
the  debtor  and  a  demand  for  a  surrender  of  the  collateral  has  been  made  and 
refused. 

The  creditor  had  a  right  to  hold  the  stock  until  the  loan  was  paid  and  to  hold 
it  in  the  name  of  his  *'  agent  and  servant  and  employee  "  who  having  notice  of 
the  situation;  took  no  other  or  greater  title  or  interest  therein  than  his 
principal  had. 

Appeal  by  the  plaintiff,  William  C.  Jones,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of  June,  1903, 
upon  the  verdict  of  the  jury  rendered  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term. 

Henry  J.  McOormickj  for  the  appellant. 

WaZdo  G.  Morse^  for  the  respondents. 

"Woodward,  J. : 

There  is  no  substantial  dispute  as  to  the  facts  in  this  case.  The 
plaintiff  owned  100  shares  of  the  stock  of  the  Berliner  Gramophone 
Company.  He  borrowed,  as  he  claims,  $1,000  of  the  defendant 
Seaman,  giving  his  note  for  the  same,  depositing  the  gramophone 
company  stock  as  security  for  the  payment  of  the  loan.  The  defend- 
ant's version  is  that  he  bouglit  the  stock,  giving  the  plaintiff  an 
option  to  repurchase  the  same  at  a  future  date,  but  the  truth  seems 
to  be  that  the  transaction  in  spirit  was  that  the  defendant  Seaman 
held  the  stock  as  collateral  to  the  plaintiff's  note,  and  it  appears  to 
have  been  thus  treated  by  the  parties,  whatever  the  form  of  the 
transaction    may  have  been.     The  plaintiff   brings   this  action  to 
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recover  the  stock,  or,  in  the  event  of  the  defendant  not  being  able 
to  deliver  the  same,  the  value  thereof,  and  also  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of  a  conversion  of  the 
stock,  it  being  claimed  that  the  defendant  Seaman  transferred  the 
stock  to  the  defendant  Smith  without  consideration,  thereby  work- 
ing a  conversion,  and  that  while  the  stock  was  thus  in  the  name  of 
the  defendant  Smith  it  depreciated  from  forty  dollars  per  sliare  to 
five  dollars  per  share.  The  judgment  from  which  this  appeal  is 
taken  directs  the  defendants  to  deliver  the  stock,  the  present  agreed 
value  of  which  is  $100,  upon  the  payment  to  the  defendant  Seaman 
of  the  $1,000  which  it  is  conceded  the  plaintiff  borrowed  from  him, 
with  interest  on  the  same,  or  to  pay  the  present  value,  and  the 
plaintiff  appeals  from  the  judgment,  urging  that  he  was  entitled  to 
go  to  the  jury  upon  his  claim  for  damages  due  to  the  depreciatioa 
during  the  time  that  the  stock  was  held  by  Smith.  The  real  question 
in  the  case  is  whether  there  was  a  conversion  of  this  stock. 

The  complaint  alleges  that  the  defendant  Seaman  "  fraudulently, 
unlawfully  and  in  bad  faith  seeking  and  contriving  to  cheat  and 
defraud  this  plaintiff  of  said  one  hundred  shares  of  stock,  pledged 
and  deposited  with  him  as  aforesaid  and  the  dividends  and  earn- 
ings thereof,  did  contrive  and  confederate  with  the  above  named 
defendant  William  C.  Smith,  who  then  and  there  was  the  certain 
agent  and  servant  and  employee  of  the  defendant  Seaman,  and  who 
had  full  knowledge  of  the  rights  of  property  and  ownership  of  this 
plaintiff  in  the  aforesaid  shares  of  stock,  and  who  did  without  con- 
sideration and  in  bad  faith  take  and  receive  from  the  said  Frank 
Seaman  the  said  shares  of  stock,  thereupon  the  said  defendants  and 
each  of  them  did  cause  and  procure  the  said  certificate  of  stock  No. 
176  for  one  hundred  shares  of  the  capital  stock  of  the  Berliner 
Gramophone  Company  to  be  transferred  on  the  books  of  said  com- 
pany to  the  name  of  the  said  defendant  William  C.  Smith,  whereby 
and  on  account  whereof  the  said  defendant  and  each  of  them  did 
cheat  and  defraud  said  plaintiff  of  said  one  hundred  shares  of  stock 
and  did  unlawfully  and  fraudulently  convert  the  same  to  their  own 
use  and  to  the  use  of  the  said  defendant  William  0.  Smith,"  etc. 
Obviously  if  these  averments  are  true,  and  Smith  was  the  agent, 
servant  and  employee  of  Seaman,  the  transfer  of  the  stock  to  the 
name  of  Smith,  with  knowledge  of  the  facts,  did  not  operate  to 
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divest  Seaman  of  the  title  to  the  stock ;  he  was  still  in  control  of  the 
same  through  his  agent,  and  this  is  exactly  what  the  defendants 
claim.  Defendant  Seaman's  answer  admits  that  Smith  took  the 
stock  from  him,  and  that  it  Was  transferred  on  the  books  of  the  corn- 
pan  j  to  the  name  of  Smith,  but  denies  that  this  was  done  fraudu- 
lently or  unlawfully,  and  avers  that  "  this  defendant  transferred  to 
the  defendant  Smith  only  and  solely  the  rights,  obligations  and 
property  of  this  defendant,  of,  in,  to  and  had  in  connection  with 
said  stock,  and  that  said  defendant  Smith  acquired  no  other  or  dif- 
ferent property  or  rights  therein  whatever,"  so  that  there  is  no 
substantial  question  of  fact  involved,  the  plaintiff  producing  no 
testimony  to  support  the  allegations  of  fraud.  The  situation  was 
simply  this :  The  plaintiff  borrowed  $1,000  of  the  defendant  Sea- 
man, depositing  the  shares  of  stock  as  security  for  the  payment  of 
the  loan.  Seaman  had  a  perfect  right  to  hold  this  stock  until  the 
loan  was  paid,  and  he  had  a  perfect  right  to  hold  that  stock  in  the 
name  of  his  "  agent  and  servant  and  employee,"  who  having  notice  of 
the  situation,  took  no  other  or  greater  title  or  interest  in  the  stock 
than  was  held  by  his  principal,  and  in  this  there  appears  to  be  no 
-disagreement  as  a  matter  of  law.  The  situation  is  thus  in  effect  the 
same  that  appeared  in  Zewis  v.  Mott  (36  N.  Y.  395),  where  it  was 
held  that  where  property  pledged  as  collateral  security  for  the  pay- 
ment of  a  note  has  been  sold  or  transferred  to  a  third  party  who 
has  a  lien  thereon  for  the  payment  of  such  note,  the  holder  of  such 
collaterals  cannot  be  required  to  deliver  them  up  untU  there  has 
been  a  tender  of  the  amount  due.  Whether  Smith  be  regarded  as 
the  agent  of  Seaman  holding  for  him,  or  as  holding  in  his  own  right, 
with  notice  of  the  interest  of  the  plaintiff  in  the  stock,  he  certainly 
had  a  lien  upon  the  stock  for  the  payment  of  the  debt,  and  until  the 
plaintiff  had  made  a  tender  of  the  debt,  with  interest,  either  to  Sea- 
man or  to  Smith,  he  had  no  right  to  the  delivery  of  this  stock,  and 
neither  of  the  defendants  could  be  guilty  of  conversion.  Chang- 
ing the  names,  the  language  of  the  court  in  the  case  cited  is 
strikingly  in  point.  The  court  say :  "  How  (Seaman),  clearly,  had 
a  lien  upon  these  securities  for  the  payment  of  tlie  amount  of 
the  two  notes  and  interest.  It  must  be  conceded  that  Varnum 
{Smith),  by  the  purchase  of  these  securities  from  How  (Sea- 
Afp.  Diy.— Vol»  CXXXIIL        9 
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man),  acquired  at  least  the  interest  and  lien  of  How  (Seaman), 
whatever  that  may  have  been;  and  plaintiiFs  assignee,  to  have 
entitled  himself  to  a  redeliverj  of  these  securities,  must  have  ten- 
dered the  amount  of  the  lien.  There  was  simply  an  offer  to  pay  to 
Yarnum  the  amount  due  upon  these  notes.  It  was  unaccompanied 
by  any  tender  of  the  amount  due,  and  was  insufficient  to  extinguish 
the  lien,  and  thus  entitle  Brown  to  the  possession  of  tlie  notes.  lie 
could  not,  clearly,  maintain  an  action  for  conversion,  unless  he  was 
entitled  to  such  possession.  Until  a  wrongful  detention,  after  a 
demand  and  refusal  were  shown,  there  was  no  evidence  of  a  con- 
version.  The  possession  of  Yarnum  (Smith)  in  this  aspect  was 
lawful,  and  its  character  could  not  be  changed  until  some  act  was 
done  which  made  it  unlawful  longer  for  him  to  retain  these  securi- 
ties. [Hall  V.  liohinson^  2  N.  Y.  293.]  A  tender  of  the  amount 
due  on  the  two  notes,  assuming  Yarnum  (Smith)  held  them  as  the 
substitute  of  How  (Seaman),  might  have  entitled  Brown  to  the  pos- 
session of  the  securities.  But,  clearly,  on  no  theory,  was  he  entitled 
to  them,  except  upon  payment  of  the  amount  of  the  lien,  or  a  tender 
and  refusal.  Such  tender  has  not  been  made.  The  offer  to  pay  is 
not  the  equivalent  for  an  actual  tender."  (See  ThompB&a  v.  St. 
Nicholas  Nat.  BanJc^  113  N.  Y.  325,  333,  and  authorities  there 
cited;  Ogden  v.  Lathrop^  65  id.  158;  Byrne  v.  Weidenfeldy  113 
App.  Div.  451,  453,  and  authorities  there  cited.)  The  plaintiff 
never  made  a  tender  of  the  $1,000  to  Seaman  or  to  Smith ;  neither 
Smith  nor  Seaman  ever  claimed  to  hold  this  stock  in  any  otlier 
capacity  than  under  the  arrangement  for  its  delivery  to  Seaman, 
whatever  that  may  have  been,  and  they  have  at  all  times,  it  appears, 
been  ready,  willing  and  able  to  deliver  the  same  when  the  plaintiff 
was  ready  to  pay  the  amount  which  he  had  undertaken  to  pay,  and 
for  which  he  had  deposited  this  stock.  The  mere  act  of  transferring 
the  stock  upon  the  company's  books  did  not  operate  to  constitute  a 
conversion.  The  plaintiff  had  a  certain  property  in  the  stock,  but 
he  had  no  right  to  possession  until  he  had  performed  the  condition 
of  tendering  payment  of  the  amount  loaned,  and  in  the  meantime 
the  particular  location  of  the  stock  was  of  no  consequence.  As  a 
matter  of  fact,  the  stock  was  transferred  on  the  books,  and  the  cer- 
tificate in  Smith's  name  was  indorsed  in  blank  and  redelivered  to 
Seaman,  who  has  been  in  position  at  all  times  to  comply  with  a 
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demand  for  the  delivery  of  the  stock,  and  it  is  the  plaintiflE's  own 
fault,  in  not  paying  his  debt,  which  has  prevented  the  f nil  perform- 
ance of  the  conditions. 

There  were  no  questions  in  this  case  for  the  jury ;  the  court  prop- 
erly directed  the  verdict,  and  the  judgment  appealed  from  should 
be  affirmed. 

Jenks,  Gaynob,  Bdbb  and  Millee,  J  J.,  concurred. 

Judgment  affirmed,  with  costs. 


JoHH  Matej,  Respondent,  v.  India  Rubbeb  and  Gutta  Pebcha 
Insulating  Company,  Appellant. 

Second  Department,  June  4,  1&09. 

Kaster  and  servant  —  latent  danger  —  instructions. 

Where  a  workman,  an  ignorant  Pole,  was  put  to  work  without  instructions  on 
a  machine  for  crushing  materials  used  in  commercially  preparing  rubber  which 
became  heated  and  sticky  as  it  passed  through  the  rollers  of  the  machine,  and 
so  was  exposed  to  a  latent  danger,  which  the  master  was  bound  to  know  and 
discover  to  him,  a  verdict  in  his  favor  for  injuries  sustained  by  having  hia 
hand  caught  in  the  sticky  rubber  and  crushed  by  the  rollers,  will  not  be 
disturbed. 

Appeal  by  the  defendant,  the  India  Rubber  and  Gutta  Percha 
Insulating  Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  29th  day  of  February,  1908,  upon  the  ver~ 
diet  of  a  jury  for  $3,000,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  14th  day  of  February,  1908,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

William  L.  Kiefer  \^Frank  Y.  Johnson  with  him  on  the  brief] 
for  the  appellant. 

Alvin  O.  Cass  \Elias  Rosenthal  \nth  him  on  the  brief],  for  the 
respondent. 

"WOODWAKD,  J. : 

This  is  an  action  for  damges  for  personal  injuries.  There  is  evi- 
dence in  the  case  which  would  justify  the  jury  in  finding  that  tha 
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plaintiff,  an  ignorant  Pole,  was  put  to  work  on  a  niacliine  used  for 
crushing  and  amalgamating  the  various  materials  used  in  commer- 
cially preparing  rubber,  without  having  sufficient  instruction  to 
enable  liim  to  appreciate  the  dangers  to  which  he  was  exposed. 
While  it  is  true  that  the  evidence  indicates  that  the  machine  was 
simple  in  construction,  being  merely  a  pair  of  rollers  turned  at  dif- 
ferent speed,  the  rollers  being  hollow  cylinders  supplied  with  steam 
or  water  on  the  inside,  as  occasion  required,  the  danger  which  was 
to  be  apprehended,  and  which  actually  developed,  grew  out  of  the 
fact  that  the  rubber  materials  when  passing  between  tliese  rollers 
gradually  became  heated  to  such  an  extent  that  the  rubber  became 
sticky,  and  the  plaintiff,  while  operating  the  machine  in  the  ordi- 
nary way,  got  his  hands  caught  in  the  sticky  rubber,  and  before  he 
could  extricate  himself  one  of  his  hands  was  drawn  between  these 
rollers  and  he  sustained  the  injuries  for  which  the  jury  has  awarded 
him  a  substantial  verdict.  The  evidence  indicated  that  the  plaintiff 
had  never  been  instructed,  and  had  not  had  sufficient  practical  experi- 
ence to  know  the  chemical  changes  which  the  rubber  underwent  in 
the  process ;  that  he  had  never  been  told  that  the  water  equipment 
was  there  for  the  purpose  of  preventing  the  overheating  of  the 
material,  and  so  he  was  exposed  to  a  danger  which  was  latent,  and 
which  the  master  was  bound  to  know  and  to  discover  to  him. 

There  was  a  conflict  of  evidence  upon  all  of  the  material  issues, 
but  there  was  evidence  sufficient  to  support  the  plaintiff's  theory 
of  the  case,  and  the  questions  having  been  submitted  to  the  jury 
upon  a  charge  to  which  no  exception  survives,  there  is  no  reason 
for  this  court  to  interfere  with  the  verdict. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

Present  —  Hieschberg,   P.   J.,   Woodward,   Buer,   Kioh   and 
Miller,  J  J. 
»• 
Judgment  and  order  unanimously  affirmed,  with  costs. 
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The   People  of  the  State  of  New  Yokk,  Respondent,  v. 
Valentine  Weight,  Appellant. 

Second  Department,  June  4,  1909. 

Crime  —  larceny  —  pleading  ->  indictment — credibility  of  witness — trial 

—  charge. 

That  an  indictment  for  grand  larceny  in  the  second  degree  sets  forth  suhstan- 
tially  the  same  facts  in  a  second  count  in  such  a  manner  as  to  constitute  a  lesser 
offense  does  not  yitiate  it  b&  for  grand  larceny  second  degree,  and  a  demurrer 
thereto  on  the  ground  that  the  facts  charged  did  not  constitute  a  crime  is 
properly  overruled. 

Where  a  defendant  in  a  criminal  action  has  testified  that  he  has  never  been  con- 
victed of  a  crime  and  on  redirect  examination  has  stated  that  he  has  never  been 
convicted  of  anything  but  being  intoxicated,  it  is  not  error  to  permit  the  dis- 
trict attorney  to  ask  on  recross-examination  whether  his  wife  had  not  had  him 
arrested  for  an  assault  upon  her. 

The  extent  of  the  examination  as  to  the  credibility  of  a  witness  is  within  the 
discretion  of  the  trial  judge,  subject  to  the  limitation  that  it  must  relate  to 
matters  pertinent  to  the  issue,  or  to  specific  facts  which  tend  to  discredit  the 
witness  or  impeach  his  moral  character. 

Upon  the  trial  of  an  indictment  charging  the  larceny  of  oysters,  it  is  not  error  to 
refuse  to  charge  that  **any  oyster  ground  planted  without  written  authority 
of  the  town  board  is  not  a  legally  planted  oyster  bed,"  where  the  undisputed 
evidence  showed  that  the  owner  of  the  bed  had  a  license  and  there  was  no  issue 
on  that  point. 

It  is  not  error  to  refuse  to  charge  that  ''the  indictment  should  be  based  on  evi- 
dence which  removes  all  reasonable  doubt,"  nor  to  refuse  to  charge  that  **  evi-, 
dence  of  defendant's  previous  good  character  in  and  of  itself  raises  a  question 
of  reasonable  doubt,  no  matter  how  strong  the  evidence  against  him  may  be," 
where  no  evidence  of  good  character  was  offered. 

Appeal  by  the  defendant,  Yalentine  Wright,  from  a  judgment 
of  the  County  Court  of  Nassau  county,  rendered  on  the  26tli  day 
of  December,  1908,  convicting  him  of  the  crime  of  grand  larceny 
in  the  second  degree. 

//.  WiUard  Griffiths^  for  tlie  appellant. 

Franklin  A,  Coles,  for  the  respondent 

Woodward,  J. : 

Tlie  defendant  was  charged  by  indictment  with  grand  larceny  in 
the  second  degree,  the  facts  constituting  the  crime  being  alleged  to 
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be  tlie  taking  of  about  fifty  bushels  of  oysters  from  the  beds  of  one 
Henry  F.  Johnson  in  the  town  of  Hempstead,  Nassau  county.  The 
same  facts  were,  in  substance,  set  forth  in  a  second  count  under  the 
provisions  of  section  279  of  the  Code  of  Criminal  Procedure  and 
constitute  a  lesser  crime  as  defined  by  section  640  of  the  Penal 
Code  (subd.  8).  The  defendant  demurred  to  the  indictment  on  the 
grounds  that  the  acts  charged  did  not  constitute  a  crime,  and, 
upon  this  demurrer  being  overruled,  went  to  trial,  the  jury  finding 
a  verdict  of  guilty  under  the  first  count  of  the  indictment.  We 
think  the  demurrer  was  properly  overruled.  The  County  Court 
certainly  had  jurisdiction  of  the  crime  of  grand  larceny  in  the 
second  degree,  and  the  fact  that  the  indictment  set  forth  substan- 
tially the  same  facts  in  such  a  manner  as  to  constitute  a  lesser 
offense,  does  not  vitiate  the  indictment  as  for  grand  larceny  in  the 
second  degree,  and  that  is  all  that  is  now  before  this  court. 

We  are  of  the  opinion  that  the  evidence  supports  the  verdict  of 
the  jury ;  that  it  shows  that  the  defendant  was  engaged  in  taking 
oysters  from  the  bed  of  Johnson;  that  there  were  at  least  fifty 
bushels  of  such  oysters  in  his  possession  when  discovered  and  that 
these  oystei-s  were  worth  one  dollar  and  twenty-five  cents  per  bushel, 
and  that  they  were  taken  under  such  circumstances  as  to  justify  the 
jury  in  finding  that  they  were  taken  feloniously.  While  there  was 
a  decided  conflict  of  evidence,  it  was  for  the  jury  to  say  whether 
they  were  convinced  by  the  evidence  beyond  a  reasonable  doubt, 
and  the  evidence  was  sufficient  for  that  result. 

It  is  urged  that  the  court  erred  in  permitting  the  district  attor- 
ney on  cross-examination  of  the  defendant  to  ask :  "  Did  your  wife 
have  you  arrested  ? "  The  witness  had  been  asked,  without  objec- 
tion, if  he  had  ever  been  convicted  of  a  crime,  etc.  On  redirect 
examination  ho  had  stated  in  answer  to  his  counsel  that  he  had  never 
been  convicted  of  anything  else  than  being  intoxicated.  Upon 
recross-exami nation  he  said  he  was  not  convicted  for  striking  his  wife. 
The  question  was  then  asked :  "  For  an  assault  committed  upon 
your  wife  ? ''  This  was  objected  to,  no  ground  being  given,  and  the 
defendant  was  permitted  to  answer,  the  defendant  excepting.  He 
answered :  "  I  got  ten  days  once.  My  wife  did  not  have  me 
arrested.  A  neighbor  did."  We  are  of  the  opinion  that  the  defend- 
ant, by  bringing  out  the  statement  that  the  defendant  had  never 
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been  convicted  of  anjtiiing  other  than  intoxication,  opened  the  door 
to  the  qaestion  asked  by  the  district  attorney ;  it  went  to  liis  credi- 
bility as  a  witness,  and  he  had  taken  the  stand  as  a  witness  in  his 
own  behalf.  As  a  general  rule  tlie  range  and  extent  of  such  an 
examination  is  within  the  discretion  of  the  trial  judge,  subject,  how- 
ever, to  the  limitation  that  it  must  relate  to  matters  pertinent  to  the 
issue,  or  to  specific  facts  which  tend  to  discredit  tlie  witness  or 
impeach  liis  moral  character.  {People  ex  rel.  Phelps  v.  Oyer  <& 
Term,  County  of  Jfew  Yarkj  83  N.  T.  436, 460,  and  authorities  there 
cited.)  When  the  witness  had  testified  that  lie  was  never  convicted 
for  anything  other  than  being  drunk,  it  was  important,  as  showing 
his  credibility,  to  ask  whether  he  had,  in  fact,  been  convicted  of 
other  offenses,  and  a  reading  of  the  record  shows  that  tlie  witness 
could  not  have  been  prejudiced  by  what  occurred  —  there  was  no 
abuse  of  the  discretion. 

There  was  no  error  in  the  court  refusing  to  charge  "  that  any 
oyster  ground  planted  without  written  authority  from  the  Town 
Board  is  not  a  legally  planted  oyster  bed."  This  rule,  at  most,  only 
applies  to  those  town  boards  which,  under  their  original  charters, 
had  the  right  of  fishery  in  adjacent  waters ;  oysters  planted  in  the 
waters  outside  of  such  townships  do  not  require  the  consent  of  town 
boards.  But  the  question  presented  here  was  purely  abstract.  It 
was  in  evidence,  and  there  was  no  dispute,  that  Johnson  had  a 
license  from  the  town  board.  There  was  some  evidence  which 
indicated  that  Johnson  might  be  occupying  more  territory  than  his 
license  called  for,  but  this  was  not  affected  by  the  request  to  charge, 
and  there  was  no  issue  of  whether  Johnson  had  a  license  or  not  — 
that  was  conclusively  established  and  the  court  had  so  charged. 

We  have  examined  the  alleged  errors  on  the  part  of  the  court 
without  finding  them.  The  request  to  charge  that  "the indictment 
should  be  based  on  evidence  which  removes  all  reasonable  doubt," 
had  nothing  to  do  with  the  trial  of  the  facts  in  this  case ;  what  should 
more  a  grand  jury  to  act  was  not  before  the  court.  Likewise  the 
request  to  charge  that  "  evidence  of  defendant's  previous  good  cliar- 
acter  in  and  of  itself  raises  a  question  of  reasonable  doubt,  no  mat- 
ter how  strong  the  evidence  against  him  may  be,"  had  nothing  to 
do  with  this  case,  for  the  reason  that  the  defendant  offered  no  such 
evidence.     {People  v.  Braschy  193  N.  Y.  46,  66,  and  authority 
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there  cited.)    The  court  had  correctly  charged  the  law  as  to  reason- 
able doabt,  and  the  modiiication  of  defendant's  request  to  charge 
was  proper. 
The  judgment  appealed  from  should  b6  affirmed. 

HiEscHBERG,  P.  J.,  BuRR,  EioH  and  Miller,  JJ.,  concurred. 

Judgment  of  the  County  Court  of  Nassau  county  affirmed. 


Harry  Seoor,  Respondent,  v.  Ardsley  Ioe  Company,  Appellant. 
Second  Department,  June  4,  1909. 

Contract  —  price  of  ice  —  consideration — practice — direction  of  verdict  — 
waiver  of  irregularity. 

Where  plaintiff  purchased  a  retail  ice  business  from  defendant  and  as  part  of  the 
written  contract  of  purchase  agreed  to  buy  his  ice  of  the  defendant  at  two  dol- 
lars per  ton,  and  for  four  years  the  plaintiff  bought  and  the  defendant  sold  ice 
at  the  price  fixed,  the  defendant  cannot  during  the  life  of  the  contract  raise  the 
price  for  ice. 

Where  the  contract  was  under  seal  and  recited  a  consideration,  the  contention 
that  it  was  invalid  because  defendants  did  not  agree  to  sell  ice  at  two  dollars 
per  ton  is  without  merit,  and  the  plaintiff  may  recover  the  difference  between 
the  price  he  was  compelled  to  pay  and  the  agreed  price. 

It  is  irregular  for  a  judge  to  durect  a  verdict  after  the  dismissal  of  the  jury  and 
the  close  of  the  term  at  which  the  <*ase  was  tried,  but  such  irregularity  is  not 
important  in  a  case  where  plaintiff  was  either  entitled  to  recover  the  full 
amount  claimed  or  nothing,  and  both  parties  moved  for  the  direction  of  a 
verdict,  and  neither  asked  to  go  to  the  Jury  on  any  question  of  fact. 

Such  a  case  is  not  so  difficult  and  extraordinary  as  to  justify  an  extra  allowance, 
and  a  provision  therefor  in  the  judgment  will  be  stricken  out. 

Appeal  by  the  defendant,  the  Ardsley  Ice  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  10th 
day  of  April,  1908,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  6th  day  of  April,  1908,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 
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Samvsl  Rcberts  Taylor  [Joseph  L.  Olaoer  with  him  on  the 
brief],  for  the  appellant. 

Wilson  BrawThy  Jr.^  for  the  respondent. 

Woodward,  J. : 

On  the  let  day  of  May,  1902,  the  plaintiff  entered  into  a  written 
contract  with  the  defendant  for  the  purchase  of  a  retail  ice  busi- 
ness in  the  villages  of  Dobbs  Ferry,  Ardsley,  Hastings  and  Irving- 
ton  for  a  consideration  of  $2,500.  In  connection  with  this  purchase, 
and  as  a  pai*t  of  the  contract,  the  plaintiff,  as  party  of  the  second 
part,  agreed  "  to  and  with  the  party  of  the  finst  part  to  purchase 
from  said  party  of  the  first  part  all  the  ice  that  he  will  use  in  the 
continuance  of  said  retail  business  *  *  *  at  two  dollars  ($2.00) 
per  ton  during  the  continuance  of  the  lease  of  the  party  of  the 
first  part  with  Drexel,  Morgan  &  Company  for  Woodlands,  pro- 
vided the  said  term  shall  not  extend  beyond  January  firet,  1907, 
and  provided  always  that  the  said  party  of  the  first  part  shall  have 
such  quantities  of  natural  ice  for  delivery  to  the  party  of  the  second 
part  as  shall  be  necessary  for  him  in  his  said  retail  business,  and  the 
party  of  the  first  part  shall  have  the  option  of  delivery  pf  said 
natural  ice  to  the  party  of  the  second  part  for  his  said  retail  busi- 
ness at  either  the  ice  houses  at  Woodlands  Lake  or  the  siding  of  the 
New  York  and  Putnam  Bailroad  at  Ardsley  station  in  the  village 
of  Dobbs  Ferry,  and  the  said  party  of  the  second  part  shall  pay  for 
the  said  natural  ice  delivered  under  this  agreement  on  Tuesday  of 
each  week."  It  was  further  agreed  on  the  part  of  tlie  party  of  the 
first  part  that  it  would  not  engage  in  the  ice  business  in  the  villages 
named  during  tlie  continuance  of  the  agreement.  This  contract 
not  only  recited  9  consideration,  but  it  was  under  seal,  and  the  con- 
tention of  the  defendant  that  it  is  invalid  because  of  the  alleged 
fact  that  the  defendant  did  not  agree  to  sell  the  ice  at  two  dollars 
per  ton,  is  without  merit.  The  plaintiff  entered  into  possession  of 
the  plant  of  the  defendant  in  the  villages  named  under  the  con- 
tract ;  for  four  years  the  defendant  delivered  ice  to  the  plaintiff  for 
his  retail  business  at  the  rate  of  two  dollars  per  ton,  the  plaintiff 
duly  paid  for  tiie  same  at  that  price,  and  a  careful  reading  of  the 
contract,  in  its  entirety,  forces  the  conclusion  that  this  was  exactly 
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what  the  parties  contemplated  and  what  they  have  expressed.  In  1906 
ice  advanced  in  price.  Tlie  defendant  delivered  ice  to  the  plaintiff 
and  sent  him  a  bill  at  four  dollars  per  ton.  The  plaintiff  protested  in 
writing,  asserting  his  contract ;  the  defendant  repudiated  the  con- 
tract. The  plaintiff  tried  to  get  ice  elsewhere,  but  found  he  could  not 
purchase  it  as  cheaply  as  of  the  defendant.  Still  insisting  on  his  con- 
tract, and  paying  all  bills  under  protest,  the  plaintiff  purchased  ice  of 
the  defendant  during  the  year,  then  brought  this  action  to  recover  for 
the  breach  of  the  contract,  and  lie  has  a  judgment  for  the  difference 
between  the  contract  price  which  he  agreed  to  pay  and  the  price 
which  he  was  compelled  to  pay.  The  principle  involved  is  too  well 
established  to  require  discussion,  and  the  rights  of  the  parties  depend 
wholly  upon  the  contract.  {Laroe^  v.  Siigar  Loaf  Dairy  Co.^  180 
N.  Y.  367,  373.)  The  contract,  as  we  have  already  suggested,  is  a 
valid  contract  between  the  parties ;  it  was  conceded  that  the  con- 
tract between  the  defendant  and  Drexel,  Morgan  &  Co.  was  in 
force  at  the  time,  and  were  it  not  for  a  question  arising  upoii  the 
disposition  of  the  case,  we  should  be  content  to  leave  the  matter 
upon  the  opinion  of  the  learned  court  at  Trial  Term. 

When  defendant  rested,  defendant's  counsel  moved  for  the  direc- 
tion of  a  verdict,  stating  various  grounds.  Plaintiff's  counsel  like- 
wise moved  for  the  direction  of  a  verdict.  With  both  these  motions 
pending  the  court  said:  "I  will  direct  a  verdict  and  take  your 
briefs  as  to  how  the  verdict  should  be  directed,  whether  for  the 
defendant  or  for  the  plaintiff.  In  other  words,  I  will  direct  a  ver- 
dict now,  but  whether  it  shall  be  for  the  plaintiff  or  for  the  defend- 
ant I  will  determine  after  reading  your  briefs.''  The  jury  was  then 
discharged,  and  on  the  thirtieth  of  March,  subsequent  to  the  end  of 
the  term  at  which  the  case  was  tried,  the  learned  trial  justice  wrote 
a  memorandum  and  directed  a  verdict  for  the  plaintiff  for  the  full 
amount  demanded,  with  an  additional  allowance  of  five  per  cent 
thereon.  It  is  now  urged  by  the  defendant  that  the  court  could 
not  direct  a  verdict  after  the  jury  had  been  dismissed  and  after  the 
close  of  the  term,  and  this  is  probably  technically  correct;  but 
where  both  parties  move  for  the  direction  of  a  verdict,  and  neither 
party  asks  to  go  to  the  jury  on  any  question  of  fact,  there  is,  in 
effect,  an  agreement  that  the  court  may  determine  the  facts  and  the 
law,  as  thougli  the  jury  had  been  waived  in  the  first  instance,  and 


Digitized  by 


Google 


People  ex  rel.  Mount  Vernon  Trust  Co.  v.  Millard.     1 39 


App.  Div.J  Second  Department,  June,  1909. 

the  mere  form  of  the  verdict,  in  a  case  wliere  the  plaintiff  was  either 
entitled  to  recover  the  full  amount  claimed  or  nothing,  is  not 
important.  Both  parties  acquiesced  in  the  proposition  of  the  court, 
which,  it  is  claimed  and  not  denied,  was  at  the  request  of  defend- 
ant's counsel  that  he  might  submit  a  brief,  and  it  would  be  a  per- 
version of  justice  to  now  permit  the  result  to  be  disturbed  because 
of  any  mere  irregularity. 

We  are  persuaded,  however,  that  this  was  not  such  a  difficult  and 
extraordinary  case  as  to  justify  the  granting  of  an  extra  allowance, 
and  the  judgment  should  be  modified  by  striking  out  this  provision, 
and  as  so  modified  the  judgment  and  order  appealed  from  should 
be  affirmed,  without  costs. 

Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Judgment  modified  in  accordance  with  opinion,  and  as  so  modified 
judgment  and  order  affirmed,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  The  Mount 
Vernon  Trust  Company,  Appellant,  v.  Charles  D.  Millard, 
as  Supervisor  of  the  Town  of  Greenburgh,  Respondent. 

Second  Department,  June  4,  1909. 

Fractice  —  opening  default  —  mandamus  —  issuance  of  bonds  —  right  of 
supervisor  to  contest. 

Where  the  defendant  files  a  return  to  an  alternative  writ  of  mandamus,  and  upon 
the  denial  of  his  motion  to  postpone  the  trial  allows  an  inquest  to  be  taken,  and 
the  court  directs  a  verdict  in  favor  of  the  plaintiff,  and  an  order  is  made 
directing  the  issuance  of  a  peremptory  writ  of  mandamus,  it  is  not  permissible 
for  the  defendant  to  obtain  from  another  justice  an  order  to  show  cause  why 
the  inquest,  final  order  and  peremptory  writ  should  not  be  vacated  and  so  open 
the  so-called  default.  Such  practice  would  allow  one  justice  to  review  the 
action  of  another. 

Where  in  a  proceeding  for  a  writ  of  mandamus  to  compel  the  supervisor  of  a 
town  to  issue  bonds  under  section  11  of  the  Drainage  Law  of  1869  as  amended, 
it  appears  that  in  the  original  proceeding  for  the  drainage  of  the  land  the 
lown  was  not  a  party;  that  the  bonds  while  in  form  the  obligations  of   the 
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town  are  to  be  paid  by  the  property  adjudged  by  the  commissioners  to  have 
been  benefited  by  the  improvement  and  that  the  only  interest  of  the  town  in 
the  matter  is  to  collect  the  assessment  made  upon  the  land  benefited,  the 
supervisor  has  no  standing  to  litigate  the  question  of  the  performance  of  the 
work,  for  it  affects  only  those  who  are  assessed. 

Appeal  by  the  relator,  The  Mount  Vernon  Trust  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  18th  day  of  March,  1909,  vacating  and  setting  aside 
an  inquest  tiieretofore  taken  against  the  defendant,  opening  the 
default  of  the  defendant  and  vacating  an  order  directing  the  issu- 
ance of  a  peremptory  writ  of  mandamus. 

Arthur  M.  Johnson^  for  the  appellant. 

Hugh  A.  Thornton^  for  the  respondent 

Woodward,  J. : 

The  plaintiflE  made  an  application  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendant,  as  supervisor,  to  issue  bonds  under 
the  provisions  of  section  11  of  the  Drainage  Law  of  1869  (Chap. 
888 ;  E.  S.  pt,  3,  cliap.  8,  tit.  16),  as  finally  amended  by  chapter 
523  of  the  Laws  of  1901.  This  application  was  denied,  but  an 
alternative  writ  was  issued  under  an  order  of  the  Special  Term  on 
the  28th  day  of  March,  1908.  The  defendant  filed  a  demurrer  to 
the  alternative  writ  and  appealed  from  the  interlocutory  judgment 
overruling  his  demurrer,  obtaining  a  stay  in  the  meantime.  The 
plaintiff  appealed  from  that  part  of  the  order  which  denied  its  appli- 
cation for  a  peremptory  writ,  and  this  appeal  was  dismissed.  (127 
App.  Div.  77.)  On  the  30th  day  of  December,  1908,  this  court 
aflirmed  the  interlocutory  judgment  (129  App.  Div.  925),  and  on  tlie 
26th  day  of  January,  1909,  the  defendant  joined  issue  to  the  alterna- 
tive writ  by  filing  a  return.  On  the  3d  day  of  February,  1909,  the 
plaintiff  served  notice  of  trial  for  March  1,  1909,  together  with  a 
notice  that  on  that  day  the  plaintiff  would  move  for  the  immediate 
trial  of  the  cause  under  the  provisions  of  section  791  (Subd.  1)  of  the 
Code  of  Civil  Procedure.  On  the  first  day  of  March,  on  applica- 
tion of  the  defendant,  the  trial  of  the  case  was  adjourned  to  March 
8, 1909,  for  which  date  it  was  set  down  peremptorily  for  trial.     On 
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the  date  last  mentioned  the  defendant's  attorney  presented  three 
affidarits,  set  forth  hi  the  record,  requesting  a  furtlier  adjournment 
of  the  trial  on  the  ground  of  the  inability  at  that  time  to  procure 
certain  evidence.  This  application  was  denied,  and  defendant's 
attorney  then  withdrew  from  the  trial  and  permitted  an  inquest  to 
be  taken.  At  the  inquest,  upon  the  direction  of  the  court,  a  ver- 
dict was  rendered  in  favor  of  the  pkintiff,  which  was  returned  to 
the  Special  Term,  and  upon  such  return  at  Special  Term  an  order 
was  made  directing  the  issuance  of  a  peremptory  writ  of  mandamus, 
and  such  writ  was  duly  issued.  Without  ap))ealing  from  the  order 
of  the  Trial  Term,  denying  the  defendant's  application  for  an 
adjournment,  the  defendant  on  the  11th  day  of  March,  1909,  obtained 
an  order  to  show  cause,  returnable  March  lifteentb,  why  the  inquest, 
final  order  and  peremptory  writ  of  mandamus  should  not  be  vacated, 
and  upon  the  return  of  this  order  the  order  appealed  from  was 
granted,  thus  in  effect  permitting  one  justice  of  the  Supreme  Court 
to  sit  in  review  upon  tbe  action  of  another  justice.  This  practice 
lias  been  condemned  by  this  court,  and  M^iile  tlie  case  has  been 
twice  distinguished,  the  rule  asserted  has  not  been  questioned. 
After  setting  forth  tlie  practice  in  this  department,  and  that  all 
motions  for  the  postponement  of  trials  were  required  to  be  on  affi- 
davits, Mr.  Justice  Gaynor  says :  "  It  is  entirely  obvious  that  when 
under  the  new  system  a  trial  judge  has  heard  a  motion  to  postpone 
on  affidavits,  to  permit  tlie  party  who  made  the  motion  to  willfully 
suffer  a  default  when  his  motion  is  denied,  and  then  apply  to 
another  judge  on  motion  to  open  the  so-called  default,  would  be 
appealing  from  one  judge  to  another,  and  that  is  not  permissible. 
His  remedy  is  to  appeal  from  the  order  of  the  trial  judge  to  the 
Appellate  Division."  (  Warth  v.  Moore  Blind  Stitcher  <&'  Over- 
9eamer  Coy  136  App.  Div.  211, 215.)  This  is  tlie  rule  wliich  should 
prevail  hore. 

But  upon  the  merits,  what  standing  has  the  defendant  in  this  case 
to  prolong  tliis  litigation  ?  He  is  the  supervisor  of  the  town  of 
Oreenbai^h,  Westchester  county,  which  town  was  not  a  party  to 
the  original  proceeding  for  the  drainage  of  certain  lauds  in  that 
township  inatituted  by  the  '^  Sheltering  Arms,"  and  afterward  by 
the  Elmsford  Real  Estate  Company,  in  1889,  and  the  only  relation 
whidi  be  or  his  township  has  to  the  matter  now  under  consideration 
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is  due  to  the  fact  that  the  Legislature  in  1901  provided  by  cliapter 
523  (§  3)  that  in  a  case  where  there  had  been  a  proceeding  under 
the  provisions  of  chapter  888  of  tlie  Laws  of  1869  and  its  amend- 
ments, and  the  proceeding  had  resulted  in  tlie  commissioners  deter- 
mining that  the  assessments  upon  the  benefited  property  should  be 
distributed  over  a  series  of  yeai's,  not  exceeding  thirty,  upon  the 
commissioners  making  the  proper  certificate  to  the  supervisor  of 
the  town  in  whicli  the  lands  to  be  assessed  were  located,  it  should  be 
the  duty  of  the  supervisor  of  such  town  to  immediately  issue  the 
bonds  of  such  town  to  the  total  amount  named  in  said  statement, 
bearing  interest  at  not  to  exceed  six  per  cent.  The  obligations,  it  is 
true,  are  in  form  the  obligations  of  the  town,  and  if  they  were  so 
in  fact,  and  the  town  was  called  upon  to  meet  them,  the  supervisor 
might  be  justified  in  an  eilort  to  prevent  them  being  issued  unless 
the  town  had  had  full  value  and  the  proceedings  had  been  regular, 
but  this  is  not  the  case.  The  statute  provides  that  the  "  amounts  of 
the  assessments  against  said  lands  as  determined  by  said  commis- 
sioners and  included  in  their  said  statement  filed  as  aforesaid,  shall 
be  collected  annually  from  the  property  assessed,  in  such  installments 
as  determined  by  said  commissioner,  together  with  the  interest 
accrued  on  such  town  bonds  for  such  amounts  as  other  town  taxes 
are  collected,  and  the  proceeds  thereof  shall  be  used  to  pay  said 
bonds."  The  defendant  alleges  that  the  town  has  had  no  notice 
of  the  proceedings,  and  he  undertakes  to  contest  the  issuing  of 
these  bonds  by  gouig  into  the  merits  of  the  work  performed  by 
the  commissioners,  when  in  fact  the  town  has  no  interest  in  the 
matter  whatever,  except  to  annually  attend  to  the  collection  of  the 
assessment  made  upon  the  various  pieces  of  land  adjudged  by 
the  commissioners  to  have  been  benefited  by  the  drainage.  The 
State  merely  makes  use  of  the  township  machinery  to  raise  the 
money  immediately  for  the  payment  of  this  semi-public  improve- 
ment, and  while  it  is  true  that  there  are  provisions  under  the  act 
where  the  town  might  be  charged  for  some  part  of  the  improve- 
ment, it  appears  from  the  record  now  before  us  that  the  assessment 
is  to  be  laid  upon  the  lands  adjacent  to  the  drainage  area,  and  the 
landowners  have  already  raised  all  of  the  questions  which  the 
defendant  seeks  to  raise,  and  these  have  been  determined.  The 
issuing  of  the  town  bonds  does  not  involve  the  township,  except 
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nominally ;  it  merely  makes  the  town  authorities  the  agents  for  the 
collection  of  the  annual  assessments  against  the  abutting  or  bene- 
fited property,  a  practice  much  in  vogue  in  municipal  corporations, 
and  which  has  been  held  not  to  increase  the  corporate  debt.  The 
only  persons  interested,  and  who  have  a  right  to  litigate  the  ques- 
tion of  the  performance  of  the  work,  are  those  whose  property  is 
affected  by  the  assessment.  These  have  been  before  the  court; 
their  rights  have  been  conclusively  fixed,  and  the  assessments  are 
now  a  lien  upon  tlieir  several  properties.  All  that  remains  is  for 
the  supervisor  to  do  his  duty  and  issue  these  bonds,  and  the  collec- 
tion of  tlie  sums  necessary  to  meet  these  bonds  at  maturity  will  be 
done  in  the  manner  pointed  out  by  the  statute,  without  involving 
any  pecuniary  charge  against  the  town.  It  is  merely  making  use  of 
the  town  to  finance  the  undertaking,  where  it  would  otherwise 
prove  burdensome  to  those  who  have  been  called  upon  to  make  a 
large  contribution  to  the  cause  of  public  health  by  reason  of  the 
drainage  of  a  considerable  area  of  the  township.  The  township  is 
benefited,  presumably,  by  the  improved  sanitary  conditions,  just  as 
a  municipality  is  benefited  by  a  system  of  sewers,  and  so  long  as  it 
is  merely  called  upon  to  issue  the  bonds  and  attend  to  the  collection 
of  the  funds  for  their  payment,  the  supervisor  of  the  town  has  no 
standing  to  litigate  a  question  which  aflfects  only  those  who  are 


The  order  appealed  from  should  be  reversed,  with  costs. 

Jenks,  Gaynob  and  Miller,  JJ.,  concurred ;  Burr,  J.,  concurred 
on  the  first  ground  stated  in  the  opinion. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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John  T.  K.  Walsh,  Respondent,  v.  The  Nassau  Eleoteio  Bail- 
BOAD  Company,  Appellant. 

Second  Department,  June  4,  1909. 

Bailroad — negligence  ~  judgment  •—  conformity  witli  pleading* — i]:^uxy 
to  paeaenger  while  alighting—  charge. 

Where  in  an  action  to  recover  for  personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  the  only  issue  tendered  by  the  pleadings  is 
whether  the  car  on  which  plaintiff  was  riding  stopped  and  then  started  before 
he  had  an  opportunity  to  alight,  it  is  error  so  to  charge  as  to  lead  the  jury  to 
believe  that  if  the  car  was  moving  only  slowly,  they  might  determine  whether 
it  constituted  contributory  negligence  for  plaintiff  to  attempt  to  alight. 

HiRSCHBBRG,  P.  J.,  and  Rich,  J.,  dissented. 

Appeal  by  the  defendant,  The  Nassau  Electric  Railroad  Com- 
pany, from  a  judgment  of  the  Municipal  Court  of  tlie  city  of  New 
York,  borough  of  Brooklyn,  in  favor  of  the  plaintiff,  rendered  on 
the  13th  day  of  January,  1909,  and  also  from  an  order  denying  a 
motion  for  a  new  trial. 

Francis  R.  Stoddard^  Jr.^  for  the  appellant. 

Edgar  J,  Treacy^  for  the  respondent. 

Woodward,  J. : 

The  complaint  in  this  action  to  recover  damages  for  personal 
injuries  alleges  that  the  plaintiff,  a  man  seventy-iive  years  of  age, 
was  properly  upon  one  of  defendant's  cars ;  that  he  signaled  the 
conductor  to  stop  at  a  oertain  street  corner,  and  that  the  car  came 
to  a  stop ;  that  while  the  plaintiff  was  in  the  act  of  alighting,  and 
while  one  foot  was  upon  the  running  board  of  the  car  and  the  other 
reaching  for  the  pavement,  the  car  was  suddenly  started,  throwing 
the  plaintiff  to  the  pavement,  resulting  in  the  injuries.  Plaintiff's 
witnesses  testified  to  the  facts,  as  alleged  in  the  complaint ;  that  the 
car  had  come  to  a  stop,  and  that  it  suddenly  started  before  the  plain- 
tiff had  an  opportunity  to  reach  the  pavement,  and  the  defendant's 
witnesses  testified  that  the  plaintiff  attempted  to  get  off  the  car 
while  it  was  still  in  motion,  though  going  very  slowly.  There  was 
evidence  to  justify  the  jury  in  finding  for  the  plaintiff,  but  we 
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are  of  the  opinion  tliat  the  trial  court  erred  in  refusing  the 
defendant's  request  to  charge.  The  court  in  its  cliarge  had  stated 
generally  the  rules  in  reference  to  the  defendant's  negligence,  and 
the  duty  of  the  plaintiff  to  establish  absence  of  contributory  neg- 
ligence, but  there  was  nothing  in  the  charge  which  called  the  atten- 
tion of  the  jury  to  the  fact  that  the  pleadings  alleged  that  the  car 
Lad  come  to  a  standstill,  and  that  it  was  started  without  giving  the 
plaintiff  an  opportunity  to  alight  in  safety ;  that  the  only  ground 
of  negligence  asserted  was  the  starting  of  the  car  from  a  standstill. 
At  the  close  of  the  charge  counsel  for  the  defendant  asked  the 
court  to  charge,  "  as  it  was  held  in  Anderson  v.  The  liailroad 
Company*  that  if  they  find  that  the  plaintiff  stepped  off  this  car 
while  in  motion,  they  must  iind  for  the  defendant."  Counsel  for 
plaintiff  stated  that  he  consented,  if  the  court  would  charge  it  this 
way :  •*  They  are  to  take  into  consideration  whether  the  car  was 
moving  sufficiently  to  make  it  dangerous  for  him  to  step  off ;  if 
the  car  was  moving  slowly  it  would  not  be  negligent  to  step  off 
the  car."  To  this  the  court  responded  :  "  Is  that  not  covered  in  my 
charge  about  his  stepping  off — any  act  for  which  he  was  to  blame 
and  the  accident  is  caused  by  that  he  is  guilty  of  contributory  neg- 
ligence." This  clearly  left  the  jury  in  a  position  to  believe  that  if 
the  car  was  only. moving  slowly,  they  might  determine  whether 
this  constituted  contributory  negligence,  when  the  only  issue  of 
negligence  tendered  by  the  pleadings  was  whether  the  car  stopped 
and  then  started  before  the  plaintiff  had  a  chance  to  alight.  Coun- 
sel for  defendant  stated  that  he  was  quoting  the  Anderson  case  and 
that  it  held  as  he  had  requested  the  court  to  charge.  The  court 
asked  :  "  What  is  that  again  \ "  and  counsel  repeated  the  request : 
"  If  the  plaintiff  stepped  off  the  car  while  in  motion  they  cannot 
find  a  verdict  for  the  plaintiff  and  must  find  for  the  defendant." 
To  this  the  court  said :  "  I  don't  think  I  can  charge  that  absolutely," 
and  after  counsel  liad  noted  an  exception  the  court  continued :  "  I 
will  not  charge  that  otlier  than  I  have  charged."  This  refusal  to 
charge  is  error ;  it  disregards  the  rule  that  judgments  shouid  be  ren- 
dered in  conformity  with  the  allegations  and  proofs  of  the  parties, 
secundum  allegata  et  probata  being  a   fundamental   rule  in  the 

♦See  Andermn,  v.  Third  Ate.  R  B.  Co.  (86  App.  Div.  809).—  [Rkp. 

App.  Dit,— Vol.  CXXXIII.        10 
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administration  of  justice.  (  Wright  v.  Delajield,  25  N.  Y.  266,  268  ; 
J^'urstv.  ZuckeVy  125  App.  Div.  591.)  In  the  Wright  case  it  is  said : 
"  Parties  go  to  court  to  trj  the  issues  made  by  the  j^leadings,  and 
courts  have  no  right  impromptu  to  make  new  issues  for  them,  on 
the  trial,  to  their  surprise  or  prejudice,  or  found  judgments  on 
grounds  not  put  in  issue,  and  distinctly  and  fairly  litigated."  The 
only  issae  here  W£is  whether  the  car,  being  stopped  to  let  the  plain- 
tiff alight,  was  started  before  he  had  an  opportunity  to  do  so  in 
safety ;  that  was  the  only  ground  on  which  the  plaintiff  claimed 
the  right  to  recover,  but  by  the  court's  refusal  to  charge  and  prac- 
tical acquiescence  in  the  attitude  of  plaintiff's  attorney,  the  jury 
were  permitted  to  give  a  verdict  if  they  concluded  that  the  car  had 
not  been  stopped,  but  was  moving  only  slowly,  which  was  an  issue 
not  tendered,  and  upon  this  view  the  verdict  might  have  been  found 
upon  the  very  evidence  which  the  defendant  submitted  to  defeat 
the  recovery  —  to  meet  the  issue  tendered  by  the  complaint.  Direct 
authority  for  this  holding  may  be  found  in  Coleman  v.  Met,  SL  R. 
Co.  (82  App.  Div.  435)  and  authorities  cited. 

Tlie  judgment  and  order  of    the   Municipal  Court  should   be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Burr  and  Miller,  JJ.,  concurred ;  IIirschbero,  P.  J.,  and  Rich, 
J.,  dissented. 

Judgment  and  order  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  costs  to  abide  the  event. 


The  New  York  Central  and  Hudson  River  Railroad  Company, 
Respondent,  v.  Samuel  Untermyer  and  Minnie  Carl  Untbr- 
MYER,  His  Wife,  Appellants. 

Second  Department,  June,  4.  1909. 

Bminent  domain  —  railroad  —  filing  map — branch  track  —  charter  of 
Kew  York  Central  and  Hudson  Biver  Bailroad  Company  construed  — 
damages  — condemnation  of  easement  —  use  of  electricity. 

Section  6  of  the  Hailroad  Law,  requiring  a  railroad  to  file  a  map  and  profile  of 
the  route  adopted,  before  it  is  entitled  to  institute  condemnation  proceedings, 
docs  not  apply  where  a  railroad  corporation,  charged  with  the  duty  of  handling 
the  traffic  of  a  great  system,  seeks  to  condemn  lands  whereon  to  construct  a 
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new  section  of  main  line  track  for  the  purpose  of  safely  and  conveniently 
discharging  that  duty. 

A  track  designated  as  an  "additional  main  track"  and  running  thirty -five  miles 
from  the  city  of  New  York  to  Croton,  to  be  used  to  accommodate  traffic  going 
in  and  out  of  the  Grand  Central  Station,  isa  "  branch  "  track  for  depot  accom- 
modations within  the  meaning  and  spirit  of  the  act  consolidating  the  New 
York  Central  Railroad  Company  and  the  Hudson  River  Railroad  Company 
'  into  a  single  corporation,  which,  while  it  does  not  release  the  new  corporation 
from  any  of  the  restrictions,  disabilities  or  duties  of  the  two  merged  corpora- 
tions, provides  that  the  new  corporation  shall  have  power  to  construct  * 'such 
branch  or  branches  for  depot  and  station  accommodations  as  may  be  required 
for  the  business  of  said  railroad.'* 

The  New  York  Central  and  Hudson  River  liailroad  Company  should  be  allowed 
to  construct  such  a  track,  although  it  has  exhausted  its  power  under  the  old 
Hudson  River  Railroad  Company's  charter,  by  which  it  is  bound  and  which 
gave  it  authority  to  construct  only  "  a  single,  double  or  treble  railroad." 

Where  commissionere  appointed  in  condemnation  proceedings  are  not  shown  to 
have  adopted  a  wrong  theory  and  where  they  have  in  connection  with  the 
hearings  visited  and  viewed  the  property,  their  determinations  will  not  be 
disturbed  on  appeal. 

Where  a  railroad  seeks  to  acquire  merely  an  easement  in  certain  lands  under 
water  to  the  extent  of  filling  in  the  same  so  as  to  obtain  lateral  support  for 
its  tracks,  the  owner  should  not  be  allowed  the  "fair  market  value"  of  such 
lands  and  it  is  not  error  for  the  commissionera  in  condemnation  proceedings 
to  adopt  one  standard  of  compensation  for  the  land  taken  in  fee,  and  another 
for  the  land  as  to  which  only  an  easement  is  taken. 

That  it  is  proposed  to  operate  trains  on  the  new  track  by  electricity  which  would 
increase  the  danger  of  communication  between  defendants'  land  and  the  water 
front,  does  not  greatly  increase  the  damages  suffered  by  them  where  the 
plainti£f  is  already  maintaining  a  treble  track  railroad  at  this  point  which 
under  its  charter  it  might  operate  by  electricity. 

Appeal  by  the  defendants,  Samuel  CTntermyer  and  another,  from 
a  final  order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  18th  day  of  April,  1908,  confirming  the  report  of 
commissioners  of  appraisal  in  a  condemnation  proceeding,  and  from 
the  judgment  entered  thereon,  and  also  from  a  judgment,  entered 
in  said  clerk's  office  on  the  26th  day  of  October,  1907,  upon  the 
decision  of  the  court  rendered  after  a  trial  at  the  Westchester  Special 
Term  appointing  commissioners  of  appraisal. 


Louis  JUars/iallj  for  the  appellants. 
John  F.  Brennan^  iot  the  respondent. 
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WoODWABD,  J. : 

The  plaintiff  in  its  petition  for  the  condemnation  of  lands  of  the 
defendants  near  the  city  of  Yonkers  avers  that  the  "  pnblic  nse  for 
wliich  said  property  is  required  is  for  an  additional  main  track  of 
the  plaintiff^s  railroad,  for  its  accommodation  and  to  afford  safer 
and  more  expeditious  and  convenient  handling  of  trains  and  traffic, 
which  have  increased  in  number  and  volume,  so  that  the  handling 
thereof  on  the  existing  tracks  of  the  plaintiff  is  difficult  and  dan- 
gerous. It  is  intended  by  the  plaintiff  herein  to  construct  an  addi- 
tional main  track  from  New  York  city  as  far  north  as  Croton,  and 
to  operate  its  trains  between  its  Grand  Central  Station  in  New  York 
city  and  Croton,  on  the  Hudson  division,  by  electrical  power,  and 
the  lands  and  the  rights  and  easements  in  lands  hereinbefore 
described  and  sought  to  be  acquired  in  this  proceeding  are  required 
for  the  purpose  of  running  and  operating  the  railroad  of  said  plain- 
tiff in  a  safe  and  proper  manner."  The  petition  seeks  to  condemn 
a  parcel  of  10,867  square  feet  of  land,  partially  under  the  waters  of 
the  Hudson  river,  together  with  the  "right  and  easement  to  fill  in, 
from  time  to  time,  with  earth  and  other  solid  material,  a  strip  of 
land  under  water,  of  the  uniform  width  of  twelve  and  one-half  *  *  * 
feet,  westerly  of  the  premises  above  described,  the  westerly  boundary 
line  thereof  being  parallel  to  the  westerly  boundary  line  of  the 
premises  above  described,  such  filling  at  the  easterly  boundary  line 
of  said  strip  of  land  to  be  level  at  all  points  with  tlie  roadbed  of  tlie 
party  of  the  second  part,  adjacent  thei'eto,  and  gradually  to  slope 
to  the  westerly  boundary  line  of  said  strip  of  land  under  water ; 
the  northerly  and  southerly  boundary  lines  of  the  said  strip  of  land 
being  the  northerly  and  southerly  boundary  lines,  respectively^ 
extended  westerly  of  the  premises  first  above  described.  Such  fill- 
ing is  necessary  for  the  support  of  tlie  roadbed  and  railroad  tradk  to 
be  constructed  by  plaintiff  upon  the  premises  first  above  desciibed." 

The  defendants  appeal  from  the  interlocutory  order  and  judg- 
ment condemning  the  lands  and  appointing  commissioners  of 
appraisal,  and  from  the  order  confirming  the  report  of  such  com- 
missioners, and  it  is  urged  that  the  interlocutory  judgment  was 
unwarranted  because  of  the  failure  of  the  plaintiff  to  comply  with 
the  preliminary  steps  required  bylaw  to  be  taken  in  order  to  entitle 
it  to  institute  these  proceedings.    It  is  the  contention  of  the  defend- 
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ants  that  section  6  of  the  Railroad  Law  (Laws  of  1890,  chap.  505, 
1^  amd.  by  Laws  of  1892,  chap.  676)  requires  the  filing  of  a  map 
and  profile  of  the  route  adopted  before  it  is  entitled  to  institute 
condemnation  proceedings.  A  reading  of  the  section  referred  to,  it 
would  seem  to  us,  is  sufiJcient  to  indicate  that  it  was  not  designed  to 
govern  in  a  case  of  this  kind  where  a  railroad  corporation,  charged 
with  the  duty  of  handling  the  traffic  of  a  great  system,  is  forced  to 
construct  a  new  section  of  main  line  track  for  the  purpose  of  safely 
and  conveniently  discharging  this  duty,  and  this  seems  to  have  been 
the  conclusion  reached  by  this  court  in  ^ew  York  Central  cfe  JS^icd- 
son  Biver  H.  IL  Co.  v.  Em%t  (114  App.  Div.  874). 

It  is  also  urged  by  the  defendants  that  the  plaintiff,  having  been 
created  under  the  provisions  of  chapter  917  of  the  Laws  of  1869, 
under  the  terms  of  which  the  New  York  Central  Railroad  Com- 
pany and  the  Hudson  River  Railroad  Company  were  consolidated 
into  a  single  body  corporate,  is  bound  by  the  limitations  of  the  Hud- 
son River  Railroad  Company  created  under  a  special  act  (Laws  of 
1846,  chap.  216)  and  which  provided,  among  other  things,  that  it 
should  have  "  power  to  construct  a  single,  double  or  treble  railroad 
or  way  between  the  cities  of  New  York  and  Albany,"  various  sec- 
tions of  the  act  reciting  the  same  language.  The  contention  is  that 
the  act  under  which  the  plaintiff  was  created  having  provided  in 
sections  3  and  4  that  ^^  upon  the  making  and  perfecting  such  agree- 
ment and  act  of  consolidation  as  hereinbefore  provided  *  *  * 
the  said  corporations  *  *  *  shall  be  deemed  and  taken  to 
be  one  corporation  by  the  name  provided  in  said  agreement  and 
act,  but  such  act  of  consolidation  shall  not  release  such  new  cor- 
poration from  any  of  the  restrictions,  disabilities  or  duties  of  the 
several  corporations,"  and  that  "  all  and  singular  the  rights,  privi- 
leges, exemptions  and  franchises  of  each  of  said  corporations 
*  *  *  shall  be  taken  and  deemed  to  be  transferred  to  and 
vested  in  such  new  corporation,"  and  the  plaintiff  having  already 
constructed  and  operated  a  treble  railroad  its  powers  under  the 
charter  of  the  Hudson  River  Railroad  Company  have  been 
exhausted.  Assuming  that  the  plaintiff  is  restricted  by  the  act 
in  question,  and  that  it  has  exhausted  the  right  '^  to  constnict  a 
single,  double  or  treble  railroad  or  way  between  the  cities  of  New 
York  and  Albany,"  the  powers  granted  by  the  statute  did  not  end 


Digitized  by 


Google 


150    New  Yobk  Central  &  H.  R.  E.  R.  Co.  v.  Untermyer. 

Second  Department,  June,  1909.  [VoL  183. 


there.  The  act  expressly  provides  (Laws  of  1846,  chap.  216,  §  1) 
that  ill  addition  to  the  general  power  above  stated  the  corporation 
shall  have  power  to  "  construct  such  branch  or  branches  for  depot 
and  station  accommodations  as  may  be  required  for  the  business  of 
said  railroad,"  and  the  petition  in  the  present  proceeding  states  that 
"  The  public  use  for  which  said  property  is  required  is  for  an  addi- 
tional main  track  of  the  plaintiff's  railroad,  for  its  accommodation 
and  to  afford  safer  and  more  expeditious  and  convenient  handling 
of  trains  and  traffic,  which  have  increased  in  number  and  volume, 
so  that  the  handling  thereof  on  the  existing  tracks  of  the  plaintiff 
is  difficult  and  dangerous,"  and  that  the  lands  required  are  "  for  the 
purpose  of  running  and  operating  the  railroad  of  said  plaintiff  in 
a  safe  and  proper  manner."  The  proposition  is  to  construct  this 
track  from  tlie  Grand  Central  Station  to  Croton,  a  distance  of 
about  thirty-five  miles,  and  while  the  petition  does  not  call  this  a 
branch,  but  refers  to  it  as  ''additional  main  track,"  this  language 
has  a  meaning  in  railroad  engineering  somewhat  different  from  the 
popular  understanding,  sidings,  switches,  etc.,  being  constructed 
generally  of  lighter,  and  often  of  rails  which  have  served  a  time  on 
main  tracks  and  have  then  been  utilized  for  secondary  purposes. 
Tlie  petition  clearly  indicates  tliat  this  new  main  track  is  for  the 
purpose  of  taking  care  of  the  traffic  going  in  and  out  of  the  Grand 
Central  Station,  and  it  comes  within  the  spirit  of  the  additional 
power  to  "  construct  such  branch  or  branches,  for  depot  and  station 
accommodations,  as  may  be  required  for  the  business  of  said  rail- 
road." It  is  not  a  power  to  construct  branch  lines  leading  off  into 
various  localities,  but  to  accommodate  the  depot  and  station  condi- 
tions of  the  railroad,  and  this  clearly  contemplates  such  tracks  as 
shall  be  found  necessary  in  the  practical  operations  of  a  treble  rail- 
road. An  additional  track  to  care  for  the  local  business  of  the 
Grand  Central  Station,  running  out  thirty-five  miles,  is  not  an 
abuse  of  the  power  conferred ;  it  is  such  a  branch  as  the  statute 
fairly  authorizes.  It  is  probably  true  that  a  lateral  or  branch  i-ail- 
road  usually  contemplates  one  running  from  some  point  on  the  main 
line,  intended  as  a  connecting  line  or  feeder,  to  quote  the  American 
and  English  Encyclopedia  of  Law  (Vol.  18  [2d  ed.],  p.  560),  but 
in  the  present  case  the  statute  itself  defines  the  branch  or  branches 
to  be  constructed,  and  these  are  "  for  depot  and  station  accommoda- 
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tions,  as  may  be  required  for  the  business  of  said  railroad,"  and 
clearly  contemplated  tracks  which  should  serve  to  take  care  of  the 
business  of  the  railroad  within  a  reasonable  distance  of  any  station, 
and  this  is  what  appears  to  be  contemplated  in  the  present  proceed- 
ing. It  is  in  harmony  with  the  provisions  of  chapter  727  of  the 
Laws  of  1905  (amdg.  Railroad  Law,  §  7),  which  specially  provides 
for  taking  lands  under  the  conditions  here  under  consideration. 

It  is  urged,  however,  that  the  commissioners  erred,  even  assum- 
ing them  to  have  authority  to  act,  in  adopting  two  standards  of 
valuation,  one.  for  the  land  taken  in  fee  and  another  for  that  as  to 
which  only  an  easement  was  required.  The  comraissionera  awarded 
thirty  cents  per  square  foot  for  the  lands  taken  in  fee  and  twelve 
cents  per  square  foot  for  the  easement.  The  contention  is  that  the 
defendants  are  entitled  to  the  "fair  market  value  of  the  lands" 
taken,  and  that  this  right  applies  not  only  to  the  land  taken  in  fee, 
but  to  that  as  to  which  the  easement  only  is  sought.  It  is  true  that 
the  plaintiff  is  seeking  permanent  rights  as  to  both  properties,  but 
it  is  not  true  that  the  rights  sought  to  be  acquired  are  the  same. 
The  lands  as  to  which  the  easement  is  required  are  under  water; 
the  plaintiff  asks  for  merely  the  right  to  fill  in  this  water  front 
in  such  a  way  as  to  bring  that  portion  of  it  along  its  tracks  to  the 
general  level  of  such  tracks,  and  then  to  slope  down  to  the  water 
for  the  purpose  of  affording  lateral  support  to  the  lands  which  it 
seeks  to  take  in  fee.  The  railroad  does  not  ask  to  use  the  land  for 
any  other  purpose  than  support;  the  owners  can  build  upon  the 
same,  or  make  any  use  of  it  which  does  not  interfere  with  the  lat- 
eral support  of  the  railroad  tracks,  and  such  a  taking  is  very  differ- 
ent from  a  taking  for  railroad  purposes  generally.  It  is  a  railroad 
purpose,  but  it  is  a  limited  railroad  purpose,  leaving  the  most  of  the 
rights  of  the  owners  as  free  from  interference  as  though  the  taking 
was  confined  to  the  strip  of  seven  and  one-half  feet  in  width, 
which  is  taken  in  fee.  To  say  that  there  is  no  difference  between 
these  cases  is  to  ignore  the  practical  and  every-day  knowledge  of 
affairs,  and  to  permit  mere  assertion  to  take  the  place  of  reason. 
The  cases  of  Oiti/  ofSt/racuse  v.  Stacey  (86  Hun,  441) ;  Rohy  v. 
N.  T,  a  cfe  n,  R.  R,  R.  Co,  (142  N.  Y.  176) ;  Miner  v.  N,  Y.  C. 
dkH.  R.  R.  R.  Co.  (123  id.  242)  and  Hudson  cfe  Manhattan  R.  R. 
Co.  V.  Wendel  (193  id.  178,  179)  do  not  state  any  doctrine  of  this 
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kind ;  they  merely  hold  the  general  rules  so  well  understood  in  con- 
demnation proceedings,  that  the  statutes  must  be  strictly  complied 
with,  and  that  just  compensation  shall  be  made,  and  the  rule  is  well 
established  that  where  the  commissioners  are  not  shown  to  have 
adopted  a  wrong  theory,  and  where  they  have,  in  connection  with 
the  hearings,  visited  the  property  and  viewed  the  same,  their  deter- 
minations are  not  to  be  disturbed  by  the  court  on  appeal.  There  is 
no  doubt  whatever  that  the  defendants  are  entitled  to  have  full 
compensation  for  the  land  actually  taken,  to  the  extent  that  it  is 
taken,  and  that  they  are  entitled  to  those  consequential  damages 
which  result  from  the  taking  of  the  property  out  of  the  estate  owned 
by  them,  but  the  record  discloses  that  the  commissioners  have  made 
awards  for  these  elements  of  value;  that  they  have  viewed  the 
premises,  as  conceded  by  appellants'  counsel  at  page  42  of  his  brief, 
and  have  taken  evidence  upon  all  the  points  offered  for  consideration. 
Under  what  rule  of  law,  then,  are  we  to  hold  that  the  defendants 
have  not  been  awarded  that  just  compensation  which  the  Constitution 
and  the  law  provides  shall  be  made  ? 

It  is  suggested  that  the  plaintiff,  by  using  an  electrical  equipment, 
is  greatly  increasing  the  danger  of  crossing  the  tracks  which  it  is 
proposed  to  construct,  and  that  this  constitutes  a  practical  cutting 
off  from  the  river  front  of  all  of  the  premises  of  the  defendants  not 
taken.  It  should  be  remembered,  however,  that  the  plaintiff  is  now 
maintaining  a  treble-track  railroad,  cutting  the  defendants  off  from 
the  river  front ;  that  the  river  front,  between  the  railroad  and  the 
river,  is  largely  under  water,  and  that  the  plaintiff  has  a  right 
under  its  charter  (Laws  of  1846,  chap.  216,  §  1)  to  "transport, 
take  or  carry  any  property  and  persons  upon  the  same  by  the 
power  and  force  of  steam,  of  animals,  or  of  any  mechanical  or  other 
power,  or  of  any  combination  of  them,"  so  that  it  might,  if  it 
chose,  equip  its  present  tracks  with  electricity,  and  this  right  was 
acquired  with  its  right  of  way  through  the  defendants'  premises. 
Having  this  right  as  to  the  tracks  now  in  use,  it  must  be  clear  that 
the  damages  could  not  be  greatly  increased  by  the  additional  track 
proposed  to  be  constructed,  and  the  witnesses  testifying  to  values 
laid  great  stress  upon  the  fact  that  the  proposed  electrification  of 
this  branch  line  increased  the  danger  and  operated  to  cut  off  the 
defendants  from  the  river  front.     The  witnesses  called   by  the 
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defendants  to  testify  as  to  values  varied  in  their  estimates  from 
fortj-tive  to  seventy-five  cents  per  square  foot  for  the  property 
taken  in  fee,  while  the  plaintiffs  witnesses  placed  the  value  as  low 
as  fifteen  cents  per  square  foot,  and  the  commissioners  viewing  the 
premises  placed  the  figure  at  thirty  cents  per  square  foot,  and  like 
variations  occurred  in  the  matter  of  the  easement,  and  the  conse- 
quential damages,  and  these  the  commissioners  have  fixed.  Na 
errors  are  urged  in  regard  to  the  evidence  submitted ;  no  excep- 
tions are  brought  forward,  and  the  only  ground  for  reversal,  aside 
from  the  legal  questions  already  considered,  is  the  alleged  inade- 
quacy of  the  awards.  But  no  rule  is  suggested  by  which  the  deter- 
mination of  the  commissioners  who  viewed  the  premises  can  be 
overturned,  and  while  we  might  think  that  the  awards  were  not  as 
large  as  might  properly  have  been  awarded  under  the  special 
circumstances,  we  find  no  ground  for  this  court  to  interfere. 

The  order  and  judgment  appealed  from  should  be  affirmed,  witli 
costs.  * 

HiRscHBERO,  P.  J.,  Jenks,  Eich  and  Miller,  JJ.,  concurred. 

Final  order  and  judgment  affirmed,  with  costs. 


Antonino  Di  Blasi,  Appellant,  v.  Giuseppe  Artalb  and  Others^ 

Respondents. 

Second  Department,  June  4,  1909. 

Slander  —  party  —  more  than   one  defendant  —  pleading  —  conspiracy* 

Two  or  more  persons  may  be  joined  as  defendants  in  an  action  for  slander. 

A  complaint  in  an  action  for  slander  which  joins  several  persons  as  defendants 
and  alleges  that  the  slander  was  spoken  by  "  the  defendants  and  each  of  them  " 
is  not  demuiTable  on  the  ground  that  causes  of  action  have  been  improperly 
united,  and  under  the  complaint  the  plaintiff  may  prove  that  the  slanders  were 
uttered  pursuant  to  a  common  agreement. 

Appjsal  by  the  plaintifiE,  Antonino  Di  Blasi,  from  a  final  judg- 
ment of  the  County  Court  of  Kings  county  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  said  county  on  tlie 
4:th  day  of  March,  1909,  dismissing  the  complaint,  with  notice  of 
an  intention  to  bring  up  for  review  an  interlocutory  judgment 
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entered  in  said  clerk's  office  on  the  8th  day  of  February,  19Q9, 
upon  the  decision  of  the  court  sustaining  the  defendants'  demurrer 
to  the  complaint. 

Ildbart  S.  JBird,  for  the  appellant. 

Jere.  Liebermann  [Mic/iad  0.  Mini  with  him  on  the  brief],  for 
the  respondents. 

Jenks,  J. : 

The  action  is  slander,  and  the  material  part  of  the  complaint  is : 
*^That  on  or  about  the  3rd  day  of  December,  1908,  at  number  152 
Johnson  avenue,  in  the  Borough  of  Brooklyn,  County  of  Kings, 
City  and  State  of  New  York,  the  defendants  and  each  of  them,  in 
the  presence  and  hearing  of  one  Giovanni  Buongirno  and  divers 
other  persons,  maliciously  spoke  concerning  and  to  the  plaintiff  the 
following  false  and  defamatory  words  in  the  Italian  language :  *  Tu 
sei  ladro,  co  hai  rubato  Lire  ottocento.'  That  said  words  meant  and 
were  understood  to  mean  by  the  pei*sons  then  present  and  hearing 
the  same :  '  You  are  a  thief,  you  have  stolen  from  us  eight  hundred 
Lire.^''  The  demurrer  is:  "The  defendants  above  named,  and 
each  of  them,  demur  to  the  complaint  lierein  on  the  ground  that 
causes  of  action  have  been  improperly  united,  in  that  the  plaintiff 
lias  joined  in  one  action,  several  and  distinct  causes  of  action  against 
each  defendant,  alleged  to  have  spoken  the  slanderous  words  men- 
tioned in  the  complaint  herein."  We  think  that  the  demurrer  was 
not  well  made.  The  point  of  the  demurrants  is  that  an  action  for 
slander  can  be  maintained  against  but  one  j^erson.  But  since  the 
judgment  of  the  Court  of  Appeals  in  Green  v.  J)avies  (182  N.  Y. 
499)  this  is  not  the  rule  in  this  State.  The  learned  counsel  for  the 
respondents  would  limit  the  force  of  that  judgment  as  a  precedent 
in  this  case, in  that  the  court  in  GhreerHs  Ca8e{»upra)  but  "indicates 
that  there  is  a  possibility  "  for  holding  several  defendants  for  the 
slander,  provided  they  procure  the  utterance,  or  the  utterance  was 
"  in  pursuance  of  a  common  agreement,"  whereas  this  complaint  states 
that  the  slanderous  words  were  spoken  by  each  of  them,  and  not  by 
one  person,  either  under  procurement  or  under  agreement.  Cullkn, 
Oh.  J.,  in  Green  v.  Davies  {supra)^  while  disavowing  any  gfuggestion 
that  repetition  of  a  slander  is  part  of  the  original  slander,  says  for  the 
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court :  "  But  if  the  two  slanders  were  uttered  in  pursuance  of  a  com- 
mon agreement  between  tlie  parties  tliat  such  slanders  should  he 
uttered,  then  each  is  jointly  liable  with  the  other  for  their  utterance 
and  separate  causes  of  action  for  slander  may  be  joined  in  the  same 
complaint  under  section  484  of  the  Code."  It  is  true  that  in  Green! s 
CcLse  {supra)  there  was  specific  allegation  of  conspiracy,  but,  as 
pointed  out  in  that  case  (citing  authorities),  this  was  not  essential. 
The  fact  tliat  a  slander  is  spoken  by  more  than  one  conspirator  does 
not  negative  the  existence  of  the  conspiracy  to  utter  that  slander. 
In  fine,  I  think  that  the  plaintiff  would  be  entitled  under  tliis  com- 
plaint to  prove  that  these  slanders  were  uttered  in  pursuance  of  a 
common  agreement,  within  the  rule  of  Greenes  Case  {sujpra\  and 
hence  that  the  judgment  and  the  interlocutory  judgment  must  be 
reversed,  with  costs,  with  leave  to  the  defendants  to  plead  over  on  pay- 
ment of  costs. 

HiEscHBERG,  P.  J.,  Gaynor,  Rioh  and  Miller,  JJ.,  concurred. 

Judgment  and  interlocutory  judgment  of  the  County  Court  of 
Kings  county  reversed,  with  costs,  with  leave  to  the  defendants  to 
plead  over  on  payment  of  costs. 


Charles  M.  Purdy,  Eespondent,  v.  George  II.  Robinson, 

Appellant. 

Second  Department,  June  4,  1909. 

Tort — criminal  conversation  —  pleading  —  husband's  adultery — defense 
—  mitigation  of  damages  —  alienation  of  affections. 

Tbe  beginning  of  an  action  for  divorce  does  not  sever  the  relation  of  husband 
and  wife. 

A  husband's  cause  of  action  for  criminal  conversation  is  not  barred  by  the 
plea  of  the  adulterer  that  before  the  act  of  criminal  convers^ition  the  plaintiff's 
wife  had  instituted  an  action  for  divorce  in  which,  after  the  act  complained 
of,  a  final  judgment  was  rendered  in  her  favor. 

WhUe  the  fact  that  the  husband  committed  adultery  is  not  available  as  a  bar  to 
the  adulterer  with  the  wife  when  sued  for  criminal  conversation,  yet  such  con- 
duct may  go  to  the  mitigation  of  damages. 

A  separate  cause  of  action  for  alienation  of  affections  pleaded  as  of  a  period  prior 
to  the  institution  of  the  proceedings  foi  divorce  is  unaffected  by  any  consider- 
ation as  to  the  divorce. 
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Appeal  by  the  defendant,  George  H.  Robinson,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Westchester  on 
the  7th  day  of  March,  1908,  upon  the  decision  of  the  court,  rendered 
after  a  trial  at  the  Westchester  Special  Term,  sustaining  the  plain- 
tiff's demurrer  to  the  separate  defense  contained  in  the  amended 
answer. 

Lawrence  E.  Brown^  for  the  appellant. 

Ernest  C,  Morse^  for  the  respondent. 

Jenks,  J. : 

The  first  cause  of  action  is  alienation  of  a  wife's  affections,  and 
the  second  cause  criminal  conversation.  The  action  was  begun  on 
May  2,  1907.  The  plaintiff  has  succeeded  in  a  demurrer  to  the 
separate  defense  as  insufficient  in  law.  That  defense  is  that,  on  or 
about  June  14,  1906,  the  wife  began  her  action  for  an  absolute 
divorce  for  adultery,  wherein  the  issues  were  tried,  with  the  result 
of  an  interlocutory  judgment  in  her  favor  on  October  22, 1906,  and 
a  final  judgment  accordingly  on  January  28, 1907.  And  the  defend- 
ant asks  to  refer  on  the  trial  of  this  action  to  the  said  judgment, 
interlocutory  judgment,  referee's  report  and  complaint. 

A  husband's  cause  of  action  for  criminal  conversation  should  not 
be  barred  by  the  plea  of  the  adulterer  that  after  the  act  of  criminal 
conversation  the  husband  had  forfeited  or  destroyed  his  conjugal 
rights.  (See  Miohael  v.  DunJde^  84  Ind.  544;  Wood  v.  Mathews, 
47  Iowa,  409,  citing  as  cases  maintained  Dickerman  v.  Graves,  6 
Cush.  308 ;  Ratcliff  v.  Wales,  1  Hill,  63.)  It  was  decided  in  Eng- 
land, and  followed  in  Pennsylvania,  that  when  the  husband  had 
relinquished  consortium  by  his  assent  to  living  apart  or  separation, 
his  action  for  criminal  conversation  had  thereafter  would  not  lie. 
{Weedon  v.  Timhrell,  5  Term  Eep.  [Dnrn.  &  E.]  357;  Iiy  v. 
DersiZer,  2  Yeates,  278.)  But  Weedon  v.  Timhrell  {supra)  was 
not  without  criticism.  (See  Chambers  v.  Caulfield,  6  East,  244, 
Lord  Ellenborough,  Ch.  J.,  247.)  And  it  is  said  in  Cross  v. 
Grant  (62  K  H.  685)  that  the  court  found  that  it  had  been  fol- 
lowed in  but  one  American  case,  and  that  in  Canada.  The  court 
also  comments:  ''If  the  husband,  by  his  conduct,  compels   the 


Digitized  by 


Google 


PuKDY  V.  Robinson.  157 


App.  Div.]  Second  Department,  June,  1909. 


eeparatiou  from  him  of  his  wife,  he  may,  as  to  her,  have  lost  his 
legal  right  to  the  solace  and  comfort  of  her  society,  but  not  as  to  all 
the  world.  His  consent  is  not  thereby  extended  to  other  men  for 
sexual  commerce  with  her.  Although  separated  from  her  husband, 
and  by  Ijtis  fault,  she  remains  his  wife  until  divorced,  and  for  lier 
support  lie  is  liable."  And  the  court,  per  Woods,  Ch.  J.,  said  in 
MiehaeL  v.  DunJde  (supraj  545) :  "  It  would  not  be  in  the  inter- 
ests of  good  order  and  the  public  morals  to  permit  the  seducer  of  a 
wife  to  set  up  a  disagreement,  or  even  a  separation,  between  her  and 
the  husband,  as  a  complete  defense  to  an  action  by  the  latter  for 
the  wrong."  An  act  of  criminal  conversation  is  charged  in  the 
time  intervening  the  commencement  of  the  wife's  action  for  divorce 
and  the  tinal  decree  therein.  The  proposition  of  the  defendant 
applied  to  this  case  is  that  after  a  wife  begins  an  action  for  absolute 
divorce,  if  she  liave  a  leman  thereafter  he  is  secure  from  an  action 
by  her  husband  for  criminal  conversation.  But  the  beginning  of 
an  action  for  absohite  divorce  does  not  sever  the  relation  of  hus- 
band and  wife.  The  wife  cannot  thereafter  coiiabit  with  the 
husband  and  succeed  in  her  action,  but  cohabitation  is  not  the  full 
measure  of  his  conjugal  rights.  In  Bigaouette  v.  Paulet  (134 
Mass.  125,  126)  the  court,  per  Allen,  J.,  say:  "The  essential 
injury  to  the  husband  consists  in  the  deiilement  of  the  marriage 
bed  —  in  the  invasion  of  his  exclusive  right  to  marital  intercourse 
with  his  wife,  and  to  beget  his  own  children.  Tliis  presumes  the 
loss  of  the  consortium  with  his  wife,  of  comfort  in  her  society  in 
that  respect  in  which  his  right  is  peculiar  and  exclusive.  Although 
actions  of  this  nature  have  generally  been  brought  where  the  alien- 
ation of  the  wife's  afFections,  and  actual  deprivation  of  her  society 
and  assistance,  have  been  the  prominent  injury  to  the  husband,  yet 
it  is  plain  that  the  seduction  of  the  wife,  inducing  her  to  violate  her 
conjugal  duties,  and  the  injuries  arising  from  that,  are  not  tlie 
foundation  of  the  action.  The  original  and  approved  form  of  action 
is  trespass  vi  et  armia,  and,  though  this  form  was  adopted  when  the 
act  was  with  the  consent  of  the  wife,  it  was  for  t!ie  reason,  as  given 
by  Chief  Justice  Holt,  that  ^  the  law  indulges  the  husband  with  an 
action  of  assault  and  battery  for  the  injury  done  to  him,  though  it 
be  with  consent  of  liis  wife,  because  the  law  will  not  allow  her  a 
consent  in  such  case  to  the  prejudice  of  her  husband,  because  of  the 
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interest  be  has  in  lier.' "  The  J^act  that  the  hnsband  committed 
adultery  is  not  available  as  a  bar  to  the  adulterer  with  the  wife 
when  sued  for  criminal  conversation.  Lord  Kenyon  ruled  to  the 
contrary  at  nisi  jprius  ( Wyndfiam  v.  Wycoinbe^  4  Esp.  16),  but 
Lord  Alvanley,  also  at  nm  priua^  refused  to  follow  hinjn  {Brom- 
ley V.  Walldce^  4  Esp.  237),  and  the  later  authorities  sustain  Lord 
Alvanley's  position.  (1  Bish.  Mar.,  Div.  &  Sep.  §  1371,  citing  Nor- 
ton v.  Warner^  9  Conn.  172;  ShattuoTc  v.  Hammond^  46  Vt.  466. 
See,  too,  Browning  v.  Jones^  62  111.  App.  597 ;  Harrison  v.  Pricey 
22  Ind.  165.)  Of  course  such  conduct  may  go  to  mitigation  of  the 
damages.  (Authorities  supra;  Iladley  v.  Hey  woody  121  Mass.  236.) 
Oleason  v.  Knajpp  (66  Mich.  291),  cited  by  the  learned  counsel  for 
the  appellant,  is  not  for  him.  In  that  case  the  wife  had  obtained  a 
divorce  without  defense,  and  the  former  husband  afterwards  sued 
the  defendant  for  criminal  conversation,  alleging  an  act  hnovm  to 
the  foTTner  husband  before  the  divorce  suit.  The  court  decided 
that  if  the  husband  had  such  a  cause  of  action,  it  would  not  only 
have  been  admissible  in  evidence  in  the  divorce  suit,  but  would 
have  been  an  absolute  defense;  that  the  husband^s  failure  to 
defend  the  divorce  suit  upon  that  ground  left  it  completely  cut  oflE, 
and  that  the  decree  of  divorce  was  legally  conclusive  that  the  facts 
now  relied  upon  by  him  in  his  action  for  criminal  conversation  did 
not  exist.  (Cited  also  in  2  Bish.  Mar.,  Div.  &  Sep.  §  1589.)  I 
think  that  this  doctrine  is  sound.  But  of  course  that  rule  depends 
upon  the  fact  that  the  husband  had  knowledge  so  as  to  make  the  plea. 

Further,  the  second  cause  of  action  pleads  adulteries  which  are 
alleged  to  have  been  committed  subsequent  to  the  institution  of  the 
action  for  divorce.  And,  finally,  the  cause  of  action  for  alienation 
remains  unaffected  by  any  consideration  as  to  the  divorce,  inasmuch 
as  it  is  pleaded  as  of  a  period  prior  to  the  institution  of  that  suit.  It 
is  a  separate  cause  of  action.     (Z^y  v.  Harris y  29  App.  Div.  453.) 

The  interlocutory  judgment  must  be  affirmed,  with  costs. 

Woodward,  Gaynoe,  Burr  and  Miller,  J  J.,  concurred. 
Interlocutory  judgment  affirmed,  with  costs. 


Digitized  by 


Google 


People  ex  rel.  Peabody  v.  Chanlee.  159 

App.  Div.]  Second  Department,  June,  1909. 

The  People  of  the  State  of  New  York  ex  rel.  A.  Russell  Pea- 
body,  Relator,  v.  Robert  W.  Chanler,  Slieriff  of  Dutchess 
County,  and  Robert  B.  Lamb,  Superintendent  of  the  Matteawan 
State  Hospital,  Respondents. 

Harry  K.  Thaw  and  Charles   Morschauser,  Attorney  for  the 
Relator,  Appellants. 

Second  Department,  June  4,  1909. 

Crime  —  insanity  —  commitment  under  section  454  of  the  Code  of  Crim- 
inal Procedure  —  constitutionality  —  police  power. 

Section  454  of  the  Code  of  Criminal  Procedure,  which  provides  that  "  when  the 
defense  is  insanity  of  the  defendant  the  jury  must  be  instructed,  if  they  acquit 
him  on  that  ground,  to  state  the  fact  with  their  verdict.  The  court  must, 
thereupon,  if  the  defendant  be  in  custo<1y,  and  they  deem  his  discharge  danger- 
ous to  the  public  peace  and  safety,  order  him  to  be  committed  to  the  State 
lunatic  asylum  until  he  becomes  sane,"  is  not  unconstitutional  on  the  ground 
that  it  does  not  provide  for  notice  and  a  hearing. 

It  was  the  intention  of  the  Legislature  that  the  court  should  rest  its  conclusion 
as  to  the  defendant's  insanity  at  the  time  of  the  trial  on  the  evidence  given  at 
the  trial  and  the  defendant's  appearance  thereat. 

By  a  plea  of  insanity  a  defendant  in  a  criminal  action  voluntarily  submits  the 
question  of  his  insanity  to  the  court  by  which  he  is  tried,  and  although  the 
direct  issue  is  insanity  at  the  time  of  the  commission  of  the  alleged  crime,  yet 
evidence  of  such  insanity  may  show  that  it  is  chronic  and  continuous  or 
progressive  and  incurable. 

One  who  makes  such  a  plea  and  seeks  to  establish  it  has  notice  under  the  pro- 
visions of  section  454  of  the  Code  of  Criminal  Procedure  of  a  hearing  that  may 
reveal  his  condition  of  insanity  at  the  time  of  the  trial  and  lead  to  his 
commitment. 

The  trial  of  a  defendant  does  not  intend  that  he  is  sane  because  an  insane  person 
may  be  tried  for  a  crime  if  he  is  competent  to  understand  the  proceeding  and 
make  his  defense. 

A  commitment  made  under  section  454  of  the  Code  of  Criminal  Procedure  is  not 
for  the  punishment  of  the  defendant,  but  for  the  protection  of  the  public  and 
is  made  in  the  exercise  of  the  police  power  of  the  State  which  permits  the 
restraining  of  dangerous  insane  persons. 

The  provisions  of  law  whereby  a  defendant  committed  under  section  454  of  the 
Code  of  Criminal  Procedure,  can  forthwith  institute  habeas  corpus  proceed- 
ings to  establish  his  sanity  and  consequent  right  to  an  instant  discharge,  satisfy 
the  constitutional  requirement  that  one  shall  not  be  deprived  of  liberty  without 
due  process  of  law. 

Ga^tkor,  J.,  dissented,  with  opinion. 
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Appeal  by  Harry  K.  Thaw  and  Charles  Morschauser,  attorney 
for  the  relator,  from  an  order  of  the  Supreme  Court,  made  at  the 
"Westchester  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Westchester  on  the  12th  day  of  October,  1908,  dis- 
missing a  writ  of  habeas  corpus  theretofore  issued  upon  the  petition 
of  the  relator  in  behalf  of  Harry  K.  Thaw,  and  directing  that  the 
said  Thaw  be  remanded  to  the  custody  of  the  Matteawan  State 
Hospital  for  Criminal  Insane. 

Franklin  Bartlett^  for  the  relator. 

Asa  Bird  Gardiner  And  liohert  C.  Taylor  {Edward  R,  0*Malley^ 
Attorney- Ge7ieralyeknd  Williaiti  Travers  Jerome^  District  Attorney^ 
with  them  on  the  brief],  for  the  respondents. 

Jenks,  J. : 

The  point  raised  is  that  the  statute  whereby  Thaw  was  committed 
is  unconstitutional  in  that  it  does  not  provide  for  notice  and  a  hear- 
ing. Thaw  was  committed  pursuant  to  a  provision  contained  in 
that  part  of  the  Code  of  Criminal  Procedure  which  relates  to  the 
trial  and  the  verdict.  (Part  4,  tit.  7,  chap.  3.)  This  provision  (§  454) 
reads :  "  When  the  defense  is  insanity  of  the  defendant  the  jury 
must  be  instructed,  if  they  acquit  him  on  that  ground,  to  state  the 
fact  with  their  verdict.  The  court  must,  thereupon,  if  the  defend- 
ant be  in  custody,  and  they  deem  his  discharge  dangerous  to  the 
public  peace  or  safety,  order  him  to  be  committed  to  the  State  lunatic 
asylum  until  he  becomes  sane.'*  "  The  practical  effect"  is  that  the 
Legislature  has  prescribed  that  a  successful  defense  of  insanity  shall 
not  as  a  matter  of  course  be  followed  by  the  absolute  discharge 
of  the  defendant  (fileason  v.  Inhahitants  of  West  Boylston^  136 
Mass.  489,  490),  but  it  may  be  followed  by  his  commitment  until  he 
becomes  sane.  As  such  commitment  is  not  a  matter  of  course,  but 
may  be  made  only  by  that  court,  and  only  of  a  defendant  in  detention 
whom  the  court  deems  dangerous  to  the  public  peace  and  safety  if 
discharged,  and  the  commitment  lasts  only  until  the  defendant 
becomes  sane,  we  must  infer  that  the  Legislature  intended  that  the 
court  would  commit  only  after  its  conclusion  that  at  the  time  of 
acquittal  the  defendant  was  insane  so  as  to  be  a  menace  to  the  pub- 
lic peace  and  safety.     But  as  there  is  no  provision  for  enlightenment 
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of  the  court  in  any  other  manner,  it  must  be  that  the  Legislature 
intended  that  the  court  could  rest  its  conclusion  upon  the  evidence 
given  at  the  trial  and  the  appearance  of  the  defendant  thereat.  If 
the  defendant's  plea  was  insanity  and  it  liad  prevailed,  it  would  follow 
that  insanity  was  litigated  at  the  trial.  Although  the  inquiry  at  the 
trial  would  be  directed  to  insanity  at  the  time  of  the  commission  of 
the  offense,  yet  the  evidence  might  establish  that  such  insanity  had 
not  ceased,  but  had  continued,  that  it  was  chronic,  that  the  defendant 
might  then  or  thereafter,  in  the  very  nature  of  his  disease,  be  sub- 
ject to  recurrences  of  a  state  of  mind  like  unto  that  in  him  when  he 
committed  the  alleged  crime.  And  moreover,  such  evidence  might 
well  bear  directly  upon  the  condition  of  the  defendant  at  the  time  of 
trial.  For  Gray,  J.,  speaking  for  the  court  in  People  v.  Hoch  (150 
N.  Y.  291),  says :  "  Of  course,  the  issue  turns  upon  the  prisoner's  men- 
tal condition  at  the  time  of  the  homicide  —  whether  he  was  laboring 
under  such  a  defect  of  reason  as  to  render  him  incapable  of  know- 
ing the  nature  and  quality  of  the  homicidal  act,  or  was  incapable  of 
knowing  that  it  was  wrong.  But  there  is  no  apparent  reason,  and  I 
am  aware  of  no  authority,  for  holding  that,  in  addition  to  all  the 
other  facts,  the  jury  may  not  be  informed,  by  one  competent  to 
speak,  as  to  the  mental  condition  of  the  defendant  at  the  time  of  his 
trial.  He  stands  before  them  accused  of  the  crime,  with  the  plea 
of  insanity  to  shelter  him  from  a  conviction  at  their  hands,  and,  in 
their  consideration  of  his  plea  for  exoneration,  no  competent  evi- 
dence bearing  upon  his  mental  condition  at  the  time  of  the  homi- 
cide, or  since,  should  be  excluded  and  the  evidence  objected  to, 
certainly,  cannot  be  said  to  be  prejudicial  to  any  substantial  rights 
of  the  accused,  or  to  contravene  the  demands  of  justice."  Thus 
the  Legislature  might  well  have  contemplated  that  the  court  might 
reach  its  conclusion,  enlightened  as  the  court  was  said  to  be  in 
People  V.  McElvaine  (125  N.  Y.  608):  "It  had  previously  tried 
the  defendant  for  the  same  crime  and  had  heard  the  evidence 
acldnced  by  the  defendant  to  support  the  plea  of  insanity.  It  was 
familiar  with  the  appearance  and  conduct  of  the  prisoner  during  the 
period  of  that  trial,  and  had  sufficient  grounds  before  it  to  judge  as 
to  the  probability  of  his  present  sanity."  It  is  common  knowledge 
that  insanity  may  be  chronic,  yet  with  lucid  intervals,  that  it  is 
App.  Div.— Vol.  CXXXIII.        11 
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marked  by  periods  of  quiet  and  of  storm,  that  one  insane  may  at 
times  demean  himself  as  if  entirely  normal,  and  yet  without  warn- 
ing suddenly  become  as  dangerous  as  a  Malay  running  amuck. 
There  is  no  method  in  actual  madness.  The  plea  of  insanity  is  that 
of  a  defendant,  and  he  must  be  regarded  as  understanding  the 
eflEect  thereof.  (Penal  Code,  §  20.)  He,  therefore,  voluntarily  sub- 
mits the  question  of  his  insanity  to  the  court  of  his  trial/  Although 
the  direct  issue  is  insanity  at  the  time  of  tUe  commission  of  the 
alleged  crime,  yet  evidence  of  such  insanity  may  also  show  that  it  is 
chronic  and  continuous  or  progressive  and  incurable,  or  evidence 
may  be  given  "  as  to  the  mental  condition  of  the  defendant  at  the 
time  of  his  trial."  {People  v.  Sochy  supra,)  It  cannot  then  be  said 
that  a  defendant  who  makes  the  plea  of  insanity  and  seeks  to  establish 
it  did  not  have  notice  under  this  provision  of  a  hearing  that  might 
reveal  his  condition  of  insanity  at  the  time  of  his  trial,  and  a  hear-' 
ing  of  which  the  result  might  be  such  commitment  upon  acquittal 
for  insanity,  under  the  said  provision  of  the  Code  of  Criminal  Pro- 
cedure, as  was  made  in  this  case.  It  cannot  be  said  that  the  trial  of 
a  defendant  intends  that  he  is  sane  for  the  reason  that  an  insane 
man  may  be  tried  if  he  is  competent  to  understand  the  proceeding 
and  to  make  his  defense.  (Penal  Code,  §  20 ;  Freeman  v.  People^ 
4  Den.  9.)  The  law  makes  a  distinction  between  the  mental  irre- 
sponsibility which  precludes  trial  for  a  crime  and  that  which  excuses 
from  liability  for  a  crime.  An  act  done  by  a  person  who  is  an 
idiot,  imbecile,  lunatic  or  insane  is  not  a  crime,  but  one  is  not 
excused  from  criminal  liability  as  an  idiot,  imbecile,  lunatic  or  insane 
person  or  of  unsound  mind,  except  at  the  time  of  the  commission 
of  the  alleged  criminal  act  he  was  laboring  under  such  defect  of 
reason  as  either  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing  or  not  to  know  that  the  act  was  wrong.  But  the  prohi- 
bition against  trial,  sentence  to  punishment  or  punishment  is  that 
one  cannot  be  tried  or  sentenced  or  punished  while  in  a  state  of 
idiocy,  imbecility,  lunacy  or  insanity  so  as  to  be  incapable  of  under- 
standing the  proceeding  or  making  his  defense.  (Penal  Code, 
§§20,21.) 

Such  a  commitment  is  not  for  the  punishment  of  such  a  defend- 
ant, for  there  can  be  no  punishment  for  him  who  has  been  acquitted, 
but  it  is  for  protection  for  the  public,  made  in  the  exercise  of  the 
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police  power  of  the  State,  which  permits  the  restraint  of  an  insane 
person  who  at  large  would  be  a  danger  to  the  peace  and  safety  of 
the  people.  The  commitment  can  last  only  so  long  as  the  defend- 
ant is  insane,  and  he  has  the  right  at  any  time  under  the  law  to 
have  his  sanity  determined  upon  habeas  corpus. 

Moreover,  Freund  on  the  Police  Power  (§  255)  says :  "  The 
right  to  apply  at  any  time  for  discharge  has  been  held  to  reconcile 
even  the  absence  of  hearing  in  the  first  instance  with  the  constitu- 
tional requirement  of  due  process,  and  if  upon  such  proceeding  the 
petitioner  is  found  to  be  insane  his  detention  may  be  continued." 
In  DowdeUj  Petitioner  (169  Mass.  387),  the  petitioner  applied  for  his 
discharge  from  commitment  in  that  the  statute  was  unconstitutional 
because  it  did  not  require  any  notice  to  the  insane  person  before 
the  commitment  was  signed,  and  so  violated  the  provisions  of  the 
Declaration  of  Rights  that  no  subject  shall  be  deprived  of  his  liberty 
but  by  the  judgment  of  his  peers  and  the  law  of  the  land,  and  the 
provisions  of  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States  that  no  State  shall  deprive  any  person  of  liberty 
without  due  process  of  law.  And  the  court  said :  '*  The  order  of 
commitment  settles  nothing  finally  or  conclusively  against  the 
person  committed.  It  does  not  take  from  him  the  care  or  control 
of  his  property.  It  is  not  equivalent  to  the  appointment  of  a 
guardian  over  him.  Leggate  v.  Clark,  111  Mass.  308,  310.  He  is 
entitled  as  a  matter  of  right  to  institute  judicial  proceedings  under 
the  statutes,  to  determine  the  necessity  and  propriety  of  his  confine- 
ment. He  is  not  denied  the  same  protection  of  the  laws  which  is 
enjoj'ed  by  all  other  persons  in  the  Commonwealth  under  like 
circumstances.  He  is  not,  therefore,  deprived  of  liberty  with- 
out due  process  of  law,  according  to  the  judicial  construction 
which  has  been  put  upon  those  words.  Marchant  v.  Pennsylvania 
RaUroad,  153  U.  S.  380.  HaUinger  v.  Davis,  146  U.  S.  314,  321. 
CaldweU  v.  Texas,  137  U.  S.  692.  Dent  v.  West  Virginia,  129 
U.  S.  114.  Missouri  v.  Lewis,  101  U.  S.  22.  *  *  *  And  the 
right  to  institute  judicial  proceedings  under  the  statutes  is  a  suf- 
ficient protection  of  the  liberty  of  the  subject  to  meet  constitutional 
requirements.  Wares,  Petitioner,  161  Mass.  70,  74.  Miller  v. 
Barton,  152  Mass.  540,  543.  Famham  v.  Pierce,  141  Mass.  203. 
Jones  V.  Bohbms,  8  Gray,  329, 841.  Chavann^  v.  Priestley^  80  Iowa, 
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316.  Df^yle,  Petitioner,  16  R  L  537."  In  Ze  Donne,  Petitioner 
(173  Mass.  550),  Le  Donne  was  found  guilty  of  manslaughter  and 
sentenced  to  the  State  prison.  Before  expiry  of  his  term  he  was 
adjudged  insane  and  removed  to  the  asylum  on  a  warrant.  The 
contention  was  that  the  statute  whereunder  he  was  removed  to  the 
asylum  was  unconstitutional.  The  court,  per  Morton,  J.,  said : 
"  We  discover  nothing  unconstitutional  in  the  statute  under  which 
the  petitioner  was  removed  to  the  asylum  and  is  detained  there.  It 
is  not  unconstitutional  because  it  authorizes  the  commitment  and 
detention  of  an  insane  person  without  any  previous  hearing,  or 
without  an  order  from  any  judge.  The  petitioner  *  is  entitled  as  a 
matter  of  right  to  institute  judicial  proceedings  under  the  statutes, 
to  determine  the  necessity  and  propriety  of  his  confinement*  The 
order  of  confinement  settles  nothing  finally  or  conclusively  against 
him.  'And  the  right  to  institute  judicial  proceedings  under  the 
statutes  is  a  suflBcient  protection  *  of  his  liberty  *  to  meet  constitu- 
tional requirements.'  Dowdell,  Petitioner,  169  Mass.  387."  I  tliink 
that  this  provision  should  be  upheld.  (See,  too,  Ex  parte  Brovm^ 
1  L.  K  A.  [N.  S.]  540  ;  People  ex  rel.  Mooney  v.  Walsh,  21  Abb. 
N.  C.  299 ;  and  further,  Regina  v.  Oxford,  9  C.  &  P.  525 ;  Queen 
V.  Martin,  1  James  [N.  Sc],  322.) 

In  fine,  I  think  that  the  Legislature  contemplated  that  upon  the 
trial  for  a  crime  the  investigation  into  the  insanity  of  the  defendant 
at  the  time  of  the  commission  of  a  crime,  pleaded  by  the  defend- 
ant, might  satisfy  the  court  that  if  the  defendant  were  entitled  to 
be  freed  absolutely  upon  an  acquittal  based  upon  such  insanity,  the 
verdict  would  not  only  exonerate  the  defendant,  but  in  effect  might 
let  loose  one  then  so  insane  as  to  be  a  menace  to  public  peace  and 
safety,  and  that,  therefore,  the  Legislature  expressly  limited  the 
effect  of  such  an  acquittal  in  the  exercise  of  the  police  power,  so 
that  it  might  not  be  an  absolute  discharge  in  course,  but  that  the 
court  might  order  the  detention  of  the  defendant  as  a  dangerous 
insane  person,  until  his  reason  was  restored. 

And  I  think  that  such  a  defendant,  by  this  provision  of  the  Code 
of  Criminal  Procedure,  had  notice  and  a  hearing  that  contemplated 
the  process  whereby  he  might  thus  be  committed,  and  that  in  any 
event  the  provisions  of  express  law  whereby  he  could  forthwith 
institute  proceedings  to  establish  his  sanity  and  his  consequent  right 
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to  instant  discharge,  satisfy  the  safeguards  invoked  against  this  pro* 
vision  of  the  law. 

The  order  should  be  affirmed. 

HiBSOHBEBG,  P.  J.,  and  MiLLEB,  J.,  concurred ;  Gaynoe,  J.,  read 
for  reversal  of  the  order  and  for  discharge  of  the  relator,  unless 
within  five  days  he  be  committed  under  the  Insanity  Law. 

Rich,  J. : 

In  June,  1906,  Harry  K.  Thaw  was  indicted  for  the  crime  of 
murder  in  the  first  degree  and  was  tried  in  the  following  January. 

During  the  progress  of  the  trial  the  learned  court  appointed  a 
commission  upon  the  application  of  the  district  attorney  to  ascertain 
and  report  the  then  mental  condition  of  the  prisoner  under  the  pro- 
visions of  section  658  of  the  Code  of  Criminal  Procedure,  the 
question  submitted  being  whether  "  Harry  K.  Thaw  is  in  a  state 
of  idiocy,  imbecility,  lunacy  or  insanity,  as  to  be  incapable  of 
rightly  understanding  his  own  condition,  the  nature  of  the  charges 
against  him  and  of  conducting  his  defense  in  a  rational  manner." 
The  commissioners  answered  this  question  in  the  negative.  The 
trial  thereupon  proceeded  and  the  jury  disagreed.  On  January  6, 
1908,  the  prisoner  was  again  placed  on  trial  and  through  his  counsel 
amended  his  former  plea  of  "Not  guilty"  to  "Not  guilty  on  the 
ground  of  insanity  at  the  time  of  the  commission  of  the  offense 
charged  in  the  indictment,"  upon  which  ground  the  jury  rendered 
a  verdict  of  not  guilty.  Upon  the  rendition  of  judgment  thereon 
the  learned  trial  justice  said  :  "  The  jury  having  found  a  verdict  by 
which  the  prisoner  is  found  to  have  been  insane  at  the  time  of  the 
commission  of  the  acts  charged  in  this  indictment,  an  obligation 
now  devolves  upon  the  court  to  discharge  his  duty  under  the  law. 
The  testimony  in  this  case,  so  far  as  the  jury  have  found  testimony 
of  insanity  or  could  have  found  testimony  of  insanity,  is  testimony 
of  manic^epressive  insanity  as  testified  to  by  the  experts  as  well 
as  by  Dr.  Wells.  That  testimony  has  been  based  upon  prior  out- 
breaks upon  the  part  of  the  defendant  as  testified  to  by  the  nurse  in 
Monte  Carlo,  by  Dr.  Wells,  by  Dr.  Bailey,  by  Dr.  Burton-Browne 
and  the  other  witnesses  in  the  case.  It  appears  from  the  testimony 
that  the  recurrence  of  these  attacks  is  reasonably  if  not  absolutely 
certain ;  that  the  period  of  recurrence  is  incapable  of  being  esti- 
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mated  or  even  guessed  at  by  human  experience,  judgment  or  fore- 
sight And  nobody  has  testified  in  this  case  that  there  is  any  possi- 
bility ot  cure  from  the  condition  of  manic-depressive  insanity.  It 
furthermore  appears  that  in  the  maniacal  form  of  manic-depressive 
insanity  in  its  aggravated  forms  there  is  danger  of  assaults  or  mur- 
ders being  committed  by  the  person  who  is  troubled  or  afflicted  by 
this  ailment.  In  the  depressive  state  of  this  form  of  the  malady  it 
appears  from  the  testimony  that  there  is  danger  that  a  person  so 
afflicted  will  commit  suicide.  Upon  this  testimony  in  this  case 
apart  from  any  other  considerations  that  might  recommend  them- 
selves to  the  court,  the  court  is  satisfied  that  the  enlargement  of 
the  defendant  would  be  dangerous  to  the  public  safety,  and  the 
impressions  of  the  court  are  very  strong  as  to  the  duty  devolving 
upon  its  conscience  to  see  to  it  that  the  defendant  is  not  now  dis- 
charged. The  court,  therefore,  orders  and  determines  as  follows : 
The  defendant  for  his  trial  on  the  indictment  for  murder  herein 
having  been  acquitted  by  the  jury  on  the  ground  of  insanity  and 
the  court  being  certified  of  the  fact  of  the  defendant  being  in  cus- 
tody and  the  court  deeming  his  discharge  at  this  time  dangerous  to 
the  public  safety,  it  is  ordered  that  the  said  Harry  K.  Thaw  be 
detained  in  safe  custody  and  be  sent  to  the  Matteawan  State  Hospi- 
tal, there  to  be  kept  in  said  hospital  until  thence  discharged  by  due 
course  of  law." 

A  formal  order  was  accordingly  entered  and  the  prisoner  deliv- 
ered to  the  superintendent  of  said  hospital.  This  procedure  was 
taken  under  the  provisions  of  section  454  of  the  Code  of  Criminal 
Procedure. 

On  April  25,  1908,  a  writ  of  habeas  corpus  issued,  and  Tliaw  was 
produced  at  a  Special  Term  on  May  4,  1908.  The  issues  raised  in 
that  proceeding  were  whether  section  454  of  the  Code  of  Criminal 
Procedure  was  constitutional,  and  whether  Thaw  was  then  sane  or 
insane.  The  Special  Term  proceeded  without  objection  to  try  the 
sole  issue  of  fact  as  to  whether  or  not  the  prisoner  was  then  sane  or 
insane.  The  issues  were  determined  adversely  to  him,  and  on  June 
twenty-seventh  a  final  order  was  entered  dismissing  the  writ  and 
remanding  him  back  to  the  custody  of  the  superintendent  of  the 
Matteawan  State  Hospital.  In  his  findings  and  opinion  the  learned 
court  says:  ^^ I  am  satisfied  from  the  evidence  adduced  before  me 
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that  the  mental  condition  of  Harry  K.  Thaw  has  not  changed ;  and  I 
find  that  be  is  now  insane  and  that  it  is  so  manifest  as  to  make  it 
unsafe  for  him  to  be  at  large."  {People  ex  rd.  Peabody  v.  Baker ^ 
59  Misc.  Rep.  359.)  On  June  26,  1908,  another  writ  of  habeas 
corpus  was  allowed  by  another  justice,  returnable  June  twenty- 
ninth  ;  upon  the  return  day  the  relator  in  behalf  of  Thaw  moved 
for  a  jury  trial,  Jiraty  as  matter  of  right,  and  second^  as  matter 
of  judicial  discretion,  both  of  which  motions  were  denied.  He 
then  moved  for  his  discharge  upon  several  grounds  involving  the 
constitutionality  of  section  454  of  the  Code  of  Criminal  Procedure, 
and  the  validity  of  tlie  original  order  of  commitment,  which  motion 
was  denied.  Exceptions  were  taken  to  each  of  these  rulings.  The 
record  shows  that  the  learned  justice  at  Special  Term  ruled  that  the 
issue  of  fact,  of  whether  or  not  the  relator  was  sane,  was  before  him 
for  trial,  and  announced  that  he  would  lay  aside  all  other  business 
and  hear  the  evidence  upon  that  issue  at  such  time  as  counsel  could 
agree  npon.  In  answer  to  liis  inquiry,  "Have  you  any  evidence  to 
offer  in  behalf  of  the  prisoner  or  relator  upon  that  issue  ? "  counsel 
for  the  relator  replied :  "  We  desire  to  stand  upon  our  points  of  law 
and  upon  the  constitutional  points  raised,"  to  which  the  court 
responded :  "  I  have  already  held  that  the  burden  of  proof  upon  the 
issue  of  the  present  sanity  or  insanity  rests  upon  the  prisoner,  or 
those  who  appear  in  liis  behalf ;  that  I  am  bound  here  to  take  the 
verdict  of  the  jury  which  found  him  insane  as  true,  and  that  the 
commitment  of  Mr.  Justice  Dowlino  is  well  made ;  I  have  over- 
ruled the  objections  upon  constitutional  grounds  which  have  been 
presented,  and  no  evidence  being  offered,  therefore,  I  have  but  onq 
thing  to  do,  that  is  to  dismiss  the  proceedings  and  remand  the  pris- 
oner to  the  Matteawan  State  Hospital."  From  the  order  accord- 
ingly entered  this  appeal  is  taken,  and  three  questions  are  presented 
for  our  consideration  and  determination : 

FirsL  Is  section  454  of  the  Code  of  Criminal  Procedure 
constitntional } 

Second.  Was  the  original  commitment  void  as  being  an  indefinite 
sentence  amounting  in  reality  to  perpetual  imprisonment?    And, 

Third.  Did  the  Special  Term  err  in  denying  the  relator's  motion 
for  a  trial  by  jury,  either  as  matter  of  right  or  of  discretion? 

Upon  the  first  and  second  questions  the  relator's  contention  is 
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based  upon  the  assumption  that  a  commitment  nnder  this  section 
mnst  rest  upon  the  presumption  that  the  insanity  of  the  defendant, 
existing  at  the  time  of  the  commission  of  the  crime,  continued 
down  to  the  time  oi  the  commitment,  and  tliat  the  Legislature  can- 
not constitutionally  empower  the  court  to  act  upon  such  a  presump- 
tion ;  that  it  authorizes  the  commitment  of  a  defendant,  acquitted 
of  the  crime  for  which  he  has  been  tried,  to  a  State  lunatic  asylum, 
and  provides  no  way  in  which  he  can  be  discharged  other  than 
one  dependent  upon  the  volition  of  the  superintendent  of  such  asy- 
lum, and  that  it  makes  no  provision  for  notice  to  the  defendant, 
and  an  opportunity  to  be  heard,  upon  the  question  of  his  mental 
condition  at  the  time  the  commitment  is  made.  These  contentions 
are  based,  I  think,  upon  erroneous  assumptions  of  the  purpose  and 
legal  effect  of  the  section,  and  give  no  consideration  to  the  police 
power  of  the  State  and  the  manner  of  its  exercise,  or  to  the  evi- 
dence upon  which  Mr.  Justice  Dowlino  acted  in  committing  Thaw 
to  the  State  hospital.  The  jurisdiction  of  the  State  is  inherent 
over  a  person  deprived  of  his  mental  faculties ;  it  is  its  duty  to  pro- 
tect the  public,  as  well  as  the  unfortunate  himself,  from  the  danger 
incident  to  his  disordered  mental  condition  and  insane  acts,  and  it 
has  the  authority,  under  its  police  power,  to  act  summarily  in  so 
doing.  The  discharge  of  this  duty  is  accomplished,  in  the  case  of 
a  lunatic  not  charged  with  crime,  under  tlie  provisions  of  the 
Insanity  Law  (Laws  of  1896,  chap.  545,  §  60  et  seq.^  as  amd.) 
authorizing  summary  commitment  to  an  insane  asylum  by  a  judge 
upon  the  certificate  of  two  medical  examiners  of  existing  insanity, 
and  in  criminal  cases  by  the  provisions  of  section  454  of  the 
Code  of  Criminal  Procedure,  authorizing  a  trial  justice  before 
whom  a  prisoner  has  been  tried  for  a  crime  and  acquitted  by  the 
jury  upon  the  ground  of  his  insanity  at  the  time  the  crime  was 
committed,  if  he  deems  discharge  dangerous  to  the  public  peace  or 
safety,  to  summarily  commit  the  defendant  to  the  State  lunatic 
asylum  if  he  be  then  in  custody.  Both  are  temporary  expedients, 
exercised  for  the  purpose  of  discharging  the  duty  the  State  owes 
the  public  of  protection  from  the  danger  incident  to  permitting 
freedom  to  a  person  mentally  deranged.  The  same  principles  of 
law  are  applicable  in  the  one  case  as  in  the  other,  the  same  objects 
are  accomplished  and  the  same  results  obtained.     If  the  statute 
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ander  the  provisions  of  which  a  lunatic  is,  by  a  civil  proceeding, 
temporarily  restrained  of  his  liberty,  with  its  prescribed  summary 
procedure,  is  constitutional  —  which  cannot  be  seriously  questioned 
—  the  statute  under  which  a  person  charged  with  crime,  who  is 
acquitted  because  of  insanity  at  the  time  the  crime  was  committed, 
may  be  summarily  deprived  of  his  liberty  for  the  protection  of  the 
public  while  his  insanity  and  dangerous  proclivities  continue,  is 
constitutional.  In  other  words,  if  the  State  has  the  authority  and 
legal  right  to  summarily  deprive  an  alleged  insane  person,  not 
charged  with  crime,  of  his  liberty  temporarily,  upon  evidence  con- 
tained in  the  certificates  of  two  medical  examiners,  in  the  dis- 
charge of  its  duty  to  protect  the  public  from  the  danger  liable  to 
result  from  his  disordered  and  insane  acts,  it  is  charged  with  the 
same  duty  and  has  the  same  authority  and  legal  right  (upon  sworn 
testimony  received  upon  the  trial,  in  the  presence  of  the  lunatic  and 
his  representatives,  which  it  is  his  right  to  controvert,  if  not  true) 
to  act  summarily  in  depriving  the  defendant  of  his  liberty  tempo- 
rarily, for  the  protection  of  the  public. 

This  question,  in  the  case  of  an  alleged  lunatic  not  charged  with 
crime,  has  been  very  recently  considered  by  the  Court  of  Appeals 
in  SpcfTza  v.  Germcm  Savings  Bank  (192  N.  Y.  8)  in  which  Judge 
Haight  and  Judge  Willabd  Bartlbtt  wrote  exhaustive  opinions. 
Judge  Haight,  referring  to  former  procedure,  says  :  "  It  was  com- 
mon practice  for  the  relatives  and  next  of  kin  of  persons  who  had 
become  insane,  if  violent,  to  restrain  them  and  place  them  in  some 
retreat  or  institution  for  their  care  and  medical  treatment.  The 
writ  of  habeas  corpus  was  always  available  to  inquire  into  the  cause 
of  such  detention  and  to  release  such  persons  in  case  they  were 
found  sane ;  but  if  insane,  their  detention  was  sanctioned  under  the 
police  power  of  the  State  on  account  of  the  necessity  of  protecting 
them  and  the  pubhc  from  their  disordered  minds  and  insane  acts." 
He  considers  at  length  the  jurisdiction  possessed  by  the  State  over 
lunatics,  and  the  conclusion  is  reached  that  the  summary  methods 
of  their  commitment  are  constitutional  and  valid.  Judge  Bartlett 
says :  "  In  considering  the  question  whether  a  finding  of  incompe- 
tency by  a  jury  is  a  condition  precedent  to  the  appointment  of  a 
committee  it  is  important  to  distinguish  between  proceedings  hav- 
ing this  end  in  view  and  proceedings  instituted  in  the  exercise  of  the 
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police  power  for  the  temporary  restraint  of  an  insane  person  prior 
to  the  appointment  of  any  committee.  It  is  essential,  of  coarse,  not 
only  for  the  welfare  of  incompetent  persons  themselves  but  for  the 
protection  of  their  relatives  and  the  commnnity  at  large  that  author- 
ity should  exist  somewhere  to  restrain  those  manifesting  evidence 
of  insanity,  to  the  end  that  they  may  be  properly  treated  for 
the  purpose  of  effecting  a  cure  and  to  protect  those  who  may 
be  endangered  by  violence  at  their  hands.  At  common  lew  any 
one,  even  though  not  a  relative,  might  interfere  to  restrain  an 
insane  person  who  was  dangerous  to  himself  or  others.  *  *  *  A 
dangerous  maniac  might  always  be  restrained  temporarily.  *  *  * 
The  provisions  of  our  Insanity  Law  (Laws  of  1896,  chap.  545,  art. 
Ill)  relating  to  the  commitment  of  alleged  incompetent  persons  upon 
medical  certificates  and  similar  statutory  provisions  generally  are 
designed  to  effect  the  same  object  under  legal  sanction  as  was 
accomplished  at  common  law  by  the  interference  of  private  persons 
to  restrain  a  lunatic  in  order  to  prevent  him  from  doing  harm  to 
himself  or  others.  To  this  end  persons  alleged  to  be  insane  may  be 
committed  to  institutions  for  the  custody  and  treatment  of  such 
patients  upon  an  order  made  by  a  justice  of  the  Supreme  Court 
or  other  judge  of  a  court  of  record.  Such  commitment  is  based 
upon  an  order  *  adjudging  such  person  to  be  insane  upon  a  cer- 
tificate of  lunacy  made  by  two  qualified  medical  examiners  in 
lunacy.'  (Laws  of  1896,  chap.  545,  §  60.)  *  *  *  The  pro- 
ceedings thus  provided  for  by  the  Insanity  Law  are  in  no  wise 
designed  as  a  substitute  for  those  upon  an  inquisition  de  lunatico 
inquirendo.  The  purposes  of  the  Insanity  Law  are  protec- 
tive merely,  although  an  order  for  a  commitment  thereunder  is 
described  as  ^  adjudging  such  person  to  be  insane.  The  order  is  not 
strictly  speaking  a  judgment  at  all,  for  it  does  not  affect  the 
status  of  the  person  alleged  to  be  insane.  This  has  been  held  in 
regard  to  a  similar  statute  in  Massachusetts,  where  it  was  said : 
*  The  order  of  commitment  settles  nothing  finally  or  conclusively 
against  the  person  committed.  It  does  not  take  from  him  the  care 
or  control  of  his  property.  It  is  not  equivalent  to  the  appointment 
of  a  guardian  over  him.  He  is  entitled  as  a  matter  of  right  to 
institute  judicial  proceedings  under  the  statutes,  to  determine  the 
necessity  and  propriety  of  his  confinement.'     {Matter  of  DowdeH 
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169  Mass.  387.)  Notwithstanding  a  commitment  nnder  the  Insanity 
Law,  a  person  thus  committed  remains  liable  to  service  of  civil 
process  (Code  Civ.  Pro.  §  427),  and  until  a  committee  has  lawfully 
been  appointed  for  him,  his  legal  right  to  control  his  property 
remains  unaflEected.  The  so-called  adjudication  made  upon  the  cer- 
tificate of  the  medical  examiners  in  lunacy  merely  affords  judicial 
warrant  for  the  detention  and  treatment  of  the  alleged  incompetent 
in  a  State  hospital  or  other  institution  licensed  by  the  State  for  the 
care  and  treatment  of  the  insane." 

That  the  commitment  of  Thaw  was  essentially  temporary  cannot 
be  seriously  questioned.  His  detention  under  its  provisions  was  to 
continue  until  he  should  become  sane,  for  the  time  being,  awaiting 
a  contingency,  to  wit,  the  restoration  to  sanity.  Other  statutory 
provisions  were  amply  sufficient  to  procure  his  release  and  discharge 
in  the  event  that  he  became  sane.  Under  section  2015  of  the  Code 
of  Civil  Procedure  he  (or  his  friends  acting  for  him  and  in  his 
behalf)  was  at  all  times  entitled  to  a  writ  of  habeas  corpus  to  deter- 
mine the  legality  of  his  detention,  and  upon  establishing  in  such 
proceeding  his  then  sanity,  he  was  entitled  to  be  discharged.  He 
could  not  be  detained  a  moment  after  establishing  his  restoration 
to  sanity.  By  section  74  of  the  Insanity  Law  (as  amd.  by  Laws  of 
1905,  chap.  490,  and  Laws  of  1908,  chap.  261)  the  lunacy  commis- 
sion is  authorized  to  discharge  any  patient  improperly  detained  in 
any  State  institution.  Tlie  detention  of  Thaw,  if  sane,  would  have 
been  improper  and  would  have  conferred  jurisdiction  upon  the 
commission  to  act.  This  section  also  provides  that  "  A  patient,  held 
upon  an  order  of  a  court  or  judge  having  criminal  jurisdiction,  in 
an  action  or  proceeding  arising  from  a  criminal  offense,  may  be  dis- 
charged upon  the  superintendent's  certificate  of  recovery,  approved 
by  any  such  court  or  judge."  While  it  is  true  that  Thaw  is  not 
given  the  right  of  appeal  from  the  final  order  committing  him, 
which,  under  the  provisions  of  section  63  of  the  Insanity  Law,  is 
given  a  lunatic  committed  under  the  provisions  of  that  statute,  such 
appeal  was  not  at  common  law,  and  is  not  now,  a  necessary  element 
of  due  process  of  law.  It  is  wholly  within  the  discretion  of  the 
State  to  allow  or  not  to  allow  such  a  review.  {McKane  v.  DursUm^ 
153  TJ.  S.  684.)  It  is  clearly  apparent,  in  the  light  of  the  provisions 
authorizing  the  summary  commitment  of  an  ordinary  lunatic,  and 
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the  Bummary  commitment  of  a  defendant  in  a  criminal  proceeding, 
that  it  was  the  legislative  intent  to  authorize  a  proceeding  under  which 
the  same  summary  commitment  of  an  insane  defendant,  acquitted  in 
a  criminal  case,  should  be  available.  Each  is  committed  upon  the 
order  of  a  judge  in  a  judicial  proceeding,  acting  in  the  one  case 
upon  certificates  of  medical  examiners,  and  in  the  other  upon  evi- 
dence taken  in  open  court,  during  the  progress  of  the  trial,  resulting 
in  the  acquittal  of  the  defendant  because  of  insanity  existing  at  the 
time  of  the  commission  of  the  crime,  and  I  know  of  no  reason 
why  the  State  may  not  confine  such  a  person  while  his  condition 
continues.  Neither  case  requires  the  intervention  of  a  jury  to 
constitute  due  process  of  law.  The  statutes  of  this  State  afforded 
Thaw  a  simple  and  ready  means  of  release  available  at  any  time 
when  he  could  establish  his  restoration  to  reason,  which  differ- 
entiates the  case  at  bar  from  the  Michigan  and  North  Caro- 
lina^ cases  cited  by  the  appellant,  in  which  States  no  adequate 
method  was  provided  for  the  release  of  a  confined  insane  person 
after  restoration  to  reason,  which  it  was  held  denied,  and  did  not 
afford,  to  such  person  due  process  of  law.  No  such  obstacles  exist 
in  this  State.  It  is  contended  that  the  word  "  they  "  in  the  section 
under  consideration  relates  and  refers  to  the  jury  and  not  to  the 
court,  evidencing  the  intention  of  the  Legislature  that  the  court 
should  be  without  power  to  commit  unless  the  jury  certified  that 
they  deemed  discharge  dangerous,  from  which  it  would  follow,  in 
the  case  at  bar,  tliat  the  jury  not  having  so  certified,  the  court  was 
without  jurisdiction  to  commit.  This  section  was  adopted  at  a  time 
when  the  former  Court  of  Oyer  and  Tefrminer  —  composed  of  three 
—  was  in  existence,  and  operative  for  years  before  the  trial  of  Thaw. 
He  interposed  the  defense  of  insanity,  and  was  chargeable  with  the 
knowledge  that  under  its  provisions,  if  acquitted  on  the  ground  of 
insanity,  he  could  bo  committed.  It  was  competent  for  tlie  trial 
court  to  receive  evidence  of  his  mental  condition  at  the  time  of  the 
trial.  {People  v.  Iloch,  150  N.  Y.  291 ;  People  v.  Koemer,  117 
App.  Div.  40.)  Such  evidence  was  received,  and  the  relator  had 
both  the  right  and  opportunity  to  rebut  it.  The  record  before  us 
does  not  contain  the  testimony  given  upon  the  trial,  and  it  is  impos- 
sible for  us  to  say  that  the  learned  trial  justice  did  not  base  his  con- 

♦See  Underwood  v.  People  and  }[alter  of  Boyett  (post,  p.  176).— [Rep. 
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clnsion  upon  the  evidence  of  witnesses  prodnced  by  Thaw  as  to  the 
type  of  insanity  he  was  suffering  from  at  the  time  of  the  commission  of 
the  crime,  as  well  as  upon  the  evidence  given  by  the  People.  His  lan- 
guage indicates  this,  and  the  presumption  obtains,  in  the  absence  of 
the  evidence,  that  it  was  sufficient  to  warrant  the  conclusion  reached. 
It  seems  to  me  that  the  provisions  of  section  454  must  be  held  to 
have  operated  as  notice  to  Thaw  that  his  sanity  at  the  time  of  his 
trial  was  open  for  investigation,  and  that  it  woald  necessarily  be 
investigated  in  the  event  of  acquittal  upon  that  ground.  It  was  inves- 
tigated, both  sides  giving  testimony.  No  request  was  made  by  Thaw 
or  in  his  behalf  to  be  permitted  to  give  evidence  upon  his  present 
mental  condition,  and  no  question  was  raised  as  to  the  power  of  the 
court  to  exercise  the  authority  vested  by  section  454,  which  consti- 
tuted a  waiver  of  the  right  to  a  trial,  either  by  jury  or  by  the  court,  of 
the  specific  question  of  present  insanity  existing  at  that  time.  {Sporza 
V.  GerTTian  Savings  Banhy  supra)  In  addition  to  the  evidence, 
there  was  before  the  court  the  presumption  of  a  continuation  of  the 
insanity,  established  as  theretofore  existing,  by  the  defendant  him- 
self. I  think  these  facts  sufficient  to  establish  notice  and  opportu- 
nity to  be  heard  to  the  extent  of  meeting  the  constitutional  require- 
ments of  due  process  of  law,  if  such  notice  and  opportunity  are 
required  in  a  summary  proceeding  of  this  character,  which,  in  view 
of  the  conclusion  reached,  I  do  not  deem  it  necessary  to  consider. 

I  do  not  overlook  the  contention  of  the  learned  counsel  for  the 
State  that  the  custody  of  Thaw  is  under  the  final  order  of  the  jus- 
tice in  the  first  habeas  corpus  proceedings,  which  it  is  claimed  super- 
seded the  original  commitment,  thus  eliminating  from  the  case  the 
necessity  of  our  considering  the  questions  raised  by  the  appellant, 
which  are  based  upon  the  original  commitment.  Without  deter- 
mining tlie  question  presented  by  this  contention,  I  have  regarded 
it  advisable  to  consider  the  detention  of  Thaw  as  being  under  the 
original  order  and  commitment,  and  to  give  due  consideration  to 
such  questions  arising  thereunder  as  are  brought  to  our  attention  by 
the  learned  counsel  for  the  appellant. 

The  relator's  exceptions  to  the  refusal  of  the  Special  Term  to 
discharge  Thaw  upon  the  grounds  presented  to  that  court,  do  not 
present  reversible  error.  Upon  his  trial  Thaw  had  established  his 
insanity  at  the  time  the  crime  was  committed.     It  is  presumed  to 
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continue  nntil  the  contrary  is  shown,  which  in  this  case  has  not  been 
done.  His  condition  had  led  to  one  murder,  and  it  cannot  be  said 
that  the  duty  devolving  upon  the  court  to  safeguard  the  public  by 
the  detention  of  the  prisoner  under  the  provisions  of  section  454 
of  the  Code  of  Criminal  Procedure  was  improperly  exercised  ;  the 
order  was  a  valid  adjudication  of  his  then  insanity  to  an  extent 
rendering  his  liberty  dangerous  to  the  public.  {People  ex  rel. 
Morrell  v.  Dold^  189  N.  Y.  546,  cited  with  approval  in  the  Sporza 
Casey  supra.)  It  was  the  right  of  the  prisoner  at  any  time  there- 
after, however,  to  allege  his  restoration  to  reason  and  consequent 
sanity,  and,  if  such  allegation  was  denied,  to  demand  that  the  issue 
be  tried,  and  to  enforce  this  right  he  and  his  friends  had  at  their 
command  the  writ  of  habeas  corpus. 

I  am  imable  to  find  any  authority  under  which  Thaw  was  entitled 
to  have  the  question  of  fact  as  to  his  sanity  or  insanity  tried  by  the 
jury  as  a  matter  of  right ;  the  discretion  of  the  learned  justice  at 
Special  Term  was  properly  exercised,  and  it  follows  that  the  order 
must  be  affirmed. 

HiESOHBEBG,  P.  J.,  coucurred. 

Gaynob,  J.  (dissenting) : 

Section  454  of  the  Code  of  Criminal  Procedure  is  void  for  being 
violative  of  the  constitutional  prohibitions  against  depriving  any  per- 
son of  "  life,  liberty  or  property  without  due  process  of  law  "  (U.  S. 
Const.  14th  Amendt.  §  1 ;  N.  Y.  Const,  art.  1,  §  6).  It  provides 
that  if  the  defendant  be  acquitted  on  the  ground  of  insanity  in  any 
case,  ^.  ^.,  at  the  time  the  offense  was  committed,  and  is  in  custody, 
the  trial  court  must,  if  it  "deem  his  discharge  dangerous  to 
the  public  peace  or  safety,  order  him  to  be  comixiitted  to  the 
state  lunatic  asylum,  until  he  becomes  sane".  No  hearing  is 
required  in  respect  of  his  sanity.  The  commitment  prescribed  is 
final  and  permanent  instead  of  only  temporary  for  the  purpose  of 
a  hearing  or  trial.  The  requirement  is  that  he  be  committed  "  until 
lie  becomes  sane  ",  thus  allowing  him  to  be  treated  as  insane  in  the 
discretion  of  the  trial  court  without  giving  him  opportunity  to  be 
heard  on  the  question  of  his  present  sanity. 

It  is  not  disputed  that  alleged  lunatics,  the  same  as  alleged 
criminals,  may  be  temporarily  committed  without  a  hearing  law- 
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fnlly  in  the  discretion  of  courts  and  judges,  i.  e,,  until  their  case 
can  be  heard  in  conformity  with  the  requirement  of  due  process  of 
law ;  but  they  may  not  be  committed  permanently,  any  more  than 
alleged  criminals,  without  a  hearing  of  a  judicial  nature  on  notice, 
which,  and  nothing  short  of  which,  is  due  process  of  law ;  and  any 
statute  permitting  the  like  is  void.  This  statute  prescribes  no 
notice  or  hearing,  and  none  was  given  or  had.  This  latter  is  unim- 
portant, however,  for  the  test  of  the  validity  of  the  statute  is  not 
what  was  done,  but  what  may  be  done  under  it.  All  of  the  cases 
now  to  be  cited  decide  the  general  principle,  and  several  of  tliem 
are  still  more  in  point,  as  they  deal  with  statutes  the  same  or  simi- 
lar to  the  one  now  in  question  (Stuart  v.  Pabner^  74  N.  Y.  183 ; 
Matter  of  Kenny ^  23  Misc.  "Rep.  9 ;  Hagar  v.  Reclamation  Dis- 
trict No.  108,  111  U.  S.  701,  708;  Simon  v.  Craft,  182  id.  427; 
People  ex  reL  Ordway  v.  St.  Sa/oiour^s  Sanitarium,  34  App.  Div. 
363 ;  Underwood  v.  People,  32  Mich.  1 ;  Matter  of  Boyett,  136 
N.  C.  416 ;  67  L.  E.  A.  972 ;  Matter  of  Lambert,  134  Cal.  626 ; 
State  ex  reL  Blaisdell  v.  Billings,  55  Minn.  467;  Brown  v. 
Urquhart,  139  Fed.  Kep.  846 ;  City  of  Portland  v.  City  of 
Bangor,  65  Me.  120;  Chase  v.  Bat/iaway,  14  Mass.  222;  Matter 
of  Blewitt,  131  N.  Y.  546).  The  decision  to  the  contrary  in 
Matter  of  Brown  (39  Wash.  160)  is  disapproved  by  the  learned 
reporter's  note  in  another  report  of  that  case  (1  L.  E.  A.  [N.  S.] 
540). 

It  suffices  to  say  of  the  Massachusetts  case  of  Gleason  v.  InTwih 
iiants  of  West  Boylston  (136  Mass.  489)  that  the  point  now  up  was 
not  there  raised  or  considered  at  all,  much  less  decided.  The  stat- 
ute in  that  state  is  that  on  a  verdict  of  acquittal  of  homicide  on  the 
ground  of  insanity  the  defendant  shall  be  committed  by  the  trial 
court  to  a  state  lunatic  asylum  for  life,  no  discretion  whatever 
being  given  to  the  court  in  the  matter ;  and  then  the  Governor  and 
council  are  given  power  to  discharge  him  whenever  it  appears  that 
may  be  done  without  danger  to  others.  The  only  question  in  the 
Gleason  case  was  what  township  or  locality  was  chargeable  witli 
the  expense  of  keep  of  a  person  so  committed,  and  all  that  was  said 
was  on  the  unquestioned  assumption  that  a  commitment  under  the 
statute  was  valid. 

If  legislative  power  exists  to  qualify  the  defense  of  insanity  in 
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homicide  cases  so  that  a  verdict  of  acquittal  on  that  ground  shall 
be  a  qualified  acquittal  only,  not  entitliug  the  defendant  to  go  free, 
but  on  which  he  shall  be  committed  for  life,  or  for  a  less  time,  we 
have  no  such  statute.  Under  onrs,  which  relates  to  indictments  for 
all  crimes  alike,  the  acquittal  is  complete  and  unqualified.  The 
trial  court  is  not  required  by  it  to  commit  the  defendant  on  or  by 
virtue  of  the  verdict,  but  is  only  given  power  to  commit  him  after 
the  verdict  if  he  be  then  insane,  according  to  its  judgment  and  dis- 
cretion, but  only  if  he  be  in  custody ;  and  it  is  permitted  by  the  stat- 
ute to  exercise  such  judgment  and  discretion  without  a  hearing.  It 
is  the  same  as  though  the  statute  gave  such  power  to  some  other 
court  or  magistrate  on  the  defendant's  acquittal.  The  order  of  com- 
mitment does  not  follow  and  is  not  made  on  the  verdict,  but  on  the 
judicial  conclusion  made  afterwards  that  the  defendant  is  not  only 
a  lunatic  but  a  dangerous  one  at  the  time  of  his  acquittal,  and  such 
conclnsion  is  not  permissible  except  on  due  process  of  law. 

But,  it  is  asked,  if  the  Legislature  had  the  power  to  enact  that  on 
a  verdict  of  acquittal  on  the  ground  of  insanity  at  the  time  the 
homicide  was.  committed,  the  defendant  should  be  committed  by 
the  trial  Judge  in  every  case,  simply  on  the  verdict,  how  is  the 
defendant  injured  by  a  statute  permitting  him  to  be  committed 
only  if  the  trial  court  should  in  his  discretion  deem  him  insane  at 
the  time  of  acquittal  ?  The  question  is  scarcely  plausible,  and  we 
do  not  need  to  grope  for  an  answer.  If  the  Legislature  wanted  a 
defendant  to  be  committed  simply  on  such  a  verdict  of  acquittal,  it 
would  have  so  enacted.  But  it  did  not  want  that,  but  only  that  he 
should  be  committed  if  insane  at  the  time  of  acquittal,  and  not  even 
then  unless  he  should  be  dangerous  to  the  public  peace  or  safety, 
and  it  delegated  the  decision  or  finding  of  that  fact  to  the  trial 
court  after  the  verdict ;  and  the  statute  is  void  because  it  permits  it 
to  do  so  without  giving  the  defendant  a  hearing.  Tliere  are  many 
things  that  the  Legislature  may  do,  as  matter  in  its  legislative  juris- 
diction and  capacity,  but  the  doing  of  which,  if  delegated  by  it  to 
any  officer  or  tribunal  as  a  matter  of  judgment  and  discretion, 
becomes  judicial,  and  may  only  be  done  by  such  officer  or  tribunal 
by  due  process  of  law ;  as,  for  instance,  is  the  familiar  and  often 
applied  rule  in  the  matter  of  taxation  and  assessment.  The  Legis- 
lature may  apportion  and  cast  a  tax  or  assessment,  as  a  matter  of 


Digitized  by 


Google 


People  ex  eel.  Peabody  v,  Chanler,  177 


App.  Div.]  Second  Department,  June,  1909. 

legislation,  but  if  it  delegate  the  doing  of  it,  the  official,  board  or 
tribunal  to  whom  it  delegates  it  can  act  only  on  due  process  of  law, 
i.  e,y  after  a  hearing  on  notice  (The  Taxing  Power,  etc.,  42  Alb.  lu  J. 
64,  68). 

The  contention  that  the  trial  of  the  defendant's  plea  of  insanity 
at  the  time  he  committed  the  offense  was  a  trial  of  the  question  of 
and  established  his  present  insanity,  by  aid  of  the  presumption  of 
the  continuance  of  insanity,  once  it  be  established  as  of  a  given 
time  {Cook  v.  CooJc^  53  Barb.  180),  is  fallacious.  "While  such  pre- 
sumption of  continuance  was  evidence  of  present  insanity,  it  was 
not  conclusive  evidence.  It  is  only  a  presumption  of  fact,  and  the 
defendant  was  entitled  to  opportunity  to  rebut  it  like  any  other  evi- 
dence. Such  a  presumption  might  suffice  as  a  foundation  for  a 
statute  to  temporarily  commit  him  to  give  him  a  hearing,  but  not 
for  a  statute  to  permanently  commit  him  without  a  hearing.  There 
may  also  have  been  evidence  given  on  the  trial  of  the  indictment 
tending  to  prove  that  the  defendant  was  then  insane;  but  that 
would  leave  us,  at  most,  with  the  same  case  still,  viz.,  with  evidence 
which  the  defendant  was  entitled  to  opportunity  to  rebut.  The 
issue  of  insanity  on  the  trial  was  only  whether  the  defendant  was 
insane  at  the  time  he  committed  the  offense,  and  that  is  all  that  the 
verdict  could  establish.  The  notion  that  he  was  also  at  the  same 
time  perplexed  and  in  jeopardy  with  an  issue  of  his  present  sanity, 
of  the  trial  of  which  the  said  statute  in  and  of  itself  gave  him  due 
notice,  is  without  foundation.  He  was  not  in  the  evil  case  of  being 
tried  at  the  same  time  on  an  issue  of  his  present  sanity  before  the 
Judge  and  of  his  past  sanity  before  the  jury.  The  only  notice  the 
statute  gave  him  was  that  if  he  should  bo  acquitted  the  trial  court 
might  summarily  commit  him  as  a  mere  matter  of  discretion,  and 
STUi  spontej  not  as  an  alleged  lunatic  and  for  the  purpose  of  a  hear- 
ing, but  as  a  lunatic  and  "  until  he  becomes  sane  ". 

To  say  that  since  he  is  not  remediless,  that  as  he  may  resort  to 
the  writ  of  habeas  corpus  or  some  other  means  of  a  hearing  to  estab- 
lish his  sanity  and  regain  his  liberty,  he  is  not  deprived  of  due 
process  of  law,  is  to  miss  the  purpose  of  that  safeguard,  with  all  due 
respect  to  judicial  opinions  which  suggest  the  thing.  It  requires 
that  a  hearing  be  given  before  a  permanent  judgment  or  order 
App.  Div.—  Vol.  CXXXIII.        12 
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depriving  one  of  his  liberty,  and  does  not  intend  the  hearing  which 
he  may  afterwards  be  able  to  get  by  dint  of  seeking  relief  against 
his  unlawful  commitment.  A  principal  ofiSce  of  the  writ  is  to  get 
people  out  who  have  been  committed  witliout  due  process  of  law, 
and  on  that  ground. 

While  the  decision  in  the  recent  case  of  Sporza  v.  German  Sav- 
iiiga  Bank  (192  N.  Y.  8)  is  not  in  point,  it  is  instructive  by  analogy 
as  showing  the  policy  in  this  state  of  careful  application  of  the  con- 
stitutional provisions  for  the  protection  of  liberty  and  property  to 
alleged  incompetents.  All  of  the  Judges  there  agreed  that  an 
alleged  incompetent  had  the  right  to  have  the  question  of  his 
incompetency  not  only  tried,  but  tried  by  a  jury,  before  a  committee 
of  his  person  or  of  his  property  may  be  appointed. 

And  the  provisions  of  our  Insanity  Law  for  tlie  commitment  and 
custody  of  lunatics  (chap.  545,  Laws  of  1896,  a  codification  of 
former  statutes)  show  the  same  care  to  preserve  tlie  benefit  of  the 
said  constitutional  safeguard.  By  them  a  Judge  of  a  court  of  rec- 
ord is  empowered  to  commit  an  alleged  lunatic  to  a  lunatic  asylum 
on  the  certificate  of  two  physicians,  medical  examiners  in  lunacy, 
with  or  without  notice  to  the  lunatic,  according  to  his  condition,  or 
the  urgency  of  the  case.  But  the  alleged  lunatic,  or  any  friend  of 
his,  is  given  by  them  the  right  and  opportunity  in  the  same  pro- 
ceeding to  have  a  jury  trial  of  his  sanity  forthwith  after  the  mak- 
ing of  the  order  of  commitment,  or  at  any  time  within  10  days. 
No  new  proceeding  has  to  be  originated.  In  that  way  the  requisite 
of  a  hearing  on  notice,  i.  e.^  of  due  process  of  law,  is  provided  for ; 
and  such  notice  is  also  requisite  under  the  provisions  of  the  Code  of 
Civil  Procedure  for  the  appointment  of  a  committee  {Matter  of 
Blewitt^  131  N.  Y.  541).  But  the  commitment  provided  for  by 
the  statute  here  in  question  is  not  under  the  Insanity  Law,  and  the 
said  provisions  of  that  law  do  not  apply  to  the  case  of  one  so 
committed. 

-The  claim  of  the  relator  that  he  cannot  be  permanently  commit- 
ted as  a  lunatic  without  a  jury  trial  is  well  taken  only  if  the  said 
statute  under  which  he  was  committed  is  void.  In  that  case  he 
could  be  committed  and  detained  only  under  the  Insanity  Law, 
there  being  no  other  way  provided  by  law ;  and  that,  as  we  have 
seen,  gives  him  the  right  to  a  jury  triaL 
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Under  a  former  writ  of  habeas  corpus  a  hearing  was  had  on  the 
question  of  this  relator's  sanity  before  tlie  Judge  who  issued  it,  after 
his  claim  that  the  said  statute  under  which  he  was  committed  was 
void  had  been  overruled.  It  was  had  on  the  theory  of  the  learned 
Judge  that  the  relator  had  been  lawfully  adjudged  a  lunatic  and 
committed,  and  if  that  were  so  would  have  been  regular.  But  that 
not  being  the  case,  the  hearing  was  not  permissible,  and  cannot 
supersede  or  take  the  place  of  the  trial  by  jury  which  the  relator 
was  entitled  to  as  a  prerequisite  to  his  permanent  commitment. 
The  proceedings  and  safeguards  prescribed  by  the  Insanity  Law 
were  the  only  course  open  against  the  relator  from  the  beginning. 
He  should  have  been  committed  in  the  way  prescribed  by  it  or  not 
at  all. 

The  order  should  be  reversed  and  the  relator  discharged,  unless 
within  five  days  he  be  committed  under  the  Insanity  Law. 

Order  aflBlrmed,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  Albert  T.  Pat- 
RioK,  ilelator,  v.  Jesse  D.  Frost,  as  Agent  and  Warden  of  Sing 
Sing  State  Prison,  Defendant. 

Second  Department,  June  4,  1909. 

Gxime  —  commutation  of  sentence  —  constitutional  law  —  ex  post  facto  — 
habeas  corpus  —  pleading  —  traverse  —  allegations  —  power  of  App- 
ellate Division  to  grant  writ — power  of  Legislature. 

Commutation  is  the  power  to  change  a  greater  punishment  to  a  less,  both  of  which 
are  known  to  the  law. 

Under  the  provision  of  the  Constitution  empowering  the  Governor  "to  grant 
reprieves,  commutations  and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,"  he  may  commute  a  sentence  of  death  for 
murder  in  the  first  degree  to  imprisonment  for  life. 

Life  imprisonment  is  a  less  punishment  than  death,  and  the  individual  preference 
of  a  convict  does  not  change  the  fact. 

A  commutation  of  sentence  does  not  require  the  acceptance  of  the  convict  to  make 
it  operative. 

Where  the  Governor  commuted  a  sentence  of  deatli  in  a  capital  case  to  one  of 
imprisonment  for  life,  the  latter  punishment  is  not  ex  post  facto,  for  the  punish- 
ment of  the  crime  is  not  alone  death  as  prescribed  by  statute,  but  such  punish- 
ment as  may  be  meted  out  by  the  power  of  commutation. 
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Habeas  corpus  is  not  a  writ  of  review  so  that  the  court  on  a  return  thereto  may 
inquire  into  **  the  legality  or  the  j  ustice  "  of  the  Judgment  under  which  the  relator 
is  imprisoned,  but  it  is  restricted  to  a  consideration  of  the  Jurisdiction  of  the 
court  that  pronounced  j  udgment  to  ascertain  whether  the  person  is  detained  by  a 
final  judgment  of  a  "  competent  tribunal  of    *    *    *    criminal  Jurisdiction." 

The  traverse  to  a  return  in  habeas  corpus  proceedings  so  far  as  *'  any  allegation 
of  &ct "  is  concerned  is  to  be  tested  by  the  general  requirements  of  pleading, 
and  mere  general  allegations  cf  fraud,  conspiracy  or  wrongdoing  made  against 
the  trial  judge  are  insufficient. 

The  jurisdiction  of  the  Supreme  Court,  of  which  the  Appellate  Division  Is  a  part, 
in  habeas  corpus  is  beyond  the  power  of  the  Legislature  to  disturb. 

The  provision  of  section  2017  of  the  Code  of  Civil  Procedure  that  an  application 
for  a  writ  of  habeas  corpus  may  be  made  to  the  Appellate  Division  only 
"  where  the  person  is  detained  within  the  Judicial  district  within  which  the 
term  is  held,"  is  void,  as  being  beyond  the  power  of  the  LegisUture  to  enact 

Wbit  of  liabe^  corpus. 

Albert  T.  Pa^Wc^*,  relator,  in  person,  and  WiUiomi  L.  McDonald 
for  the  writ. 

William  Travers  Jerome^  District  Attorney  of  New  York 
Cowaty^  Robert  C.  Taylor^  of  counsel  for  the  Attomey-Greneral 
and  the  district  attorney  of  Westchester  county,  and  Fra/ncia  A, 
WinsloWy  District  Attorney  of  Westchester  Cov/tity^  opposed, 

Jenks,  j.  : 

This  is  a  writ  of  habeas  corpus  to  inquire  into  the  cause  of  the 
imprisonment  of  the  relator  Patrick.  The  return  shows  that  Pat- 
rick was  convicted  of  murder  in  the  first  degree  and  judgment  was 
pronounced  against  him  whereby  he  was  sentenced  to  be  put  to 
death;  that  the  Governor  commuted  the  sentence  of  death  to 
imprisonment  for  life  and  that  Patrick  is  imprisoned  under  the 
judgment  as  so  commuted. 

Both  judgment  and  commutation  are  attacked.  I  shall  consider 
first  the  commutation.  It  is  contended  that  a  punishment  of  death 
cannot  be  commuted  because  commutation  is  limited  to  the  "  same 
kind  and  degree  of  punishment"  and  that  there  cannot  be  any  pun- 
ishment of  the  same  kind  or  degree  as  death.  None  of  the  cases 
cited  by  the  relator  justifies.this  limitation.  It  does  not  appear  in 
the  general  or  specific  definitions  of  the  word  in  Stormonth,  the 
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Century  Dictionary,  Webster  or  Worcester.  Boiivier  defines  com- 
mutation as  ^^  Tlie  change  of  a  punishment  to  which  a  person  has 
been  condemned  into  a  less  severe  one."  (1  Bout.  Law  Diet. 
[Rawle's  Rev.]  374.)  Anderson's  definition  is,  "  The  substitution 
of  a  less  for  a  greater  penalty  or  punishment ;  the  change  of  one 
punishment  for  another  and  different  punishment,  both  being  known 
to  the  law."  (Anderson's  Law  Diet.  215.)  And  I  think  we  may 
define  it  as  the  power  to  change  a  greater  punishment  to  a  less 
punishment,  of  which  both  are  known  to  the  law.  {Zee  v.  Jfur- 
phy,  22  Gratt.  [Va.]  789,  798 ;  Eich  v.  Chamberlain^  107  Mich. 
383;  State  ex  rel.  Atfy-Gen.  v.  Peters,  43  Ohio  St.  651 ;  BcparU 
Janee^  1  Nev.  321 ;  State  v.  State  Board  of  Corrections^  16  Utah, 
478;  Ogletree  v.  Dozier^  59  Ga.  802;  Toung  v.  Young,  61 
Tex.  193.)  The  Legislature  by  its  enactment  that  homicide  may  be 
punished  by  death  or  imprisonment  according  to  the  degrees  thereof 
(Penal  Code)  recognized  that  the  two  punishments  are  so  much  of 
the  jsame  degree  or  kind  that  either  may  be  meted  out  for  that 
crime. 

I  have  no  doubt  that  the  Governor  had  the  power  of  commuta- 
tion in  this  case.  Since  1846  he  has  been  empowered  by  the  Consti- 
tntion  "to  grant  reprieves,  commutations  and  pardons  after  con- 
viction, for  all  offenses  except  treason  and  cases  of  impeachment, 
upon  such  conditions  and  with  such  restrictions  and  limitations,  as 
be  may  think  proper."  The  express  exceptions  prove  "  the  compre- 
hensive nature  of  the  power."  {Perkins  v.  Stevens,  24  Pick.  278.) 
Murder  in  the  first  degree  is  an  offense  {People  ex  rel.  Kopp  v. 
French,  102  N.  T.  587),  and  hence  this  general  expression  of  the 
Constitution  can  include  murder  in  the  first  degree,  and  that  crime 
cannot  be  put  within  the  exceptions  without  violation  of  the  canon 
of  construction  that  courts  do  not  curtail  the  general  rule,  to  which 
the  exceptions  are  express,  by  extending  the  exceptions  by  implica- 
tion. (Suth.  Stat.  Const.  §  328.)  Moreover,  this  argument  of 
implication  rests  alone  upon  a  limitation  of  the  word  ^^  commuta- 
tion," which  I  have  shown  is  not  warranted.  This  contention  of 
the  relator  would  withhold  from  the  executive  a  power  frequently 
exercised  since  1846,  never  questioned  or  doubted,  as  far  as  I  can 
find,  and  recognized  by  the  highest  court  of  the  State.  (See  People 
v.  Brancado,  188  N.  Y.  150.)    Denio,  J.,  in  his  discussion  in  Haar^ 
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hcng  T.  People  (22  N.  T.  105)  says :  '*  If  it  is  to  be  construed  to 
vest  in  the  Governor  a  discretion  to  determine  whether  the  convict 
should  be  executed  or  remain  a  perpetual  prisoner  at  hard  labor, 
this  would  only  be  equivalent  to  what  he  might  do  under  the  author- 
ity to  commute  a  sentence.  But  he  can,  under  the  Constitution, 
only  do  this  once  for  all.  If  he  refuses  the  pardon  the  convict  is 
executed  according  to  sentence.  If  he  grants  it  his  jurisdiction  of 
the  case  ends."  No  reason  occure  to  me,  none  is  suggested,  why 
punishment  for  murder  in  the  first  degree  cannot  be  commuted  to 
imprisonment.  ' 

I  find  no  force  in  the  contention  that  there  cannot  be  a  commuta- 
tion of  the  punishment  of  death  to  that  of  life  imprisonment  because 
commutation  implies  a  less  punishment,  but  life  imprisonment  is  a 
greater  punishment  than  death.  The  degree  of  a  punishment  is 
not  determined  by  the  individual  preference  of  a  convict.  Indi- 
viduals commit  suicide,  but  their  choice  of  death  before  life  does  not 
alter  the  general  fact  that  mankind  clings  to  life  as  its  great  posses- 
sion. Thus  it  is  that  mankind  regards  the  sacrifice  of  life  for 
another  as  the  supreme  altruism,  that  courts  have  freed  it  from 
rules  of  law  {Eckert  v.  long  Island  R.  R.  Co.,  43  K  T.  602), 
and  that  holy  writ  declares  it  the  greatest  proof  of  love  for  a  friend. 
It  is  the  common  judgment  of  man  that  to  deprive  the  criminal  of 
his  life  is  the  greatest  punishment  known  to  modern  times.  In 
People  V.  Silverman  (181  N.  Y.  235,  240),  Cullen,  Ch.  J,,  says: 
"  While  the  defendant's  previous  malady  and  infirmities  of  temper 
were  insufficient  to  affect  his  legal  responsibility,  they  may  warrant 
a  mitigation  of  his  punishment  and  his  relief  from  suffering  the 
supreme  penalty  of  the  law."  Kent  wrote  in  his  Commentaries : 
"  The  punishment  of  death  is,  doubtless,  the  most  dreadful  and  the 
most  impressive  spectacle  of  public  justice,  and  it  is  not  possible  to 
adopt  any  other  punishment  equally  powerful  by  its  example.  It 
ought  to  be  confined  to  the  few  cases  of  the  most  atrocious  charac- 
ter, for  it  is  only  in  such  cases  that  public  opinion  will  warrant  the 
measure  or  the  peace  and  safety  of  society  require  it."  (Vol.  2 
[14th  ed.],  p.  *13.)  Blackstone  wrote  :  "  But  the  reason  upon  which 
this  sentence  is  grounded  seems  to  be,  that  this  is  the  highest  pen- 
alty that  man  can  inflict,  and  tends  most  to  the  security  of  mankind ; 
by  removing  one  murderer  from  the  earth,  and  setting  a  dreadful 
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example  to  deter  others;  so  that  even  this  grand  instance  proceeds 
npon  other  principles  than  those  of  retaliation."  (4  Black  Coram.. 
13, 14;  2  Black  Coram .  [Cooley's  3d  ed.]  284.)  Shaw,  Ch.  J.,  said 
in  Commonwealth  v.  Wymam,  (12  Cusli.  239) :  "  A  law,  which 
changes  the  punishment  from  death  to  imprisonment  for  life,  is  a  law 
mitigating  the  punishment,  and,  therefore,  not  ex  post  facto,  {Comr 
monwcalth  v.  Mott,  21  Pick.  492;  Calder  v.  Bull,  3  Dall.  386;  1 
Kent  Com.  [7th  ed.]  450 ;  Story  Const.  §  1339.)"  The  strnggle  of 
many  reformers  of  the  criminal  law  was  to  reduce  the  number  of 
crimes  with  the  penalty  of  death,  and  of  many  theorists  to  abolish 
that  punishment.  The  people  of  this  State  have  in  eflEect  determined 
that  this  penalty  is  the  most  severe  by  prescribing  it  as  the  punish- 
ment for  the  highest  crimes  only  —  murder  in  the  first  degree  and 
treason — and  by  prescribing  that  in  the  former  case  only  the  appeal 
is  direct  to  our  highest  court.  There  can  be  no  question  that,  as 
regards  the  offender,  our  scheme  of  punishments  regards  that 
punishment  which  leaves  life  is  less  than  that  which  ends  it. 

The  relator  argued  that  he  had  never  accepted  the  commuta- 
tion; but  he  concedes  in  his  printed  points  that  commutation 
does  not  require  his  acceptance.  Such  I  think  is  the  law-  {Lee  v. 
Murphy,  siipra.)  In  this  a  commutation  differa  from  a  pardon 
either  absolute  or  conditional.  A  pardon  is  an  act  of  grace  to  the 
exemption  of  punishment,  and  it  is  regarded  as  a  deed  which  must 
be  accepted  by  the  convict  to  be  valid.  ( United  States  v.  Wilson, 
7  Pet.  150.)  It  does  not  proceed  upon  the  theory  of  innocence  but 
implies  guilt.  {Roberts  v.  State,  160  N.  Y.  217.)  "  It  gives  to  him 
[the  convict]  a  new  credit  and  capacity,  and  rehabilitates  him  to 
that  extent  in  his  former  position."  {Knote  v.  United  States,  95 
U.  S.  149,  153.)  But  a  comrautation  relates  only  to  the  punish- 
ment. It  is  said  in  Ex  parte  Collins  (94  Mo.  25) :  "The  commu- 
tation does  not  annul  the  sentence  of  the  court,  but  is,  pro  tanto,  an 
affirmance  of  it,  with  a  modification."  (See,  too,  Matter  of  Con- 
ditional Discharge  of  Convicts,  73  Vt.  414;  56  L.  R.  A.  658, 
662.)  I  cannot  follow  the  relator  to  his  conclusion  that  perforce 
of  the  executive  action  in  this  case  he  must  be  discharged.  That 
conclusion  must  rest  upon  the  proposition  that  there  was  not  a 
valid  commutation.  His  argument  seems  to  be  that  the  Governor 
could  not  commute  in  this  case  because  death  has  no  kind  or 
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degree;  that  perforce  of  the  attempt  of  commutation  "the  law" 
authorizing  the  punishment  of  death  has  been  "jpro  tanto  repealed  " 
in  this  case,  and  that  the  relator  cannot  be  detained  under  the 
Governor's  warrant  because  the  Governor  has  no  authority  "to 
ex  post  facto "  prescribe  a  punishment  of  a  different  kind.  I 
have  discussed  the  point  that  tlie  Governor  could  not  commute  the 
punishment  of  death.  I  cannot  see  the  force  of  the  contention  that 
the  act  "repealed"  the  original  punishment.  The  proposition  in 
effect  is  that  the  Governor's  act,  ineffective  to  change  the  punish- 
ment, remitted  that  punishment.  It  is  a  mistake  to  regard  the  exec- 
utive's act  as  a  pardon,  to  which  the  condition  attached  was  invalid. 
Even  if  the  act  of  commutation  is  regarded  as  in  the  nature  of  a  par- 
don, it  was  not  absolute,  and  the  condition  imprisonment  for  life 
was  valid.  {Fx  parte  WelU,  18  How.  [U.  S.]  307.)  If  the  con- 
dition was  not  accepted  the  pardon  was  inoperative.  (Id.)  But  this 
act  of  commutation  was  not  attempted  as  incidental  to  the  constitu- 
tional power  to  pardon,  but  in  exercise  of  the  express  and  distinct  con- 
stitutional power  to  commute.  The  act  of  commutation,  as  I  have 
shown,  but  affects  the  punishment  to  change  it,  while  the  proposi- 
tion in  effect  is  that  the  Governor's  act,  ineffective  to  change  the 
punishment,  nevertheless  remitted  it.  It  is  hard  to  see  why  an 
exercise  of  that  power  that  cannot  change  the  punishment  in  effect 
remits  it  or  abolishes  it.  There  is  no  merit  in  the  contention  that 
the  punishment  of  life  imprisonment  was  ex  post  facto.  If  the 
power  to  commute  existed  at  all  at  the  time  of  the  commission  of 
the  crime,  then  the  punishment  for  murder  in  the  first  degree  as 
prescribed  by  law  was  not  only  death  as  prescribed  by  statute,  but 
such  punishment  as  might  be  meted  out  by  the  power  of  commuta- 
tion as  expressed  in  the  Constitution.  The  punishment  as  thus 
changed  is  as  much  a  punishment  prescribed  by  law  as  the  punishment 
ordained  by  statute.  {Matter  of  Victor^  31  Ohio  St.  208.)  In  Com^ 
monwealth  v.  Wymam,  {supra),  Shaw,  Ch.  J.,  said :  "  An  ex  post 
facto  law  is  one  which  declares  an  act  previously  done,  criminal 
and  punishable,  and  which  was  not  so  when  the  act  was  done,  or 
which  declares  a  much  higher  punishment  than  existed  at  that  time. 
But  an  act  plainly  mitigating  the  punishment  of  an  offense  is  not 
ex  post  facto;  on  the  contrary,  it  is  an  act  of  clemency.  A  law, 
which  changes  the  punishment  from  death  to  imprisonment  for  Iife« 


Digitized  by 


Google 


People  ex  bel.  Patkiok  v.  Frost.  185 

App.  Div.]  Second  Department,  Jane,  1009. 

is  a  law  mitigating  the  punisbment,  and,  therefore,  not  ex  post  facto, 
{Commonwealth  v.  Mott,  21  Pick.  492 ;  Colder  v.  BuU^  3  Dall.  386 ; 
1  Kent.  Com.  [7th  ed.]  450 ;  Story  Const.  §  1339.)  "  And  if  this 
power  of  commutation  extends  over  murder  in  tlie  first  degree  since 
1846,  then  he  who  went  to  do  homicide  that  might  be  adjudged  mur- 
der in  the  first  degree  wad  not  assured  by  law  that  his  sole  punishment 
would  be  death,  but  that  such  punishment  might  be  commuted. 
And  the  sum  of  it  all  is  that  the  punishment  of  the  relator  was 
death,  and  if  the  act  of  the  Governor  could  not  and  did  not  work  a 
commutation  thereof,  then  the  punishment  remains  unexecuted. 

I  consider  second  the  attack  upon  the  conviction.  Habeas  corpus 
is  not  a  writ  of  review  so  that  we  may  look  into  "  the  legality  or  the 
justice"  of  the  judgment  in  People  v.  Patrick,  One  can  but 
inquire  into  the  jurisdiction  of  the  courts  that  pronounced  judg- 
ment to  ascertain  whether  the  prisoner  is  detained  by  a  final  judg- 
ment of  a  "  competent  tribunal  of  *  *  *  criminal  jurisdiction  " 
in  accord  with  the  provisions  of  section  2032  of  the  Code  of  Civil 
Procedure.  {People  ex  rel.  Tweed  v.  Liscomh^  60  N.  Y.  559; 
People  ex  rel.  Young  v.  Storit,  81  Hun,  336 ;  affd.,  144  N.  Y. 
699.)  It  is  not  contended  that  such  a  court  as  tried  the  prisoner 
had  not  jurisdiction  of  the  crime  or  of  the  person,  or  that  the  court 
was  incompetent  by  reason  of  any  statutory  disability  of  the  judge 
who  presided  thereat,  or  of  improper  constitution  of  the  jury.  The 
sole  point  is  that  the  judge  was  not  the  impartial  officer  contem- 
plated by  the  term  "  due  process  of  law."  Stripped  of  epithets, 
the  charge  in  brief  is  that  the  court  was  hand  in  hand  with 
the  prosecuting  ofScers  as  a  conspirator  for  conviction.  The 
charge  of  the  traverse  is  that  the  judge  acting  in  his  oflScial 
capacity  thus  conspired  for  an  arbitrary  collusive  conviction  so  that 
the  court  was  a  pretended  court  that  worked  or  procured  a  pre- 
tended judgment  and  thereafter  the  denial  of  a  motion  for  a  new 
trial.  The  demurrer  to  the  traverse  as  insufficient  should  be  sus- 
tained. The  Code  of  Civil  Procedure  provides  that  the  prisoner 
may  on  oath  deny  any  material  allegation  of  the  return  or  make 
any  allegation  of  fact  showing  either  that  his  imprisonment  or 
detention  is  unlawful  or  that  he  is  entitled  to  his  discharge,  and 
thereupon  the  judge  or  court  must  proceed  in  a  simimary  way  to 
hear  the  evidence  in  support  of  or  against  the  imprisonment  or  deten- 
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tion.  (§  2039.)  The  traverse,  so  far  as  "  any  allegation  of  fact " 
is  concerned,  is  to  be  tested  by  the  general  requirements  of  plead- 
ing. {Matter  of  Deptte,  185  N.  Y.  67,  citing  Spelling  on  Extraor- 
dinary Eemedies.)  Thus  considered,  the  traverse  is  bad  in  that  it 
is  bald  of  any  allegations  of  fact.  Mere  general  allegations  of  fraud 
or  conspii-acy  are  wholly  insuflBicient.  {Knowles  v.  City  of  New 
Tork^  176  N.  T.  437,  and  authorities  cited.)  In  Pratt  v.  Oa/rdr 
ner  (2  Cush.  63)  the  declaration  alleged  that  a  justice  of  the  peace 
willfully  and  maliciously  received  a  false  and  groundless  complaint 
against  the  plaintiff  for  a  crime,  and  thereupon  willfully  and  mali- 
ciously issued  his  warrant,  and  thereupon  willfully  and  maliciously 
tried  and  convicted  the  plaintiff,  without  opportunity  for  witness  or 
counsel,  and  upon  conviction  willfully  and  maliciously  sentenced  the 
plaintiff.  The  court,  per  Shaw,  Ch.  J.,  said :  "  The  same  strong 
and  repeated  qualifying  epithets  might  be  added  in  every  case  ;  but 
as  they  do  not  constitute  distinct  averments  to  be  traversed  and  put 
in  issue,  they  cannot  alter  the  legal  character  of  the  facts  averred." 
I  may  add  these  considerations.  Whatever  was  done  by  the  judge 
as  a  judge  or  as  a  court  was  a  matter  of  record,  transmitted  to  the 
Court  of  Appeals  for  review.  (Code  Crim.  Proc.  §  485.)  The  guilt 
of  Patrick  was  determined  by  a  jury.  If  the  malice  or  corruption 
or  conspiring  of  the  judge  had  been  revealed  in  any  act  or  word 
which  was  prejudicial  to  the  rights  of  the  prisoner  during  his  trial 
or  in  any  matter  incidental  thereafter,  he  had  the  right  of  review 
by  a  court  of  power  to  order  a  new  trial  if  it  is  "  satisfied  that 
'  the  verdict  was  against  the  weight  of  evidence,  *  *  *  or  that 
justice  requires  a  new  trial,  even  if  no  exception  was  taken  in  the 
court  below."  {People  v.  Corey ^  157  N.  Y.  351 ;  Code  Crim.  Proc. 
§  528.)  The  acts  complained  of  in  the  judge  or  court,  whatever 
the  motive  behind  them,  were  still  judicial  acts.  {Bradley  v.  Fishery 
80  TJ.  S.  335 ;  Lange  v.  Beiiedict,  73  N.  Y.  12 ;  Pratt  v.  Gardner, 
supra.)  It  is  but  just  to  say  that  there  is  nothing  whatever  disclosed 
before  us  that  in  the  slightest  degree  reflects  upon  the  learned  judge 
who  presided  at  the  trial,  or  upon  the  counsel  for  the  People  in  this 
case.  So  far  as  the  challenge  is  addressed  to  the  composition  of 
the  Court  of  Appeals,  it  may  be  said  that  such  court  of  last  resort 
has  passed  directly  upon  the  question.  {People  v.  Patricky  183 
N.  Y.  52,  537.)    (See  Daniels  v.  Towers,  79  Ga.  785.)     The  chal- 
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lenge  arraigns,  for  far-fetched  and  fanciful  reasons,  the  presence  in 
that  conrt  of  a  most  upright  judge. 

Although  the  benign  provisions  of  this  great  writ  are  not  to  be 
withheld  from  any  man  upon  any  considerations  of  judicial  comity, 
they  are  not  to  be  perverted  so  that  a  prisoner  in  his  turn  by  mere 
accusations  may  try  the  court  that  convicted  him.  The  action  of  a 
dissatisfied  convict  thus  presenting  the  courts  of  his  conviction  as 
incompetent  at  the  bar  of  another  court  upon  general  accusations  of 
fraud,  conspiracy  and  wrongdoing,  but  mocks  at  the  orderly  and  digni- 
fied administration  of  justice.  In  Yates  v.  Lanshig  (5  Johns.  293) 
the  chief  justice  said,  "  and  I  fully  acquiesce  in  the  opinion  of  Lord 
Ch.  J.  WiLMOT,  that  trials  by  jury  will  be  buried  in  the  same  grave 
with  the  authority  of  the  courts  who  are  to  preside  over  them."  I 
can  point  the  moral  by  application  to  this  very  case.  The  brief  of 
the  relator  in  the  Supreme  Court  of  the  United  States,  on  motion 
for  writ  of  habeas  corpus,  handed  up  upon  this  argument,  arraigns 
all  of  the  judges  of  the  Court  of  Appeals  who  voted  to  afiirm  the 
judgment  of  conviction  as  "  parties  to  the  general  conspiracy,"  and 
they  are  said  to  have  affirmed  that  judgment  **  arbitrarily  and  cor- 
ruptly." Much  may  be  excused  in  the  relator  or  in  any  other  in  like 
situation.  We  heard  him  with  patience,  and  we  earnestly  followed 
his  plea.  We  did  not  look  for  the  calm  and  dispassionate  utterance 
that  marks  mere  advocacy.  But  the  People  have  rights  as  well  as 
a  prisoner.  And  there  is  no  day  in  court  for  him  who  would  accuse 
without  facts  and  assail  by  imputation  baseless  save  that  the  judg- 
ment went  against  him. 

A  point  in  the  case,  but  not  raised  by  the  parties,  may  be  noticed. 
The  application  for  the  writ  was  made  in  vacation  to  Mr.  Justice 
Gatnoe,  who  made  it  returnable  before  this  court,  of  which  he  is 
a  member.  With  reference  to  the  Supreme  Court  the  Code  of 
Civil  Procedure  (§  2017)  provides  that  the  application  for  the  writ 
must  be  made  to  either  "  a  justice  of  the  Supreme  Conrt,  in  any  part 
of  the  State,"  or  "  the  Supreme  Court,  at  a  Special  Term  or  the 
Appellate  Division  thereof,  where  the  prisoner  is  detained  within 
the  judicial  district  within  which  the  term  is  held."  This  term  of 
this  court  is  not  held  within  the  judicial  district  where  the  prisoner 
is  detained.  But  the  writ  of  habeas  corpus  at  common  law  is  beyond 
legislative  limitation  or  impairment,  and  it  is  declared  that  every  court 
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and  officer  having  power  to  grant  the  writ  and  to  pass  upon 
the  legality  of  an  imprisonment  ^^  has  and  may  exercise,  in  the 
forms  prescribed  by  law,  all  the  power  exercised  at  common  law 
by  the  Court  of  King's  Bench  in  England,  and  the  Supreme  Court 
of  this  State,  as  the  corresponding  tribunal  with  us."  (People 
ex  Tel,  Tweed  v.  Liacomb^  aupra^  567.)  In  Ex  parte  Clarke  (100 
IT.  S.  399)  it  is  said  that  it  was  the  practicef  of  the  English  judges 
in  cases  of  consequence  or  difficulty  to  postpone  the  case  for  the 
whole  court,  and  that  under  the  Habeas  Corpus  Act,  it  was  the 
regular  course  to  take  bail  and  to  recognize  the  party  to  appear  in 
the  King's  Bench  or  Assizes,  though  the  judge  would  discharge 
absolutely  if  the  case  were  one  of  illegal  imprisonment,  citing 
authorities.  (See,  too,  3  Black.  Comm.  132.)  Church  on  Habeas 
Corpus  says  (2d  ed.  p.  70) :  "  At  one  period  it  was  thought  that  the 
writ  of  habeas  corpus  ad  subjiciendum  —  which  was  only  for  matters 
of  crime  —  could  issue  out  of  the  king's  bench  only  in  term  time  ; 
but  Wataon^a  Caae*  settled  it  that  the  king's  bench,  or  a  judge 
thereof,  might  grant  the  writ,  at  common  law,  in  vacation,  and  that 
it  might  be  made  returnable  immediately  either  before  the  court 
or  before  a  judge  at  chambers."  In  People  v.  MoLeod  (1  Hill, 
377)  Cowen,  J.,  made  the  writ  returnable  before  the  court  Tlie 
Supreme  Court  in  all  of  its  divisions  is  but  one  court,  and  its 
Appellate  Division  has  all  the  powers  and  general  jurisdiction 
thereof  except  when  limited  by  law.  {Syracuae  Sav.  Bank  v.  S,j 
C.  dk  N.  Z.  B.  B,  Co.,  88  N.  T.  115;  Matter  of  Pye,  21  App. 
Div.  266 ;  People  ex  rel.  Mayor  v.  Nichola^  79  N.  Y.  590.)  The 
limitation  upon  its  jurisdiction  in  habeas  corpus  is  beyond  the 
legislative  control. 

The  demurrer  to  the  traverse  is  sustained,  the  writ  is  dismissed 
and  the  prisoner  is  remanded. 

Woodward,  Gaynor,  Burb  and  Rich,  JJ.,  concurred. 

Demurrer  to   traverse  sustained,  writ  dismissed,  and   prisoner 
remanded. 

*9Ad.  &E1.  781.— [Rbp. 


Digitized  by 


Google 


£nTWISLE  v.  MARGOLlEd.  189 

App.  Diy.J  Second  Department,  June,  1909. 

F&ANK  L.  Entwislb,  as  Trustee  in  Bankruptcy  of  Jacob  Kraft, 
Eespondent,  v.  Samuel  Marcmdlies,  Appellant. 

Second  Department,  June  4,  1909. 

Beal  property  ~  covenant  of  quiet  enjoyment — when  action  does  not  lie. 

Where  a  defendant  conveyed  premises  to  the  plaintiff  with  covenant  of  quiet 
enjoyment  and  thereupon  plaintiff  leases  part  of  the  premises  to  defendant, 
the  plaintiff  cannot  maintain  an  action  for  breach  of  the  covenant  because 
defendant  used  a  part  of  the  premises  not  covered  by  his  lease. 

Appeal  by  the  defendant,  Samuel  Margolies,  from  a  judgment 
of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff,  rendered  on  the  16th  day  of 
February,  1909. 

John  S.  Steenwerthy  for  the  appellant. 
MoorCy  Ashley  dk  ZmtoTiy  for  the  respondent. 

Jenks,  J. : 

The  defendant  conveyed  premises  to  the  plaintiflE  by  deed  with 
covenant  of  quiet  enjoyment.  Thereupon  the  plaintiff  leased  a 
part  of  these  premises  to  the  defendant.  The  plaintiff  contends 
tlytt  the  defendant  thereupon  used  a  part  of  the  premises  not  leased, 
and  brings  this  action  for  breach  of  the  said  covenant  of  quiet 
enjoyment.  The  defendant  does  not  assert  any  title  to  the  premises 
or  any  right  of  possession  therein  as  the  grantor  in  that  conveyance 
or  through  any  other  than  the  plaintiff  as  his  landlord,  but  asserts 
that  under  the  lease  he  was  entitled  to  the  use  of  the  part  of  the 
premises  in  question.  The  dispute  arises  simply  under  a  lease  from 
landlord  to  tenant.  The  conveyance  is  as  much  outside  of  the  case 
as  if  it  had  been  made  by  a  stranger.  It  is  a  mere  accident  that  the 
present  tenant  was  once  the  owner  of  the  premises  and  as  such  con- 
veyed them  to  his  present  landlord. 

The  judgment  must  be  reversed,  with  costs. 

HiBSOHBBRG,  P.  J.,  Gaynob,  Eioh  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  complaint 
dismissed,  with  costs. 
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David  Scx)tt,  Respondent,  v.  Emily  I.  Smith  and  Sarah  Fukst, 
Copartners,  Appellants. 

Second  Department,  June  4,  1909. 

Practice  —  Municipal  Court  —  motion  for  new  trial  —  newly-discoTered 

evidence  —  appeal 

A  motion  for  a  new  trial  upon  the  ground  of  newly>discovered  evidence  must  be 

made  upon  a  case. 
Such  a  motion  cannot  be  regarded  as  made  on  the  minutes,  and  where  no  case  is 

made,  an  order  granting  the  motion  will  be  reversed. 
An  appeal  lies  from  an  order  of  the  Municipal  Court  granting  such  a  motion  as 

from  a  judgment. 

Appeal  by  the  defendants,  Emily  I.  Smith  and  another,  copart- 
ners, from  an  order  of  the  Municipal  Court  of  the  city  of  New 
Tork,  borough  of  Brooklyn,  entered  on  the  22d  day  of  March,  1909. 

James  A.  Sheehan^  for  the  appellants. 

No  appearance  or  brief  for  the  respondent. 

Jenks,  J. : 

The  defendants  appeal  from  an  order  of  the  Municipal  Court  that 
grants  a  new  trial  to  the  plaintiflE  for  newly-discovered  evidence. 
This  appeal  lies  as  from  a  judgment  (Mun.  Ct.  Act  [Laws  of  190^, 
chap.  580],  §  255),  and  is  well  taken  because  such  a  motion  requires 
a  case  made  and  yet  there  was  none.  {Altmarh  v.  Haimowits^  55 
Misc.  Rep.  195;  Harris  v.  Gregg^  4  App.  Div.  615;  Davis  v. 
Orand  Rapids  Fire  Ins.  Co.,  5  id.  36 ;  Nichols  N.  Y.  Pr.  2666.) 
This  motion  cannot  be  regarded  as  made  on  the  minutes.  {Ha/rris 
V.  Oregg^  s^pra.)  And,  as  is  pointed  out  in  Davis^  Case  (supra)^ 
how  without  a  case  can  it  be  determined  whether  the  new  evidence 
is  cumulative  merely,  or  goes  only  to  the  impeachment  of  the  testi- 
mony, or  if  offered  at  the  trial  it  fairly  might  have  changed  the 
result  thereof. 

The  order  is  reversed,  with  costs. 

HiKSOHBBRG,  P.  J.,  Gaynor,  Etch  and  Miller,  JJ.,  concurred. 

Order  of  the  Municipal  Court  reversed,  with  costs,  with  leave  to 
renew  the  motion  upon  a  case  within  twenty  days. 
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George  "W.  Seaward,  as  Administrator  with  the  Will  Annexed,  etc., 
of  William  Z.  King,  Deceased,  Respondent,  v,  Buell  G.  Davis, 
as  Executor,  etc.,  of  Mary  E.  King,  Deceased,  Appellant. 

Second  Department,  June  4,  1909. 

Appeal — accotintizig — trust — power  —  existence  of  remainder — liability 
of  executor  —  separation  of  trust  property. 

An  appeal  from  a  final  judgment  brings  up  for  review  tlie  interlocutory 
Judgment. 

In  an  action  for  an  accounting  it  must  appear  that  there  is  a  fiduciary  relation- 
ship between  the  parties  and  that  the  party  called  to  account  was  intrusted 
with  property  of  the  plaintiff  and  is  bound  to  show  his  dealings  with  it. 

Where  a  testator  gave  to  his  wife  the  use  of  his  real  and  personal  propeHy  dur- 
ing life  with  a  beneficial  power  of  disposition  of  the  latter,  remainder  to  cer- 
tain persons,  the  burden  is  on  the  remaindermen  in  an  action  to  compel  the 
wife's  executor  to  account  for  the  personalty  to  show  that  there  was  or  should 
have  been  at  her  death  a  remainder  to  which  they  were  entitled. 

The  mere  fact  that  there  was  no  corpus  extant  at  her  death  is  not  absolutely 
conclusive  against  the  remaindermen. 

Where  in  such  an  action  it  is  admitted  that  the  wife  at  her  death  left  $5,000  in 
personal  property,  the  admission  is  sufficient  to  justify  an  interlocutory  judg- 
ment for  an  accounting,  although  it  is  qualified  by  a  statement  that  the  money 
was  not  received  from  her  husband's  estate,  but  the  interlocutory  judgment 
should  not  charge  the  wife's  executor  with  the  whole  sum  received  by  his 
testatrix  from  her  husband's  estate  as  if  it  were  a  remainder  for  which  he  must 
account.  Mere  proof  of  its  receipt  does  not  establish  prima  facie  that  such 
sum  is  the  remainder  upon  which  a  trust  for  the  plaintiffs  fastened. 

Under  such  circumstances  the  trust  of  personalty  vested  in  the  executor,  and  he 
is  liable  for  any  amount  which  came  into  his  hands,  and  it  is  his  duty  to  settle 
an  account  of  his  testatrix  in  relation  to  the  trust  and  to  pay  over  any  estate 
found  due  to  the  beneficiaries. 

If  the  wife  had  property  from  other  sources  she  was  not  bound  to  keep  the  person- 
alty received  from  her  husband's  estate  separate,  and  she  incurred  no  penalty 
by  mingling  the  two  witliout  fraud,  but  equity  will  follow  and  separate  the 
properties  and  put  on  the  accounting  party  the  burden  of  distinguishing  them. 

It  is  not  an  essential  to  an  accounting  that  the  cestui  que  trust  show  that  anything 
will  be  due  to  him. 

HiBscHBEUG,  P.  J.,  dissented  in  part;  Burb,  J.,  dissented  in  part^  with 
opinion. 

Appeal  by  the  defendant,  Buell  Q-.  Davis,  as  executor,  etc.,  from 
a  final  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff. 
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entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
29th  day  of  August,  1908,  and  also  from  an  interlocutory  judgment 
in  favor  of  the  plaintiff  entered  in  the  office  of  the  clerk  of  said 
county  on  the  13th  day  of  July,  1908,  upon  the  decision  of  the 
court  rendered  after  a  trial  at  the  Kings  County  Special  Term. 

Frederick  H.  Tosher^  for  the  appellant. 
Eohert  II.  Wilson^  for  the  respondent. 

Jenks,  J. : 

This  appeal  from  a  final  judgment  brings  up  the  interlocutory 
judgment.  The  action  is  by  the  administrator  cum  teatamento 
annexo  of  King  against  the  executor  of  King's  widow.  King's 
will,  as  construed  by  us  in  Tuthill  v.  Davis  (121  App.  Div.  290), 
gave  to  his  wife  the  use  of  both  the  real  and  personal  property  dur- 
ing her  life,  with  the  beneficial  power  of  disposition  of  the  latter  ; 
remainder  to  certain  specified  persons.  Mrs.  King,  as  executor  of 
her  husband,  made  final  accounting  in  the  Surrogate's  Court,  and 
by  its  decree  she  personally  came  into  possession  of  $17,268.50  in 
chattels,  money  and  bonds.  The  theory  of  the  action  is  that  the 
defendant  in  his  representative  capacity  should  account  for  this 
personal  property,  and  it  went  to  judgment  for  the  total  amount 
thereof,  with  interest. 

Mrs.  King  did  not  take  this  personal  estate  as  a  corpus  to  be 
preserved  by  her  as  trustee  for  the  remaindermen.  She  was  not 
limited  by  the  terms  of  the  will  in  the  use  or  consumption  or  dis- 
position thereof  during  her  life.  She  was  regarded  as  a  trustee  or 
quasi  trustee  as  to  any  remainder  which  she  had  not  used,  consumed 
or  disposed  of  during  her  life.  Thus,  in  the  principal  case  relied 
upon  by  the  respondent  {Smith  v.  Van  Ostrandy  64  N.  Y.  278),  the 
court  say :  "  This  disposition,  if  valid,  would  entitle  the  plaintiffs 
to  so  much  of  the  fund  as  on  her  death  remained  unexpended,  for 
her  support,  and  this  portion  of  the  fund  she  held  in  trust  for 
them."  Or  even  if  such  a  trust  was  fastened  on  the  personalty 
when  she  personally  received  it,  she  was  in  no  way  hampered  in  her 
personal  use,  consumption  or  disposition,  of  this  estate,  or  required 
to  account  as  if  for  a  trust  fund  to  be  kept  intact,  but  the  trust,  so 
to    speak,    shifted  from   time  to  time  from  what  she  personally 
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used,  consumed  or  disposed  of  to  what  remained,  and  thus  it 
might  become  barren  before  slie  died  or  at  the  time  of  her  death. 
In  such  an  action  it  must  appear  that  the  party  called  to  account 
must  have  been  intrusted  with  property  of  the  plaintiflEand  is  bound 
to  show  liis  dealings  with  it.  There  must  be  a  fiduciary  relation. 
{Sc}ia7it2  V.  Oahman^  163  N.  Y.  148 ;  Mm^iii  v.  Brooks^  94  id. 
71.)  I  think  that  the  burden  was  upon  the  remaindermen  to  show 
that  there  was  at  the  death  of  Mrs.  King  a  remainder  to  which  they 
were  entitled  within  the  principle  of  the  rule  established  in  Swart- 
haul  V.  lianier  (143  N.  Y.  504).  I  do  not,  however,  mean  to  say 
that  the  mere  fact  that  there  was  no  corpus  extant  at  her  death  was 
absolutely  conclusive  against  the  remainderman.  (Swarthout  v. 
Jianier,  supra ;  Perry  Trusts  [5th  ed.],  §  540,  note  a.)  Trusts  of 
personalty  vest  in  the  executor  {Scheyich  v.  Schenck^  16  N.  J.  Eq. 
182,  and  authorities  cited),  and  by  accepting  the  oflSce  of  executor 
the  defendant  became  liable  for  any  amount  which  came  into  his 
hands.  As  to  sucli  amount  it  became  his  duty  to  settle  an  account 
of  the  testator  in  relation  to  the  trust,  and  to  pay  over  any  estate 
found  duo  to  the  beneficiaries.  (Perry  Trusts  [5th  ed.],  §§  264,  344 ; 
SehencJc  v.  Schenck^  mipra  /  Moses  v.  Murgatroyd^  1  Jolms.  Ch. 
119.) 

Tlie  Special  Term  found  that  Mrs.  King  did  not  during  her  life- 
time use  or  dispose  of  for  her  own  personal  use  all  of  the  said  per- 
sonal property  and  assets,  but  that  at  her  death  part  thereof  was  in 
her  possession,  and  was  received  by  and  now  is  in  the  possession 
of  the  defendant.  Tliereupon  it  made  an  interlocutory  decree  that 
the  defendant  file  an  account  of  the  acts  of  Mrs.  King  with  refer- 
ence to  the  personal  property  received  by  her,  that  the  defendant 
charge  himself  in  that  account  with  $17,268.50,  together  with  inter- 
est, and  upon  failure  to  tile  said  account  that  final  judgment  follow. 
After  delay  the  defendant  filed  an  account  wherein  he  stated  that, 
6o  far  as  he  had  been  able  to  ascertain  with  due  diligence,  the  said 
Mrs.  King  kept  no  account  of  the  funds  and  property  which  she 
received  from  the  estate  of  her  husband,  set  forth  the  inventory  of 
her  husband's  estate  as  filed,  showed  that  the  appraisers  had  set 
aside  certain  assets  for  the  widow,  and  of  the  remaining  assets,  which 
principally  were  made  up  of  $300  cash,  $1,000  on  deposit  in  the 
App.  Div.— Vol,  CXXXIIL        13 
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Seaman's  liuiik,  §15,820  in  bonds,  tliat  lie  found  and  tiled  an 
account  of  certain  chattels  valued  at  $63.50.  The  account  closed 
as  follows :  "  I  have  found  no  cash  in  the  Seaman's  Bank  for  Sav- 
ings, nor  any  Government  Bonds  among  the  assets  left  by  Mary  E. 
King,  deceased,  nor  have  I  found  any  records  or  accounts  showing 
what  became  of  the  said  funds."  Thereupon  the  plaintiff  moved 
the  Special  Term  for  tinal  judgment  on  an  affidavit  that  the  defend- 
ant had  not  obeyed  the  interlocutory  judgment  in  that  (principally) 
he  had  not  charged  himself  in  the  account  with  the  said  $17,268.50. 
The  defendant  tiled  an  affidavit  attempting  to  show  his  good  faith 
and  his  difficulties.  The  court  directed  tinal  judgment.  The 
account  as  tiled  was  not  a  comj)liance  with  the  interlocutory  decree. 
And  indeed  it  is  unsatisfactory,  as,  e.  g,,  the  tinal  statement  thereof 
{sujrra)  may  be  entirely  consistent  with  the  fact  that  both  the  cash 
left  and  represented  by  the  deposits  of  the  husband  of  Mi's.  King 
and  the  proceeds  of  the  bonds  (due  in  1907)  may  have  come  into 
the  defendant's  hands.  But  I  think  that  the  trial  did  not  establish 
that  the  defendant  was  chargeable  with  this  $17,268.50  in  the  sense 
that  it  was  a  trust  fund  which  existed  at  the  death  of  the  testator. 
The  plaintiff  offered  no  evidence  which  showed  or  which  tended  to 
show  that  any  part  whatever  of  this  personalty  remained  at  Miu 
King's  death,  or  even  should  have  remained.  The  plaintiff's  case 
rests  upon  proof  that  this  amount  was  received  by  Mrs.  King  under 
a  decree  of  the  Surrogate's  Court,  and  an  admission  that  Mi-s.  King 
left  $5,000  in  personal  property,  but  qualitied  in  that  it  was  not 
received  from  her  husband's  estate.  Despite  the  qualification,  this 
admission  would  be  sufficient  to  justif}'  a  decree  for  an  account. 
(Perry  Trusts  [5th  ed.],  §  128.)  If  Mrs.  King  had  proj>erty  from 
other  sources,  she  was  not  bound  to  keep  the  property  received  from 
her  husband's  estate  separate,  and  she  incurred  no  penalty  or  for- 
feiture by  mingling  the  two  without  fraud.  But  equity  will  follow 
to  separate  the  properties  and  put  upon  the  accounting  party  the  bur- 
den of  distinguishing  them.  {Cox  v.  Wills^  49  N.  J.  Eq.  573,  and 
cases  cited.)  Although  an  account  is  not  a  matter  of  right,  it  is 
not  essential  in  order  to  obtain  it  that  the  cestui  que  ti^ust  should 
show  that  anything  will  be  his  due.  {Fretliey  v.  Durante  24  App. 
Div.  61.)  I  think  that  the  conclusion  of  the  Special  Term  that 
there  must  be  an  account  should  not  bo  disturbed.     But  I  advise 
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that  tlie  interlocutory  judgment  be  modified  in  that  it  should  not 
charge  against  the  defendant  this  $17,268.50  as  if  it  was  a  remain- 
der for  wliich  the  testator  or  lier  successor  must  account.  The 
amount  thus  received  miglit  of  course  be  relevant  on  the  accounting, 
but  mere  proof  of  its  receipt  did  not  estMisli  prima  J^aoie  that  such 
Bum  was  the  remainder  upon  which  a  trust  for  tlie  remaindermen 
fastened. 

The  interlocutory  judgment  should  be  modified,  and  as  modified 
affirmed,  without  costs.     Final  judgment  reversed,  without  costs. 

Woodward  and  Gaynor,  J  J.,  concurred  ;  Hirschberg,  P.  J., 
voted  to  affirm ;  Burr,  J.,  read  for  affirmance. 

Burr,  J.  (dissenting,  in  part) : 

This  action  relates  to  the  personal  property  of  which  William  Z. 
King  died  possessed.  By  his  will  his  widow,  Mary  E.  King,  was 
given  the  use  of  the  said  pei"Sonalty  during  her  life.  If  tliis  had  been 
the  only  provision  of  said  will  relating  to  her,  the  determination  of 
this  case  would  be  easy,  for  she  would  hold  the  property  in 
trust  for  those  who  might  be  entitled  to  the  same  after  her  death. 
The  corpus  of  that  trust  wq,uld  be  the  entire  fund  which  she  received. 
{llitehcock  V.  Peaslee,  145  N.  Y.  547 ;  Matter  of  MoDougaU,  141  id. 
21.)  But  Mrs.  King  was  entitled  not  only  to  use  the  income  of  the 
personalty  during  her  life,  but  also  so  much  of  the  principal  as  was 
beneficial  to  her.  Her  power  of  disposition  was  not  absolute  so  as 
to  make  her  the  complete  owner  of  the  property,  but  such  power  of 
disposition  was  limited  to  that  which  was  necessary  for  her  own 
benefit.  {Tuthill  v.  Davis,  121  App.  Div.  290.)  Does  this  fact 
alter  the  corpus  of  the  estate  as  to  which  she  stood  in  a  trust  rela- 
tion ?  In  other  words,  did  she  take  the  entire  personal  estate  of 
William  Z.  King,  charged  with  a  trust  duty,  which  was  to  preserve 
it  for  the  remaindermen  except  in  so  far  as  she  terminated  the  trust 
by  using  all  or  a  portion  of  it  during  her  life,  or  did  she  take  such 
property,  to  quote  from  the  opinion  of  Mr.  Justice  Jenks,  "  as  a 
trustee  or  quasi  trustee  "  only  "  as  to  any  remainder  which  she  had 
not  used,  consumed  or  disposed  of  during  her  life."  If  we  adopt 
the  latter  construction  we  have  the  strange  anomaly  of  a  person 
becoming  trustee  or  for  the  first  time  occupying  a  trust  relation  to 
a  fund  at  the  moment  of  death,  when  it  was  impossible  to  discharge 
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the  duties  of  such  trust  relation.  It  seems  to  me  clear  tliat  the  trust 
arose  in  her  lifetime,  and  in  every  one  of  the  cases  cited  or  which  I 
have  been  able  to  find,  sucli  language  has  been  employed  in  respect 
to  tlie  time  when  the  trust  arose.  In  Chaplin  on  Express  Trusts 
and  Powers  (p.  110)  the  writer  says :  "  He  [testator]  may  confide 
the  custody  of  tlie  corpus  to  the  legatee  for  life,  with  right  to  use  the 
same,  with  remainder  over ;  such  provisions  are  not  inconsistent ; 
*  *  *  the  legatee  is  then,  during  life^  a  trustee  of  the  corpus,  for 
the  remainderman.  *  *  *  And  this  is  still  so  though  the  life  ten- 
ant is  given  conditional  power  of  consuming  the  principal,  e.  ^.,  so 
far  as  necessary  for  his  support.  lie  is  still  trustee  of  the  property 
for  the  remainderman,  in  so  far  as  not  thus  needed."  In  Flanagan 
V.  Flanagan  (8  Abb.  N.  C.  413)  the  gift  of  testator  was  to  his  wife 
of  "  the  use  of  all  the  remainder  during  her  life,  and  the  portion 
left  of  such  remainder  to  be  distributed  to  the  poor  of  St.  Peter's 
Church."  Although  the  remainder  to  the  poor  of  the  church  was 
lield  void  for  indefiniteness,  the  court  lield  tliat  the  relation  of  the 
widow  to  the  fund  was  that  of  trustee  for  those  ultimately  enti- 
tled to  the  remainder.  The  court  say:  "The  efiEect  of  the 
bequest,  in  this  case,  confides  the  fund  to  the  legatee  for  life, 
to  the  end  that  she  may  exercise  her  power  of  disposition 
over  it.  She  will  be  deemed  to  hold,  as  trustee^  for  the  poor 
of  St.  Peter's  Church  or  the  heir  at  law,  whatever  shall  remain 
or  continue  undisposed  of  in  her  hands.  *  *  *  But  the  trust 
may,  perhaps,  be  a  barren  one  ultimately  as  regards  the  cestui 
qus  trusty  inasmuch  as  the  plaintiff  has  it  in  her  power  at  any  time 
to  foreclose  all  claim  of  such  party  by  a  consummated  effectual  dis- 
position of  the  entire  fund.  StiU^  she  will  remain  as  tricstee  of  the 
fund  so  long  as  it  shall  continue  in  Iter  hands  undisposed  of?"*  In 
Matter  of  Cornell  (lYO  N.  Y.  423)  the  court  said  :  "  Though  pos- 
session of  the  securities  was  given  to  the  donee,  this  did  not  make 
him  their  absolute  owner."  In  Smith  v.  .Van  Ostrand  (64  N.  Y. 
278),  where  a  life  interest  and  remainder  were  created  in  a  fund  and 
the  testator  directed  the  fund  to  be  turned  over  to  the  life  tenant, 
it  was  held  that  this  did  not  make  the  gift  to  the  life  tenant  abso^ 
lute,  hut  that  she  held  tlie  fund  as  trustee  for  the  remainderman. 
From  all  these  cases  it  seems  quite  clear  that  the  trust  relation  arose 
in  the  lifetime  of  Mrs.  King  and  that  she  was  the  person  who  was 
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•  charged  with  the  performance  of  the  trust  daties.  If  the  trust 
arose  in  her  Jifetime,  the  subject  of  the  trust  could  not  be  what 
slio  left  unconsumed  or  undisposed  of  at  her  death.  It  is  impos- 
sible to  conceive  of  a  trust  relation  without  both  a  trustee  who 
owed  certain  trust  duties,  and  property  which  is  the  subject-matter 
of  the  trust.  But  what  was  left  unconsumed  and  undisposed  of  at 
the  time  of  Mrs.  King's  death  could  not  be  the  only  subject  matter 
of  the  trust,  for  then  the  trust  ccndd  not  hegin  in  her  Ufethne^  since 
np  to  her  death  there  was  no  dejmed  subject-matter  of  the  trust. 
If  it  did  begin  in  her  lifetime,  then,  in  the  first  mstance,  the  trust 
duty  must  have  related  to  what  she  received  from  her  husband's 
estate.  That  trust  was  only  completely  discharged  wlien  she  either 
prese7*ved  the  principal  for  the  remainderman^  or  consumed  and 
made  use  of  a  portion  of  such  principal  foi^  her  own  henefit  during 
her  life.  When  the  tnist  relation  exists  the  burden  of  accounting 
rests  upon  the  party  occupying  such  relation.  {Marvin  v.  Brooks, 
94  X.  Y.  71.)  In  this  case  that  burden  is  met  by  showing  either 
that  the  entire  fund  has  been  preserved  for  the  remaindermen,  or 
that  a  portion  of  the  fund  has  been  used  in  accordance  with  the 
provisions  of  the  will  for  her  own  benefit.  This  seems  to  me  to 
furnish  the  only  consistent,  logical  and  workable  rule.  The  person 
who  occupied  a  trust  relation  to  the  entire  fund  which  was  received 
from  her  husband's  estate  when  it  came  into  her  possession,  better 
than  any  one  else  in  the  world,  is  in  a  position  to  know  and  to  keep 
account  of  what  disposition  she  made  of  it.  The  law  requires  her 
to  keep  such  account,  so  that  after  her  death  her  personal  repre- 
sentative may  be  in  a  position  to  render  such  account  and  turn  over 
the  fund  which  she  received,  or  to  show  that  as  to  the  whole  or  a 
|)oition  of  such  fund  the  trust  has  been  terminated,  because  she 
made  use  of  such  fund  for  her  own  benefit.  It  was,  therefore, 
entirely  proper  to  charge  the  defendant  in  this  action  with  the 
property  received  from  William  Z.  King's  estate.  Whether  this 
was  done  in  the  interlocutory  judgment  or  in  the  final  judgment  is 
immaterial.  Upon  the  accounting,  which  concededly  the  court  was 
justified  in  requiring  the  defendant  to  make,  any  sums  which  were 
properly  expended  out  of  the  principal  received,  either  for  purposes 
of  administration  of  William  Z.  King's  estate  or  by  the  life  tenant 
for  her  own  use,  could  be  credited  to  her.     The  defendant  here  has 
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shown  a  lack  of  candor  and  fairness  in  the  entire  proceeding,  and 
has  apparently  sought  to  obscure  rather  than  to  make  clear  the 
real  situation.  If,  as  the  result  of  this,  he  has  been  held  account- 
able for  a  larger  sum  than  was  justified  by  the  real  facts,  he  has 
only  himself  to  blame. 

I  vote  to  affirm  both  the  interlocutory  and  the  final  judgment, 
with  costs. 

Interlocutory  judgment  modified  in  accordance  with  the  opinion 
of  Jenks,  J.,  and  as  modified  aflirmed,  without  costs.  Final  judg- 
ment reversed,  without  costs. 


Leonardo  Inglese,  Appellant,  v.  The  New  York,  New  Haven  and 
Hartford  Railroad  Company,  Respondent. 

Second  Department,  June  4,  1909. 

Master  and  servant  —  railroad  —  negligence  —  foreman  as  vice-principal 
— proximate  cause  — contributory  negligence. 

Where  in  an  action  by  one  of  a  track  repair  gang  to  recover  for  injuries  received 
because  of  the  failure  of  the  foreman  to  give  timely  warning  of  the  approach 
of  a  train,  although  there  is  no  evidence  of  an  express  rule  of  the  defendant 
railroad  requiring  the  foreman  to  give  such  warning,  the  fact  that  it  w^as 
always  given  justifies  the  jury  in  believing  in  its  existence  and  the  violation 
of  it  is  some  evidence  of  negligence. 

The  foreman  in  such  case  is  one  having  authority  **  to  direct  or  control"  otlicr 
employees  in  the  performance  of  their  duty  within  the  meaning  of  chapter  657 
of  the  Laws  of  1906,  and  the  railroad  is  responsible  for  his  negligence. 

Chapter  657  of  the  Laws  of  1906  is  constitutional  and  it  is  not  necessary  to  plead 
it  to  enable  a  plaintiff  to  take  advantage  thereof. 

To  prove  a  fact  by  circumstances  they  must  be  shown,  and  the  inference  sought 
to  be  drawn  therefrom  to  establish  the  fact  must  be  the  only  one  which  can 
fairly  and  reasonably  be  deduced  therefrom,  but  it  is  not  necessary  for  the 
party  seeking  to  prove  the  fact  to  exclude  all  other  possible  hypotheses 

Where  it  was  shown  that  the  plaintiff  had  stepped  from  the  track  but  that  the 
train  struck  an  iron  bar  in  the  hands  of  a  fellow-workman  who  was  within 
three  feet  of  the  plaintiff  and  tossed  both  the  bar  and  the  workman  from  the 
track  and  that  simultaneously  something  struck  the  plaintiff  and  knocked  him 
down,  it  is  a  question  for  the  jury  whether  or  not  the  blow  was  inflicted  either 
by  the  body  of  the  workman  or  the  iron  bar,  and  a  judgment  entered  on  a  dis- 
missal of  the  complaint  will  be  reversed  and  a  new  trial  granted. 
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It  was  also  for  the  jury  to  say  whether,  in  view  of  the  uttenlion  that  the  plaintiff 
had  necessarily  to  give  to  his  work  and  his  instructions  to  depend  on  the  fore- 
man for  warnings  of  the  approach  of  trains,  he  should  have  been  constantly 
on  the  lookout. 

That  after  the  plaintiff  was  entirely  clear  of  the  track  he  stood  still  an  instant 
before  starting  on  again,  does  not  constitute  contributory  negligence  as  a 
matter  of  law. 

Appeal  by  the  plaintiflf,  Leonardo  Iiiglese,  from  a  jadgiiient  of 
the  Supreme  Court  in  favor  of  tlie  defendant^  entered  in  the  office 
of  the  clerk  of  tlie  county  of  Westchester  on  the  28th  day  of 
November,  1908,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  the  plaintiffs  case  on  a  trial  at  the 
"Westchester  Trial  Term,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  29th  day  of  October,  1908,  denying  the  plain- 
tiffs motion  for  a  new  trial  made  upon  the  minutes, 

William  S.  Beers^  for  the  appellant. 

Charles  M.  Sheaf e,  Jr.j  for  tlie  respondent. 

BcER,  J. : 

PlaintiflE  was  employed  by  the  defendant  to  assist  in  repairing  its 
tracks.  On  the  9th  day  of  July,  1907,  he  was  engaged  in  working 
on  tlie  east-bound  track  near  Pel  ham,  taking  up  old  ties  and  put- 
ting down  new  ones.  Caneo  Sabio  belonged  to  the  same  gang  of 
track  repairers.  It  was  the  custom  of  the  foreman  of  the  gang  to 
give  warning  to  the  workmen  of  the  approach  of  a  train  by  saying, 
"Lookout."  lie  instructed  the  men  not  to  leave  the  track  until 
lie  warned  them,  and  not  to  leave  any  tools  upon  the  track.  The 
penalty  for  disobedience  was  discharge.  On  the  day  in  question 
the  plaintiff  and  Sabio  were  working  side  by  side.  Sabio  had  an 
iron  bar  under  the  rail  and  was  sitting  upon  it  trying  to  loosen  the 
rail.  Plaintiil  had  his  back,  turned  toward  the  direction  from 
which  the  train  was  coming.  A  train  approached  and  the  foreman 
cried,  "  Look  out."  Plaintiff  stepped  from  the  track,  but  before 
Sai)io  had  done  so  the  engine  struck  the  iron  bar  and  pushed  it 
"  against  his  belly."  Simultaneously  something  struck  the  plaintiff 
and  he  was  thrown  down  and  rendered,  unconscious.  Sabio  was 
killed.  There  was  evidence  from  which  the  jury  might  have  found 
that  the  train  was  so  close  to  the  men  before  a  warning  was  given 
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that  Sabio  did  not  have  time  to  release  the  bar  and  step  aside  before 
being  struck.  Upon  this  evidence  the  plaintiff  was  nonsuited,  and 
from  the  judgment  entered  tliereon  this  appeal  was  taken. 

So  far  as  the  defendant's  negligence  is  concerned  two  questions 
are  presented :  J*i7'8t,  was  the  failure  of  the  foreman  to  warn  the 
workmen  of  the  approaching  train  until  it  was.so  close  at  hand  that 
Sabio  was  unable  to  extricate  the  tool  with  wliicli  he  was  working 
and  get  out  of  the  way  before  being  struck,  an  act  of  negligence  for 
which  the  defendant  is  responsible!  Second^  if  so,  was  it  the 
proximate  cause  of  the  injury  to  the  plaintiff  ?  No  evidence  was 
given  of  an  express  rule  of  the  defendant  requiring  the  foreman  to 
give  warning  of  approaching  trains  under  circumstances  similar  to 
these.  The  fact  that  such  warning  was  always  given  would  justify 
the  jury  in  believing  in  the  existence  of  such  a  rule.  If  there  was 
such  a  rule  then  tlie  violation  of  it  was  some  evidence  of  negligence. 
(  WhittaJcer  v.  D,  <&  IL  C.  Co.,  126  N.  Y.  544.)  If  the  act  of  the 
foreman  was  a  negligent  act  is  tlie  defendant  responsible  for  it  ? 
At  common  law  liis  negligence  being  that  of  a  fellow-servant  of  the 
plaintiff  would  not  impose  any  liability  on  the  common  master.  The 
complaint  in  this  action  alleges  the  service  of  a  notice  under  the 
provisions  of  the  Employers'  Liability  Act.  Upon  the  trial  the 
only  proof  given  was  by  way  of  an  admission  that  notice  of  the 
accident  was  served.  There  was  no  proof  of  its  contents  nor  as  to 
the  date  of  the  service.  The  proof  was,  therefore,  insufficient  to 
establish  liability  under  that  act.  But  the  common-law  rule  above 
referred  to  has  been  changed  by  the  provisions  of  chapter  657  of  the 
Laws  of  1906,  which  added  section  42a  to  the  Railroad  Law  (Laws 
of  1890,  chap.  565).  It  provides  as  follows :  "  In  all  actions  against 
a  railroad  corporation  *  *  *  doing  business  in  this  State,  *  *  * 
for  personal  injury  to  *  *  *  any  person,  while  in  the  employ- 
ment of  such  corporation,  *  *  *  arising  from  the  negligence  of 
such  corpomtion  *  *  *  or  of  any  of  its  *  *  *  officers  or 
employees,  every  employee  *  *  *  shall  liave  the  same  rights  and 
remedies  for  an  injury,  *  *  *  suffered  by  him,  from  the  act  or 
omission  of  such  corporation  *  *  *  or  of  its  *  *  *  officers 
or  employees,  as  are  now  allowed  by  law,  and,  in  additio"h  to  the 
liability  now  existing  by  law,  it  shall  be  held  in  such  actions 
that    persons    engaged   in   the   service   of   any    railroad   corpora- 
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tion,  *  ^-  *  doing  business  in  this  State,  *  *  *  who  are 
entrusted  by  such  corporation  *  *  *  with  the  authority  of 
superintendence,  control  or  command  of  other  persons  in  the 
employment  of  such  corporation  *  *  *  or  witli  tlie  author- 
ity to  dii-ect  or  control  any  other  employee  in  the  performance 
of  the  duty  of  such  employee,  or  who  have,  as  a  part  of  their 
duty,  for  the  time  being,  j)hysical  control  or  direction  of  the 
movement  of  a  signal,  switch,  locomotive  engine,  car,  tmin  or  tele- 
grapli  office,  are  vice-principals  of  such  corporation  *  *  *  and 
are  not  fellow-servants  of  such  injured  *  *  *  employee."  This 
act  makes  no  provision  for  the  serving  of  any  notice  as  a  condition 
precedent  either  to  the  establishment  of  a  cause  of  action  or  the 
right  to  sue.  It  is  not  necessary  to  plead  this  stiitute  to  enable  the 
plaintiff  to  receive  the  benefit  of  it,  and  the  statute  is  not  subject 
to  attack  upon  constitutional  grounds.  {Schradin  v.  iT.  Y.  C,  <& 
IL  E.  E.  E.  Co.,  124  App.  Div.  705 ;  affd.,  194  N.  Y.  534.)  The 
foreman  controlled  and  commanded  the  members  of  the  repair  gang 
when  to  leave  the  track  and*  when  not  to  do  so.  If  he  performed 
this  duty  negligently  the  defendant  is  responsible  therefor.  Upon 
the  question  of  the  proximate  cause  of  the  injury  we  think  also  that 
it  was  for  the  jury  to  say  whether  the  blow  which  struck  the  plaintiff 
to  the  ground  and  rendered  him  unconscious  was  not  inflicted  either 
by  Sabio's  body  or  the  iron  bar  whicli  was  struck  by  the  engine.  It  is 
true  that  the  plaintiff  says  he  does  not  know  what  struck  him.  He 
became  unconscious,  and  when  he  recovered  consciousness  he  was 
in  the  hospital.  Some  foreign  body  came  in  contact  with  his  person 
with  great  force.  The  position  which  the  men  occupied,  only  three 
feet  apart,  the  violence  of  the  blow  inflicted  upon  the  bar  and  upon 
Sabio,  the  fact  that  almost  simultaneously  therewith  the  plaintiff 
was  struck  and  fell  to  the  ground,  and  the  fact  that  there  is  no  evi- 
dence of  anything  else  which  could  have  struck  the  plaintiff,  make 
it  highly  probable  that  the  cause  of  the  injury  may  be  found  here. 
While  it  is  true  that  to  prove  a  fact  by  circumstances  the  circum- 
stances must  be  shown,  and  the  inference  sought  to  be  drawn  there- 
from to  establish  the  fact  be  the  only  one  which  can  fairly  and 
reasonably  be  drawn  from  the  circumstances  {Ruppert  v.  Brooklyn 
Heights  E,  E.  Co.,  1*54  N.  Y.  90),  it  is  not  necessary  for  plaintiff 
to  exclude  all  other  possible   hypotheses.      (Smith  v.  BrooTdyn 
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Heights  li.  12.  Co.^  82  App.  Div.  531 ;  Brand  v.  Borden^a  Con- 
densed Milk  6(y.,89  id.  188;  95  id.  6-1.)  In  the  Ruppert  case 
plaintiff's  intestate  was  killed  l>y  being  thrown  from  his  wagon 
because  it  came  in  contact  with  a  granite  paving  stone  lying  in  the 
street.  It  was  sought  to  hold  defendant  liable  by  proof  that  the 
defendant  was  paving  between  its  rails  and  carting  stone  for  that 
purpose.  It  appeared,  however,  that  the  stone  which  caused  the 
accident  was  not  the  same  kind  of  stone  which  the  defendant  was 
using,  but  that  other  parties  who  were  paving  streets  in  the  neigh- 
borhood were  using  granite  blocks  and  were  carting  the  same  over 
the  street  in  question.  The  court  say :  "  But  it  appears  that  while 
the  defendant  was  so  engaged  in  moving  the  paving  stone  it  was 
not  using  or  moving  any  stone  of  this  character  and  that  other 
parties  were.  Hence  the  reasoning  process  is  defective  since 
it  is  at  least  as  reasonable  to  suppose  that  the  stone  in  question 
was  left  in  the  street  by  the  careless  act  of  the  parties  who 
were  using  and  moving  this  kind  of  stone  as  by  the  defendant  who 
wfis  not."  Here  there  was  no  evidence  that  at  the  time  plaintiff 
was  struck  any  object  was  flying  through  the  air  except  Sabio's 
l)ody  and  the  iron  bar  which  he  was  using.  In  the  Brand  case  the 
plaintiff's  daughter,  who  was  a  passenger  in  a  street  railroad  car,  was 
injured  by  a  collision  between  the  car  and  some  object  in  the  street. 
The  court  say :  "  It  is  true  that  no  witness  was  called  who  actually 
saw  the  collision.  The  occurrence  of  a  collision,  however,  may 
often  be  inferred  from  the  circumstances  of  a  case,  even  though  no 
one  can  be  found  who  observed  the  colliding  bodies  at  the  moment 
of  impact.  Here  the  proof  strongly  indicated  that  there  was  not 
anything  else  with  which  the  car  could  possibly  have  come  in  con- 
tact except  the  wagon  bearing  the  name  of  the  defendant."  In  that 
case  it  was  held  to  be  a  question  of  fact  for  the  jury  as  to  whether 
it  was  defendant's  wagon  that  caused  the  collision.  The  respondent 
cites  the  case  of  Bannon  v.  J}/',  Y.  0.  c&  II.  li,  E.  li.  Co.  (112 
App.  Div.  552)  as  sustaining  the  judgment  in  this  case.  But  in  the 
Bannon  case  the  railroad  company  was  lield  not  to  bo  responsible 
for  the  negligence  of  the  person  who  placed  the  railroad  tie  on  the 
track,  which,  being  struck  by  an  engine,  was  thrown  onto  the 
adjoining  track,  injuring  the  plaintiff,  because  he  was  his  fellow- 
servant,  for  whose  acts  defendant  was  not  responsible.     Here  the 
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negligence  was  in  not  giving  reasonable  notice  to  Sabio  to  get  out  of 
the  way  with  his  tools,  and  for  this  negligence,  as  we  have  seen,  the 
defendant  is  liable.  The  question  of  plaintiff's  contributory  negli- 
gence was  clearly  for  the  jury.  In  view  of  the  attention  which  he 
must  necessarily  give  to  his  work,  and  in  view  of  the  instructions 
given  to  him  by  the  foreman  to  depend  upon  the  warning  which  he 
gave  as  to  approaching  trains,  it  was  at  least  for  the  jury  to  say 
whether  he  should  have  himself  been  constantly  on  the  lookout  for 
such  trains.  As  soon  as  he  received  the  warning  he  started  to  reach 
a  place  of  safety.  The  fact  that  after  he  was  entirely  clear  from 
the  track  he  stood  still  for  an  instant  before  starting  on  again  would 
not,  as  matter  of  law,  constitute  contributory  negligence.  It  does 
not  appear  that  at  that  moment  he  had  observed  that  Sabio  bad 
been  unable  to  loosen  his  iron  bar.  Even  if  he  had  kept  on  walk- 
ing away  he  might  have  been  struck. 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Woodward,  Jenks,  Gaynor  and  Miller,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


Vanderveer  Crossings,  Respondent,  v.  Henry  W.  Rapaub  and 

Others,  Appellants. 

Second  Department.  June  4,  1909. 

Beal  proi>erty  —  action  to  determine  claim  to  lands — possession — title 
—  constructive  possession. 

An  action  to  compel  the  determination  of  a  claim  of  title  to  real  property  is  purely 
•  statutory,  and  will  not  lie  unless  the  conditions  prescribed  in  the  statute  are 
fulfilled. 

To  maintain  an  action  brought  under  sections  1688-1650  of  the  Code  of  Civil 
Procedure  to  compel  the  determination  of  a  claim  to  real  property,  the  plain- 
tiff must  show  possession  of  the  land  in  dispute  at  the  time  of  the  commence- 
ment of  the  action,  and  such  possession  must  be  under  claim  and  color  of  title, 
and  must  have  been  continuously  maintained  by  him,  or  those  under  whom  he 
claims,  for  a  year  preceding.  His  title  must  be  either  to  the  fee  of  the  land  or 
to  an  estate  for  life,  or  for  a  term  of  years  not  less  than  ten. 
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Where  in  such  an  action  it  appears  that  plaintiff  has  no  good  paper  title  to  the 
land  between  the  bed  c>f  a  creek  and  its  eastern  bank  at  high  tide;  that  & 
dam  with  automatic  gates  had  been  built  across  said  creek  200  years  before 
by  plaintiff's  predecessor  in  title  so  as  to  impound  the  tide  water;  that  said 
dam  had  been  broken  down  prior  to  the  commencement  of  the  action  and 
the  mill  pond  had  flowed  away,  leaving  only  the  creek,  and  that  the  only  act 
of  dominion  exercised  by  plaintiff  over  the  land,  so  exposed,  Wi\s  to  dredge  in 
the  center  of  the  creek  and  put  the  soil  back  on  the  margin,  no  actual  posses- 
sion of  the  laud  by  plaintiff  is  shown  sufficient  to  maintain  the  action. 

Where  the  first  deed  in  plaintiff's  chain  of  title  purporting  to  convey  the  land  in 
dispute  was  made  in  1905,  and  it  is  admitted  that  the  title  cannot  be  traced 
back  to  the  sovereign,  the  determination  of  constructive  possession  *' which 
follows  in  the  wake  of  the  title"  does  not  aid  plaintiff,  which  failed  to  establish 
any  legal  title.  • 

Appeal  by  the  defendants,  Henry  W.  Eapalje  and  otliers,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  19th  day  of 
March,  1908,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Kings  County  Special  Term. 

Charles  C  Suffren^  for  the  appellants. 

ChoHea  C.  Clarh^  for  the  respondent. 

fiCBB,  J. : 

This  action  was  brought  to  compel  the  determination  of  a  claim 
to  real  property  under  chapter  14,  title  1,  article  5,  of  the  Code  of 
Civil  Procedure.  Plaintiff  alleges  that  the  land  which  defendant 
unjustly  claims  lies  between  the  center  line  of  Vanderveer's  mill 
pond  or  Fresh  creek  and  the  easterly  line  thereof.  Fresh  creek  at 
this  point  was  a  tidal  creek.  It  rose  some  distance  north  of  the 
premises  in  question,  and  emptied  into  Jamaica  bay  about  a  mile  to 
the  south.  At  flood  tide  the  salt  water  from  the  bay  backed  up 
until  the  creek  was  five  or  six  feet  deep.  At  low  tide  it  consisted 
of  a  narrow  stream  of  fresh  water  from  six  inches  to  a  foot  deep. 
Very  many  years  ago  the  owners  of  the  upland  on  the  west  of  the 
creek  built  a  dam  across  it,  with  flood  gates  which  opened  inward 
by  the  action  of  the  incoming  tide.  When  the  tide  turned  the  gates 
closed,  impounding  the  water,  whicli  was  then  drawn  off  as  needed 
through  a  sluiceway  to  turn  the  wheel  of  a  mill  on  the  west  bank  of 
the  stream*    The  effect  of  this  was  to  cause  the  stream  to  overflow 
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its  well-defined  banks,  extending  over  the  adjoining  upland  upon 
the  easterly  and  westerly  side.  It  is  the  easterly  bank  of  the  creek, 
as  thas  made  to  overflow  its  natural  boundaries,  and  the  mill  pond 
created  by  such  overflow,  which  plaintiff  claims  as  the  easterly 
boundary  of  its  land. 

To  maintain  this  action  plaintiff  must  show,  flrst,  possession  of  the 
land  in  dispute,  and  that  such  possession  is  under  claim  and  color  of 
title,  and  not  that  of  a  mere  trespasser  or  licensee.  {Bohn  v.  Ilatch^ 
133  N.  Y.  64.)  Such  title  must  be  either  to  the  fee  of  the  land  or  to 
an  estate  for  life  or  for  a  term  of  years  not  less  than  ten.  (Code  Civ. 
Proc.  §§  1638, 1639.)  A  right  to  an  easement  is  not  enough.  {Con- 
solicUUedlce  Co,  v.  Mayor^  etc.^  ofN.  Z".,  166  N.  Y.  92.)  This  action 
was  commenced  in  May,  1907.  The  first  deed  in  plaintiff's  chain  of 
title,  which  by  metes  and  bounds  includes  in  its  description  the  land 
lying  between  tlie  center  of  Fresh  creek  and  the  mill  pond  and  the 
easterly  boundary  of  the  same,  was  made  in  October,  1905,  by  one 
John  Vanderveer  to  James  E.  Harrity.  Several  prior  conveyances 
were  introduced  in  evidence,  as  well  as  several  wills,  but  none  of  these 
trace  plaintiff's  title  back  to  the  sovereign.  It  is  admitted  that  this 
cannot  be  done.  The  deeds  prior  to  the  Ilarrity  deed,  which  were 
admitted  in  evidence,  bound  the  property  thereby  conveyed  "  east- 
erly by  the  Fresh  Kill,"  or  describe  it  as  the  "grist  mill"  property 
*'  adjoining  the  Fresh  Kill  or  Creek  aforesaid."  Plaintiff's  claim  of 
title  must,  therefore,  be  under  the  deed  made  in  1905.  As  that 
deed  purports  to  convey  the  fee,  whether  such  title  were  good  or 
bad,  if  plaintiff  also  prove  the  necessary  possession,  that  would  prob- 
ably be  sufficient  to  call  on  defendants  to  show  their  title,  and  if  they 
failed  to  do  so,  or  to  show  a  better  title  than  that  of  the  plaintiff, 
the  latter  would  be  entitled  to  judgment.  {Ford  v.  Belmont^  69 
N.  Y.  567;  Merritt  v.  Smith,  50  App.  Div.  349;  Stackhouse  v. 
Sioievihur^  22  id.  312.)  But  the  possession  referred  to  must  be  in 
plaintiff  at  the  time  of  the  co^mnencernent  of  the  action  (Code  Civ. 
Proc.  §  1639),  and  miist  have  been  continuously  maintained  by  him 
or  those  from  whom  he  claims  his  title,  for  one  year  preceding. 
(Id.)  The  action  is  purely  statutory,  and  will  not  lie  unless  the 
conditions  prescribed  in  the  statute  are  fulfilled.  {Lewis  v.  Howe, 
174  N.  Y.  340.)  At  the  time  of  the  commencement  of  the  action, 
and  for  some  time  prior  thereto,  the  dam  had  been  broken  down 
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and  the  water  of  the  mill  pond  had  flowed  away.  All  that  remained 
was  the  water  in  the  creek,  "the  land  whicli  was  formerly  under 
water  was  not  inclosed,  nor  was  it "  usually  cultivated  or  improved," 
and  the  court  has  so  found.  The  only  act  of  dominion  which 
plaintiflE  has  exercised  over  it  was  that  after  the  waters  of  the  pond 
had  flowed  away  he  dredged  in  the  center  of  the  creek  and  put  the 
soil  back  on  the  margin  to  reclaim  it.  This  is  neither  the  *'  actual 
possession  "  which  was  formerly  required  {Churchill  v.  Ondei^donk^ 
59  N.  Y.  134 ;  Boylston  v.  Wheeler,  61  id.  521),  and  which  in  the 
absence  of  a  good  title  might  be  sufficient,  nor  the  "  constructive 
possession"  which,  since  the  amendment  of  1891,  is  sufiicient. 
{GloBon  V.  Stewart^  23  Misc.  Rep.  177.)  Constructive  possession 
is  "the  possession  in  law  which  follows  in  the  wake  of  title." 
{Churchill  V.  OndevdoThk^  supra,)  It  may  be  claimed  that  in  the  case 
of  land  under  water  there  can  be  no  actual  physical  occupation,  and 
that  in  such  case  the  constructive  possession  which  follows  the  legal 
title  is  sufficient.  {Whitman  v.  City  of  New  York,  85  App.  Div. 
468 ;  Iloyt  v.  Forrest,  56  Misc.  Rep.  147.)  The  greater  portion  of 
the  land  in  dispute  was  not  under  water  at  the  time  of  the  com- 
mencement of  the  action,  and  had  not  been  for  some  time.  It  was 
entirely  capable  of  "actual  possession."  The  doctrine  of  "con- 
structive possession  "  will  not  aid  the  plaintiff,  for  it  has  not  estab- 
lished the  legal  title  which  must  precede  such  possession.  Having 
neither  actual  nor  constructive  possession  at  the  time  of  the  com- 
mencement of  the  action,  it  must  fail.  (  Wiechera  v.  McCortnick, 
122  App.  Div.  860.) 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  final  award  of  costs. 

Woodward,  Jenks  and  Rich,  JJ.,  concurred;  Gaynob,  J., 
concurred  in  separate  memorandum. 

Gaynor,  J  (concurring): 

The  title  deeds  of  the  parties  show  that  the  land  of  the  plaintiff's 
predecessors  ran  to  Fresh  Kill  on  the  East,  and  that  the  lands  of 
the  defendants  ran  to  the  said  kill  on  the  West,  the  said  kill  being 
thus  the  boundary  line  between  them.  The  said  kill  is  a  tidewater 
creek  running  into  Jamaica  Bay.  About  200  years  ago  the  plain- 
tiff's remote  predecessor  in  title  put  a  dam  across  the  said  kill  with 


Digitized  by 


Google 


EiEBEK  V.  Goldberg.  207 


App.  Div.]  Second  Department,  June,  1909. 


automatic  gates  in  it,  so  that  when  the  tide  went  up  the  kill  and  over- 
flowed its  banks  on  both  sides,  and  turned  to  go  out,  the  said  gates 
closed,  and  kept  the  water  from  running  out.  In  that  way  a  perma- 
nent pond  was  formed,  overflowing  tlie  said  kill  on  both  sides.  '  Its 
watere  were  used  to  run  a  mill  of  the  plaintiii's  predecessors  in  title, 
which  was  located  near  the  dam.  In  late  years  the  mill  went  out 
of  use,  the  dam  fell  down  and  the  pond  disappeared. 

Such  overflow  of  the  land  of  the  defendants'  predecessors  by  the 
plaintiffs  predecessors  does  not  show  an  adverse  possession  thereof 
under  claim  of  title  in  the  latter,  which  of  course  would  have  long 
since  ripened  into  title,  but  only  an  easement,  a  claim  of  user,  which 
may  have  ripened  into  a  right  by  prescription,  but  not  into  title  to 
the  land,  which  is  a  very  difi^erent  thing.  The  right  acquired  by 
prescription  by  a  user  is  measured  by  the  user  itself  {irammo7id  v. 
Zehner,  21  N.  Y.  118  ;  Washb.  on  Keal  Prop.  bk.  2,  ch.  1,  §  3, 
sub.  19).  The  user  being  abandoned,  and  the  title  being  in  the 
defendants,  the  plaintiff  has  no  case. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
final  award  of  costs. 


Geeson  Bieber,  Appellant,  v,  Lewis  Goldberg,  Kespondent, 
Impleaded  witk  IIinde  Sarah  Kamentzky,  also  Known  as 
Kamenetzky,  and  Othei-s. 

Second  Department,  June  4,  1909. 

Beal  property  —  mortgage  —  insurance  clause — right  of  mortgagee  to 
insure  —  repayment  of  premium  —  section  219,  Insurance  Law. 

In  an  action  to  foreclose  a  mortgage  an  election  to  demand  payment  of  the 
principal  sum  will  not  be  enforced  if  unconscionable. 

Where  a  mortgage  provides  that  the  mortgagor  shall  keep  the  buildings  iusureil 
against  loss  by  fire,  for  the  benefit  of  the  mortgagee,  the  only  right  of  the 
mortgagee  upon  default  by  the  mortgagor  in  effecting  the  insurance  is  to  make 
such  insurance  **  from  year  to  year." 

Where  upon  the  purchase  of  certain  mortgaged  premises  by  the  defendant,  who 
procured  insurance  thereon  and  tendered  the  policy  to  the  mortgagee,  the 
mortgagee,  who  before  the  purchase  by  the  defendant  had  procured  insuniiice 
on  the  property  for  three  years,  cannot  refuse  to  accept  defendant's  policy, 
demand  that  he  repay  the  premium  on  the  three-year  policy,  and  upon  his 
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default  in  so  doing  refuse  to  accept  the  payments  of  principal  and  interest 
tendered  as  provided  in  the  mortgage,  and  maintain  an  action  to  foreclose  the 
same,  electing  to  demand  payment  of  the  entire  sum  secured  by  the  mortgage. 

Section  235  of  the  Ileal  Property  Law,  added  by  chapter  338  of  the  Laws  of 
1898,  relates  to  mortgages  on  leases  only,  and  does  not  supersede  subdivision  3 
of  section  219  of  said  law,  providing  that  for  a  failure  to  pay  a  premium  of 
insurance  or  assign  to  the  mortgagee  a  satisfactory  policy,  he  shall  have  the 
right  to  demand  payment  of  the  principal  sum. 

Gaynor,  J.,  dissented,  with  opinion. 

ArPBZLL  by  the  plaintiff,  Gersori  Bieber,  from  a  judgment  of  the 
County  Court  of  Kings  county  in  favor  of  the  defendant  Lewis 
Goldberg,  entered  in  the  office  of  the  clerk  of  said  county  on  the 
22d  day  of  May,  1908,  upon  the  decision  of  the  court  dismissing 
the  complaint  upon  the  merits. 

Melville  J.  France  [3{(tx  If.  Newman  with  him  on  the  brief], 
for  the  appellant. 

Lewis  Goldberg  [Aai^on  A.  Feinberg  with  liim  on  the  brief],  for 
the  respondent. 

Burr,  J. : 

The  plaintiff  is  the  owner  of  a  bond  dated  January  23, 1904,  con- 
ditioned for  the  payment  of  the  sum  of  $2,000  as  follows :  On  the 
1st  day  of  July,  1904,  $200,  and  $200  semi-annually  thereafter 
until  the  1st  day  of  July,  1908,  when  the  entire  sum  remaining 
unpaid  shall  be  due.  This  bond  was  secured  by  a  mortgage  on 
real  property  on  the  northerly  side  of  Boerum  street,  in  the  borough 
of  Brooklyn.  The  defendant  Lewis  Goldberg  was  the  owner  of 
the  said  property  subject  to  the  said  mortgage.  The  bond  con- 
tained a  provision  that  if  default  was  made  in  tlie  payment  of  the 
interest  or  of  any  installment  of  the  principal  for  twenty  days  at 
the  option  of  the  holder  thereof  the  whole  of  the  principal  sum 
secured  thereby  should  become  due,  and  the  mortgage  contained  a 
similar  provision.  The  mortgage  also  contained  a  provision  that 
the  mortgagors  would  keep  the  buildings  on  the  said  premises 
insured  against  loss  by  fire  for  the  benefit  of  the  mortgagee.  On 
July  1,  1906,  there  becauie  due  on  account  of  the  principal  of  said 
bond  and  mortgage  the  sum  of  $200,  and  for  interest  the  sum  of 
$30.     On  July  thirteenth  tlie  defendant  Goldberg  tendered  to  the 
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plaintiff's  agent,  who  was  authorized  to  receive  the  same,  the  sum 
of  $236,  which  was  refused.  On  January  1,  1907,  an  instalhnent 
of  principal  amounting  to  $200  again  became  due,  and  this  sum, 
together  with  the  accrued  interest  on  tlie  unpaid  balance  of  the 
principal,  was  tendered  to  the  plaintiff  and  refused  by  him.  If 
tliese  respective  tenders  were  sufficient  in  amount,  inasmuch  as 
they  were  made  within  the  days  of  grace  specified  in  the  mortgage 
and  before  any  action  was  commenced  to  foreclose  the  same,  plain- 
tiff had  no  right  to  elect  to  demand  payment  of  the  entire  principal 
sum.  {Creeco  Realty  Co.  v.  Olarlc^  128  App.  Div.  144.)  The 
plaintiff  claimed  that  the  tender  was  insufficient  in  amount  because 
he  was  entitled  also  to  receive  the  sum  of  $24  paid  by  him  as  pre- 
mium on  a  policy  of  insurance.  The  plaintiff  acquired  the  bond 
and  mortgage  by  assignment  on  the  17th  of  March,  1906.  On  the 
19tli  of  March,  1906,  he  procured  a  policy  of  insurance  to  be  issued 
for  the  sum  of  $1,000,  insuring  one  Samuel  Schack  as  owner  and 
the  plaintiff  as  mortgagee  against  loss  or  damage  by  fire  to  the 
mortgaged  premises  for  a  period  of  three  years.  The  premium 
upon  this  policy  was  $24.  In  April,  1906,  and  after  the  property 
had  been  purchased  by  the  defendant  Lewis  Goldberg,  he  procured 
a  policy  of  insurance  to  be  issued  for  a  like  amount,  insuring  him' 
as  owner  and  the  plaintiff  as  mortgagee,  which  policy  was  tendered 
by  him  to  the  said  plaintiff.  The  plaintiff  claimed  that  he  w^as  not 
obliged  to  accept  such  policy  as  he  had  already  obtained  one,  and 
insisted  that  the  defendant  Goldl)erg  should  pay  to  him  the  pre- 
mium which  he  had  already  paid  for  insurance,  and  when  he 
refused  to  do  so  he  declined  to  accept  the  payment  of  the  install- 
ment of  principal  tendered  to  him  with  the  accrued  interest  then 
due,  and  thereafter  brought  this  action  to  foreclose  the  said  mort- 
gage, electing  to  demand  payment  of  the  entire  principal  sum. 
The  plaintiff  must  stand  on  the  strict  letter  of  his  contract  if  he  is 
to  maintain  his  position.  The  Real  Property  Law,  among  other 
things,  provides  that  an  insurance  clause  in  the  form  which  was 
contained  in  the  mortgage  as  hereinbefore  recited  should  be  con- 
strued as  meaning  "  that  the  mortgagor,  his  heirs,  successore  and 
assigns  will  *  *  *  keep  the  buildings  erected  on  the  premises 
insured  against  loss  or  damage  by  fire  *  *  *  and  will  assign  and 
App.  Dit.— Vol.  CXXXIII.        14 
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deliver  the  policy  or  policies  of  such  insurance  to  the  mortgagee, 
*  *  *  and  in  default  of  so  doing  that  the  mortgagee  *  *  * 
may  make  such  insurance  from  year  to  year,  *  *  *  and  pay 
the  premium  or  premiums  therefor,  and  that  the  mortgagor  will  pay 
to  the  mortgagee  *  *  *  such  premium  or  premiums  so  psiid, 
with  interest  from  the  time  of  payment,  on  demand,  and  that  the 
game  shall  be  deemed  to  be  secured  by  the  mortgage,  and  shall  be 
collectible  thereupon  and  thereby  in  like  manner  as  the  principal 
moneys,  and  in  default  of  such  payment  by  the  mortgagor,  *  *  * 
or  of  assignment  and  delivery  of  policies  as  aforesaid  the  whole  of 
the  principal  sum  and  interest  secured  by  the  mortgage  shall,  at 
at  the  option  of  the  mortgagee,  *  *  *  immediately  become 
due  and  payable."  (Laws  of  1896,  chap.  547,  §  219,  subd.  3.)  It 
appears  that  at  the  time  the  bond  and  mortgage  were  assigned  to 
the  plaintiff  a  policy  of  insurance  was  also  transferred  to  him  which 
he  accepted.  It  does  not  appear  when  this  insurance  expired,  nor 
does  it  appear  that  on  the  19th  of  March,  1906,  when  he  obtained  a 
policy  of  insurance,  the  mortgagor  or  the  then  owner  of  the  property 
was  in  default.  But,  if  he  were,  the  only  right  which  the  plaintiff 
had  was  to  make  such  insurance  "  from  year  to  year."  lie  had  no 
right  to  effect  insurance  for  a  longer  term  and  demand  that  the 
mortgagor  should  pay  the  premium  which  he  had  paid  for  this 
long-term  policy  and  in  default  thereof  be  liable  to  be  called  upon 
to  pay  the  entire  principal  sum  of  the  mortgage.  Not  only  is  the 
act  of  the  plaintiff  in  this  case  outside  the  strict  letter  of  the  con- 
tract, but  so  far  as  tlie  evidence  discloses  his  conduct  and  demand 
were  unreasona])le.  An  action  of  foreclosure  is  equitable  in  its 
nature,  and  an  election  to  demand  payment  of  the  principal  sum 
will  not  be  enforced  if  unconscionable  in  character.  {Gei^nania 
Life  In^,  Co.  v.  Potter^  124  A  pp.  Div.  814;  Ver  Planch  v. 
Godfrey y  42  id.  16.)  It  was  claimed  by  the  respondent  in  his  brief 
that  subdivision  3  of  section  219  of  the  Real  Property  Law  above 
referred  to  (Laws  of  1896,  chap.  547)  had  been  superseded  by  sec- 
tion 235  of  the  same  act,  passed  two  years  thereafter,  and  in  sup- 
port of  that  contention  he  cites  the  case  of  Ileal  v.  Richmond 
County  Savings  Bank  (127  App.  Div.  428).  Chapter  338  of  the 
Laws  of  1898  amended  tlie  Real  Property  Law  by  adding  thereto 
several  sections,  of  which  section  235  was  one.     These  sections. 
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however,  are  expressly  limited  in  effect  to  mortgages  on  leases  on 
real  property  and  bonds  secured  thereby  as  distinguished  from 
mortgages  on  the  freehold.  We  think,  therefore,  that  the  two  sec- 
tions of  the  law  (§§  219,  285)  may  be  read  together,  and  while  sec- 
tion 235,  subdivision  2,  relating  to  mortgages  on  leases,  contains  no 
express  provision  that  for  a  failure  to  pay  a  premium  of  insurance 
or  assign  to  the  mortgagee  a  satisfactory  policy,  he  shall  have  the 
right  to  elect  to  demand  payment  of  the  entire  principal  sum,  section 
219  does  confer  upon  him  such  right  if  he  brings  himself  within  its 
provisions.  The  expression  in  the  opinion  of  the  court  in  Ileal  v. 
liichrnond  County  Savhigs  Bank  {supra)  was  not  necessary  to  the 
determination  of  the  action,  since  it  was  held,  and  properly  held, 
tbat  the  right  of  the  mortgagee  to  procure  additional  insurance  in 
that  case  had  been  waived. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

IIiRSGHBERG,  P.  J.,  RiCH  and  Miller,  JJ.,  concurred ;  Gaynor, 
J.,  read  for  reversal. 

Gaynor,  J.  (dissenting) : 

The  mortgage  on  the  property  was  assigned  to  the  plaintiff  on 
March  17, 1906.  It  contained  the  usual  clause  for  insurance  for  the 
benefit  of  the  mortgagee.  There  was  no  insurance  on  the  property, 
and  on  March  19  the  plaintiff  took  out  a  policy  for  $1,000  for  3 
years,  premium  $24,  in  the  name  of  Schack,  who,  on  inquiry,  he 
was  informed  was  owner,  loss  payable  to  the  plaintiff  as  mortgagee. 
Schack  had  conveyed  the  property  in  the  previous  July,  which  tlie 
plaintiff  did  not  know.  But  that  is  immaterial,  for  the  mortgagee 
had  an  insurable  interest,  and  had  the  right  to  protect  it  as  best  he 
could  and  promptly.  On  April  6  the  defendant  Goldberg  became 
the  owner  of  the  property.  lie  thereupon  went  to  the  plaintiff's 
agent  to  get  the  plaintiff's  name  in  order  to  take  out  a  policy  pay- 
able to  him  as  mortgagee.  The  said  agent  informed  him  that  the 
plaintiff  had  himself  taken  out  a  policy  and  did  not  want  another. 
Nevertheless,  but  after  waiting  until  May,  the  defendant  took  out 
a  policy  identical  with  the  one  the  plaintiff  had  taken  out,  namely, 
for  $1,000  for  3  years,  premium  $24,  loss  payable  to  the  plaintiff 
as  mortgagee. 

On  July  1  an  installment  of  principal,  and  also  the  half  yearly 
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interest,  came  due  on  the  mortgage.  The  defendant  Goldberg  ten- 
dered the  same,  but  it  was  refused  by  the  plaintiff  on  the  ground 
that  the  insurance  premium  paid  by  liim  had  also  to  be  paid.  The 
said  defendant  persisting  in  his  refusal  to  pay  it,  the  plaintiff  elected 
that  the  whole  amount  of  tlie  mortgage  sliould  become  due  and 
payable,  and  began  this  suit  to  foreclose. 

The  express  ground  on  which  the  defendant  refused  to  pay  the 
said  premium,  as  ho  testifies,  was  that  the  plaintiff  had  taken  out 
the  policy  for  three  years  instead  of  for  only  one  year,  claiming  that 
section  219  of  the  Real  Property  Law  (Chap.  547,  Laws  of  1896) 
only  permits  a  mortgagee  to  insure  "from  year  to  year",  in 
default  of  the  owner  doing  so  for  his  benefit;  and  such  are  the 
words  of  tliat  section.  The  prior  owner  who  neglected  to  insure, 
and  thereby  gave  the  plaintiff  the  right  to  insure,  never  made  such 
objection.  The  defendant  also  neglected  to  insure  for  24  days  after 
he  became  owner,  namely,  from  April  6  to  May  1.  When  he  did 
insure,  he  took  out  a  policy  identical  with  that  which  the  plaintiff 
had  taken  out,  viz.,  for  $1,000  for  3  years,  premium  $24 ;  and  he 
did  so  with  knowledge  of  the  plaintiff's  policy.  And  yet  he  asserts 
that  the  ground  for  not  accepting  the  plaintiff's  policy  was  that  it 
was  for  3  jears  instead  of  for  one,  and  that  he  so  notified  the  plain- 
tiff. No  court  can  base  a  judgment  on  such  a  contradiction  as 
that.  He  elected  that  the  plaintiff  should  have  a  policy  for  3  years, 
and  by  so  electing  acquiesced  in  the  action  of  the  plaintiff  in  taking 
out  such  a  policy.  Tlie  plaintiff  had  the  right  to  take  out  a  policy, 
and  the  only  question  is  as  to  his  taking  it  out  for  3  years  instead  of 
one.  If  the  defendant  could  insist  on  the  policy  being  for  one  year, 
ho  could  not  elect  that  the  plaintiff  should  have  a  3  year  policy,  and 
nevertheless  repudiate  the  3  year  policy  the  plaintiff  had  taken  out, 
and  substitute  an  identical  one  for  it.  When  he  decided  that  the 
mortgagee  should  have  a  3  year  policy,  and  found  that  the  mort- 
gagee had  taken  out  such  a  policy,  he  should  have  paid  the  premium. 
Instead,  he  also  insured  the  mortgagee's  interest  for  3  years. 

The  objection  that  Schack  was  in  the  policy  as  owner  was  not 
good.  The  defendant  could  and  should  have  had  the  policy  changed 
by  showing  him  to. be  the  owner.  The  plaintiff  did  so  shortly 
afterwards. 

The  finding  that  there  was  a  policy  transferred  to  the  plaintiff  by 
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Lis  assignor,  and  that  he  therefore  did  not  need  to  take  one  out,  is 
without  evidence  to  support  it.  There  is  a  loose  statement  in  the 
plaintiffs  own  evidence  tending  that  way,  owing  to  liis  imperfect 
use  of  English,  but  the  evidence  as  a  whole  shows  that  such  was 
not  the  fact.  What  is  conclusive  is  that  the  defendant  made  no 
such  claim,  but  on  the  contrary  took  out  a  policy  liimself. 
The  judgment  should  be  reversed. 

Judgment  of  the  County  Court  of  Kings  county  affirmed,  with 
costs. 


Gennako  de  Angelis,  Plaintifif,  v.  The  City  of  New  Koohelle, 

Defendant. 

Second  Department,  Juue  4, 1909. 

Municipal  corporation  —  ftalary  of  draughtsman  —  delegated  power. 

By  chapter  661  of  the  Laws  of  1907,  authorizing  the  appointment  of  a  board  of 
public  works  for  the  city  of  New  Rochelle,  and  giving  the  board  power  to 
appoint  various  employees,  among  them  "one  draughtsman,"  and  further 
providing  that  the  "common  council  shall  prescribe  salaries  and  wages  under 
this  act,"  the  Legislature  did  not  delegate  to  the  common  council  a  continuing 
power  to  fix  salaries,  but  the  power  when  once  exercised  was  exhausted. 

The  common  council  having  by  resolution  fixed  the  salary  of  a  draughtsman 
appointed  pursuant  to  said  act  of  1907  at  $100  per  month,  cannot,  by  subsequent 
resolution,  increase  it  to  $1,500  a  year. 

Woodward  and  Qattnor,  JJ.,  dissented. 

SuBMissioK  of  a  controvercy  upon  an  agreed  statement  of  fapts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Sarmiel  J*",  Swinhume^  for  the  plaintiff. 

Michael  J.  Tierney^  for  the  defendant. 

BcRR,  J, : 

By  cliapter  661  of  the  Laws  of  1907  the  mayor  of  the  city  of 
New  Kochelle  was  authorized,  subject  to  the  affirmative  vote  of  iat 
least  one-half  of  the  number  of  aldermen  in  office,  to  appoint  three 
citizens,  wlio  should  constitute  the  board  of  public  works  of  said 
city.     Thereafter  such  board  was  duly  appointed  and  qualified. 
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Tlie  board  was  given  power  to  appoint  various  employees  enumer- 
ated in  said  act,  and  among  them  "one  draughtsman."  It  was 
further  provided  that  the  "  common  council  shall  prescribe  salaries 
and  wages  under  this  act."  On  the  5th  day  of  October,  1907,  the 
plaintiff  was  appointed  to  the  position  of  draughtsman.  Prior 
thereto,  and  on  the  third  day  of  September,  the  common  council 
adopted  a  resolution  "  That  the  salaries  of  tlie  following  employees 
of  the  Board  of  Public  Works  be  fixed  for  the  year  of  1907,  as 
follows:  *  *  *  Draughtsman  $100  per  month."  On  October 
fifteenth,  at  a  meeting  of  the  common  council,  the  clerk  read  a 
communication  from  the  plaintiff  requesting  an  increase  of  salary, 
ancf  a  resolution  was  thereafter  adopted  in  the  following  form : 
"  Resolved  that  the  salary  of  the  draughtsman  of  the  Board  of 
Public  Works  be  fixed  at  $1,500.00  per  annum."  These  are  the 
only  resolutions  adopted  by  the  common  council  on  the  subject. 
From  November  1,  1907,  to  and  including  August,  1908,  plain- 
tiff has  been  paid  at  the  rate  of  $100  per  month.  He  claims 
that  he  was  entitled  to  receive  $125  per  month,  and  accepted  the 
smaller  sura  without  prejudice  to  his  claim.  Under  the  provisions 
of  the  Code  this  controversy  is  submitted,  and  the  question  is  as  to 
the  validity  of  such  claim. 

The  power  to  fix  salaries,  delegated  by  the  Legislature  to  the  com- 
mon council,  was  not  a  continuing  power,  but  when  once  exercised 
was  exhausted.  {Cox  v.  Mayor,  etc.,  of  JV'.  Z".,  103  N.  Y.  519; 
People  ex  reL  Williams  v.  Ilaines,  49  id.  587,  iydS;  Smith  w.  Mayo7*, 
etc.,  of  N.  Y.,  1  Hun,  56.)  As  was  said  in  \\\^Cox  case :  "  It  was  not  a 
power  which,  to  promote  the  public  good  or  to  carry  out  a  definite 
public  policy,  was  required  to  be  continuously  possessed  or  repeatedly 
exercised.  The  language  of  the  statute  seems  to  have  been  carefully 
selected,  and  if  it  liad  been  intended  to  lodge  a  power  in  the  common 
council  liable  from  continuous  importunities  of  oflice-holders  to  be 
abused,  we  might  expect  to  find  the  intent  expressed  in  more  appro- 
priate and  unmistakable  phraseology.  It  is  a  delegated  power  which 
should  not  be  extended  by  construction,  implication  or  doubtful 
inference."  For  an  example  of  an  act  conferring  continuous  power, 
see  Laws  of  1892,  chapter  446.  The  plaintiff  contends  that  the 
resolution  of  September  third  only  assumed  to  fix  the  salary  for  the 
year  1907,  and  that  at  least  after  January  1,  1908,  he  was  entitled 
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to  tlie  increased  pay.  If  the  argument  proves  anything,  it  proves 
too  ranch,  for  tliere  has  been  no  fixing  of  the  salary  specifically  for 
the  year  1908.  The  resolution  of  October  fifteenth  could  not  be 
given  that  effect,  for  the  official  year  of  the  city  of  New  Kochelle 
begins  on  the  fii-st  day  of  January  (Laws  of  1899,  chap.  128,  §  5), 
and  at  the  first  meeting  of  each  official  year  the  common  council  is 
reorganized  (Id.  §  50).  The  common  council  of  1907  could  not  act 
for  its  successor  ;  but  we  think  that  the  words  "  for  the  year  of  1907  " 
in  the  resolution  of  September  third  may  be  regarded  as  surplusage. 
The  common  council  had  no  power  to  fix  the  salary  for  any  par- 
ticular year  but  once  for  all. 

There   must   be   judgment  for  the   defendant,   but,  under  the 
stipulation,  without  costs. 

Jenks  and  Miller,  JJ.,  concurred;  Woodward  and  Gaynor, 
JJ.,  dissented. 

Judgment  for  defendant  on  submission  of  controversy,  without 
costs. 


WiLLLAM  LuNHAM,  Ecspondent,  v.  Minnie  E.  Lunham,  Appellant. 

Second  Department,  June  4,  1909. 

Huflband  and  wife  —  confidential  communications  —  objections  —  trial  — 
motion  to  strike  out  —  evidence. 

All  communicatioDS  between  husband  and  wife  are  not  privileged,  and  a  party 
seeking  to  exclude  evidence  thereof  as  within  the  statutory  prohibition  must 
advise  the  court  of  the  specific  ground  of  bis  objection. 

Where,  in  an  action  by  a  husband  for  divorce,  a  letter,  Avritten  to  him  by  his 
wife,  is  offered  in  evidence  by  him,  an  objection  that  it  is  immaterial  and 
irrelevant  is  not  sufficient. 

A  motion  made  after  the  letter  had  been  received  and  spread  on  the  record  to 
strike  it  out  upon  the  ground  that  it  was  a  confidential  communication  between 
husband  and  wife  is  properly  denied. 

A  second  motion  to  strike  out  the  letter  made  after  the  defendant's  testimony 
was  half  completed,  although  specifying  proper  grounds,  comes  too  late,  and 
it  is  at  least  within  the  discretion  of  the  court  to  grant  it  or  not. 

Although  a  conversation  between  a  defendant  and  the  wife  of  the  corespondent,  in 
which  she  charged  the  defendant  with  adultery  and  related  an  alleged  confes- 
sion of  the  corespondent,  as  to  the  circumstances  of  which  there  is  a  substantial 
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agreement  between  the  defendant  and  the  witness,  has  been  admitted  in  evi- 
dence on  the  theory  that  the  defendant's  conduct  in  the  face  of  such  accusa- 
tion might  be  evidence  of  guilt  or  innocence,  the  truth  or  falsity  of  the  alleged 
confession  of  the  corespondent  is  not  thereby  rendered  relevant. 

Appeal  by  the  defendant,  Minnie  E.  Lunham,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflice  of  the  clerk  of  the  county  of  Westchester  on  the 
15th  day  of  January,  1908,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Westchester  Special  Term,  the  jury  having  there- 
tofore rendered  a  verdict  in  favor  of  the  plaintiff  after  a  trial  at 
the  Westchester  Trial  Term  upon  issues  framed ;  also  from  an  order 
entered  in  said  clerk's  office  on  the  6th  day  of  January,  1908, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes,  and  also  from  a  final  judgment  entered  in  said  clerk's 
office  on  the  18th  day  of  April,  1908,  pursuant  to  said  interlocutory 
judgment. 

William  L.  Rumseyy  for  the  appellant. 

William  H,  Wadhama  {Frederick  S,  Fisher  with  him  on  the 
brief],  for  the  respondent. 

BcRR,  J. : 

Plaintiff  brings  this  action  for  an  absolute  divorce.  The  jury 
said  by  their  verdict  that  on  the  26th  day  of  December,  1907,  the 
defendant  committed  adultery  with  Ilanford  S.  Moore.  AVliile  the 
evidence  to  sustain  this  finding  is  not  entirely  satisfactory,  we  are 
not  disposed  to  reverse  the  judgment  upon  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence.  That  the  evidence 
established  an  opportunity  for  carnal  intercourse  on  that  occasion  is 
true.  This  alone  would  be  of  little  probative  force  unless  there  was 
also  evidence  of  such  relation  between  the  parties  and  such  conduct 
on  their  part  ag  would  tend  to  establish  that  the  desire  and  willing- 
ness existed  to  engage  in  such  an  act  when  the  opportunity  came. 
We  do  not  propose  to  review  all  of  the  testimony  offered  to  estab- 
lish this.  Certain  of  the  testimony  was  received  over  the  objection 
and  exception  of  the  defendant,  and  these  exceptions,  in  view  of 
the  importance  of  the  case,  the  result  to  the  defendant,  and  the 
closeness  of  the  question  of  fact,  require  careful  scrutiny. 
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On  the  2d  of  February,  1907,  the  defendant  went  to  Bermuda. 
On  the  5th  of  February,  1907,  she  wrote  the  corespondent  a  letter 
in  which  she  stated :  "  will  write  more  when  I  have  a  chance  ;  you 
understand.  I  feel  so  when  I  reached  Bermuda  that  Mr.  might  be 
there  to  meet  me  but  I  hope  not,  so  be  very  careful  what  you 
write."  On  the  preceding  day,  on  the  steamer,  she  wrote  a  letter 
to  lier  husband.  This  was  offered  in  evidence,  and  it  was  claimed 
to  be  material  as  showing  that  at  almost  tlie  very  same  time  that 
she  was  writing  to  the  corespondent  warning  him  to  be  careful,  by 
professions  of  affection  for  her  husband  she  was  trying  to  throw 
him  off  his  guard  as  to  her  relations  with  Moore.  When  offered  it 
was  only  objected  to  as  immaterial  and  irrelevant.  After  it  had 
been  received  and  spread  upon  the  record  a  motion  was  made  to 
strike  it  out  upon  the  ground  that  it  was  a  communication  between 
husband  and  wife.  The  motion  did  not  specify  as  the  ground  of 
the  objection  that  it  was  a  "  confidential  communication,"  nor  that 
it  was  "  incompetent  under  section  831  of  the  Code."  All  com- 
munications between  husband  and  wife  are  not  incompetent,  and  if 
a  imrty  seeks  to  exclude  evidence  upon  the  ground  that  it  is  within 
the  statutory  prohibition,  it  is  the  duty  of  the  party  objecting  to 
fairly  advise  the  court  as  to  the  true  ground  upon  which  the  objec- 
tion is  based.  {Stevens  v.  Brennan^  79  N.  Y.  254 ;  Hamlin  v. 
Hamlin,  117  App.  Div.  493;  Hoag  y.  Wright,  174  N.  Y.  36.) 
Subsequently,  and  when  the  defendant  had  about  half  completed 
the  testimony  offered  in  her  behalf,  another  motion  was  made  to 
strike  out  this  letter,  specifying  as  the  grounds  of  the  motion  that 
it  was  a  confidential  communication  and  not  admissible  under  sec- 
tion 831  of  the  Code  of  Civil  Procedure.  The  objection  at  that 
time  came  too  late.  Failing  to  take  the  proper  objection  in  the 
first  instance,  it  was,  to  say  the  least,  within  the  discretion  of  the 
court  to  refuse  afterward  to  strike  the  evidence  out  on  motion. 
{Lindemann  v.  Brooklyn  Heights  R,  R.  Co,,  69  App.  Div.  442; 
Parkhurst  v.  Berddl,  110  N.  Y.  393.) 

Carrie  L.  Moore,  the  wife  of  the  corespondent,  was  called  as  a 
witness  for  the  plaintiff.  She  testified  that  in  October,  1906,  more 
than  two  months  prior  to  the  date  upon  which  the' jury  found  the 
adultery  was  committed,  she  called  upon  the  defendant  and  said  to 
her :  "  I  have  been  to  see  Mr.  Lunham  and  Mr.  Moore  admitted 
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that  he  has  been  untrue  to  me,  and  he  admitted  that  he  was  with 
you."  She  said  that  the  defendant  replied  :  "  Mrs.  Moore,  you  are 
mistaken,  there  isn't  anything  of  the  sort."  She  further  testified 
that  she  told  the  defendant  that  her  husband  said  ^'  that  he  had 
been  with  Mrs.  Lnnham,  and  that  he  had  been  untrue  the  first  and 
only  time,  and  he  said,  don't  blame  her  altogether,  for  we  had  both 
been  drinking."  In  response  to  that,  and  to  a  statement  that  she  had 
found  blood  on  Mr.  Moore's  underclothes,  and  that  Mr.  Lunham 
said  his  wife  "  was  in  that  condition  "  at  the  time  when  the  blood 
was  discovered,  she  says  that  the  defendant  said :  "  I  don't  believe 
he  accused  me  —  I  will  call  him  up.  *  *  «  I  ^iU  call  him  up 
and  let  him  deny  it."  According  to  the  testimony  of  the  witness 
she  thereafter  had  a  pleasant  and  friendly  chat  with  the  defendant, 
and  drank  a  cnp  of  chocolate  with  her  before  taking  her  departure. 
This  testimony  was  not  objected  to,  and  it  is  presumed  that  it  was 
offered  upon  the  ground  that  the  defendant's  conduct  in  the  face  of 
such  an  accusation  might  be  some  evidence  of  her  guilt  or  innocence. 
It  is  difficult  to  see  any  other  ground  upon  which  the  alleged  con- 
fessions of  the  corespondent,  which  were  communicated  to  the 
defendant,  could  be  received.  The  testimony  of  the  defendant  as 
to  this  interview  does  not  materially  differ  from  that  above  recited. 
She  adds  that  Mrs.  Moore  said  that  she  was  sorry  that  she  had  not 
called  to  see  her  before  she  went  to  Mr.  Lnnham's  office  and  made 
all  the  trouble.  She  also  says  that  they  parted  most  pleasantly, 
after  Mrs.  Moore  had  partaken  of  two  cups  of  tea.  The  only  infer- 
ence that  could  be  drawn  from  this  testimony  is  that  Mrs.  Moore 
became  satisfied  that  her  suspicions  at  that  time  were  unfounded. 
No  request  was  made  to  instruct  the  jury  respecting  the  weight  to 
be  given  to,  or  the  inferences  to  be  drawn  from  this  evidence. 

Ilanford  S.  Moore,  the  corespondent,  was  called  as  a  witness  for  the 
defendant.  He  denied  ever  having  had  sexual  intercourse  with  her. 
He  was  then  asked  what  he  had  said  to  his  wife  in  regard  to  the 
condition  of  his  underclothes,  whether  he  had  told  his  wife  that  he 
had  intercourse  or  had  committed  adultery  with  Mrs.  Lunham,  what 
he  said  when  his  wife  charged  him  with  intimacy  with  her,  whether 
he  told  his  wife  that  at  that  time  both  he  and  Mrs.  Lunham  had 
been  drinking,  what  his  wife  told  him  that  she  said  to  Mr.  Lunham, 
and  whether  she  told  him  that  she  had  said  anything  to  Mr.  Lun- 
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liam  about  his  alleged  intimacy  with  the  defendant.  To  each  of 
these  questions  objection  was  made,  which  was  sustained,  and  the 
defendant  excepted.  The  claim  is  now  made  that  such  evidence 
should  have  been  admitted  within  the  rule  that  when  part  of  a  con- 
versation is  given,  so  much  of  the  remainder  as  tends  to  qualify  or 
explain  what  has  been  received  should  also  be  admitted.  {GraMan 
V.  Metropolitan  Life  Ins.  Co.^  92  N.  Y^  274.)  But  the  conversa- 
tion which  was  relevant  in  this  case  was  not  the  conversation 
between  Mr.  and  Mrs.  Moore,  but  the  conversation  between  Mrs. 
Moore  and  the  defendant,  and  that  only  for  the  reason  hereinbefore 
stated.  No  part  of  that  conversation  was  exchided.  If  Mrs.  Moore 
had  never  had  any  conversation  with  her  husband  at  all,  and  had 
gone  to  the  defendant  and  accused  her  of  sexual  intercourse  with 
him,  even  though  she  falsely  stated  that  Iier  husband  had  admitted 
this,  the  question  still  would  be,  not  what  her  husband  really  said 
to  her,  but  what  Mrs.  Lunham's  conduct  was  in  the  face  of  the  accusa- 
tion. (Chase's  Steph.  Dig.  Ev.  [2d  ed.]  25  ;  Gibney  v.  Marchay^  34 
N.  Y.  301.)  If  there  had  been  any  substantial  conflict  between 
Mrs.  Moore  and  Mrs.  Lunham  as  to  the  interview  between  them,  it 
may  be  that  such  evidence  would  have  been  competent  by  way  of 
impeachment  to  show  the  hostility  or  bias  of  Mrs.  Moore.  {Potter 
V.  Brovme,  125  App.  Div.  640 ;  Brink  v.  Stratton,  176  N.  Y.  150.) 
But,  as  we  have  before  pointed  out,  there  was  substantial  agreement 
between  them.  If  the  evidence  had  been  admitted,  the  question 
would  still  have  been  the  same.  That  question  is,  not  whether  Mr. 
Moore  really  admitted  his  guilt  to  his  wife,  but  what  was  the 
defendant's  conduct  when  told  that  he  had. 

The  judgments  and   order  appealed  from   should  be  afllrmed, 
without  costs. 

Woodward,  Jenks,  Gaynor  and  Miller,  JJ.,  concurred. 

Interlocutory  and  final  judgments  and  order  affirmed,  without 
costs. 
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The  People  of  the  State  of  New  York,  Kespondent,  v.  J.  Esler 
Eckerson,  Appellant. 

Becond  Department,  June  4,  1909. 

Crime  —  maintaining  public  nuisance  —  excavation  bordering  street  — 
trial  —  charge  —  evidence  —  appeal  —  dismissal  of  indictment. 

Where  on  the  trial  of  an  indictment  charging  the  defendant  "v<;ith  creating  a  pub- 
lic nuisance  by  removing  the  earth  constituting  the  natural  lateral  support  of 
a  highway,  it  appears  that  the  defendant,  although  the  owner  of  the  land, 
had  leased  it  prior  to  the  e^icavation,  and  although  not  carrying  on  the  excava- 
tion himself  had  been  present  and  at  times  directed  his  tenants  where  to  dig 
and  how  to  work  certain  clay  deposits,  the  question  as  to  whether  the  defend- 
ant was  a  "principal"  within  the  meaning  of  section  29  of  the  Penal  Code 
should  be  submitted  to  the  jury,  if  the  commission  of  the  crime  has  been 
established. 

Where  it  appears  that  no  substantial  excavation  was  made  within  200  feet  of  the 
highway  and  that,  although  a  year  had  elapsed  between  the  completion  of  the 
excavation  and  the  trial,  no  subsidence  or  disturbance  had  occurred  in  the 
street  or  in  the  ground  between  it  and  the  edge  of  the  excavation  and  no 
crocks  had  appeared  therein,  a  charge  that  if  such  excavation  '*  produced  a 
condition  such  that  that  condition  was  reasonably  certain  to  produce  a  sliding 
down  of  that  highway  to  the  extent  of  obstructing  it  and  making  it  dangerous 
for  passage,  that  the  creation  of  that  condition  of  imminent  peril  was  a  condi- 
tion within  the  meaning  of  the  statute  tending  to  obstruct  and  rendering 
dangerous  for  passage  "  is  fatally  erroneous. 

Evidence  on  the  trial  of  such  indictment  examined,  and  Iieid,  insufficient  to 
show  any  obstruction  or  tendency  to  obstruct  the  street  or  any  criminal  intent 
on  the  part  of  the  defendant. 

Where  it  will  be  impossible  ever  to  secure  a  conviction  under  such  indictment, 
the  Appellate  Division,  on  reversing  the  judgment  of  conviction,  will  dismiss 
the  indictment. 

Gaynor,  J.,  dissented,  in  part.* 

Appeal  by  the  defendant,  J.  Esler  Eckerson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  rendered  on  the  27th 
day  of  December,  1907,  upon  the  verdict  of  a  jury,  rendered  after 
a  trial  at  the  Dutchess  County  Trial  Term,  convicting  the  defendant 
of  the  crime  of  creating  a  public  nuisance. 

A  hram  F.  Servin^  for  the  appellant. 

Thomas  Gagan  [Frank  Comesky  with  him  on  the  brief],  for  the 
respondent. 
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BusB,  J. : 

The  defendant  was  convicted  of  committing  or  maintaining  a 
pnblic  naisance  in  the  village  of  Haverstraw  in  the  county  of  Rock- 
land. To  sustain  the  judgment  it  must  be  established  beyond  a 
reasonable  doubt,  Jirsty  that  an  act  has  been  unlawfully  done  or  the 
performance  of  a  duty  omitted  which  is  criminal  in  its  nature; 
second,  that  the  defendant  committed  such  act  or  omitted  to  per- 
form such  duty,  and,  thif^d,  that  such  act  or  omission  was  with 
criminal  intent  on  the  part  of  the  said  defendant.  The  counts  of 
the  indictment  upon  which  the  district  attorney  elected  to  stand 
charged  that  between  the  Ist  day  of  May,  1906,  and  the  date  of 
the  finding  of  the  indictment  on  July  11,  1907,  for  a  space  of  200 
feet  west  of  the  easterly  end  of  a  public  highway  known  as  Jeffer- 
son street,  as  it  then  existed  and  had  existed  for  about  four  months, 
the  defendant  had  removed  the  clay,  sand  and  earth  which  consti- 
tuted and  formed  the  natural  and  lateral  support  of  said  highway. 
The  indictment  failed  to  charge  and  the  proof  failed  to  show  any 
actual  physical  interference  with  the  highway  itself,  either  by  way 
of  obstruction  or  otherwise.  .  It  did  show  that  the  defendant  was 
the  owner  of  an  estate  in  the  land  to  the  north  of  Jefferson  street, 
either  in  his  own  right  or  as  trustee  of  an  express  trust  created  by 
former  owners  thereof.  The  defendant  himself  had  not  done  any 
of  the  excavating  complained  of.  It  had  all  been  done  by  the 
tenants  to  whom  the  property  had  been  leased  for  the  purpose  of 
obtaining  clay  and  sand,  principally  the  former,  to  be  used  in  mak- 
ing brick.  Inasmuch  as  the  purpose  and  object  of  the  leasing  was 
to  permit  the  taking  out  of  sand  and  clay  for  such  purpose,  and 
inasmuch  as  the  evidence  was  undisputed  tliat  the  defendant  was 
present  on  the  leased  premises  while  the  excavation  was  going  on 
and  in  some  instances  directed  the  tenants  where  to  dig,  and  laid 
out  the  benches  and  clay  bank  and  instructed  the  tenants  how  to 
work  them,  we  think  that  if  the  criminal  fact  should  be  established 
there  was  sufficient  to  require  the  court  to  submit  to  the  jury  the 
question  whether  he  was  not  a  principal  to  the  crime  within  the 
statute  definition  thereof.  (Penal  Code,  §  29  ;  People  v.  MiUsj  178 
N.  Y.  274  ;  People  v.  Kief,  126  id.  661.)  We  propose,  therefore, 
to  examine  this  case  as  though  the  defendant  himself  had  made  the 
excavations  complained  of. 
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The  most  southerly  line  of  the  leased  premises  was  about"  200 
feet  north  of  the  northerly  line  of  Jeffei^son  street.  The  digging  of 
clay  which  it  is  claimed  tended  to  render  JeflEerson  street  danger- 
ous for  passage  was  to  the  north  of  this  line,  and  was  principally  in 
connection  with  a  knoll  or  mound  of  clay  which  had  been  dug  down 
or  undermined  and  allowed  to  fall  into  a  deep  pit  adjoining  it,  so 
that  the  material  might  be  the  more  readily  obtained  for  use. 
There  was  some  slight  evidence  that  at  one  point  sand  had  been 
removed  within  the  lines  of  Jefferson  street,  and  that  clay  had  been 
removed  to  a  point  within  fifty  feet  of  the  north  line  of  the  said 
street.  But  it  does  not  appear  that  these  acts  were  within  that 
portion  of  the  street  referred  to  in  the  indictment,  nor  is  the  deptli 
or  extent  of  such  excavation  made  to  appear ;  and  it  further  appears 
that  where  the  sand  was  excavated  filling  was  subsequently  made, 
so  that  the  original  surface  of  the  land  was  nearly  or  quite  restored. 
It  is  perfectly  clear  that  the  case  was  not  tried  nor  submitted  to  the 
jury  upon  the  theory  that  these  last-mentioned  acts  were  within 
those  complained  of  or  relied  upon  to  secure  a  conviction.  Although 
the  nearest  point  of  substantial  excavation  was  at  least  200  feet  dis- 
tant in  a  northerly  direction  from  the  north  line  of  the  street, 
although  six  months  had  elapsed  from  the  completion  of  such  exca- 
vation to  the  time  of  the  finding  of  the  indictment,  and  over  a  year 
to  the  date  of  the  trial,  although  no  disturbance  nor  subsidence  had 
occurred  either  in  the  street  itself  or  in  the  ground  intervening  the 
line  of  the  street  and  the  line  of  the  excavation,  and  although  there 
was  no  evidence  of  any  cracks  in  the  earth  or  of  any  physical  disturb- 
ance therein  which  had  actually  occurred  or  was  impending  so  far 
as  could  be  seen,  the  learned  trial  court  charged  the  jury  that  if  such 
excavation  "  produced  a  condition  such  that  that  condition  was 
reasonably  certain  to  produce  a  sliding  down  of  that  highway  to 
the  extent  of  obstructing  it  and  making  it  dangerous  for  passage ; 
that  the  creation  of  that  condition  of  imminent  peril  was  a  condition 
within  the  meaning  of  the  statute  tending  to  obstruct  and  rendering 
dangerous  for  passage."  This  instruction  was  excepted  to,  and  we 
think  was,  fatally  erroneous.  The  Penal  Code  in  defining  a  public 
nuisance  in  connection  with  a  public  street  or  highway,  classifies 
acts  or  omissions  under  three  heads  :  (a)  Those  acts  or  omissions 
which  interfere  therewith  ;  (b)  those  acts  or  omissions  which  obstruct 
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or  tend  to  obstruct  the  same  ;  and  (c)  those  acts  or  omissions  which 
render  it  dangerous  for  passage.  (Penal  Code,  §  385.)  It  is  mani- 
fest tliat  the  act  of  excavating  at  a  distance  of  200  feet  from  a 
highway  cannot  of  itself  either  interfere  with  or  obstruct  it  or  tend 
to  obstruct  it.  Interference  conveys  the  idea  of  actual  disturbance. 
Obstruction  is  placing  obstacles  or  impediments  in  the  way  so  as  to 
prevent  free  passage  along  it  and  render  it  difficult  for  travel.  {Hay 
V.  City  of  Manchestery  46  N.  H.  59 ;  Chdse  v.  City  of  Oahkosh^ 
81  Wis.  313  ;  Overhouaer  v.  American  Cereal  Co.y  118  Iowa, 
417;  Oorham  v.  Withey^  52  Mich.  50.)  Neither  does  such  act  of 
excavation  of  itself  and  independent  of  any  other  cause  make  the 
street  dangerous  for  passage.  While  the  statute  condemns  that 
which  actually  obstructs  or  tends  to  ohstructj  wlien  it  speaks  of  those 
things  which  make  it  dangerous  for  passage,  it  only  condemns  that 
which  is,  as  matter  of  fact,  presently  dangerous,  and  not  that  which 
may  tend^  in  connection  with  some  other  thing  which  may  or  may 
not  subsequently  occur,  to  make  it  dangerous  in  the  future.  If  an 
excavation  were  made  so  close  to  the  highway  that  a  traveler  law- 
fully using  the  same  might  inadvertently  fall  therein,  such  excava- 
tion would  doubtless  be  a  pubHc  nuisance,  for  solely  because  of  it 
and  without  any  intervening  second  cause  the  passage  along  the 
highway  was  thereby  made  dangerous.  But  an  excavation  200  feet 
distant  can  never  make  the  highway  dangerous  without  some  inter- 
vening second  cause.  It  may  "  tend  to  make  dangerous  "  because 
it  may  render  possible  a  subsidence  of  the  intervening  earth,  thus 
destroying  or  injuring  the  highway.  But  the  subsidence,  not  the 
excavation,  would  be  the  immediate  cause  of  the  danger.  The  jury 
were  told  that  although  no  danger  had  resulted,  yet  if  the  act  of 
the  defendant  tended,  not  beyond  a  reasonable  doubt,  but  with  rea- 
sonable certainty,  to  set  in  operation  other  causes  which  would 
result  in  making  the  highway  dangerous,  that  was  sufficient  to  estab- 
lish the  crime.  Such  instruction  is  not  in  accordance  with  the 
words  of  the  statute.  But  not  only  did  the  trial  court  err  in  stating 
to  the  jury  the  rule  of  law  applicable  to  the  case,  but  the  evidence 
wholly  failed  to  establish  the  basic  proposition  that  the  highway 
had  been  rendered  dangerous  for  passage.  This  is  not  only  no  evi- 
dence of  present  danger,  but  the  only  evidence  of  danger  in  the 
fature  is  found  in  the  opinions  of  certain  experts  that  at  some  indefi- 
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nite  time  there  will  be  a  subsidence  of  the  soil  between  the  line  of 
the  highway  and  the  place  of  the  excavation,  and  while  no  one  can 
assume,  or  does  assume,  to  tell  the  extent  of  that  subsidence  or  the 
time  of  it,  in  the  opinion  of  these  experts,  when  it  doeS  happen,  it 
will  be  sufficient  in  extent  to  reach  to  the  highway  and  disturb  the 
surface  thereof.  As  a  general  rule  the  criminal  law  does  not  deal 
with  future  possibilities.  It  has  to  do  with  existing  facts,  which 
facts  must  be  established  beyond  a  reasonable  doubt.  It  would  be 
a  strange  innovation  in  criminal  procedure  if  a  person  could  be 
indicted  and  convicted  of  either  of  the  degrees  of  homicide  upon 
proof  that  the  accused  had  inflicted  a  wound  upon  another  human 
being  which,  in  the  opinion  of  medical  experts,  would  at  some 
future  time  result  in  his  death,  although  at  the  time  of  the  indict- 
ment and  trial  he  was  still  alive.  The  criminal  fact  which  in  such 
a  case  constitutes  the  co?]pu8  delicti  is  the  fact  of  death  which  lias 
already  occurred,  not  death  which  may  or  even  certainly  will  occur 
in  the  future.  It  must  be  an  existing  fact,  not  a  possibility,  nor 
even  a  reasonable  certainty.  {People  v.  Palmer^  109  N.  Y.  110.) 
In  the  case  at  bar  the  corpses  deliciiy  the  criminal  fact,  is  that  the 
highway  is  at  the  present  time  dangerous  for  passage,  not  that  by 
reason  of  the  probable  or  even  reasonably  certain  happening  of 
some  event  which  has  not  yet  occurred  it  may  thereafter  and  in 
consequence  of  that  become  dangerous.  In  a  civil  action  on  the 
equity  side  of  the  court  it  is  permissible  to  anticipate  an  evil  and 
take  measures  which  shall  prevent  an  impending  wrong.  {MUhxirn 
V.  Fowler^  27  Ilun,  668  ;  Village  of  Ilaverstraw  v.  Echerson^  Nos, 
1  i&  2,  124  App.  Div.  18;  affd.,  192  N.  Y.  54.)  The  criminal 
law  does  not  anticipate,  but  waits  to  punish  until  the  wrong  has  been 
actually  committed. 

We  think  also  that  the  evidence  in  this  case  failed  to  establish 
any  criminal  intent  on  the  part  of  the  defendant.  Again,  the  crim- 
inal fact  must  not  be  lost  sight  of.  The  criminal  fact  was  making 
the  highway  dangerous  for  passage.  Undoubtedly,  the  jury  could 
have  found  that  the  defendant  intended  that  the  excavation  that 
was  made  should  be  made,  but  did  he  intend  thereby,  or  was  it  a 
necessary  or  natural  result  therefrom,  that  the  highway  should  in 
any  way  be  immediately  affected  ?  We  have  searched  the  record 
in  vain  for  any  satisfactory  evidence  thereof.     The  evidence  points 
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to  the  converse  of  this.  It  appears  that  between  the  line  of  excava- 
tion and  the  northerly  side  of  JeflEerson  street  there  was  a  private 
road  under  the  control  of  and  maintained  by  the  defendant  to  give 
access  to  other  portions  of  his  property.  Self-interest  would  require 
that  this  road  should  be  maintained.  But  no  possible  danger  could 
occur  to  Jefferson  street  by  reason  of  subsidence  without  the  total 
destruction  of  that  road  first  occurring.  The  leases  which  are  in 
evidence  of  that  part  of  the  premises  which  lie  nearest  to  Jefferson 
street  contain  express  provisions  that  no  excavation  shall  be  made 
which  shall  interfere  either  with  tlie  maintenance  of  this  private 
roadway  or  of  tlie  public  street  paralleling  the  same.  There  was 
some  evidence  of  an  alleged  conversation  with  the  defendant  in 
which,  in  speaking  of  his  purpose  to  excavate  in  the  future,  he  said 
that  if  tlie  street  wont  down  after  his  death  it  would  not  bother  him 
any.  This  would  indicate  that  no  condition  of  imminent  peril  sug- 
gested itself  to  his  mind,  and  further  than  that,  this  conversation 
seems  to  relate  to  digging  at  a  point  to  the  east  of  the  east  end  of 
Jefferson  street,  while  the  acts  complained  of  in  the  indictment  are 
alleged  to  have  occurred  to  the  west  of  the  said  point. 

If  the  conclusions  which  we  have  reached  are  sound,  this  judg- 
ment must  be  reversed,  and  it  becomes  unnecessary  to  consider  the 
exceptions  to  the  rulings  of  the  court  upon  the  admission  of  evi- 
dence, some  of  which  are  serious  in  character.  This  court  is  given 
the  power  upon  the  reversal  of  a  judgment  to  order  a  new  trial  if 
necessary  or  proper.  (Code  Crim.  Proc.  §  543.)  In  view  of  our 
determination  with  regard  to  the  main  question,  it  will  be  impossible 
under  this  indictment  to  ever  secure  a  conviction,  and,  therefore, 
the  granting  of  a  new  trial  would  be  a  needless  ceremony. 

The  judgment  of  conviction  should  be  reversed  and  the  indictment 
dismissed. 

HiRSCHBEBO,  P.  J.,  Woodward  and  Jenks,  JJ.,  concurred; 
Gaynob,  J.,  concurred  in  separate  memorandum. 

Gaynob,  J.  (concurring) : 

i  concur,  but  not  in  what  is  said  on  the  necessity  of  a  "  criminal 
intent ".     That  bald  phrase  often  serves  to  secure  an  acquittal  on  a 
false  notion  in  the  minds  of  the  jury.     In  the  case  of  offenses  mala 
App.  Div.— Vol.  CXXXIIL        1 5 
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prohibita,  it  is  misleading  to  use  it,  for  an  intention  to  do  wrong, 
in  the  moral  sense,  is  not  there  necessary.  And  even  in  the  case  of 
offenses  mala  in  se  it  is  misleading.  One  who  steals  my  wagon  in 
his  zeal  to  distribute  bibles,  or  my  money  to  give  it  to  a  hospital  for 
crippled  children,  has  no  criminal  intent,  but  a  lofty  conception  and 
purpose;  and  yet  he  is  guilty  of  larceny.  His  intent  to  take  the 
money  is  the  essential  thing  that  makes  the  larceny,  and  his  good 
intent,  or  lack  of  "  criminal  intent ",  does  not  save  him,  any  more 
than  taking  a  plural  wife  in  obedience  to  one's  religious  belief,  or 
belief  in  the  Old  Testament,  would  save  him  from  conviction  for 
polygamy  or  bigamy.  Cases  like  People  v.  Wiman  (148  N.  Y.  29) 
do  much  to  thwart  the  effective  administration  of  the  criminal  law. 
With  too  much  emphasis  on  presumption  of  innocence,  and  guilt 
beyond  a  reasonable  doubt,  and  the  necessity  of  criminal  intent, 
rogues  often  go  free. 

Judgment  of  conviction  reversed  and  indictment  dismissed. 


Cabl  a.  Spilkes,  Bespondent,  v.  Paul  M.  Abrahams,  Appellant. 

Second  Department,  June  4,  1909. 

Kalicioufl  prosecution  —probable  cause— forgery  in  the  third  degree — 

malice. 

Where  in  an  action  for  malicious  prosecution  it  appears  that  plaintiff,  whose 
arrest  on  the  charge  of  forgery,  third  degree,  defendant  had  procured,  and 
who  had  subsequently  been  discharged,  was  the  treasurer  of  a  corporation  of 
which  the  defendant  was  secretary;  that  upon  an  increase  in  the  amount  of  the 
stock  of  said  corporation  plaintiff  canceled  his  old  certificate,  pasted  It  in  the 
stock  book  and  received  a  new  certificate  for  an  increased  number  of  shares 
filled  out  by  the  defendant;  that  being  advised  that  the  issue  of  increased  stock 
to  him,  being  without  consideration,  was  illegal,  he  returned  his  new  ceridflcate 
to  the  stock  book  and  took  out  the  old  one,  and  that  all  was  done  openly  and 
without  concealment,  the  question  as  to  whether  defendant  had  probable  cause 
to  believe  the  plaintiff  guilty  of  the  crime  of  falsifying  and  unlawfully  alter- 
ing the  records  of  the  corporation  is  properly  left  to  the  Jury. 

A  book  or  record  is  falsified,  within  the  meaning  of  section  514  of  the  Penal 
Code,  when  by  some  alteration,  made  with  a  fraudulent  and  corrupt  intent,  it 
is  given  a  different  effect  in  some  material  way  than  it  had  before. 
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The  jury  in  such  case  is  justified  in  Ending  malice  where  there  is  evidence  that 
the  defendant  said  he  "was  after"  plaintiff;  that  he  had  plaintiff  arrested 
pending  a  motion  for  a  new  trial  in  a  civil  action  between  them,  and  that  the 
defendant's  counsel,  while  the  criminal  action  was  pending,  in  defendant's 
presence,  asked  plaintiff's  counsel  why  their  clients  should  not  get  together 
and  settle  all  their  disputes  and  drop  the  criminal  prosecution. 

Appeal  by  the  defendant,  Paul  M.  Abrahams,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  15th  day  of 
December,  1908,  upon  the  verdict  of  a  jury  for  $2,000,  and  also 
from  au  order  entered  in  said  clerk's  office  on  the  6th  day  of 
January,  1909,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Joel  Krone^  for  tlie  appellant. 

AUan  0.  Rowe^  for  the  respondent. 

BuBB,  J. : 

This  is  an  action  for  malicious  prosecution.  It  was  conceded  that 
the  defendant  procured  the  arrest  of  the  plaintiff  upon  a  charge  of 
forgery  in  the  third  degree ;  and  that,  after  an  examination  before 
the  magistrate,  the  proceedings  were  terminated  by  his  discharge. 
The  only  questions  remaining,  therefore,  were  those  of  want  of 
probable  cause  and  malice.  In  April,  1907,  plaintiff  was  the 
treasurer  of  a  corporation  known  as  the  Structural  Concrete  Com- 
pany. One  Charles  F.  Varney  was  the  president,  and  the  defendant, 
who  is  a  lawyer,  was  the  secretary  of  the  same  company.  The 
company  had  assumed  the  performance  of  some  uncompleted  con- 
tracts of  a  bankrupt  corporation  called  George  A.  Varney  & 
Company,  of  which  the  defendant  was  also  the  receiver.  In  Feb- 
ruary, 1907,  the  capital  stock  of  the  Structural  Concrete  Company 
was  $25,000,  of  which  the  plaintiff  held  63  shares.  Shortly  there- 
after he  signed  a  consent  to  the  increase  of  the  capital  stock  to 
$100,000,  which  had  been  prepared  by  the  defendant.  In  April, 
1907,  a  new  certificate  of  stock  was  filled  out  by  the  defendant  in 
the  name  of  the  plaintiff  for  170  shares.  It  was  signed  by  the 
president  of  the  company  and  afterward  by  the  plaintiff  as  treasurer, 
who  then  took  the  new  certificate  of  stock  out  of  the  stock  book 
and  indorsed  upon  the  old  certificate  for  63  shares  the  word  ''  Can- 
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celed,"  and  pcisted  it  into  the  same  book.  About  the  same  time 
Charles  F.  Varney,  the  president  of  the  company,  received  a  new 
certificate  of  stock  for  250  shares  under  similar  circumstances. 
Very  shortly  thereafter,  and  during  the  same  month,  the  plain- 
tiff was  advised  by  his  counsel  that  the  issue  of  stock  to  him  for 
170  shares  was  illegal,  since  there  was  no  consideration  for  it,  and 
he  thereupon  returned  this  certificate  to  the  stock  book  and  removed 
from  it  the  former  certificate  for  63  shares  which  had  been  marked 
"  Canceled "  and  pasted  into  it.  He  did  this  after  consultation 
with  the  president  of  the  company,  who,  at  the  same  time,  returned 
the  certificate  for  250  shares  which  he  had  received.  The  act  of 
the  plaintiff  was  openly  done  and  there  was  apparently  no  effort  to 
conceal  from  any  one  exactly  what  the  transaction  was.  In  June, 
1907,  the  plaintiff  was  examined  by  the  defendant  in  the  bank- 
ruptcy proceedings  of  George  A.  Varney  &  Company,  and  all  of 
these  facts  were  testified  to  by  him  freely  and  without  attempt  at 
concealment.  On  the  4th  of  June,  1907,  an  action  was  commenced 
in  the  Supreme  Court  in  Richmond  county  by  Abrahams,  the 
defendant  here,  against  Spilker,  the  plaintiff  liere.  It  does  not 
appear  what  the  nature  of  that  action  was,  but  it  was  tried  on  Jan- 
uary 22,  1908,  and  resulted  in  a  verdict  for  Abrahams  against 
Spilker  for  the  sum  of  $5,700.  A  motion  was  made  for  a  new 
trial,  which  manifestly  involved  questions  of  importance,  for  the 
trial  judge  announced  that  he  would  reserve  decision  upon  the 
motion  until  a  copy  of  the  stenographer's  minutes  could  be  obtained, 
when  briefs  were  to  be  submitted.  Just  three  days  afterward,  and 
while  the  motion  was  pending,  the  defendant  here  procured  plain- 
tiff's arrest  upon  the  charge  of  forgery  in  altering  and  destroying 
the  books  of  record  of  the  Structural  Concrete  Company.  The 
defendant  now  claims  that  the  trial  court  erred  in  submitting  to 
the  jury  the  question  whether  he  had  probable  cause  to  believe 
that  the  plaintiff  had  been  guilty  of  the  crime  with  which  he 
was  charged.  If  this  was  error,  it  was  not  error  prejudicial  to 
the  defendant.  We  think  the  court  would  have  been  justified 
in  instructing  the  jury  that  there  was  no  probable  cause.  The 
provision  of  the  statute  is  as  follows  "A  person  who  either, 
1.  Being  an  oflScer  or  in  the  employment  of  a  corporation,  *  *  ♦ 
falsifies,  or  unlawfully  and  corruptly  alters    ♦    ♦    ♦    or  destroys 
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gjjy     *     »     *    records,  or  other  writing,  belonging  to  or  apper- 
taining to  the  business  of  the  corporation     *     *     *     Is  guilty  of 
forgery  in  the  third   degree."     (Penal  Code,  §  514.)     But  every 
change  in  a  book  or  paper  of  a  corporation,  although  in  a  sense  it 
may  falsify  it,  is  not  necessarily  a  forgery.     If  so,  the  bookkeeper 
who  erases  an  erroneous  entry  in  the  ledger,  that  a  correct  entry 
may  take  its  place,  or  the  clerk  who  inadvertently  teara  a  leaf  from 
the  letter  book,  might  become  a  felon.     A  book  or  record  is  falsified 
within  the  meaning  of  this  statute  only  when  by  some  alteration 
therein  it  is  made  to  speak  differently  from  what  it  did  previously, 
or  given  a  different  effect  in  some  material  aspect  with  a  fraudulent 
and  corrupt  intent     {People  v.  Underhill^  142  N.  Y.  38.)     There 
is  not  the  least  suggestion  of  any  corrupt  or  fraudulent  purpose  in 
plaintiff's  conduct.     Plaintiff  may  have  been   mistaken  as  to  his 
legal  rights,  but  he  no  more  committed  the  crime  of  forgery  than  a 
man   would  commit  the  crime  of  burglary  who  under  a  mistaken 
notion  of  his  right  to  do  so  took  another's  horse  from  the  stable, 
leaving  his  own  in  its  place,  and  when  he  discovered  his  mistake 
returned  the  horse  and  resumed  possession  of  his  own,  even  though 
he  opened  the  outer  door  of  the  building  in  order  to  do  this.     The 
defendant  claims  that  the  plaintiff's  acts  were  with  a  view  of  defeat- 
ing any  possible  claim  which  the  corporation  might  have  had  against 
him  for  the  amount  unpaid  on  the  new  stock  which  was  issued  to 
and  received  by  him.     There  is  no  evidence  that  plaintiff  had  ever 
subscribed  for  any  additional  stock  or  agreed  to  purchase  the  same, 
and  if  he  had,  so  that  the  company  had  an  enforcible  claim  against 
him,  that  claim  would  hardly  be  affected  by  his  return  of  the  new 
certificate  and  the  removal  of  the  old,  particularly  when  all  of  the 
facts  in  respect  to  the  same  were  known  to  all  of  the  oflScers  of  the 
corporation.     But,  to  put  it  most  favorably  for  the  defendant,  dif- 
ferent inferences  might  be  drawn  from  the  undisputed  facts  in  the 
case  as  to  the  existence  of  probable  cause.     If  so,  it  was  a  question 
of  fact  for  the  jury.     {Heyne  v.  Blair^  62  N.  Y.  19  ;  Scott  v.  Den- 
nett Surpassing  Coffee  Co.^  51  App.  Div.  321.)     Defendant  claims 
also  that  there  was  no  evidence  of  malice.     We  think  that  there 
was  evidence  from  which  the  jury  would  have  been  justified  in  find- 
ing actual  ill-will.     The  defendant  had  stated  that  he  "  was  after 
Mr.  Spilker."     Although  all  of  the  facts  were  known  to  defendant 


Digitized  by 


Google 


230  ViOHOB  V.  OUTTLBB. 


Second  Department,  June,  1909.  [Vol.  188. 

in  June,  1907,  which  were  known  when  he  started  the  criminal  pro- 
ceeding, he  delayed  proceeding  until  January,  1908,  when  the  motion 
for  a  new  trial  in  the  Richmond  county  action  was  pending. 
Defendant  claims  that  he  consulted  the  district  attorney  shortly 
after  the  examination  in  June,  1907,  and  he  advised  him  to  do 
nothing  in  the  matter  of  a  criminal  proceeding  until  the  civil  action 
was  disposed  of.  Apparently  he  did  not  heed  that  advice,  but  at  a 
critical  juncture  in  the  civil  action  instituted  this  proceeding. 
There  was  evidence  from  which  the  jury  might  have  found  that, 
while  the  criminal  proceeding  was  pending,  the  counsel  for  Abra- 
hams said  in  his  presence  to  Spilker's  counsel,  "  Why  should  not 
the  people  get  together  and  adjust  all  their  diflSculties  and  drop 
this  ? "  (the  criminal  proceeding).  Although  the  defendant  denies 
being  present  at  a  conversation  in  which  words  of  somewhat  similar 
import  were  used,  he  does  not  deny  that  something  was  said 
on  the  subject,  and  the  counsel  to  whom  the  words  were  attrib- 
uted, although  present  in  court,  made  no  denial  of  them.  There 
were  no  exceptions  taken  to  rulings  upon  questions  of  evidence,  nor 
to  the  charge,  which  merit  consideration. 

The  verdict  was  not  excessive,  under  the  circumstances,  and  the 
judgment  and  the  order  denying  the  motion  for  a  new  trial  should 
be  affirmed,  with  costs. 

WooDWAKD,  Jenks,  Gaynor  and  Millek,  JJ.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Nathan  Viohos,  Appellant,  v,  Nathan  Cuttler  and  Max  Cuttlbb, 
Copartners,  etc.,  Respondents. 

Second  Department,  June  4,  1909. 

Contract  —  work,  labor  and  services  —  numerical  error  in  judgement  — 
witness  —  refreshing  memory. 

Where,  in  an  action  to  recover  for  labor  and  services,  a  manifest  error  was  made 
by  twice  deducting  certain  overcharges  claimed  by  defendant  to  have  been 
made  by  plaintiff  from  the  amount  of  plaintiff's  claim,  and  a  fair  preponder- 
ance of  the  credible  evidence  would  have  sustained  findings  in  favor  of  the 
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plaintiff  had  they  been  made,  a  judgment  for  defendant  will  be  reversed  and  a 
new  trial  granted. 
A  memorandum  to  refresh  a  witness'  memory  must  have  been  made  by  the  wit- 
ness either  at  the  time  of  the  transaction  or  so  soon  thereafter  that  it  was  then 
fresh  in  his  memory,  or,  if  made  by  another  person,  must  have  been  read  by 
the  witness  within  such  time  and  be  known  by  him  to  be  correct  at  the  time  he 
read  it. 

Appeal  by  tlie  plaintiff,  Nathan  Vichos,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  defendants,  rendered  on  the  15th  day  of  December, 
1908. 

Max  Serzfeldj  for  the  appellant. 

John  M.  Zum  [Halph  UnderhiU  with  him  ou  the  brief],  for  tlie 
respondents. 

BcjRE,  J. : 

Plaintiff  brought  this  action  in  the  Municipal  Court  to  recover 
for  work,  labor  and  services  performed  for  and  materials  furnished 
to  the  defendants.  The  pleadings  were  oral.  Upon  demand  of  the 
defendants  a  bill  of  particulars  was  filed  from  which  it  appeared 
that  between  October  10,  1907,  and  October  29,  1908,  plaintiff  per- 
formed work  and  furnished  the  materials  necessary  to  paint  and  place 
signs  upon  certain  trucks  for  the  defendants,  who  were  blacksmiths 
and  wagon  builders.  The  reasonable  value  of  such  work  was  said  to 
be  $533.25.  Plaintiff  admitted  that  the  defendants  were  entitled  to 
credit  for  cash  paid  and  materiak  f uniished  to  him  in  the  sum  of 
$375.35.  The  balance  claimed  to  be  due  was  $157.90.  In  the  first 
instance  the  answer  was  a  general  denial.  Upon  the  trial  the 
defendants  were  permitted,  without  objection,  to  amend  their 
answer  so  as  to  plead  a  general  denial,  payment  and  a  counterclaim. 
A  bill  of  particulars  of  defendants'  claim  was  then  filed.  From  this 
it  appeared  that  the  defendants  had  paid  to  the  plaintiff  cash 
amounting  to  $374.60  and  had  made  payments  to  others  for  his 
account  amounting  to  $155.04.  These  sums  amounted  in  the 
aggregate  to  $529.64.  Upon  the  trial  there  was  no  dispute  that  the 
amount  of  work  done  by  the  plaintiff  was  correctly  stated  by  him. 
It  was  claimed,  however,  that  there  were  overcharges  as  to  some  of 
the  items,  which  overcharges  amounted  altogether  to  $53.85.    The 
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trial  judge  found  for  the  defendants  upon  this  issue.  There  was 
also  a  dispute  as  to  some  of  the  items  of  cash  claimed  to  have  been 
paid  to  the  plaintiff ;  the  plaintifi  claimed  that  the  first  three  items 
were  payments  on  account  of  a  previous  bill,  the  defendants  that 
they  were  on  account  of  tlie  claim  in  suit.  There  was  also  a  dis- 
pute as  to  several  of  the  items  of  cash  which  the  defendants  claimed 
that  they  had  paid  to  others  on  plaintiff's  account  and  at  his  request. 
The  trial  judge  found  for  the  defendants  upon  these  issues.  A  care- 
ful examination  of  the  evidence  convinces  us  that  if  the  findings 
on  these  disputed  questions  had  been  in  favor  of  the  plaintiff,  a 
fair  preponderance  of  the  credible  evidence  in  the  case  would  have 
sustained  such  findings.  Be  that  as  it  may,  a  manifest  error  was 
committed  which  requires  a  reversal  of  this  judgment.  If  we 
deduct  from  plaintiff's  claim  of  $533.25  the  sum  of  $53.85,  the 
alleged  overcharges,  in  the  absence  of  credits  there  would  be  due  to 
him  $479.40.  If  we  allow  to  the  defendants  the  entire  sum  claimed 
for  payments  made  to  the  plaintiff  or  on  his  account,  viz.,  $529.64, 
at  the  most  the  defendants  could  have  only  had  an  affirmative  judg- 
ment against  the  plaintiff  for  $50.24.  Yet  we  find  a  judgment  in 
their  favor  for  $104.09.  The  mistake  probably  arose  in  this  way  : 
The  bill  of  particulars  filed  by  the  defendants  contained  not  only 
the  items  which  go  to  make  up  their  claim  of  $529.64,  but  also  the 
sum  of  $53.85  for  alleged  overcharges.  The  trial  judge,  after 
deducting  this  sum  in  the  first  instance  from  the  plaintiff's  claim, 
then  allowed  to  the  defendants  the  entire  amount  specified  in  their 
bill  of  particulars,  including  therein  the  same  item  of  $53.85. 
Upon  the  evidence  in  this  case  it  was  hard  enough  to  deduct  this 
sum  once  from  the  plaintiff's  claim ;  there  was  certainly  no  reason 
why  he  should  be  charged  with  it  tw^ice.  As  there  must  be  a  new 
trial,  we  will  not  consider  all  of  the  rulings  upon  questions  of  evi- 
dence which  it  is  claimed  are  erroneous.  We  will  refer  to  one  only, 
that  similar  error  may  be  avoided  on  the  new  trial.  Defendants' 
bill  of  particulars  contained  an  item  of  $32.50  for  hire  of  horses  at 
plaintiff's  request  to  draw  some  of  the  wagons  which  were  to  be 
painted  from  defendants'  place  of  business  to  the  plaintiff's  shop.  It 
also  contained  several  small  items  for  purchase  of  paints  at  various 
times.  The  defendant  Max  Cuttler,  when  called  as  a  witness,  was 
unable  to  testify  either  as  to  the  time  when  the  horses  were  hired, 


Digitized  by 


Google 


Watson  v.  Duryea.  233 


App.  Div.]  Second  Department,  June,  1909. 

or  the  materials  purchased,  or  the  kind  of  materials,  or  the  price 
paid  for  them.  He  was  then  handed  a  typewritten  paper ;  he  did 
not  prepare  it,  was  not  present  when  it  was  prepared,  and  there 
was  no  evidence  as  to  who  did  pi-epare  it,  nor  did  tlie  witness  know 
that  it  was  correct.  Under  the  pretense  of  refreshing  his  recollec- 
tion, he  was  allowed  to  read  from  this  paper.  This  was  error.  A 
memorandum  to  be  used  for  such  a  purpose  must  have  been  made 
bj-  the  witness  either  at  the  time  of  the  transaction  or  so  soon  after- 
ward that  it  was  then  fresh  in  his  memory,  or  if  made  by  another 
person  must  have  been  read  by  the  witness  within  such  time  and 
be  known  by  him  to  be  correct  at  the  time  that  he  read  it.  (Steph. 
Dig.  Ev.  [Beers'  N.  Y.  ed.]  461.) 

The  judgment  of  the  Municipal  Court  must  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

Hjrschberg,  p.  J.,  Woodward,  Eich  and  Miller,  J  J.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Harold    D.    Watson,    Appellant,    v.    Franklin    P.     Dukyba, 

Kespondent. 

Second  Department,  June  4,  1909. 

Court  —  Municipal  Court  —  practice  —  demurrer  —  appeal 

The  entry  of  an  interlocutory  judgment  on  demurrer  in  a  Municipal  Court  is  not 

authorized. 
An  appeal  does  not  lie  from  an  order  of  the  Municipal  Court  sustaining  a 

demurrer  to  a  complaint.      , 

Appeal  by  the  plaintiff,  Harold  D.  Watson,  from  an  interlocu- 
tory judgment  of  the  Municipal  Court  of  the  city  of  New  York, 
borough  of  Brooklyn,  in  favor  of  the  defendant,  sustaining  defend- 
ant's demurrer  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Robert  W.  KristeUer^  for  the  appellant. 

EdwcMrd  A.  Alesoander  and  Jerome  H,  Bxtrik^  for  the  respondent. 
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Burr,  J. : 

Tills  appeal  should  be  dismissed.  The  Municipal  Court  Act  does 
not  seem  in  express  words  to  authorize  the  entry  of  an  interlocntorj 
judgment  upon  demurrer.  {Cheat  Northern  MovJding  Co.  v. 
Bonewuvy  No.  i,  128  App.  Div.  101.)  In  this  case  no  interlocutory 
judgment  was  entered,  as  appears  from  the  return.  An  appeal  from 
the  order  will  not  lie.  {Fink  v.  Standard  Bread  Co.^  110  N.  Y. 
Supp.  205  ;  Smith  v.  Ely^  46  Misc.  Rep.  458 ;  Binder  v.  Robinson^ 
59  id.  155.) 

Tlie  appeal  must  be  dismissed,  with  costs. 

Woodward,  Jenks,  Gaynor  and  Miller,  JJ.,  concurred. 
Appeal  dismissed,  with  costs. 


Rat  a.  Dardonvillb,  Appellant,  v.  Nathaniel  F.  Smith  and 
Edward  VERrry,  Composing  the  Firm  of  Smith  &  Verity,  and 
Mae  E.  Powell,  Respondents. 

Second  Department,  June  4,  1909. 

Interpleader  —  sale  of  real  estate  —  adverse  claims  of  brokers. 

A  principal  employed  two  brokers,  under  separate  agreements,  to  sell  a  piece  of 
real  estate.  After  the  property  was  sold  both  claimed  to  be  the  only  one 
entitled  to  the  commission.  The  principal  paid  neither,  being  unable  to  deter- 
mine to  which  she  was  indebted.  One  broker  thereupon  commenced  an  action 
in  Justice's  Court  to  recover  the  commission. 

HM^  the  principal  has  a  right  to  maintain  an  action  of  interpleader  against  both 
claimants  and  to  be  released  from  further  liability  upon  payment  into  court  of 
the  amount  of  the  commission.  , 

Appeal  by  the  plaintiff,  Ray  A.  Dardonville,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  Nassau  on  the  10th  day  of 
December,  1908,  upon  the  decision  of  the  court  dismissing  the 
complaint  after  the  opening  of  the  case  on  trial  at  the  Nassau 
Special  Term. 

Arthur  Furher^  for  the  appellant 
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James  M.  Seaman,  for  the  respondents  Smith  and  Verity. 
a,  McC.  JioMnsoUy  for  the  respondent  Powell. 

EicH,  J. : 

The  plaintiff  employed  the  firm  of  Smith  &  Verity  and  the 
defendant  Mae  E.  Powell,  under  separate  agreements,  to  sell  a 
piece  of  real  property,  agreeing  with  each  that  if  they  procured  a 
purchaser  she  would  pay  a  commission  of  two  and  one-half  per 
centum  of  the  purchase  price  for  their  services.  Thereafter  plain- 
tiff sold  her  property  to  one  Kosanna  Norman  for  $2,000.  Smith 
&  Verity  and  their  codefendant  each  claim  to  have  procured  the 
purchaser,  and  to  be  solely  entitled  to  said  commission,  and  the 
plaintiff,  being  unable  to  determine  to  which  of  the  claimants  she 
was  indebted,  paid  neither.  Smith  &  Verity  thereupon  com- 
menced an  action  in  Justice's  Court  to  recover  under  their  contract, 
and  the  plaintiff  thereupon  commenced  this  action  of  interpleader 
against  both  claimants,  demanding  that  they  be  severally  restrained 
by  injunction  from  proceeding  against  her  in  severalty,  that  she  be 
authorized  to  pay  the  money  into  court,  and  that  upon  such  pay- 
ment being  made,  tliey  be  required  to  interplead  and  litigate  their 
alleged  rights,  and  she  be  discharged  from  liability  to  either.  The 
defendants  answered  severally,  each  admitted  the  alleged  contract 
with  them,  denying  the  alleged  contract  with  the  other,  averring 
full  performance  of  their  respective  contracts,  and  their  sole  right 
to  said  commission.  Smith  &  Verity  demanded  a  dismissal  of  the 
complaint,  and  Powell  an  affirmative  judgment  for  fifty  dollars  and 
costs.  The  issues  coming  on  to  be  tried  at  Special  Term,  counsel 
for  the  plaintiff  opened  his  case,  after  which  the  learned  court 
held  that  the  action  could  not  be  maintained,  and  dismissed  the 
complaint. 

The  complaint  presents  all  the  facts  necessary  to  maintain  the 
action.  {Dom  v.  Fox,  61  N.  T.  264 ;  Crane  v.  McDonald,  118 
id.  648.)  The  right  to  interplead  adverse  claimants  to  a  brokerage 
commission  on  the  sale  of  realty  is  upheld  in  Trembley  v.  Marshall 
(118  App.  Div.  839).  The  case  at  bar  presents  a  single  sale  of  real 
property,  with  two  brokers  claiming  the  rigJit  to  the  commission. 
One  only  could  have  procured  the  purchaser  and  been  the  procur- 
ing cause  of  the  sale.     The  contracts,  although  separate,  were  for 
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the  same  service,  and  the  transaction  is  not  an  nnnsual  one.  The 
plaintiflE  is  liable  onlj  to  the  one  who  procured  tlie  purchaser  to 
whom  she  sold,  but  being  unable  to  determine  between  them, 
unwilling  to  assume  the  risk  of  so  doing  and  having  been  sued  by 
one  in  a  court  without  jurisdiction  to  accord  the  right  of  inter- 
pleader, brought  this  action  that  she  might,  by  the  payment  of  the 
money  into  court,  be  relieved  from  further  liability.  These  facts, 
if  established,  entitled  the  plaintiff  to  the  relief  sought. 

The  learned  Special  Term  is  shown  by  the  record  to  have  dis- 
missed the  complaint  upon  the  sole  ground  that  the  agreements 
upon  which  the  defendants  base  their  rights  to  commissions  were 
separate  and  independent,  and  that,  as  matter  of  law,  an  action  of 
interpleader  could  not  be  maintained.  While  this  was  unquestion- 
ably the  rule  as  laid  down  by  the  early  authorities,  it  has  of  later 
years  been  modified  in  many  cases  and  wholly  ignored  in  others,  as 
is  pointed  out  in  Crane  v.  McDonald  {8upra\  and  at  the  present 
time  we  do  not  regard  it  as  controlling  in  this  State.  As  Mr.  Pome- 
roy  well  says  in  his  Equity  Jurisprudence  (§  1324,  note) :  *^  It  is  a 
manifest  imperfection  of  the  equity  jurisdiction  that  it  should  be  so 
limited.  A  person  may  be  and  is  exposed  to  danger,  vexation  and 
loss  from  conflicting  independent  claims  to  the  same  thing,  as  well 
as  from  claims  which  are  dependent ;  and  there  is  certainly  nothing 
in  the  nature  of  the  remedy  which  need  prevent  it  from  being 
extended  to  both  classes  of  demands."  (See,  also.  Dam  v.  FoXy 
supra ;  Crane  v.  McDonald^  supra ;  MohawJc  <&  Hudson  R.  H. 
Co.  V.  Clutey  4  Paige,  384 ;  Redfield  v.  Supervisors^  1  Clarke  Ch. 
42  ;  Mayor,  etc.,  of  New  York  v.  Flagg,  6  Abb.  Pr.  296.) 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  final  award  of  costs. 

HifisoHBERO,  P.  J.,  Woodward,  Burr  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  "Willl^m  Ken- 
nedy, Appellant,  v.  Frank  A.  O'Donnel  and  Others,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New  York, 

Hespondents. 

Second  Department,  June  4,  1909. 

New    York    city  —  tax  —  personal    property    assessment  —  review — 

certiorari. 

Section  895  of  the  Greater  New  York  charter  does  not  require  the  commissioners 
of  taxes  and  assessments  to  compel  the  attendance  of  one  applying  to  have  his 
personal  property  tax  reduced. 

Under  said  section  one  seeking  relief  from  an  assessment  on  personal  property  is 
bound  to  present  himself  before  a  commissioner  or  a  deputy  for  personal 
examination  upon  the  merits  of  his  application  prior  to  the  last  day  of  May. 

Where  one  simply  sent  an  affidavit  of  his  personal  property  to  the  commissioners 
and  asked  to  have  his  assessment  canceled,  but  failed  to  appear  in  person,  he 
has  no  right  to  a  writ  of  certiorari  to  review  the  assessment. 

That  the  commissioners  returned  the  affidavit  as  insufficient  and  unsatisfactory 
and  because  **  personal  appearance  of  the  party  assessed  is  necessary  before 
March  dlst "  did  not  relieve  the  affiant  from  appearing  in  person  sometime 
prior  to  the  following  May. 

Appeal  by  the  relator,  William  Kennedy,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  17th  day  of 
July,  1908,  confirming  an  assessment  upon  the  relator's  personal 
estate,  and  dismissing  a  writ  of  certiorari  to  review  such  assessment. 

Artemas  B,  Smithy  Harold  II.  Bowman  and  William  J. 
Bowman  J  for  the  appellant. 

David  Rumsey  and  George  H,  Folwell  {Francis  K,  Pendleton^ 
Corporation  Counsel,  with  them  on  the  brief],  for  the  respondents. 

KicH,  J. : 

On  January  9,  1905,  the  department  of  taxes  and  assessments  of 
the  borough  of  Brooklyn  mailed  a  written  notice  to  the  relator 
stating  that  his  assessment  upon  personal  property,  exclusive  of 
bank  stock,  for  the  year  1905  was  $10,000 ;  that,  if  erroneous,  such 
assessment  could  only  be  corrected  on  personal  application  to  the 
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commissioners,  made  on  or  before  March^  31,  1905.  The  relator 
paid  no  attention  to  this  notice  until  late  in  the  afternoon  of  March 
thirty-first  —  the  last  day  on  which  an  application  could  be  made  — 
at  which  time  he  caused  an  affidavit  to  be  filed  with  the  commis- 
sioners, stating  that  the  value  of  his  merchandise,  stock  in  trade, 
etc.,  was  $1,250 ;  cash  on  hand  and  on  deposit,  $7,701.84,  and  value 
of  other  chattels  $1,000  —  in  all  $9,951.84 ;  that  he  owned  no  notes 
or  bills  receivable,  no  open  accounts  or  mortgages;  that. he  owed 
on  bond  and  mortgage  $15,000;  owed  on  notes  $17,000,  and  owed 
on  open  accounts  $39,567.07,  a  total  of  $71,567.07.  Upon  this 
statement  he  asked  "  that  the  alleged  assessment  of  his  personal 
property  for  the  year  1905  be  canceled  from  the  assessment  rolls." 
The  commissioners  declined  to  act  upon  the  affidavit  because  of  the 
failure  of  the  relator  to  appear  in  person,  and  on  the  same  day  the 
affidavit  was  returned  to  the  relator  by  mail,  with  the  words  "  to 
whom  "  written  in  the  margin  opposite  his  statement  of  the  amount 
owed  on  notes  and  on  open  accounts,  and  a  letter  from  the  deputy  in 
charge  of  personal  assessments  stating  that  it  was  returned  as 
^^  unsatisfactory  and  insufficient,  and  for  the  further  reason  that 
personal  appearance  of  the  party  assessed  is  necessary  before  March 
31st,  1905."  On  the  following  day,  April  first,  the  relator  returned 
the  affidavits  to  the  department  by  mail,  with  the  following  letter : 

"  To  the  Department  of  Taxes  and  Assessments  of  t/ie  City  of 
New  York, 

"  Eoom  20,  Municipal  Building,  Brooklyn,  N.  T. : 
"  Sirs. —  I  have  had  the  honor  to  receive  to-day  a  communi- 
cation addressed  to  me  by  *  the  Deputy  in  charge  of  Personal  Assess- 
ments,' dated  yesterday,  and  therewith  returning  to  me  my  writ- 
ten application,  duly  signed  and  sworn  to  by  me  for  the  correction 
of  the  assessment  relating  to  the  assessed  valuation  of  my  personal 
property  made  by  your  Board  for  the  year  1905,  and  which  I  had 
filed  in  said  office  yesterday,  as  the  law  prescribes.  I  apprehend  the 
sending  of  the  paper  to  me  was  a  mistake,  because  it  was  filed  in 
said  office  yesterday  according  to  law,  and  it  should  remain  on  file  in 
your  Department.  Therefore,  I  herewith  respectfully  return  it  to 
you  and  request  you  to  retain  it  on  file,  in  accordance  with  the  origi- 
nal filing  of  yesterday.  I  note  that  in  your  letter  you  state  no  rea- 
son why  my  said  application  should  not  have  been  made  by  me  or 
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filed  in  your  office.  Your  statement  that  it  *i8  returned  as  unsatis- 
factory and  insufficient'  gives  rae  no  information  why  my  applica- 
tion so  filed  is  not  a  full  and  strict  compliance  with  the  requirements 

of  the  law. 

"  Respectfully  yours, 

"WILLIAM  KENNEDY.'^ 

The  relator  made  no  personal  application  to  the  commissioners^ 
nor  is  it  claimed  that  he,  at  any  time,  requested  a  hearing  or  to  be 
personally  examined  by  them  on  the  subject  of  his  assessment,  or  in 
support  of  his  affidavit  Later  —  the  specific  time  not  appearing  — 
the  commissioners  confirmed  the  assessment.  Section  895  of  the 
Greater  New  York  charter,  entitled  "  Applications  for  correction  of 
assessment,"  provides  that  when  the  application  is  made  in  relation 
to  the  assessed  valuation  of  real  estate  it  must  be  made  in  writing, 
stating  the  grounds  of  objection.  As  to  personal  property  it  pro- 
vides: "If  such  application  be  made  in  relation  to  the  assessed 
valuation  of  personal  estate  the  applicant  shall  be  examined  under 
oath  by  a  commissioner  of  taxes  and  assessments  or  a  deputy  tax 
commissioner,  as  herein  provided,  who  are  hereby  authorized  to 
administer  such  oath  *  *  *.  But  the  commissioners  of  taxes 
and  assessments  may,  during  the  months  of  April  and  May  in  any 
year,  act  upon  applications,  examine  applicants  under  oath  and  take 
other  'testimony  thereon,  for  the  reduction  of  assessments  upon 
either  real  or  personal  property  filed  in  their  offices  on  or  before  the 
thirty-first  day  of  March  preceding,  and  cause  the  amount  of  any 
assessment  as  corrected  by  the  board  of  taxes  and  assessments  to  be 
entered  upon  the  assessment  rolls  for  the  year  in  which  such  correc- 
tion may  be  made."  The  provisions  of  this  section  relating  to  per- 
sonal property  do  not  prohibit  the  filing  of  a  written  application  for 
the  correction  or  cancellation  of  an  assessment,  nor  do  they  require 
that  the  application  shall  be  made  to  the  commissioners  personally 
by  the  person  seeking  relief.  In  the  case  at  bar  it  was  properly 
presented  by  the  attorney  of  the  relator  in  the  first  instance,  and 
was  filed  within  the  time  limited  by  law  therefor.  The  statute,  how- 
ever, requires  that  the  applicant  shall  be  examined  under  oath,  but 
this  may  be  done  at  a  time  subsequent  to  the  time  of  filing  the 
application.  This  law  imposes  upon  the  person  or  corporation  seek- 
ing relief  from  an  assessment  upon  personal  property  the  duty  of 
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takiug  the  initiative  in  bringing  tlie  matter  to  a  bearing,  and  the 
relator  was  bound  to  present  liiiuself  before  the  commissioners  or 
a  deputy  for  the  purpose  of  a  personal  examination  upon  the  merits 
of  his  application  prior  to  the  last  day  of  May.  The  statute  does 
not  require  the  commissioners  to  compel  the  attendance  of  an  appli- 
cant. {People  ex  rd,  Rochester  Lamp  Co.  v.  Feitnery  65  App.  Div. 
224.)  Undoubtedly  the  commissioners  could  waive  the  requirement 
of  personal  examination  for  reasons  satisfactory  to  themselves,  but 
they  did  not  do  so  in  this  case.  Instead,  they  notified  the  attorney 
for  the  relator  when  the  affidavit  was  filed  that  no  action  could  be 
taken  without  the  relator's  personal  presence,  and  that  the  affidavit 
was  of  no  use.  It  then  became  incumbent  upon  the  relator  to  pre- 
sent himself  for  peraonal  examination  under  oath  before  the  follow- 
ing May.  The  eflfect  of  the  information  given  by  the  commis- 
sioners was  to  notify  the  relator  that  they  required  evidence  upon 
the  mattei*8  to  which  his  attention  was  directed.  The  commissioners 
had  returned  the  affidavit  as  insufficient  and  unsatisfactory,  and  the 
relator  could  not,  by  simply  remailing  it  to  them,  overcome  their 
objections.  The  contention  that,  because  in  the  letter  accompany- 
ing the  affidavit  when  it  was  returned  the  deputy  stated  as  a 
further  reason  for  its  return  "that  personal  appearance  of  the 
party  assessed  is  necessary  before  March  31st,  1905,"  the  relator 
was  relieved  from  the  duty  or  necessity  of  appearing  befote  the 
commissioners  for  a  personal  examination  or  attempting  to  procure 
a  hearing  at  which  his  evidence  might  be  taken,  is  without  merit. 

Having  failed  to  avail  himself  of  the  opportunity  secured  by  the 
chai*ter  to  those  desiring  a  reduction  or  cancellation  of  their  assess- 
ments, the  relator  has  no  right  to  review  his  assessment,  the  court 
was  without  jurisdiction  to  issue  the  writ  of  certiorari  for  that 
purpose,  and  the  order  must  be  affirmed,  with  costs. 

.     IIlBSOHBEBG,     P.     J.,      WoODWARD,     JeNKS     and     MiLLER,     JJ., 

•  concurred. 

Order  dismissing  writ  of  certiorari  affirmed,  with  ten  dollars  costs 
and  disbursements. 
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The  People  of  the  State  of  Kew  York  ex  rel.  Herman  L. 
RmoELMAN,  Relator,  v,  Theodore  A.  Bingham,  as  Police 
Commissioner  of  the  City  of  New  York,  Eespondent. 

Second  Department,  June  4, 1909. 

Certiorari —  reinstatement  of  policeman. 

AffldavitB  upon  a  motion  by  the  police  commissioner  of  New  York  city  to  vacate 
ao  order  reinstating  a  policeman  and  to  cancel  the  return  to  the  original  writ 
of  certiorari  with  permission  to  file  an  amended  return,  and  for  a  reargument 
on  the  ground  that  the  original  return  was  false  and  untrue  examined,  and 
held,  that  the  motion  should  be  denied. 

Motion  by  the  respondent,  Theodore  A.  Bingham,  as  police 
commissioner  of  the  city  of  New  York  to  cancel  liis  return  to  a  writ 
of  certiorari  and  to  permit  him  to  file  an  amended  return,  and  for  a 
reargument.     (See  125  App.  Div.  909). 

George  B.  Nicholson^  Assistant  Gorpon'ation  Counsel^  for  the 
motion, 

Stephen  G.  BaMwin^  opposed. 

Rich,  J. : 

Upon  the  return  to  a  writ  of  certiorari  in  this  proceeding,  an 
order  of  the  police  commissioner  dismissing  the  relator,  a  patrolman, 
from  the  police  force  of  the  city  of  Now  York  was  reversed,  upon 
the  ground  that  there  was  no  evidence  upon  which  the  decision 
coold  be  sustained,  and  an  order  was  duly  entered  commanding  that 
the  relator  be  reinstated. 

The  respondent  now  moves  to  vacate  this  order  and  to  set  it  aside, 
to  cancel  his  return  herein  and  to  permit  him  to  file  a  corrected  and 
amended  return  to  the  writ  of  certiorari,  and  for  a  reargument  upon 
the  ground  that  the  original  return  was  false  and  untrue. 

The  respondent  himself  does  not  appear  to  have  any  very  definite 

information  as  to  what  the  return  ought  to  contain.    The  evidence  of 

the  only  witnesses  upon  the  part  of  respondent  who  claim  to  have  any 

faiowledge  of  the  facts  is  nnsatisfactory  and  insuflScient  to  predi- 

App.  Div.— Vol.  CXXXIIL        16 
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cate  a  finding  that  we  have  had  a  false  and  untrae  return  before  us. 
The  deputy  commissioner  before  whom  the  relator  was  tried  testi- 
fied tliat,  as  far  as  he  is  able  to  recall,  the  testimony  contained  in 
the  return  is  substantially  the  evidence  that  was  adduced  before  him 
upon  the  trial.  He  also  states  that  there  was  nothing  in  the  evi- 
dence taken  before  him  which  would  warrant  the  dismissal  of  the 
officer,  the  relator,  and  that  he  so  informed  the  defendant.  Fur- 
thermore, the  police  commissioner  makes  no  affidavit  stating  that 
he  ever  read  any  evidence  of  any  sort  on  wliich  to  base  his  action. 
Under  the  circumstances  the  motion  must  be  denied,  with  ten 
dollars  costs. 

"WooDWABD,  Jenes,  Gaynor  and  Bueb,  JJ.,  concurred. 

Motion  denied,  with  ten  dollars  costs. 


Joseph  Bookman,  Appellant,  v.  The  City  of  New  York, 

Kespondent. 

Second  Department,  June  4,  1909. 

Municipal  corporation  ~  right  of  employee  to  recover  for  administering 
oatha  —  evidence  —  burden  of  proof  —  nonsuit. 

Where  affidavits  are  taken  by  a  city  employee  as  an  incident  to  the  general  duties 
of  the  position  held  by  him,  he  cannot  recover  the  statutory  fees  from  the 
city  without  proving  a  valid  agreement  to  pay  extra  for  such  services. 

Where  an  action  for  such  fees  is  brought  by  a  clerk  in  the  office  of  a  commis- 
sioner of  jurors,  who  received  an  annual  salary,  the  burden  is  on  him  to  show 
that  the  services  were  rendered  with  the  expectation  on  his  part  and  on  that 
of  his  superior  that  he  would  be  paid  therefor  in  addition  to  his  regular  salary. 

Where  it  appears  that  the  administering  of  oaths  was  incidental  to  the  duties  of 
the  position  held  by  plaintiff,  it  is  not  error  to  nonsuit. 

Woodward  and  Rich.  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Joseph  Bookman,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  tlie  office 
of  the  clerk  of  the  county  of  Kings  on  tlie  15th  day  of  December, 
1908,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court, 
at  the  close  of  the  plaintiff's  case,  on  a  trial  at  the  Kings  County 
Trial  Term. 
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Bruce  H.  Dtmean,  for  the  appellant. 

James  D,  Bell  [  William  A.  Mathis  and  Francis  K.  Pendleton^ 
Corporation  Counsel^  with  him  on  the  brief],  for  the  respondent. 

Miller,  J. : 

The  plaintiff  was  employed  as  a  clerk  in  the  office  of  the  com- 
missioner of  jurors  at  an  annnal  salary  of  $1,500,  having  general 
daties  to  perform  which  he  thus  described :  "  I  do  the  general  work 
of  the  office,  such  as  picking  out  jurors,  examining  jurors,  see  that 
they  go  to  the  commissioner  and  be  sworn,  and  do  writing,  such  as 
sending  out  notices,  whatever  there  is  to  be  done  in  the  office ; 
open  the  office,  close  it,  or  do  anything  in  there ;  anything  I  am 
asked  to  do  appertaining  to  the  office.  I  have  not  any  specific 
duties."  Once  a  month  he  took  the  affidavit  of  the  commissioner 
of  jurors  to  the  jury  list.  He  also  regularly  took  the  affidavits  of 
those  who  served  the  jury  notices.  He  brings  this  suit  to  recover 
the  statutory  fees  for  administering  the  oaths  and  certifying  thereto, 
amounting  in  all  to  $1,404  for  the  six  years  from  1902  to  1907 
inclusive.  The  only  reason  he  gives  for  delaying  six  years  before 
presenting  a  bill  is  that  he  wanted  to  wait  until  the  bill  was  large 
enough  to  be  worth  while.  He  says  that  some  of  the  affidavits  were 
taken  before  office  hours,  but  it  is  apparent  from  his  evidence  that 
they  were  taken  as  a  part  of  his  routine  work,  and  that,  if  he  occa- 
sionally got  to  the  office  before  nine  o'clock  in  the  morning,  it  was 
not  for  the  purpose  of  taking  affidavits.  There  is  no  evidence  of 
any  agreement  that  lie  was  to  have  extra  pay  for  taking  affidavits. 
He  says  tiiat,  when  the  present  commissioner  took  office,  he  asked 
him  if  he  should  keep  on  taking  affidavits  as  he  had  been  doing  and 
was  told  to  do  so.  He  also  testified  that,  previous  to  the  year  1902, 
he  had  filed  a  claim  with  the  comptroller  for  affidavits  taken  during 
the  years  1896  to  1901  inclusive,  and  that  subsequently  he  brought 
suit  against  the  city  upon  that  claim.  One  of  the  complaints  made 
on  this  appeal  is  that  he  was  not  permitted  to  testify  that  the  city 
paid  him  that  claim ;  but  surely  the  settlement  of  a  suit  by  the  city 
would  not  be  evidence  of  an  agreement  by  the  commissioner  to  pay 
for  his  services,  particularly  in  the  absence  of  any  proof  that  such 
officer  had  knowledge  of  the  settlement. 

To  succeed,  then,  the  plaintiff  must  recover  on  an  implied  con- 
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tract  or  because  he  is  entitled  to  tbe  fees  by  operation  of  law. 
Undoubtedly,  if  the  taking  of  the  affidavits  was  not  incidental  to 
the  duties  of  the  position  held  by  him,  the  burden  would  be  upon 
the  defendant  to  show  that  the  services  were  rendered  by  the  plaintiff 
without  expectation  of  receiving  pay  therefor.  {M€7'zhach  v.  Mayor ^ 
etc,  of  New  York^  163  N.  Y.  16 ;  Morgan  v.  City  of  New  York,  190 
id.  237.)  But  those  cases  are  far  from  holding  that,  where  affidavits 
are  taken  by  a  city  employee-iwan  incident  to  the  general  duties  of  the 
position  held  by  him,  he  may  recover  the  statutory  fees  from  the  city 
without  proving  a  valid  agreement  to  pay  for  such  services.  In 
the  Merzhach  case,  the  plaintiff  was  first  a  messenger  and  later  a 
librarian.  In  the  Morgan  case,  the  plaintiff  was  a  messenger.  In 
neither  case  was  the  administering  of  oaths  incidental  to  the  duties 
of  the  position  held.  This  case  is  more  nearly  like  the  case  of  Ben- 
jamin V.  City  of  Neto  York  (77  App.  Div.  62) ;  McCahe  v.  City 
of  New  Yoj'k  (Id.  637).  In  those  cases  it  appeared  affirmatively 
that  the  services  were  rendered  by  the  plaintiffs  without  expectation 
of  receiving  pay  tlierefor  from  the  city.  In  this  case  it  appeal's  that 
the  services  rendered  were  but  incidental  to  the  general  duties  of 
the  position.  I  think  the  burden  was  upon  the  plaintiff  to  show 
affirmatively  that  tlie  services  were  rendered  with  the  expectation 
on  his  part  and  on  that  of  his  superior  that  he  would  be  paid  thei*e- 
for,  in  addition  to  his  regular  salary,  if  indeed  that  would  entitle 
him  to  recover  for  services  performed  during  regular  hours,  a  point 
which  it  is  unnecessary  now  to  decide.  The  mere  fact  that  he  had 
to  qualify  as  a  commissioner  of  deeds  to  discharge  the  duties  of  his 
position  does  not  entitle  him  to  compensation.  Probably  he  was 
willing  to  do  what  many  others  would  doubtless  have  been  glad  of 
the  chance  to  do. 

The  judgment  should  be  affirmed. 

IIiRscirBEP-G,  P.  J.,  and  Burr,  J.,  concurred;  Woodward,  J., 
read  for  reversal,  with  whom  High,  J.,  concurred. 

Woodward,  J.  (dissenting)  : 

The  plaintiff,  a  commissioner  of  deeds,  was  employed  as  a  clerk 
in  the  office  of  the  commissioner  of  jurors,  and  while  so  employed,  at  a 
salary  of  $1,500  per  year,  he  alleges  that  with  the  consent,  if  not 
at  the  request,  of  the  commissioner  of  jurors,  he  took  the  affidavits 
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necessary  to  the  work  of  the  office,  and  he  claims  in  this  action  the 
right  to  collect  the  statutory  fees  for  this  work.  The  learned  trial 
court  granted  the  defendant's  motion  for  a  nonsuit,  and  the  plaintiff 
appeals  to  this  court. 

I  am  clearly  of  the  opinion  that  the  court  erred  in  refusing  to 
send  this  case  to  the  jury ;  it  cannot,  I  think,  be  distinguislied  in 
principle  from  the  cases  of  Merzhach  v.  Mayor ^  etc,  of  New  York 
(163  K  Y.  16)  and  Morg(m  v.  City  of  New  Torh  (190  id.  237), 
where  the  rule  is  laid  down  that  a  notary  public  or  a  commissioner 
of  deeds  is  entitled  to  his  statutory  fees  for  taking  affidavits,  unless 
it  is  understood  that  such  services  are  to  be  rendered  as  a  part  of 
his  services  as  clerk  or  employee  of  the  department  accepting  such 
services. 

The  judgment  appealed  from  should  be  reversed. 

EiCH,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


United  Realty  and  Mortgage  Company,  Appellant,  v,  John  L. 
Stoothoff,  Respondent. 

Second  Department,  June  4,  1909. 

Iiandlord  and  tenant  —  lease — attornment. 

Where  a  tenant  of  an  apartment  in  an  apartment  hotel  upon  two  successive  sales 
of  the  premises,  delivered  the  lease  to  the  new  owners  and  attorned  to  them  and 
the  attornment  was  accepted,  the  last  grantee  by  such  acceptance  adopted  the 
lease. 

Appeal  by  the  plaintiflE,  the  United  Realty  and  Mortgage  Com- 
pany, from  a  final  order  of  the  Municipal  Court  of  the  city  of  New 
York,  borough  of  Brooklyn,  in  favor  of  tlie  defendant  in  summary 
proceedings  dismissing  the  petition. 

Foley  (&  Martin,  for  the  appellant. 

Henry  S.  Mansfield  and  H.  B.  Davie,  for  the  respondent. 

Miller,  J. : 

On  the  1st  day  of  June,  1907,  one  George  E.  Baldwin  executed 
in  his  own  name  as  landlord  a  lease  under  seal  of  an  apartment  in 
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an  apartment  hotel  to  the  respondent  for  the  term  of  one  year,  with 
the  privilege  of  renewal  for  the  further  term  of  two  years,  and  the 
respondent  either  entered  or  continued  in  possession  under  that 
lease.  Baldwin  did  not  own  the  premises  and,  so  far  as  it  appears, 
liad  no  authority  from  the  owner  to  lease  them.  The  then  owner, 
one  Thorne,  conveyed  the  premises  to  the  Holland  Realty  and 
Mortgage  Company  by  deed,  dated  June  15,  1907,  and  that  grantee 
conveyed  to  the  petitioner  by  deed  dated  August  19,  1907.  On 
September  1,  1907,  the  petitioner  leased  the  entire  premises  to 
Baldwin  for  the  term  of  five  years ;  on  the  17th  of  October,  1907, 
that  lease  was  canceled  and  a  similar  lease  for  a  like  period  was 
made  to  one  Cohen,  and  later  the  petitioner  re-entered  for  a  breach 
of  that  lease.  (See  Cohen  v.  Carpenter,  128  App.  Div.  862.)  There 
is  evidence  to  show  that  the  lease  to  the  respondent  was  delivered 
to  the  petitioner  and  to  its  grantor  when  each  acquired  title ;  that 
each  accepted  the  attornment  of  the  respondent  to  it  as  landlord, 
and  that  the  respondent  again  attorned  to  the  petitioner  npon  its 
re-entry  for  breach  of  the  Cohen  lease.  The  petitioner  did  not 
raise  any  objection  to  the  respondent's  lease  until  January,  1908, 
and  then  continued  to  accept  the  monthly  rental  up  to  and  includ- 
ing September,  1908,  when  this  proceeding  was  instituted,  asserting 
that  the  respondent  was  a  tenant  from  month  to  month. 

We  are  spared  the  necessity  of  an  extended  discussion  of  the 
questions  of  law  involved  in  this  case  by  the  opinion  of  Mr.  Justice 
Scott  in  Anderson  v.  Conner  (43  Misc.  Rep.  384)  which  we  adopt 
as  applicable  to  this  case.  That  case  was  more  favorable  to  the 
landlord  than  this  one  in  that,  in  that  case,  the  landlord  did  not 
have  actual  knowledge  of  the  terms  of  the  lease.  This  decision 
does  not  conflict  with  the  case  of  Stanton  v.  Changer  (125  App. 
Div.  174),  recently  decided  by  us,  as  that  case  did  not  involve  the 
effect  of  an  attornment  to  a  subsequent  purchaser  by  a  tenant  under 
a  lease  not  made  by  the  owner.  By  accepting  the  attornment  the 
landlord  adopted  the  lease. 

The  order  is  affirmed. 

WooDWAJtD,  Jenks,  Gaynor  and  Burr,  JJ.,  concurred. 
Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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Guy  Loomis,  Appellant,   v.    The  Brooklyn  Heiohtb  Railroad 
Company,  Respondent. 

Second  Department,  June  4, 1999. 

Bailroad  ^  negligence  —  colllBion  at  croMing  —  calculation  of  possibilities 
—  dismissal  of  complaint. 

Where  in  an  action  to  recover  for  injuries  received  from  a  collision  at  a  crossing 
between  defendant's  train  and  an  automobile  which  plaintiff  was  driving,  there 
is  evidence  that  the  train  was  running  under  full  headway,  and  that  although 
the  view  of  the  track  was  partly  obstructed  by  a  house  and  a  sign,  plaintiff 
looked  south,  the  direction  from  which  the  train  came,  until  he  passed  the  sign, 
when,  his  view  being  entirely  obstructed  in  that  direction  by  a  hedge,  he  looked 
north,  and  that  he  did  not  see  the  train  until  within  eight  feet  of  the  track,  it 
cannot  be  held  as  matter  of  law  that  plaintiff's  testimony  is  incredible  although 
at  one  point  a  view  between  the  house  and  the  sign  could  be  had  for  450  feet 
down  the  track  and  the  train  would  have  reached  this  point  unless  it  were  going 
sixty  miles  an  hour,  which  was  thought  impossible,  as  it  had  stopped  at  a 
station  1,000  feet  south  of  the  crossing. 

Where,  in  addition,  it  appears  that  the  train  gave  no  signal  of  its  approach  to  the 
crossing;  that  plaintiff  listened  all  the  time  while  nearing  the  track  but  heard 
nothing,  a  judgment  entered  on  the  dismissal  of  the  complaint  will  be  reversed, 
since  the  calculation  on  which  it  was  based  did  not  take  into  account  the  con- 
stantly increasing  speed  of  the  train,  and  there  was  no  evidence  that  it  was 
impossible  for  the  train  to  attain  a  speed  of  sixty  miles  an  hour  within  500  feet. 

Oatnor,  J.,  dissented. 

Appeal  by  the  plaintiff,  Gny  Loomis,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  Ist  day  of  November,  1907, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  the  plaintiff's  evidence  on  a  trial  at  the  Kings  County  Trial 
Term,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
7th  day  of  November,  1907,  denying  the  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes. 

Oeorge  V.  Brower^  for  the  appellant. 

D.  A.  Marsh  [Oeorge  D,  TeoTnans  with  him  on  the  brief],  for 
the  respondent. 
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Miller,  J. : 

Tliis  is  a  negligence  suit,  growing  oat  of  a  collision  between  one  of 
the  defendant's  electric  trains  and  an  automobile  being  driven  bj  the 
plaintiflE  at  a  crossing  at  Avenne  D  in  the  borough  of  Brooklyn, 
between  East  Fifteenth  and  Sixteenth  streets.  The  plaintiff  was 
proceeding  westerly  at  not  more  than  six  miles  an  hour  and  was 
struck  by  a  three-car  electric  train  from  the  south,  running  under 
full  headway  and  without  giving  any  signal  of  its  approach  to  the 
crossing.  The  rear  end  of  the  train  when  it  was  stopped  was  about 
150  feet  from  the  point  of  the  collision.  As  the  plaintiff  approached 
the  crossing  he  had  a  view  toward  the  south  between  a  building  and 
a  sicrn,  varying  with  the  distance  from  the  crossing.  For  instance 
at  76  feet,  on  the  curb  line,  there  was  an  open  space  between  the 
building  and  the  sign,  admitting  of  a  view  over  the  tracks  between 
two  points,  90  and  236  feet  respectively,  soutli  of  the  crossing  ;  at 
OG  feet  from  the  crossing  the  view  over  the  tracks  was  confined 
between  two  points,  130  and  325  feet  respectively  from  the  cross- 
ing; at  56  feet,  the  range  was  between  two  points,  275  and  655  feet 
respectively,  soutli  of  the  crossing.  Parallel  with  the  tracks  and  15 
feet  east  of  the  first  rail  was  a  privet  hedge  about  6  feet  high  and 
a  row  of  trees  and  telegraph  and  trolley  poles  within  a  few  feet  of 
each  other.  The  east  end  of  the  sign  and  the  northwest  comer  of 
the  building  were  each  about  46  feet  from  the  track,  but  a  view  was 
j)erniitted  between  them  at  a  constantly  changing  angle,  for  the 
reason  that  the  building  was  something  over  50  feet  south  of  the 
sign.  The  plaintiff  swears  that  he  looked  constantly  to  the  south 
during  the  entire  distance  where  he  had  a  view  between  the  house 
and  the  sign,  and  saw  no  train.  Over  that  space  the  angle  of  vision 
was  doubtless  such  that  he  could  have  seen  the  top  of  a  train  through 
the  branches  of  the  trees  along  the  track  had  one  been  within  the 
range  of  vision.  The  west  end  of  the  sign  was  about  30  feet, 
from  the  east  rail ;  but,  upon  passing  the  sign,  the  plaintiff  was  in 
a  more  direct  line  with  the  hedge,  the  trees  and  the  poles.  The 
center  of  the  hedge  (its  branches  extended  2  or  3  feet  in  each  direc- 
tion) was  15  feet  from  the  east  rail.  The  front  of  the  automobile 
was  5  feet  ahead  of  the  seat,  and  the  roadway  of  Avenue  D  was 
from  1  to  2  feet  lower  than  the  bottom  of  the  hedge.  The  plain- 
tiff testified  that,  upon  passing  the  space  between  the  building  and 
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the  sign,  be  then  looked  to  the  north  nntil  jast  upon  the  track, 
when  he  again  looked  to  the  south  and  saw  the  train  almost  upon 
him.  He  also  testified  that  he  was  listening  for  a  train  the  entire 
dbtance.  The  roadway  was  rough,  and  on  the  north  side  there 
were  piles  of  stones.  The  learned  trial  justice  calculated  that, 
when  the  plaintiff  was  46  feet  from  the  east  rail  he  could  see  down 
the  track  450  feet,  and  that  the  train  must  have  been  in  sight 
unless  it  was  going  60  miles  an  hour,  which  was  thought  to  be 
impossible  as  the  train  had  stopped  at  a  station  1,000  feet  south  of 
the  crossing.  There  is  nothing  in  the  record  to  show  that  an 
electric  train  cop,ld  not  get  up  a  speed  of  60  miles  an  hour  in  going 
500  or  600  feet ;  and  I  do  not  think  that  could  be  held  to  be  an 
impossibility  as  a  matter  of  law.  Moreover,  the  calculation  entirely 
overlooked  the  possibility  of  constantly  accelerating  speed  until  the 
crossing  was  reached.  Although  the  view  between  the  building 
and  the  sign  was  more  or  less  obstructed,  the  plaintiff  was  probably 
required  to  look  moi-e  intently  for  that  reason ;  and,  if  the  evidence 
established  the  fact  that  the  train  was  then  within  the  range  of  his 
vision,  it  might  be  held  as  a  matter  of  law  that  he  was  guilty  of 
contributory  negligence  though  he  testified  that  he  looked  constantly 
while  passing  the  open  space  and  did  not  see  the  train. 

The  train  threw  the  automobile  about  forty  feet  and  its  occu- 
pants a  much  greater  distance.  The  witnesses  all  say  that  it  was 
going  at  a  high  rate  of  speed.  I  do  not  think  that  it  is  at  all 
improbable  that  it  was  running  at  the  rate  of  sixty  miles  an  hour. 
At  any  rate,  upon  this  record  it  could  not  be  held  as  a  matter  of 
law  that  the  train  was  within  sight  when  the  plaintiff  says  he 
looked  but  did  not  see  it.  In  order  to  hold  that  statement  to  be 
incredible  as  a  matter  of  law  the  fact  must  be  established  that  the 
plaintiff  must  have  seen  it  had  he  looked.  The  learned  trial 
justice  was  also  of  the  opinion  that  the  plaintiff  might  have  seen 
the  train  after  passing  the  sign.  It  appears  from  the  record  that 
the  plaintiff's  eyes  must  have  been  about  two  feet  lower  than  the 
top  of  the  privet  hedge.  After  passing  the  sign  he  was  close  to 
the  hedge,  and  no  calculation  has  been  made  to  show  how  high  the 
line  of  vision  was  above  the  tracks;  but  a  photograph  is  in  the 
record  and  shows  that  the  view  was  practically,  if  not  completely, 
obscured  until  the  plaintiff  had  passed  beyond  the  hedge,  when  the 
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front  of  his  automobile  must  have  been  within  eight  feet  of  the 
nearest  rail.  I  tliink  it  could  not  be  held  as  matter  of  law  that  the 
train  was  in  sight  when  he  sajs  he  looked,  or  that  he  could  have 
seen  the  ti*ain  had  he  looked  between  the  sign  and  the  hedge.  The 
plaintiff  looked  constantly  to  the  south  where  he  had  an  unobscured 
view.  When  his  view  to  the  south  was  obstructed  he  looked  to 
the  north,  and  he  says  that  he  listened  constantly.  When  he  had 
passed  beyond  the  hedge  he  was  practically  upon  the  track,  and 
was  not  chargeable  with  negligence  for  anything  he  did  in  an 
emergency.  He  had  to  attend  to  the  running  of  the  machine  over 
a  rough  roadway.  In  view  of  the  proof  of  obstructions  the  plain- 
tiff's testimony  was  not  incredible  as  matter  of  law,  and  if  believed 
by  the  jury,  presented  a  question  of  fact,  whether  he  exercised 
reasonable  care. 

The  plaintiff's  companion  was  killed.  A  judgment  in  favor  of 
his  estate  was  affirmed.  (  Ward  v.  Brooklyn  Heights  R,  R.  Co.^ 
119  App.  Div.  487;  affd.,  190  N.  Y.  559.) 

The  judgment  is  reversed. 

HiRscHBERG,  P.  J.,  Jenks  and  BioH,  J  J.,  concurred ;  Gaynob,  J., 
dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
tlie  event. 


The  Cnr  of  New  York,  Bespondent,  v.  Realty  Asbooiates, 

Appellant. 

Second  Department,  June  4,  1909. 

Municipal  corporation  ~  New  York  city  —  building  code  —  use  of  build- 
ing as  school  —  alterations. 

Where  the  owner  filed  an  application  and  plans  for  the  alteration  of  a  building 
In  the  city  of  New  York  for  an  office  building  and  stores,  and  the  plans  having 
been  approved  and  the  alterations  made,  leased  two  floors  therein  as  a  school, 
but  it  is  undisputed  that  at  the  time  of  filing  the  plans  the  owner  had  no 
intention  to  sublet  any  part  of  the  building  for  such  use,  and  no  alterations 
except  the  instAllation  of  desks,  blackboards,  etc.,  were  made  other  than  those 
called  for  by  the  plans  already  filed,  section  106  of  the  building  code  of  the  ci^ 
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of  New  York,  providing  that  "  Every  building  hereafter  erected  or  altered  to 
be  used  as  a  ♦  ♦  *  school  ♦  ♦  ♦  shall  be  built  fireproof,"  has  no  appli- 
cation to  the  case  and  an  injunction  restraining  the  maintenance  of  the  school 
pendente  lite  should  not  be  granted. 

Appeal  by  tlie  defendant,  the  EeaJty  Associates,  from  an  order 
of  the  Supreme  Court,  made  at  the  Kings  County  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
22d  day  of  December,  1908. 

T.  EUett  Hodgskin  {Oeorge  W.  Wingate  and  Edward  M. 
Perry  with  him  on  the  brief],  for  the  appellant.    • 

John  P,  G*Brien  \Theod(yre  Connoly^  Samuel  J.  Parmenter 
and  Francis  K.  Pendleton^  Corporation  Counsel^  with  him  on  the 
brief],  for  the  respondent. 

MiLLEB,  J. : 

This  is  an  appeal  from  an  order  granting  an  injunction  pendente 
lite,  restraining  the  defendant  from  maintaining  or  allowing  to  exist 
a  school  on  its  premises  at  24-36  Flatbush  avenue,  in  the  borough 
of  Brooklyn.  The  action  is  brought  pursuant  to  section  42  of  chap- 
ter 275  of  tlie  Laws  of  1892  (Amdg.  Consol.  Act  [Laws  of  1882, 
chap.  410],  §  50C),  and  section  151  of  the  Building  Code  of  the 
city  of  New  York,  to  restrain  the  maintainance  of  a  school  in 
the  building  in  question  on  the  ground  that  it  was  altered  in 
riolation  of  section  105  of  the  Building  Code,  which  provides: 
"  Fu^proof  Buildings. —  Every  building  hereafter  erected  or  altered, 
to  be  used  as  a  hotel,  lodging  house,  school,  theatre,  jail,  police 
station,  hospital,  asylum,  institution  for  the  care  or  treatment  of 
persons,  the  height  of  which  exceeds  thirty-six  feet,  six  inches, 
excepting  all  buildings  for  which  specifications  and  plans  have  been 
heretofore  submitted  to  and  approved  by  the  Department  of  Build- 
ings, and  every  other  building  the  height  of  which  exceeds  seventy- 
five  feet,  except  as  herein  otherwise  provided,  shall  be  built  fire- 
proof." The  proof  is  that  the  defendant,  the  owner,  filed  with  the 
superintendent  of  buildings  on  March  13,  1908,  an  application  and 
plans  for  the  alteration  of  the  building  for  an  oflice  building  and 
stores.  The  plans  were  approved  and  the  alterations  were  made. 
It  was  undisputed  tliat,  at  the  time  of  the  filing  of  the  plans,  there 
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was  no  intentioii  on  the  part  of  the  owner  or  the  lessee  to  sablet 
any  part  of  the  building  for  use  as  a  school.  Some  time  in  May, 
1908,  a  lease  of  the  third  and  f  oarth  floors  of  the  building  was  made 
to  Mr.  Browne  for  the  use  of  a  school,  known  as  Browne's  Business 
College.  Of  course,  desks,  blackboards  and  the  like  school  fixtures 
were  installed,  but  it  does  not  appear  that  any  substantial  changes 
were  made  in  the  building  itself  other  than  as  called  for  by  the 
plans  and  specifications. 

It  will  be  noticed  that  the  statuta  is  "  Every  building  hereafter 
erected  or  altered,  to  be  used  aw  a  *  *  *  school  *  *  *  shall 
be  built  fireproof."  The  statute  does  not  forbid  the  use  of  a  build- 
ing, not  fireproof,  for  a  school.  Having  in  good  faith  made  the 
alterations  for  the  purposes  stated  in  the  application  (the  defendant's 
good  faith  is  not  questioned),  the  statute  can  have  no  application  to 
the  case.  Of  course,  the  defendant  could  not  evade  the  statute  by 
resort  to  subterfuge ;  but,  as  there  was  no  such  claim  made,  it  was 
error  to  grant  the  order.  The  statute  is  not  to  be  extended  to  a 
case  not  fairly  within  its  terms. 

The  order  should  be  reversed  and  the  motion  to  confirm  referee's 
report  granted,  with  costs. 

"Woodward,  Jenks,  Gaynob  and  Bitrb,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs. 


William  M.   Johnson,   Appellant,  v.   The   Brooklyn    Heights 
Railroad  Company,  Respondent. 

Second  Department,  June  4,  1909. 

Bailroad  —  negligence  —  improbable  testimony  —  nonauit. 

Where  in  an  action  by  a  passenger  for  injuries  caused  by  the  negligence  of  the 
railroad  company,  on  whose  car  he  was,  the  plaintiff's  story,  although  improb- 
able, is  not  incredible  as  a  matter  of  law,  it  is  error  to  grant  a  nonsuit  at  the 
close  of  his  case. 

Appeal  by  the  plaintiff,  William  M.  Johnson,  from  a  judgment 
of  the  Supreme  Court  in  favor  ot  the  defendant,  entered  in  the 
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office  of  the  clerk  of  the  county  of  Kings  on  the  9th  day  of  Decem- 
ber, 1908,  npon  the  dismissal  of  the  complaint  by  direction  of  the 
conrt  at  the  close  of  the  plaintiff's  evidence  on  a  trial  at  the  Kings 
County  Trial  Term. 

Edwwrd  J.  Byrne  [Stephen  O.  Baldwin  witli  him  on  the  brief], 
for  the  appellant. 

D.  A.  Marsh  ^George  D.  Yeomana  with  him  on  the  brief],  for 
the  respondent. 

MiLLBB,  J. : 

This  is  an  appeal  from  a  judgment  entered  on  a  nonsuit  granted 
at  the  close  of  the  plaintiflPs  case.  The  action  is  for  negligence. 
The  plaintiff's  story  is  that  he  was  a  passenger  on  the  rear  platform 
of  one  of  the  bridge  cars  and  that,  at  the  place  where  the  cars  let 
go  of  the  cable,  the  bumper  or  platform  of  the  car  behind  the  one 
he  was  on  over-rode  the  platform  npon  which  he  was  standing, 
catching  and  crushing  his  foot.  The  plaintiff  testified :  "  We  came 
across  the  bridge  until  they  let  go  of  the  cable  on  this  side.  The 
forward  cars  let  go  iirst.  The  last  car  hung  to  it  until  it  gave  two 
or  three  very  hard,  violent  jerks.  The  last  platform  crowded  over 
the  top  of  the  one  that  I  was  on,  catching  my  foot  and  jamming  it, 
striking  it  twice  real  hard."  The  plaintiff's  story  seems  improba- 
ble, but  it  cannot  be  said  that  it  was  incredible  as  a  matter  of  law. 
If  the  accident  happened  as  claimed  by  the  plaintiff,  the  defendant 
was  called  upon  to  explain  it.  If  it  was  impossible,  as  the  defend- 
ant now  contends,  evidence  should  have  been  presented  to  show  that. 
From  our  knowledge  of  the  operation  of  these  trains,  we  cannot  say 
that  the  accident  could  not  have  happened.  The  truth  of  the 
plaintiff's  story  was  for  the  jury. 

The  judgment  is  reversed. 

HiRSOHBERG,  P.  J.,  WooDWARD,  BxTRR  and  EioH,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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Fkanois  Manion,  Jr.,  an  Infant,  by  Francis  Manion,  Sr.,  His 

Guardian  ad  Litem,  Respondent,   v,   Richmond  Ice  Compakt, 

Appellant. 

Second  Department,  June  4,  1909. 

Negligence  —  ixifant  —  contributory  negligence  —  imputed  negligence  — 

trial  —  charge. 

Where,  in  an  action  for  personal  injuries  brought  by  an  infant  who  was  run  over 
by  a  wagon  while  playing  in  the  street,  it  appears  that  the  child  was  crossing 
the  street  heedless  of  his  surroundings,  his  conduct  was  such  as,  had  he  been 
an  adult,  to  have  required  a  dismissal  of  the  complaint  for  contributory 
negligence. 

If  the  plaintiff's  mother  was  negligent  in  aUowing  the  child  to  play  in  the  street, 
and  such  negligence  contributed  to  the  accident,  there  can  be  no  recovery. 

A  refusal  to  charge  that,  if  there  was  negligence  imputable  to  the  child  and 
negligence  on  the  part  of  the  defendant,  there  could  be  no  recovery  is 
erroneous. 

Such  error  was  not  cured  by  a  charge  that,  if  plaintiff  was  guilty  of  negligence 
which  contributed  to  the  accident  and  the  driver  was  also  guilty  of  negligence, 
then  the  jury  cannot  find  a  verdict  for  the  plaintiff  where  it  is  doubtful,  in 
view  of  other  portions  of  the  charge,  whether  the  jury  understood  the  negli- 
gence  of  the  plaintiff  himself  to  be  referred  to,  or  that  of  his  mother,  and 
where  the  court's  previous  explanation  of  contributory  negligence  included 
the  doing  of  some  act  by  the  child  which  would  have  been  negligence  in  an 
adult,  for,  under  the  facts,  that  should  not  have  been  submitted  to  the  jury, 
but  the  court  should  have  ruled  as  a  matter  of  law  that  the  negligence  of  the 
parent,  if  found,  would  defeat  a  recovery. 

Appeal  by  tlie  defendant,  tlie  Ricliinond  Ice  Company,  from  a 
judgment  of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered 
in  tlie  office  of  the  clerk  of  the  county  of  Richmond  on  the  15th 
day  of  January,  1909,  upon  the  verdict  of  a  jury  for  $1,250,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  same  day,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minntes. 

John  J,  Kenneyj  for  the  appellant. 

Stephen  Callaghan^  for  the  respondent. 

Miller,  J. : 

This  is  a  negligence  suit.  The  p/aintiff,  a  chfld  two  years  of 
age,  while  attempting  to  cross  a  street  near  his  house,  was  struck 
and  knocked  down  by  a  team  drawing  a  loaded  opal  truck,  and. 
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according  to  the  plaintifPs  evidence,  the  forward  wheel  ran  over 
his  leg.  The  plaintiif  was  picked  up  and  upon  examination  no 
injuries  were  found  other  than  severe  bruises  and  contusions  on  liis 
leg  and  body.  It  is  claimed  by  the  plaintiff  that  there  has  been  a 
thickening  of  the  periosteum  where  the  leg  was  bruised,  and  that 
the  plaintiff  has  periostitis,  which  will  require  the  removal  of  part 
of  the  bone.^  The  defendant's  evidence  is  that  the  leg  is  in  a 
normal  condition.  The  jury  awarded  a  verdict  of  $1,250.  The 
plaintiff's  mother  had  aUowed  him  to  go  upon  the  street  to  play  in 
cliarge  of  a  girl  eight  years  of  age.  She  herself  was  upon  a  porch 
in  front  of  the  house  where  she  could  see  the  plaintiff,  and  she  tes- 
tified that  she  saw  him  crossing  the  street  in  front  of  the  coal  wagon 
and  that  she  called  to  him  and  to  the  driver  without  being  able  to 
attract  their  attention. 

In  the  main  charge  the  court  instructed  the  jury  that  the  parent's 
negligence  was  to  be  imputed  to  the  child,  provided  it  was  guilty 
of  any  act  or  omission  which  would  have  been  contributory  negli- 
gence in  an  adult.  At  the  close  of  the  charge  the  following 
requests  and  exceptions  were  made:  "[Defendant's  counsel]:  I 
request  the  Court  to  charge  that  if  the  jury  find  that  the  plaintiff 
is  chargeable  with  contributory  negligence,  as  defined  by  the  Court, 
then  the  plaintiff  cannot  recover.  The  Court :  Refused.  I  have 
not  charged  on  the  doctrine  of  contributory  negligence  at  all.  I 
have  charged  in  the  case  of  a  child  of  tender  years  and  imputed 
negligence  must  involve  the  consideration  of  two  elements.  Firat^ 
the  failure  of  a  parent  to  do  its  duty  and  then,  seoondtj/y  some 
act  or  omission  on  the  part  of  the  child  which  would  be  negli- 
gence in  an  adult.  [Defendant's  counsel]  :  I  ask  the  Court  to  charge 
if  there  is  negligence  imputable  to  the  child  and  negligence  on  the 
part  of  the  defendant,  there  can  be  no  recovery.  The  Court: 
Refused.  [Exception  to  defendant's  counsel.]  [Plaintiff's  counsel]  : 
I  request,  on  behalf  of  the  plaintiff,  tliat  the  Court  instruct  the 
jury  that  if  the  plaintiff  is  guilty  of  negligence,  if  they  find  the  plain- 
tiff to  have  been  guilty  of  negligence  as  charged  by  your  Honor — 
as  explained  and  laid  down  to  them  under  the  law  by  your  Honor — 
that  contributed  to  the  accident,  and  that  the  driver  was  also  guilty 
of  negligence,  that  then  they  cannot  find  a  verdict  for  the  plaintiff. 
The  Court :  Lcharge  that.     [Exception  to  defendant's  counsel.]  '* 
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The  evideuce  of  tiie  plaintiff  is  that  he  was  crossing  the  street, 
heedless  of  his  surroundings.  There  can  be  no  doubt  that,  had  he 
been  an  adult,  a  dismissal  of  the  complaint  would  have  been 
required  for  his  contributory  negligence.  The  court  first  refused  to 
charge  that  the  plaintiff  could  not  recover  if  chargeable  with  con- 
tributory negligence,  upon  the  ground  that  it  had  only  charged  on 
the  subject  of  imputed  negligence.  Accepting  that  suggestion,  tlie 
request  to  charge  was  made  that,  if  there  was  negligence  imputable 
to  the  child,  he  could  not  recover,  and  the  exception  to  that  refusal 
requires  a  reversal.  The  court  had  previously  refused  to  charge 
that  if  the  parents  were  guilty  of  negligence  contributing  to  the 
injury  or  to  the  accident  the  plaintiff  could  not  recover,  qualifying 
the  refusal  by  the  condition,  unless  the  jury  should  also  find  that  the 
child  was  guilty  of  some  act  which  would  have  been  negligence  in 
an  adult.  We  think  the  charge  may  have  confused  and  mis- 
led the  jury.  If  the  mother  was  negligent  in  allowing  the  child  to 
play  in  the  street,  there  can  be  no  doubt  that  such  negligence  con- 
tributed to  the  accident,  and,  therefore,  would  defeat  a  recovery.  In 
the  abstract  the  learned  court's  proposition  of  law  may  have  been 
correct,  but  it  had  no  application  to  the  facts  which  the  plaintiff's 
evidence  tended  to  establish.  The  error  was  not  cured  by  the 
charge  requested  by  the  plaintiff's  counsel  for  two  reasons :  I^irstj 
in  view  of  the  distinction  which  the  court  had  previously  made 
between  imputed  negligence  and  contributory  negligence,  it  is 
doubtful  whether  the  jury  understood  from  the  charge  made 
whether  it  referred  to  the  negligence  of  the  parent  or  to  the  negli- 
gence of  the  plaintiff  himself  ;  and,  second,  the  contributory  negli- 
gence as  explained  by  the  court  involved  the  two  elements  of  the 
imputed  negligence  of  the  parent  and  some  act  of  the  child  which 
would  have  been  negligence  in  an  adult,  whereas  the  second  ele- 
ment should  not  have  been  submitted  to  the  jury  as  a  question  of 
fact,  but  it  should  have  been  niled  as  matter  of  law  that  the 
negligence  of  the  parent,  if  found,  would  defeat  a  recovery. 

The  judgment  is  reversed. 

HiRscHBERG,  P.  J.,  WooDWARD,  BuRE  and  RioH,  JJ.,  coucurrcd. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 
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James  Powebs,  Respondent,  v.  First  National  Bank  of  Ahenia, 

Appellant. 

Second  Department,  June  4, 1909. 

Master  and  servant  —  negligence  —  safe  place  to  work. 

Where  a  workman  engaged  in  blasting  rock  to  construct  an  incline  for  a  mine, 
in  attempting  to  repair  a  covering  of  slabs  and  timbers  used  to  prevent  earth 
from  falling  into  a  tunnel,  slipped  on  a  slab  and  was  injured,  the  doctrine  of  a 
safe  place  to  work  has  no  application,  for  the  covering  was  a  detail  of  the 
work  itself  and  not  a  place  to  work. 

Appeal  by  the  defendant,  the  First  National  Bank  of  Amenia, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Dutchess  on  the 
23d  day  of  June,  1908,  upon  the  verdict  of  a  jury  for  $512,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  9th  day  of 
June,  1908,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

William  Z.  G*Brion  [Frank  F.  Johnson  with  him  on  the  brief], 
for  the  appellant. 

William  Dovming^  for  the  respondent 

Miller,  J. : 

This  is  a  negligence  action  by  a  servant  against  the  master.  The 
plaintiff  was  employed  in  the  construction  of  a  tunnel  or  shaft  and 
an  incline  for  the  running  of  ore  cars  from  a  mine.  The  tunnel  or 
shaft  had  been  opened,  and  rock,  a  few  feet  above  the  opening,  was 
being  blasted  away  for  the  incline.  For  the  purpose  of  preventing 
the  rock  and  earth  falling  into  the  tunnel,  a  covering  was  made, 
consisting  of  slabs  six  or  seven  feet  long,  nailed  at  either  end  to  the 
timbers  at  the  opening  of  the  tunnel.  After  a  blast  it  was  observed 
that  one  of  the  slabs  had  been  struck  and  carried  away,  and  the 
plaintiff's  superintendent  directed  him  to  put  another  slab  in  its 
place.  While  undertaking  to  do  that,  he  stepped  upon  one  of  the 
remaining  slabs,  and  it  either  turned  or  his  foot  slipped  and  he  fell 
through  the  hole  into  the  tunnel,  sustaining  injuries  for  which  this 
suit  is  brought. 

App.  Drv.— Vol.  CXXXIIL        17 
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The  learned  trial  jostice  submitted  to  the  jnry  the  question 
whetlier  the  defendant  furnished  the  plaintiff  a  safe  place  in  which 
to  work ;  but  the  slab  covering  of  the  tunnel  opening  was  in  no 
sense  a  place  to  work  furnished  by  the  master.  It  was  a  mere  detail 
of  the  work  itself.  Indeed,  the  plaintiff  was  injured  while  repairing 
the  so-called  place  to  work,  and  the  evidence  does  not  disclose  but 
what  the  condition  which  caused  the  plaintiff  to  fall  was  the  very 
thing  which  he  was  sent  to  repair.  The  slabs  were  set  at  an  angle. 
It  appears  that  there  was  snow  on  the  ground,  and  it  is  quite  prob- 
able that  the  plaintiff  merely  slipped  on  one  of  the  slabs  and  fell 
through  the  hole.  At  any  rate,  the  doctrine  of  safe  place  had  no 
application.  {Citrone  v.  O^RourTce  Engineering  Const.  Co.^  188 
K  Y.  339.) 

The  judgment  is  reversed. 

HiEsoHBEEo,  P.  J.,  WooDWABD,  BuRR  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Catherine  Mulugan,  Respondent,  v,  Adel  Mulugak,  Appellant. 

Second  Department,  June  4, 1909. 

Evidence  —  witness  —  denial  of  signature. 

Evidence  in  a  suit  by  a  woman  seventy-three  years  old  and  unable  to  read 
or  wi*!te  to  have  a  deed,  purporting  to  have  been  signed  by  making  a 
cross,  declared  a  forger}',  examined,  and  Tidd,  to  show  that  her  denial  of  her 
sijnr-ture  was  due  to  failing  memory  and  to  require  a  reversal  of  a  judgment 
in  hrr  favor. 

Appeal  by  the  defendant,  Adel  Mulligan,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  oflSce 
of  the  clerk  of  the  county  of  Queens  on  the  5th  day  of  October, 
1908,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Queens  County  Special  Term. 

William  F,  Ilendrichson  {Louis  Ilesa  with  him  on  the  brief], 
for  the  appellant. 

T^ander  B.  Faber  [Charles  E.  Street  with  him  on  the  brief],  for 
the  respondent. 
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Miller,  J. : 

This  is  an  appeal  from  a  judgment  adjudging  that  a  deed,  pur- 
porting to  have  been  made  by  the  plaintiff  and  Michael  Mulligan, 
her  husband,  on  the  10th  day  of  December,  1902,  to  the  defendant, 
their  daughter,  was  a  forgery  in  that  the  plaintiff  never  executed  it. 
The  plaintiff  and  her  husband  were  the  owners  as  tenants  by  the 
entirety  of  the  property  purporting  to  have  been  conveyed  by  said 
instrument.  The  plaintiff  is  unable  to  read  or  write,  and  the  deed 
purports  to  have  been  signed  by  her  making  a  cross.  The  evidence 
to  show  that  the  deed  is  a  forgery  consists  solely  of  her  own  testi- 
mony to  the  effect  that  she  never  signed  it.  The  plaintiff  is  seventy- 
three  years  of  age.  It  appears  that  about  the  time  of  the  alleged 
execution  of  the  deed  the  defendant  went  to  reside  with  lier  parents, 
and  the  defendant's  evidence  tends  to  show  that  her  doing  so  was 
the  consideration  for  the  making  of  the  deed.  The  plaintiff,  how- 
ever, denied  that  the  defendant  had  been  with  her  for  more  than  a 
year  prior  to  the  trial  of  this  action.  On  cross-examination  the 
plaintiff  was  shown  her  signature  to  tlie  verification  of  the  complaint 
which  she  denied  making.  The  defendant  testified  to  the  circum- 
stances under  which  the  deed  was  executed,  and  she  was  corroborated 
by  the  notary  who  took  the  acknowledgments.  The  father,  Michael 
Mulligan,  now  deceased,  was  able  to  write,  and  no  question  was 
raised  but  tliat  tlie  signature  to  the  deed  was  his.  Other  circum- 
stances in  the  case,  which  it  is  not  necessary  to  detail,  show  plainly 
that  the  plaintiff's  denial  of  her  signature  was  due  to  her  failing 
memory.  Evidently  the  learned  trial  justice  found  for  the  plaintiff 
on  the  theory  that  she  ought  to  have  the  property,  overlooking  the 
fact  that  the  judgment  brands  the  defendant  as  a  forger,  without 
any  credible  evidence  in  the  record  to  sustain  such  a  charge. 

The  judgment  is  reversed. 

Woodward,  Jenks,  Gaynor  and  Burr,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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The  People  of  the  State  of  New  York,  Bespoudent,  v.  Frank 
Camoroto  and  Others,  Appellants. 

Second  Department,  June  11,  1909. 

Evidence  —  crime  — witness  — contradictory  testimony  on  preliminary 

examination. 

Where  on  the  trial  of  an  indictment  for  assault,  a  witness  who  was  200  feet 
away  from  the  defendants  claims  to  have  identified  them  by  their  profiles 
while  running  away,  it  is  error  to  refuse  to  allow  defendants*  counsel  on  cross- 
examination  to  ask  if,  on  the  preliminary  examination,  the  witness  did  not 
testify  that  it  was  foggy,  that  he  had  no  clear  view  of  the  men  and  saw  nothing 
but  their  backs. 

Appeal  by  the  defendants,  Frank  Camoroto  and  others,  from  a 
judgment  of  the  County  Court  of  Kings  county,  rendered  on  the 
4th  day  of  June,  1908,  convicting  the  defendants  of  the  crime  of 
assault  in  the  second  degree,  and  also  from  an  order  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  5th  day  of  June, 
190S,  denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

Thomas  C,  Whitlock^  for  the  appellants. 

Peter  P.  Smithy  Assistant  District  Attorney  [John  F,  ClarhSy 
District  Attorney^  with  him  on  the  brief],  for  the  respondent. 

HiRSCHBERG,  P.  J.  : 

The  judgment  must  be  reversed  for  an  error  in  ruling  upon  the 
evidence.  It  is  true,  as  claimed  by  the  respondent,  that  mere  tech- 
nical errors,  not  necessarily  aflEecting  the  substantial  rights  of  the 
appellants,  should  be  disregarded,  as  provided  by  section  542  of 
the  Code  of  Criminal  Procedure,  but  the  error  presented  herein 
does  not  seem  to  be  one  of  that  character.' 

A  witness  was  called  on  tlie  trial,  on  behalf  of  the  People,  by 
whose  testimony  it  was  sought  to  identify  the  defendants.  They 
were  200  feet  away  from  the  witness  at  the  time.  The  day  was 
rainy,  and  he  claimed  to  have  identified  them  by  their  profiles  while 
they  were  in  the  act  of  running  away.  On  cross-examination  he 
was  asked  if  he  had  not  testified  on  the  preliminary  examination  in 
the  Magistrate's  Court  that  it  was  a  foggy  day,  that  he  had  no  clear 


Digitized  by 


Google 


DlLDINB  V.  BOABD  OF  EDUCATION.  261 

App.  Div.]  Second  Department,  June,  1909. 

view  of  the  men,  and  that  they  were  so  far  away  that  he  saw  nothing 
but  their  backs.  The  defendants'  counsel  stated  that  the  object  of 
the  evidence  was  to  prove  tliat  the  witness  had  testiiied  on  the  occa- 
sion referred  to  that  for  the  reasons  stated  he  could  not  identify  the 
defendants.  The  court  ruled  that  such  evidence  would  not  be 
allowed,  and  that  the  minutes  of  the  lower  court  must  be  produced 
for  the  purpose  of  showing  any  diflference  in  the  testimony.  The 
proposed  evidence  was  vital  to  the  defense  and  its  exclusion  was  clearly 
erroneous.  {People  v.  Thornton^  46  Hun,  643,  644 ;  OderkirJc  v. 
Fargo,  61  id.  418,  422  ;  Wiherg  v.  Nassau  EUctrio  R.  R.  Co.,  54 
App.  Div.  541,  543.) 
The  judgment  and  order  should  be  reversed. 

Woodward,  Burr,  Eich  and  Miller,  JJ.,  concurred. 

Judgment  of  the  County  Court  of  Kings  county,  convicting  the 
appellants  of  the  crime  of  assault  in  tlie  second  degree,  and  order 
denying  motion  for  now  trial  reversed  and  new  trial  ordered. 


Geobob  H.  Dildine,  Appellant,  v.  The  Board  of  Education  of 
THE  City  of  New  York,  Eespondent. 

Second  Department,  June  11,  1909. 

STew  York  city  —  schools  —  senior  teacher  in  charge  of  a  school — 
appointment  —  salary. 

The  position  of  "  senior  teacher  in  charge  of  a  school "  in  New  York  city  is  that 
of  a  regular  teacher  who  is  performing  special  duties  by  direction  of  the  prin- 
cipal of  the  schooL 

Under  the  by-laws  of  the  board  of  education  of  the  city  of  New  York  providing 
that  in  schools  of  less  than  five  classes  extra  compensation  shall  be  paid  to  the 
teacher  of  the  highest  grade  for  acting  as  senior  teacher  in  charge  of  his  school, 
a  teacher  holding  a  certificate  of  the  highest  grade  who  was  appointed  by  the 
principal  of  his  school  to  the  knowledge  of  the  district  superintendent  to  act 
in  such  capacity  can  recover  the  additional  compensation,  although  he  was  not 
appointed  to  the  position  either  by  the  school  board  or  later  by  the  board  of 
education. 

Whether  or  not  the  acceptance  of  his  regular  salary  by  one  who  acted  as  senior 
teacher  in  charge  of  the  school  estops  him  from  claiming  the  extra  compensa- 
tion is  a  question  for  the  jury,  and  a  dismissal  of  the  complaint  at  the  close  of 
the  plaintilTs  case  is  reversible  error. 
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Appeal  by  the  plaintiflf,  George  H.  Dildine,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  ofl5ce 
of  the  clerk  of  the  county  of  Kings  on  the  26th  day  of  March, 
1907,  upon  tlie  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  the  plaintiffs  case  on  a  trial  at  the  Kings  County 
Trial  Term,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  let  day  of  March,  1907,  denying  the  plaintiffs  motion  to  set  aside 
the  court's  direction  dismissing  the  complaint  and  for  a  new  trial 
made  upon  the  minutes. 

Ira  Leo  Baviberger  {Sidney  Lowenihal  with  him  on  the  brief], 
for  the  appellant. 

Theodore  Connoly  {Stephen  O^Brien^  Charles  Mclntyre  and 
Francis  K.  Pendleton^  Corporation  Counsel,  with  him  on  the 
brief],  for  the  respondent. 

Burr,  J. : 

The  complaint  sets  forth  three  causes  of  action.  Under  the  first, 
plaintiflf  seeks  to  recover  $556.16,  which  he  claims  that  he  is  entitled 
to  receive  in  addition  to  the  regular  salary  previously  paid  to  him 
as  a  teacher  in  the  public  schools.  The  basis  of  this  claim  for  addi- 
tional compensation  is  that  he  acted  as  senior  teacher  in  charge  of 
a  school  between  July  16,  1900,  and  June  28,  1906.  Under  the 
second  and  third  causes  of  action  he  seeks  to  recover  the  sums  of 
$443.59  and  $543.61,  respectively,  as  assignee  of  Etta  J.  Kussell 
and  Gertrude  M.  Traphagen,  whose  claims  are  similar  in  character. 
It  is  not  disputed  that  the  plaintiff  did  act  as  senior  teacher  in 
charge  of  Public  School  No.  38  in  Rosedale  in  the  borough  of 
Queens  for  a  portion  of  the  time  for  which  the  claim  is  made,  and 
as  such  teacher  in  Public  School  No.  48  for  the  balance  thereof, 
or  that  Etta  J.  Russell  and  Gertrude  M.  Traphagen  so  acted,  the 
former  at  Public  School  No.  63  at  Woodliaven,  and  the  latter  suc- 
ceeding the  plaintiff  at  Public  School  No.  38  at  Rosedale.  The 
plaintiff  and  each  of  his  assignors  held  certificates  or  licenses 
permitting  them  to  act  as  teachers  of  the  highest  grade  in  the 
schools  where  they  were  employed,  and  it  was  admitted  that  their 
work  had  been  satisfactorily  performed.  The  word  "senior"  as 
applied  to  a  teacher  does  not  relate  to  age  or  period  of  service,  but 
to  certain  particular  duties  which  such  teacher  was  called  upon  to 
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perform.  There  was  proof  that  these  additional  services  were 
important  in  character  and  I'equired  the  expenditure  of  a  consider- 
able time  outside  of  school  hours.  On  July  16, 1900,  the  defendant 
passed  a  by-law,  which  read  as  follows :  "  In  schools  of  less  than  five 
classes  the  teacher  of  the  highest  grade  shall  receive  in  addition  to  the 
regular  salary  of  a  teacher  one  hundred  dollars  per  annum  as  com- 
pensation for  acting  as  senior  teacher  in  charge  of  the  school." 
A  similar  by-law  was  passed  in  1902.  In  1903  a  by-law  was 
passed  which  read  as  f olows  :  "  In  a  school  of  the  fifth  order  the 
teacher  acting  as  senior  teacher  in  charge  of  the  school  shall 
receive  in  addition  to  the  regular  salary  one  hundred  dollars 
per  annum."  Under  a  by-law  adopted  in  1902,  classifying  the 
schools,  schools  of  the  fifth  order  were  declared  to  be  those  hav- 
ing less  than  six  classes.  Each  of  the  schools  above  named  had 
less  than  five  classes.  Neither  the  plaintiff  nor  either  of  his 
assignors  was  formally  designated  either  by  the  school  board  of 
the  borough  of  Queens  or  by  the  board  of  education  to  act  as  such 
senior  teacher.  Tlie  plaintiff  was  so  designated  by  the  principal 
of  the  school  where  he  was  engaged  on  June  20,  1899,  and  there 
was  evidence  from  which  the  jury  might  have  found  that  tliis  was 
at  the  request  and  witli  the  knowledge  of  the  district  superintendent. 
Both  Miss  Eussell  and  Miss  Traphagen  were  also  designated  by  the 
principals  of  their  respective  schools.  Miss  Russell  in  September, 
1901,  and  Miss  Traphagen  in  September,  1900.  There  was  evidence 
from  which  the  jury  might  have  found  that  the  district  superin- 
tendent, if  he  did  not  request,  at  least  acquiesced  in  such  designa- 
tion. The  defendant  contends  that  in  default  of  an  appointment 
to  the  position  of  senior  teacher  in  charge  of  a  school  either  by  the 
school  board,  in  the  first  instance,  or  later  by  the  board  of  education, 
neither  .the  plaintiff  nor  his  assignors  were  legally  acting,  and  that 
consequently  they  cannot  maintain  a  claim  for  additional  compensa- 
tion. Under  tlie  original  charter  of  the  city  of  New  York  it  was 
provided  that  appointments  to  positions  on  the  teaching  staff  of  the 
defendant  should  be  made  by  the  school  boards  of  the  various 
boroughs,  and  the  same  was  true  of  promotions.  (Laws  of  1897, 
chap.  378,  §  1103.)  By  the  revised  charter  appointments  were  to 
be  made  by  the  board  of  education.  Promotions  were  to  be  made 
by  the  board  of  superintendents,  subject  to  the  approval  of  the 
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board  of  education.  (Laws  of  1901,  chap.  466,  §  1090.)  If  the 
position  of  senior  teacher  in  charge  of  a  school  was  a  separate  and 
independent  position,  recognized  as  such  in  the  statute  and  so  classi- 
fied, we  think  that  there  would  be  no  answer  to  the  defendant's 
contention.  {HoeJUng  v.  Board  of  Education^  120  App.  Div.  545  ; 
Hazen  v.  Board  of  Education^  127  id.  235.)  But  neither  in  the 
original  charter,  nor  in  the  revised  charter,  is  the  position  of 
^'senior  teacher  in  charge  of  a  school"  enumerated  among  the 
various  positions  therein  specified.  Nor  is  there  any  by-law  of 
the  defendant  which  has  been  put  in  evidence  which  provides  how 
such  teacher  shall  be  designated.  We  think,  therefore,  that  the 
position  may  be  regarded  as  that  of  a  regular  teacher  who,  under 
the  direction  of  the  principal  of  the  school,  is  performing  special 
duties.  Although  there  is  no  statute  which  in  express  terms 
gives  to  a  principal  of  a  school  power  to  make  such  designation, 
prior  to  1901  it  does  not  seem  to  have  been  expressly  provided 
for.  The  revised  charter  of  1901,  which  went  into  effect  on 
January  1,  1902  (subsequently  to  the  date  of  designation  both 
of  the  plaintiff  and  his  assignors),  for  the  first  time  expressly 
provided,  not  only  that  ^^  Principals,  branch  principals,  heads  of 
departments,  teachers,  assistants  and  all  other  members  of  the 
teaching  staff,  shall  be  appointed  by  the  board  of  education  on  the 
nomination  of  the  board  of  superintendents,"  but  ^^  when  so  made  the 
principals,  branch  principals,  heads  of  departments,  teachers,  assist- 
ants and  all  other  members  of  the  teacliing  staff  shall  be  assigned 
to  duty  to  such  schools,  and  to  such  positions  in  such  schools  as  the 
board  of  superintendents  shall  determine."  If,  therefore,  prior  to 
January  1,  1902,  such  designation  was  made  by  a  principal  with 
the  knowledge  and  acquiescence  of  the  district  superintendent,  in 
the  absence  of  an  express  provision  as  to  how  such  designation 
should  be  made,  we  think  such  designation  was  binding  upon  the 
defendant.  The  by-law  was  manifestly  passed  to  accomplish  some 
purpose.  We  think  that  the  effect  of  it  was  not  to  make  two  8epa> 
rate  and  distinct  grades  of  teachers,  the  regular  teacher  and  the  senior 
teacher  in  charge  of  a  school,  but  simply  to  provide  that  a  regular 
teacher  performing  a  particular  service  should,  while  performing 
such  service,  have  additional  compensation  beyond  that  fixed  for  a 
regular  teacher  who  did  not  perform  such  service.    We  think  that 
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the  effect  of  such  a  designation  was  not  to  secure  the  person  so  desig- 
nated permanently  in  the  position,  so  that  the  provisions  of  the 
statute  relative  to  removals  or  reassignments  would  have  application. 
(Laws  of  1897,  chap.  378,  §§  1114,  1117,  as  amd.  by  Laws  of  1899, 
chap.  644;  Laws  of  1901,  chap.  466,  §§  1093, 1101.)  The  defend- 
ant also  claims  that  the  receipt  by  the  plaintiff  and  his  assignors  of 
the  regular  salary  during  the  period  claimed  prevents  the  main- 
tenance of  this  action.  "We  think  it  was  at  least  a  question  for  the 
jury  whether  under  the  circumstances  the  acceptance  of  the  smaller 
sum  operated  either  to  estop  the  plaintiff  and  his  assignors,  or  as  a 
waiver  of  their  claims.  At  the  close  of  the  plaintiff's  evidence 
the  complaint  was  dismissed.  We  think  this  was  error,  and  that  the 
judgment  appealed  from  should  be  revei*sed  and  anew  trial  granted, 
costs  to  abide  the  event. 

HiBSGHBEBG,  P.  J.,  WooDWARD,  KioH  and  MiLLEB,  JJ.,  concurred. 

Judgment   and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Pro- 
ceedings of  Edward  B.  Keab,  as  Executor,  etc.,  of  Maria  D. 
Reynolds,  Deceased,  Eespondent. 

Look  WOOD  Reynolds,  as  Administrator,  etc.,  of  Florence  Reynolds, 
Deceased,  Appellant. 

Secood  Department,  June  11,  1909. 

Will  —  construction  —  time  of  execution* 

If  g:iving  words  in  a  will  their  primary  signiflcation  will  render  the  instrument 
meaningless  or  absurd,  such  signification  will  not  be  adopted. 

Where  a  testatrix  left  all  her  property,  real  and  personal,  to  her  four  children, 
share  and  share  alike,  with  a  provision  that  if  any  of  them  should  die  leaving 
no  descendants  "before  the  execution  of  this  my  last  will  and  testament,"  then 
the  property  should  be  divided  among  her  then  surviving  children,  the  clause 
"  the  execution  of  this  my  last  will "  under  the  circumstances  disclosed,  will 
be  construed  to  mean  the  time  when  the  estate  was  distributed  and  not  the 
time  either  of  signing  the  will  or  of  the  testatrix's  death. 

So  the  administrator  of  a  child  of  the  testatrix,  who  died  before  an  application 
for  the  judicial  settlement  of  the  executor's  accounts,  is  not  entitled  to  share 
in  the  distribution  of  the  estate. 
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Appeal  by  Lockwood  Reynolds,  as  administrator,  etc.,  of 
Florence  Reynolds,  deceased,  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  Westchester,  entered  in  said  Surrogate's 
Court  on  tlie  10th  day  of  December,  1906,  settling  the  accounts  of 
Edward  B.  Kear,  as  executor. 

ChurUs  H.  Banks,  for  the  appellant. 

Charles  (7.  Fenno  {^Edward  P.  Barrett^  special  guardian,  with 
him  on  the  brief],  for  the  respondent. 

Burr,  J. : 

Maria  D.  Reynolds  died  March  24,  1905.  She  left  a  will  dated 
July  23,  1904.  It  was  admitted  to  probate  April  17,  1905.  She 
left  surviving  her  husband,  Lockwood  Reynolds,  and  four  children  : 
Elizabeth  Reynolds,  Josephine  Kear,  Florence  Reynolds  and 
Charles  Reynolds.  Her  w^ill  read  as  follows :  "  All  of  my  estate 
whatsoever  which  I  may  own  or  be  entitled  to  dispose  of  at  the 
time  of  my  death,  of  what  nature,  kind  and  title  soever,  tlie  same 
may  be,  I  give  and  bequeath  to  my  four  children  Elizabeth,  Josephine 
(wife  of  Edward  B.  Kear),  Florence  and  Charles  Reynolds,  to  be 
divided  among  them  share  and  share  alike,  and  in  case  *  *  *  any 
of  my  children  above  named  should  die  leaving  no  descendant  before 
the  execution  of  this  my  last  Will  and  Testament,  I  direct  that  my 
property  of  every  description  be  divided  among  my  then  surviving 
children  share  and  share  alike."  She  appointed  her  son-in-law, 
Edward  B.  Kear,  as  executor.  Florence  Reynolds  died  October 
24,  1905,  unmarried  and  intestate.  Letters  of  administration  were 
issued  to  her  father,  Lockwood  Reynolds.  At  that  time  the  estate 
had  not  been  settled  nor  distributed.  On  August  23,  1906,  the 
executor  filed  his  application  for  a  judicial  settlement  of  his  account. 
From  his  account  it  appeared  that  he  had  received  personal  estate 
to  the  amount  of  about  $3,000,  and  that  $546.65  had  been  expended 
in  the  payment  of  funeral  and  testamentary  expenses,  and  that  a 
loss  had  been  sustained  upon  certain  sales  made  below  the  inven- 
tory price.  He  had  a  balance  in  his  hands  amounting  to  $2,450.99. 
The  question  arose  as  to  one-quarter  of  this  amount  which  would 
have  been  payable  to  Florence  Reynolds  if  she  liad  been  then 
living.     Her  surviving  sisters  claimed  that  it  belonged  to  them ; 
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her  father  that  he  was  entitled  to  it  as  her  administrator.  The 
solution  of  this  question  depends  upon  the  construction  to  be  given 
to  the  words  "  before  the  execution  of  this  my  last  Will  and  Testa- 
ment." What 'point  of  time  did  the  testatrix  mean  to  thereby 
designate?  One  construction  would  be  that  she  meant  when  she 
signed  and  published  her  will,  and  that  may  be  deemed  to  be  the 
primary  signification  of  the  words.  But  if  giving  words  their 
primary  signification  will  render  a  will  not  sensible  or  absurd, 
such  meaning  will  not  be  followed.  (1  Eedf.  Wills  [4th  ed.],  468.) 
At  the  time  the  testatrix  signed  and  published  her  will  she  knew 
that  neitlier  of  the  four  children  named  tlierein  had  died.  It  would 
be  absurd,  therefore,  to  suppose  that  she  was  providing  for  a  condi- 
tion of  affairs  which  she  knew  could  never  arise.  Two  other  con- 
structions are  possible,  one  of  which  will  fix  the  period  of  time 
referred  to  as  that  of  her  death,  when  the  will  became  operative, 
and  the  other  as  that  when  the  provisions  of  the  will  are  actually 
carried  into  effect  and  the  estate  is  distributed  thereunder.  Under 
the  circumstances  disclosed  in  tliis  case,  we  are  inclined  to  think 
that  the  learned  surrogate  was  right  when  he  determined  the  latter 
to  be  the  true  meaning  of  the  clause  in  question.  In  the  same  para- 
graph of  the  will,  speaking  of  the  subject  of  her  gift,  she  had  used 
the  words  "  at  the  time  of  my  death."  If  she  had  intended  to  refer 
to  the  same  point  of  time  in  the  clause  in  question,  it  is  more  rea- 
sonable to  suppose  that  she  would  have  made  use  of  the  same  words 
and  said,  "  in  case  at  the  time  of  my  death  any  of  my  children 
above  named  have  died  leaving  no  descendant,"  rather  than  have 
adopted  the  awkward  phrase  "  before  the  execution  of  this  my  last 
Will  and  Testament."  A  will  is  not  in  all  respects  a  self -executing 
instrument,  and  tlie  majority  of  people  have  the  idea  that  it  does  not 
execute  itself  at  all.  Again,  she  seems  to  have  been  unwilling,  for 
some  reason,  to  permit  her  husband  to  have  anything  to  do  with 
her  estate,  either  in  the  settlement  thereof  or  as  a  beneficiary  there- 
under, for  she  not  only  fails  to  make  him  an  object  of  her  bounty, 
but  she  passes  him  by  and  selects  her  son-in-law  to  administer  the 
same.  In  Scott  v.  Guernsey  (60  Barb.  163)  the  testator  gave  cer- 
tain land  to  his  daughter,  Polly  Guernsey,  for  her  life,  and  then 
said  that  upon  her  death  it  was  "  to  be  equally  divided  amongst  her 
now  surviving  children,  or  any  of  them  that  may  be  alive  at  her 
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decease,  or  the  heirs  of  any  that  may  be  dead  at  the  time  of  execut- 
ing this  my  last  will."  Polly  Gaemsey  had  a  daughter,  Polly 
Thompson,  who  died  before  her  mother,  leaving  children,  and  they 
claimed  an  interest  in  the  said  estate.  The  court  h^ld  the  claim  well 
founded  and  said :  "  What  then  did  the  testator  mean  by  the  wordB 
*  at  the  time  of  executing  this  my  last  will.'  If  he  meant  the  time 
of  signing  and  publishing  it,  the  Thompson  heirs  cannot  come  in 
under  the  devise,  for  their  mother  was  not  then  dead,  and  they  were 
not  then  bom.  *  ♦  ♦  I  think  that  this  could  not  have  been  his 
meaning.  The  language  may  have  anotlker  meaning,  to  wit,  the 
carrying  into  cflEect  the  provisions  of  the  will.  *To  carry  into 
effect '  ifl  one  of  the  definitions  of  the  word  *  execute.'  Hence  the 
word  executor  means,  according  to  Worcester,  citing  Bnrrill,  *  one 
who  is  appointed  by  a  testator  in  his  last  will  and  testament  to  see 
and  take  care  that  it  is  executed  or  carried  into  effect  after  his 
decease.'  It  was  executing  in  this  sense  that  the  testator  meant." 
That  case  was  affirmed  in  the  Commission  of  Appeals  (48  N.  Y.  106). 
In  the  opinion  in  that  court  it  was  held  that  it  was  unnecessary  to 
decide  whether  the  will  referred  to  the  time  of  the  death  of  the  tes- 
tator or  of  Mrs.  Guernsey  as  the  time  of  executing  the  will,  since 
under  either  construction  the  will  was  effectual  to  save  the  inherit- 
ance of  the  mother's  share  to  the  children  of  Polly  Thompson.  If 
it  be  urged  that  the  will  nnder  consideration  was  a  will  of  real  as 
well  as  personal  property,  and  that  executors  have  nothing  to  do  with 
real  property  devised  under  a  will,  we  may  again  quote  from  the 
opinion  :  "  It  is  possible  that  the  testator  ignorantly  believed  that 
his  executors  had  something  to  do  about  *  executing  '  the  will,  as  to 
tliis  land  as  well  as  to  the  '  movables '  of  his  estate,  and  that  he 
referred  to  the  time  of  the  execution  of  their  duties."  While  it  is 
true  that  in  this  case  the  court  held  that  the  time  of  executing  the 
will  meant  the  time  when  the  estate  vested  in  possession,  it  is  quite 
clear  that  if  the  circumstances  had  required  the  court  to  hold,  in 
order  to  sustain  the  plaintiff's  claim,  that  it  referred  to  the  time 
when  the  executors  discharged  their  duty,  it  would  have  been  pre- 
pared to  so  hold.  In  Lambert  v.  Harvey  (100  111.  338)  the  will 
gave  the  testator's  estate  to  his  wife  for  life.  It  then  directed  that, 
as  soon  after  her  death  as  itmis^ht  conveniently  and  advantageously 
be  done,  all  property  be  sold,  and  after  defraying  the  expenses  of 
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executing  the  will  that  a  legacy  of  $1,000  be  paid  to  one  daughter 
and  the  remainder  of  the  estate  be  given  to  another  daughter, 
Catharine  S.  Harvey.  The  testator  added:  "If  my  daughter 
Catharine  shall  not  be  living  at  the  time  this  will  shall  be  executed, 
I  direct  that  which  is  herein  bequeathed  to  her  shall  be  given  to  her 
daughter,  Alraa  Harvey."  The  court  say :  "  By  the  expression  *  at 
the  time  this  will  shall  be  executed,'  the  testator  evidently  refers  to 
the  time  of  converting  the  estate  into  money  and  distributing  it  under 
the  will,  which  could  not  be  done  until  after  the  widow's  death,  and 
whether  Mrs.  Harvey  or  her  daughter  would  take  at  this  time 
depended  entirely  upon  the  contingency  already  stated."  In  the 
case  of  Matter  of  Lambda  Estate  (122  Mich.  239)  the  testator  gave 
all  her  real  and  personal  estate  to  her  brothers  and  sistei*s,  to  be 
equally  divided  between  them,  share  and  share  alike.  The  testator 
then  added  :  "But  in  case  of  the  death  of  any  of  the  above-named 
legatees  previous  to  the  probating  or  execution  of  this,  my  last  will 
and  testament,  then  I  desire,  will  and  bequeath  that  the  share  of 
such  deceased  brother  or  sister  shall  revert  to,  and  become  the 
property  of,  the  children  of  said  deceased  legatee."  The  testator 
died  April  3,  1898.  Her  will  was  admitted  to  probate  and  letters 
testamentary  were  granted  June  13,  1898.  One  of  her  brothers 
died  December  18, 1898,  before  the  distribution  of  tlie  estate.  Dur- 
ing his  lifetime  he  assigned  to  his  wife  all  his  interest  thereunder. 
He  left  two  children.  Upon  the  settlement  of  the  executor's 
accounts  the  question  arose  whether  the  share  which  would  have 
gone  to  the  deceased  brother  if  he  had  been  living  passed  under 
his  assignment  to  his  wife,  or  went  to  his  children  under  the  wilh 
The  court  held  that  the  children  took  it.  In  its  opinion  the  court 
say  :  "  Manifestly,  the  term  *  execution '  does  not  apply  to  the  act  of 
signing  and  publishing  her  will.  It  refers  to  sometliiug  to  be  done 
after  her  decease.  *  *  *  To  probate  a  will  is  not  to  execute  it. 
To  probate  involves  only  a  determination  tliat  the  will  was  duly 
signed  and  published,  and  tliat  the  testator  was  competent  to  make  it 
It  simply  establishes  the  validity  of  the  will.  Its  execution  comes 
after  its  probate.  *  *  *  The  executor  is  the  person  appointed 
to  *  carry  the  will  into  effect  or  execution  after  his  decease,  and 
to  dispose  of  his  property  according  to  the  tenor  of  the  will.* 
(1  Burrill  Law  Diet.  584.)    *^    *    *    The  terra  *  execution '  was, 
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in  our  judgment,  used  with  reference  to  the  act  of  the  executor  in 
executing  the  will  by  settlement  of  the  estate  under  the  provisions 
of  law  for  the  settlement  of  estates  of  deceased  persons,  and  dis- 
tributing the  property  to  her  legatees."  The  question  is  not  free 
from  doubt,  but  under  all  the  circumstances  of  the  case  we  are  of 
the  opinion  that  it  was  correctly  decided  by  the  court  below,  and  we 
think  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

HiRscHBERG,  P.  J .,  WooDWARD,  RicH  and  Miller,  J  J.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Westchester  county  affirmed, 
with  costs. 


Kawson  L.  Wood,  Respondent,  v.  Coney  Island  and  Brooklyn 
Eailroad  Company,  Appellant. 

Second  Department,  June  11,  1909. 

Bailroad  —  negligence  —  collision  —  street   crossing  —  master   and 
servant  —  imputed  negligence  —  contributory  negligence. 

Where  iu  an  action  to  recover  for  injuries  to  personal  property  by  reason  of  a 
collision  at  a  street  crossing  between  plaintiff's  brougham  and  a  car  of  the 
defendant,  the  uncontradicted  evidence  is  that  no  bell  was  rung  and  no  signal 
given  of  the  approach  of  the  car,  and  it  appears  that  the  motorman  did  not 
attempt  to  stop  the  car  until  it  was  eight  or  ten  feet  from  the  carriage,  there 
is  sufficient  evidence  to  sustain  a  finding  of  negligence  on.  the  part  of  the 
defendant. 

The  trial  court  might  have  found  from  the  motorman's  failure  to  attempt  to 
stop  the  car  until  within  ten  feet  of  the  carriage  that  he  did  not  have  it 
under  proper  control,  in  view  of  the  fact  that  he  was  approaching  a  street 
crossing. 

The  rule  that  the  negligence  of  the  driver  of  a  vehicle  which  contributed  to  the 
injury  complained  of,  cannot  be  imputed  to  a  third  person  riding  in  the 
vehicle,  has  no  application  where  the  relation  of  master  and  servant  exists 
between  them. 

It  was  the  driver's  duty  upon  approaching  a  street  where  he  knew  cars  were 
going  up  and  down  to  exercise  some  care  before  attempting  to  cross  over  to 
see  whether  such  cars  were  approaching  and  to  avoid  a  collision  with  them. 

Where  it  appears  that  the  driver  of  the  carriage  did  not  slacken  the  speed  of 
his  horses  as  he  approached  the  corner;  that  he  looked  only  in  one  direction 
for  cars  and  that  had  he  looked  in  the  right  direction  he  would  have  seen  the 
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car  when  be  was  twenty -one  feet  from  the  track,  and  he  states  that  he  was  not 
fij^uring  on  a  car's  coming  from  the  south;  did  not  expect  any  to  run  on  the 
track  where  the  car  whicli  collided  with  the  carriage  was,  although  that  track 
had  been  there  for  four  years  and  he  had  frequently  driven  across  it,  and  that 
he  did  not  see  the  car  until  within  two  feet  of  it,  he  is  guilty  of  contributory 
negligence,  which  will  defeat  a  recovery  by  his  master. 

It  was  not  enough  for  the  driver  to  say  that  he  looked,  if  it  is  apparent  that  if 
he  did  look  he  did  not  look  intelligently. 

Gaynor  and  Woodward,  JJ.,  dissented,  with  opinion. 

Appeal  bj  the  defendant,  the  Coney  Island  and  Brooklyn  Rail- 
road Company,  from  a  judgment  of  the  Municipal  Court  of  the 
city  of  New  York,  borough  of  Manhattan,  in  favor  of  the  plaintiff, 
rendered  on  the  24th  day  of  November,  1908. 

Edward  D.  Kelly ^  for  the  appellant. 

Charles  L.  Bui*r^  for  the  respondent. 

BuRE,  J. : 

This  action  is  brought  to  recover  for  injuries  to  the  brougham  of 
the  plaintiff  by  reason  of  a  collision  between  it  and  a  car  operated 
by  the  defendant.  The  collision  occurred  on  the  4th  day  of  March, 
1908,  at  the  corner  of  Nassau  and  Washington  streets  in  the  bor- 
ough of  Brooklyn.  Washington  street  runs  nearly  north  and  south ; 
Nassau  street  intersects  it  at  about  a  right  angle.  In  the  center  of 
Washington  street  there  are  two  lines  of  track,  the  easterly  track 
l^eing  used  by  cars  going  north  toward  the  bridge  entrance,  and 
the  westerly  track  by  cars  going  south  toward  Fulton  street.  In 
addition  there  is  a  third  track  on  the  westerly  side  of  the  street 
about  two  feet  from  the  curb,  which  on  the  day  in  question  was  also 
being  used  by  cars  going  north  toward  the  bridge.  The  servant  of 
plaintiff  who  was  driving  his  carriage  was  going  through  Nassau 
street  in  an  easterly  direction  and  approached  the  west  side  of 
Washington  street  at  a  speed  of  about  eight  miles  an  hour.  Just 
before  the  collision  he  was  driving  in  about  the  center  of  Nassau 
street.  As  he  reached  the  corner,  without  checking  the  speed  at 
which  he  had  been  driving,  he  started  to  cross  the  westerly  track, 
lying  near  to  the  curb^  vhich  would  be  the  first  one  that  he 
approached.  His  horses  and  the  front  part  of  the  carriage  passed 
over  in  safety,  but  the  car  which  was  proceeding  in  a  northerly 
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direction  strack  the  rear  part  of  the  carriage,  crowding  it  up  against 
a  pillar  Bnpporting  the  bridge  structure  over  Nassau  street,  causing 
the  injuries  complained  of. 

The  defendant  introduced  no  testimony  but  claimed  in  the  court 
below  and  now  claims  that  the  plaintiff  failed  to  establish  its  lia- 
bility. Defendant's  negligence  of  which  the  plaintiff  complains  is 
that  the  car  was  operated  at  a  high  and  dangerous  rate  of  speed  and 
that  no  signal  was  given  of  its  approach.  The  allegation  of  the 
complaint  respecting  speed  was  not  sustained.  The  evidence  of 
plaintiff's  witnesses  was  to  the  effect  that  the  car  was  proceeding 
more  slowly  than  the  carriage  and  not  to  exceed  five  miles  an  hour. 
There  was  uncontradicted  evidence,  however,  that  no  bell  was  rung 
nor  any  signal  given  of  the  approach  of  the  car,  and  there  was  also 
evidence  received  without  objection  that  the  motorman  did  not 
attempt  to  stop  the  car  until  it  was  eight  or  ten  feet  from  the  car- 
riage. From  this  the  court  below  might  have  found  that  he  did  not 
have  his  car  under  proper  control,  in  view  of  the  fact  that  he  was 
approaching  a  street  crossing.  {Harvey  v.  Nassau  Electric  J?.  R. 
Co.^  35  App.  Div.  307.)  There  was  sufficient  evidence,  therefore,  in 
our  opinion,  to  sustain  the  finding  of  defendant's  negligence.  But 
to  entitle  the  plaintiff  to  recover  in  an  action  brought  for  damages 
for  injury  to  his  property  it  was  incumbent  upon  him  to  establish 
by  a  fair  preponderance  of  evidence  that  the  driver  of  the  carriage 
was  free  from  negligence  contributing  to  the  injury.  He  was  plain- 
tiff's servant,  acting  within  the  scope  of  his  employment.  The  rule 
that  the  negligence  of  the  driver  of  a  vehicle  which  contributed  to 
the  injury  complained  of  cannot  be  imputed  to  a  third  person  has 
no  application  when  the  relation  of  master  and  servant  exists  between 
them.  {BHcJcell  v.  iT.  Y.  C.  <&  //.  B.  R.  R.  Co,,  120  N.  Y.  290 ; 
Robinson  v.  N.  T.  C.  c6  H,  R.  R.  R.  Co.,  66  id.  11.)  Upon  this 
branch  of  the  case  plaintiff  failed.  It  was  the  duty  of  the  driver 
as  he  approached  this  street  upon  which  he  knew  vehicles  and 
cars  were  passing  up  and  down,  before  attempting  to  cross  over, 
to  exercise  some  care  to  see  whether  such  vehicles  were  approach- 
ing and  avoid  collision  with  them.  (  Volosko  v.  Interurhan  Street 
R.  Co.,  190  K  Y.  206.)  The  testimony  of  the  driver  is  to 
the  effect  that  he  did  not  slacken  the  speed  of  his  horses  as  he 
approached  the  corner.    He  says  that  he  was  looking  to  his  left 
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toward  the  bridge,  becanse  he  thought  cars  usually  came  up  on 
the  right-hand  track.  He  states  that  be  was  not  figuring  on  a 
car  coming  down  on  the  left-hand  side  of  the  street ;  that  he 
was  not  looking  for  cars  on  that  "  little  track  "  which  was  close  to 
the  curb.  This  track  had  been  in  the  same  place  in  which  it  was  at 
the  date  of  the  accident  for  a  period  of  at  least  four  years,  and  the 
driver  of  the  carriage  had  frequently  driven  across  it.  The  driver 
also  testified  that  he  did  not  see  the  car  until  it  was  about  two  feet 
away  from  him.  An  attempt  was  made  to  prove  that  if  he  had 
looked  he  could  not  have  seen  it  on  account  of  a  liigh  board  fence 
which  was  on  the  southwest  corner  of  Washington  and  Nassau 
streets.  It  appeared,  however,  that  the  sidewalk  on  "Washington 
street  was  eighteen  feet  wide,  and  that  on  Nassau  fourteen  or  fifteen 
feet  wide,  so  that  when  he  was  more  than  twenty-one  feet  away 
from  the  track  he  could  have  seen  the  car  if  he  had  looked  care- 
fully. One  of  the  witnesses  called  for  the  plaintiff  testified  that  he 
was  standing  on  the  corner  and  saw  the  car  at  a  distance  of  seventy 
feet  up  the  street.  It  is  not  enough  for  a  witness  to  say  that  he 
looked  if  it  is  apparent  that  if  he  did  look  he  did  not  look  intelli- 
gently. {Doljmi  V.  Erie  H.  R.  Co.,  178  N.  Y.  1.)  It  is  quite 
dear  that  the  driver  did  not  look  to  the  right,  because  he  did  not 
expect  that  a  car  would  approach  in  that  direction. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event 

Jenxs  and  Bion,  J  J.,  concurred ;  Gatnob,  J.,  read  for  aflfirmance, 
with  whom  "Woodwaed,  J.,  concurred. 

Gatnob,  J.  (dissenting) : 

The  plaintiff's  testimony  is  that  he  was  coming  into  Washington 
street  near  the  Brooklyn  Bridge  entrance  on  the  lefthand  side  as 
you  go  to  the  bridge.  The  place  was  congested  with  cars  and 
wagons,  as  it  always  is  at  that  hour.  As  he  came  to  the  first  car 
track  he  was  looking  down  it,  i.  e.,  toward  the  bridge,  to  see  if  any 
car  was  coming  up,  for  cars  come  up  on  the  righthand  side  as  you 
come  up,  and  go  down  on  the  other.  It  is  said  that  he  did  not  look 
up  the  said  up  track ;  but  as  cars  did  not  run  down  on  that  side,  but 
on  the  other,  it  could  not  be  ruled  as  matter  of  law  that  he  was 
App.  Div.  —Vol.  CXXXIIL        18 
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guilty  of  contributory  negligence  in  not  looking.  A  car  did  come 
down  on  that  track  and  struck  the  rear  of  his  coach  as  he  was  clear- 
ing it.  It  seems  by  other  evidence  that  the  track  on  which  he  was 
hit  was  a  third  track  which  was  used  in  what  are  called  the  rush 
hours  of  the  day  for  certain  cars  which  did  not  cross  the  bridge  to 
switcli  into  and  run  down  on  for  a  certain  stretch  ;  but  this  fact  is 
not  conclusive  against  the  plaintiff  for  he  does  not  seem  to  have 
known  it. 

Woodward,  J.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Harry  Soherl,  Respondent,  v.  Herman  L.  Flam,  Individually 
and  as  a  City  Mai-shal  of  the  City  of  New  York,  Appellant 

Second  Department,  June  11,  1909. 

Beplevin^  meeting  appellate  court's  objections   on   new  trial  — suit 
against  defendant  in  official  capacity. 

Where  a  judgment  recovered  on  a  written  contract  has  been  reversed  the 
party  will  not  be  suffered  to  succeed  on  a  new  trial  by  swearing  to  an  oral 
agreement  differing  from  the  written  agreement  in  a  respect  essential  to  meet 
the  decision  on  appeal. 

One  cannot  recover  in  replevin  against  a  defendant  sued  as  city  marshal  except 
for  some  act  which  he  assumed  to  perform  as  city  marshal,  and  in  the  absence 
of  evidence  that  he  so  acted  in  taking  the  property,  a  judgment  against  him  as 
city  marshal  will  be  reversed. 

Appeal  by  the  defendant,  Herman  L.  Flam,  individually,  etc.,  from 
a  judgment  of  the  Municipal  Court  of  the  city  of  New  York,  in 
favor  of  the  plaintiff,  rendered  on  the  26th  day  of  January,  1909. 

Samuel  W.  PhilUpSj  for  the  appellant. 

David  Ilirschfield^  for  the  respondent. 

Miller,  J. : 

This  is  a  replevin  suit,  originally  brought  against  the  defendant 
individually  and  as  city  marshal.  A  judgment  in  favor  of  the  plain- 
tiff was  reversed  by  this  court  on  the  ground  that  the  written  con- 
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tract  under  which  the  plaintiff  claimed  to  have  delivered  the  goods 
to  one  Ilyman  Zweifach,  from  whose  possession  they  were  taken, 
was  void.  (129  App.  Div.  561.)  The  contract  provided  in  sub- 
stance that  the  plaintiff  would  from  time  to  time  deliver  to  said 
Zweifach,  a  baker,  flour  in  such  quantities  as  the  plaintiff  should 
deem  lit  and  advisable,  and  that  the  title  thereto  should  remain  in 
the  plaintiff,  but  that  said  Zweifach  might  use  such  quantities  as  lie 
required  in  his  business  from  time  to  time  upon  notifying  the  plain- 
tiff thereof,  and  '*  immediately,  at  his  earliest  convenience"  paying 
him  for  the  same.  Upon  this  trial  the  plaintiff  swore  to  an  oral 
agreement  in  substance  like  the  said  written  agreement,  except  that 
Zweifach  was  to  pay  each  day  for  the  quantity  of  flour  to  be  used 
before  using  it. 

A  party  who  has  recovered  a  judgment  on  a  written  contract, 
which  has  been  reversed,  should  not  be  suffered  to  succeed  on  a  new 
trial  by  swearing  to  an  oral  agreement  differing  from  the  written 
agreement  in  a  respect  essential  to  meet  the  decision  on  appeal. 
But  it  would  seem  that  the  defendant  could  not  justify  the  taking 
without  proving  a  valid  judgment  and  an  execution ;  and  no  attempt 
was  made  to  justify,  although  it  seems  to  have  been  assumed  that  he 
levied  upon  the  property  by  virtue  of  an  execution  issued  upon  a 
Municipal  Court  judgment  against  said  Zweifach.  However,  on 
this  trial  the  plaintiff  discontinued  as  against  the  defendant  indi- 
vidually^ and  the  judgment  appealed  from  is  against  the  defendant 
as  a  city  marshal.  The  plaintiff  could  not  recover  against  him  in 
that  capacity,  except  for  some  act  which  he  assumed  to  perform  as 
city  marshal,  and  there  is  no  evidence  whatever  that  he  assumed 
to  act  as  such  in  taking  the  property. 

The  judgment  is  reversed. 

Jenks,  Gaynor  and  Rich,  JJ.,  concurred ;  IIirschberg,  P.  J., 
not  voting. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 
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Sadie  Bbown,  Bespondent,  v.  The  Bbookltn  Hbiohtb  Railroad 
Company,  Appellant 

Second  Department,  June  18,  1909. 

Bailroad  —  street  railway— negligence  — injury  to   pawonger  while 
alighting — evidence. 

Evidence  in  an  action  for  personal  injuries  alleged  to  have  been  sustained  by 
plainti£E  while  alighting  from  one  of  defendant's  cars  examined,  and  held,  to 
support  a  recovery  by  plaintiff,  who  claimed  that  the  accident  occurred  as  she 
was  alighting,  although  the  defendant,  whose  theory  was  that  plaintiff 
alighted  safely  but  fell  as  she  was  stepping  from  the  gutter  to  the  sidewalk, 
produced  a  greater  number  of  witnesses. 

Jenks,  J.,  dissented. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
5th  day  of  March,  1908,  upon  the  verdict  of  a  jury  for  $500,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  2d  day  of 
April,  1908,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

D.  A.  Marsh  {George  D,  Teomans  with  him  on  the  brief],  for 
the  appellant. 

G.  W.  Pint,  for  the  respondent. 

HlBSCHBERG,  P.  J.  I 

The  plaintiff  has  recovered  a  small  judgment  for  damages  alleged 
to  have  been  sustained  while  alighting  from  one  of  the  defendant's 
trolley  cars  in  the  borough  of  Brooklyn.  The  oiriy  point  presented 
by  the  appellant  is  that  the 'verdict  is  against  the  weight  of  evi- 
dence. The  defendant  may  have  produced  more  witnesses  than  the 
plaintiff,  but  a  critical  analysis  of  the  testimony  demonstrates  the 
fact  that  the  real  weight  supports  the  recovery. 

The  accident  occurred  while  the  plaintiff  was  alighting  from  a 
car  which  the  conductor  had  stopped  for  that  purpose.  She  claims 
that  while  she  was  in  the  act  of  alighting  the  car  suddenly  started 
and  she  was  thrown  to  the  ground.    The  theory  of  the  defense  was 
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that  she  alighted  in  safety ;  that  she  proceeded  on  the  crosswalk  to 
the  sidewalk,  and  that  in  the  act  of  stepping  np  from  tlie  gutter  to 
the  sidewalk  she  fell,  from  some  cause  undisclosed,  and  thereby  sus- 
tained the  injuries  of  which  she  complains.  The  only  witness 
who  testifies  directly  to  the  theory  of  the  defense  is  the  conductor, 
and  he  admits  that  he  was  not  looking  at  her^t  the  time.  On  the 
other  hand  several  witnesses  testified  to  facts  which  indicate  that 
the  accident  occurred  at  the  car  and  not  on  the  sidewalk ;  that  the 
plaintiff  fell  at  the  place  where  she  alighted  and  under  circum- 
stances which  tend  in  some  degree  at  least  to  corroborate  her  version 
of  the  occurrence. 

The  atmosphere  of  the  case  is  indicative  of  an  accident  occasioned 
in  the  act  of  alighting.  The  conductor  took  the  names  of  some 
of  the  passengers  on  the  car  in  order  that  they  might  be  pro- 
duced as  witnesses.  The  motorman  testified  that  his  attention 
was  called  to  the  accident  as  soon  as  it  occurred,  and  that,  looking 
around,  he  saw  tlie  plaintiff  on  the  street  with  the  conductor  and  real- 
ized that  there  was  something  the  matter.  Two  or  three  witnesse 
who  were  passengers  testified,  that  their  attention  was  attracted  by  a 
"  hubbub "  outside  the  car,  and  that  they  noticed  that  a  lady  had 
fallen ;  and  an  attorney  at  law,  employed  hy  the  company^  and  who 
chanced  to  be  on  the  car,  testified  that  after  the  plaintiff  had  fallen 
he  went  to  her,  gave  her  his  card  and  told  her  tliat  if  she  had  a 
grievance  against  the  company  she  should  present  it  to  the  claim 
department.  He  does  not  say  that  he  went  over  to  the  sidewalk  to 
do  this,  and  it  would  be  difficult  to  imagine  his  doing  so  had  the 
lady  fallen  on  the  sidewalk.  All  this  is  inconsistent  with  the  claim 
asserted  by  the  defendant  on  the  trial  that  the  accident  occurred 
upon  the  sidewalk  after  the  plaintiff  had  safely  alighted  and  when, 
in  that  event,  the  car  would  have  proceeded  without  further  notice. 

The  judgment  and  order  should  be  affirmed. 

Woodward,  Gaynor  and  Miller,  JJ.,  concurred ;  Jbnks,  J., 
dissented. 

Judgment  and  order  afiinned,  with  costs. 
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Willie  Alpebn,  Appellant,  v.  "William  J.  Farrell,  Respondent. 

Second  Department,  June  18,  1909. 

Vendor  and  purchaser — contract  to  sell  land — outstanding  lis  pendens 
'  — when  no  cloud  on  title. 

A  notice  that  an  action  or  a  proceeding  has  been  commenced  affecting  the  title  to 
real  property  does  not  necessarily  make  such  title  defective.  If  the  cause  of 
action  has  been  settled  before  judgmeut,  and  it  so  appetirs  from  public  records 
or  by  satisfactory  evidence,  or  if  the  action  or  proceeding  has  abated,  or  if 
Judgment  has  been  entered  in  the  action  adverse  to  the  plaintiff's  claim,  the 
existence  of  an  uncanceled  lis  pendens  is  of  no  consequence. 

Where,  in  an  action  to  recover  the  expenses  of  examining  title  and  earnest 
money  paid  on  a  contract  to  sell  real  estate,  it  appeal's  that  six  years  before 
the  making  of  the  contract  the  building  department  of  New  York  city  had 
taken  proceedings  to  condemn  the  buildings  on  the  property  as  unsafe, 
and  had  filed  a  lis  pendens;  that  shortly  afterwards  the  buildings  were  made 
safe,  and  the  building  department,  having  given  its  approval  to  the  altera- 
tions, withdrew  its  complaint,  and  that  at  the  time  of  closing  the  contract  the 
vendor  exhibited  to  the  vendee  a  letter  from  the  officials  of  the  building 
department  reciting  the  same,  the  fact  that  the  lis  pendens  remained  uncanceled 
does  not  justify  the  vendee  in  rejecting  title. 

Where  upon  the  closing  day  the  vendor  asked  for  two  days  to  procure  the  can- 
cellation of  the  lis  pendens,  which  the  vendee  refused  to  grant  unless  an 
adjournment  of  a  month  was  given  to  him,  it  is  apparent  that  time  was  not  of 
the  essence  of  the  contract,  and  a  judgment  dismissing  the  complaint  upon  the 
merits  will  be  modified  by  striking  out  "  upon  the  merits,"  and  as  modified 
will  be  affirmed. 

Gaynor  and  Jenks,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Willie  Alpern,  from  a  judgment  of  the 
County  Court  of  Kings  county  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  said  county  on  the  2l6t  day  of  March, 
1908,  upon  the  dismissal  of  the  complaint  upon  the  merits  by  direc- 
tion after  a  trial  at  a  Trial  Term  of  said  County  Court. 

Harry  Zirn^  for  the  appellant. 

CI   W.  WilsoUy  Jr.,  for  the  respondent. 

Burr,  J. : 

Plaintiff's  assignor  and  the  defendant  made  a  contract  by  which 
the  latter  agreed  to  sell  and  the  former  to  purchase  property  on  the 
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southwest  corner  of  Marcy  avenue  and  Kosciusko  street  in  the  bor- 
ough of  Brooklyn.  This  action  is  brought  to  recover  the  earnest 
money  paid  thereon  and  tlie  expenses  of  examining  the  title.  The 
contract  was  to  be  closed  on  August  15,  1906.  On  July  25,  1900, 
the  city  of  New  York,  through  its  building  department,  had  taken 
proceedings  to  condemn  the  buildings  then  on  the  property  as 
unsafe,  and  had  filed  notices  of  such  proceedings  in  the  county 
clerk's  office.  Shortly  thereafter  and  before  the  8th  day  of  August, 
1900,  the  buildings  were  made  safe  and  the  records  of  the  building 
department  show  that  it  had  given  its  approval  of  the  alterations 
made  and  withdrawn  its  complaint.  At  the  time  when  the  contract 
was  to  be  closed  the  defendant  had  in  his  possession  a  letter  from 
the  chief  inspector  and  acting  superintendent  of  the  building 
department,  stating  tlAt  fact,  which  letter  was  exhibited  to  the 
vendee.  Notwithstanding  this  the  vendee  claimed  that  the  title 
was  defective  because  the  notices  of  lis  pendens  were  uncanceled  of 
record.  Thereafter,  and  on  the  18th  of  September,  1906,  the 
defendant  did  cause  them  to  be  canceled  upon  the  consent  of  the 
corporation  counsel.  All  of  these  facts  were  undisputed.  Upon  the 
closing  day,  according  to  the  testimony  of  the  defendant,  his  own 
counsel  and  counsel  for  the  vendee,  the  defendant  oflfered  to  pro- 
cure the  cancellation  thereof,  but  plaintiff  refused  to  grant  an 
adjournment  of  two  or  three  days  for  that  purpose,  or  any  adjourn- 
ment, unless  one  for  a  month  was  granted  to  him.  The  testimony 
of  the  vendee  upon  this  point  is  so  vague  and  indefinite  as  to  raise 
no  issue.  Subsequently  the  vendee  assigned  his  claim  to  the 
plaintiff,  and  on  the  31st  day  of  January,  1907,  this  action  for 
damages  for  breach  of  the  contract  was  commenced.  The  title  of 
the  defendant  was  perfectly  good.  A  notice  that  an  action  or 
proceeding  has  been  commenced  affecting  the  title  to  property 
does  not  necessarily  make  the  title  defective.  If  the  cause  of 
action  has  been  settled  before  judgment  and  it  so  appears  from 
public  records,  or  by  satisfactory  evidence,  or  if  the  action 
or  proceeding  is  abated,  or  if  judgment  has  been  entered  in  the 
action  adverse  to  plaintifl^'s  claim,  the  existence  of  an  uncanceled 
lis  pendens  is  of  no  consequence.  {Hayes  v.  Nourse^  114  N.  Y. 
595  :  Baecht  v.  Hevesy^  116  App.  Div.  509 ;  Weissberger  v.  WaJr 
lachj   124  id.  382 ;  Grace  v.  Bowdeuy  10  id.  541.)    In  Hayes  v. 
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bourse  the  court  say,  citing  with  approval  the  opinion  of  the 
master  of  the  rolls  in  Bull  v.  Hutchens  (32  Beav.  615) :  "All  that 
the  registration  of  a  lis  pendens  does  is  to  require  persons  to  look 
i^nto  tlie  claims  of  the  plaintifE  who  registers  it."  In  this  case  an 
examination  of  the  records  of  the  superintendent  of  the  building 
department,  which  are  public  records  (Laws  of  1901,  chap.  466, 
§  413),  would  have  disclosed  that  there  was  no  existing  cause  of 
action,  but  that  the  same  had  been  completely  settled.  There  is  no 
force  in  the  suggestion  that  the  city  might  have  a  lien  for  the  costs 
and  expenses  of  the  preliminary  search  and  survey.  These  can 
only  be  recovered  if  final  judgment  is  rendered  declaring  the  build- 
ing unsafe  and  directing  a  precept  to  issue  for  its  removal,  and  such 
precept  has  been  returned  with  an  indorsement  of  the  action  there- 
under. (Building  Code,  §  155.)  As  lias  been  pointed  out,  no  such 
judgment  can  ever  be  rendered,  for  no  cause  of  action  now  exists. 
Time  was  not  of  the  essence  of  the  contract,  as  is  shown  by  the  ven- 
dee's request  for  a  long  adjournment,  and  under  the  circumstances 
the  vendee  was  not  justified  in  terminating  the  contract  without 
giving  the  vendor  an  opportunity  to  procure  the  cancellation  of  the 
lis  pendens^  if  that  had  been  necessary.  (  Weissherger  v.  WalUich^ 
sup7'a.)  In  that  case  a  lis  pendens  had  been  filed  in  an  action  to 
foreclose  a  mortgage  upon  the  property.  Objection  was  made  by 
the  vendee  to  completing  the  contract  for  the  sale  of  the  property 
upon  the  ground  that  this  was  open  of  record.  The  vendor  there> 
upon  produced  an  agreement  extending  the  time  for  the  payment 
of  the  mortgage  and  asked  for  a  short  adjournment  to  procure  tlie 
cancellation  of  the  Us  pendens^  which  was  refused.  In  an  action  by 
the  vendee,  the  court  said  that  the  lis  pendens  "  was  not  an  incum- 
brance and  the  plaintiffs  were  not  entitled  to  reject  the  title  upon 
that  ground.  It  is  perfectly  plain  that  the  title  was  good."  In 
Grae^  v.  Bowden  (siipra)  the  Appellate  Division  of  this  depart- 
ment, speaking  through  Mr.  Justice  Bartlett,  said :  "  The  mere 
existence  of  the  notice  of  lis  pendens  on  record  *  *  *  was 
not  enough  to  make  the  title  doubtful.  The  objecting  party  was 
bound  to  go  further  and  show  that  doubt  was  created  by  the  charac- 
ter of  the  claim  which  was  made  in  the  suit  to  which  the  notice  of 
Us  p&fidens  referred."  It  is  unnecessary,  therefore,  to  decide 
whether,  if  the  title  had  been  bad,  it  was  necessary  for  the  vendee 
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to  tender  the  purchase  money  to  the  vendor  and  demand  a  convey- 
ance in  accordance  with  the  terms  of  the  contract  before  bringing 
his  action  to  recover  the  earnest  money  and  expenses.  If  such 
question  were  in  the  case,  I  should  say  that  under  the  circumstances 
here  disclosed  it  was  necessary.  Before  a  vendee  can  recover  dam- 
ages of  his  vendor  for  breach  of  a  contract  to  convey,  he  must  prove 
that  he  was  ready  and  able  to  perform.  The  only  exceptions  to  that 
rule  are  when  the  incumbrance  is  of  such  a  character  tliat  the  vendor 
is  unable  to  remove  it,  or  when  the  vendor  has  declared  in  advance 
that  he  will  not  complete.  {Ziehen  v.  Smithy  148  N.  Y.  558  ;  Jlig- 
gins  V.  Eagleton^  156  id.  466 ;  Vandegrift  v.  Cowlea  Engineering  Co,^ 
161  id.  435 ;  Dworh  v.  Weinberg^  120  App.  Div.  507.)  In  the  case  last 
cited  this  court,  Mr.  Justice  Gatnob  writing,  says :  "  the  plaintiff 
[the  vendee]  made  default  by  not  being  present  and  tendering 
performance.  If  the  defendant  had  himself  done  something  which 
made  performance  by  him  impossible,  or  given  notice  in  advance 
that  he  would  not  convey,  a  tender  by  the  plaintiff  would  not  have 
been  necessary;  the  law  would  excuse  it."  Tender  imports  not 
only  readiness  and  ability  to  perform,  but  actual  production  of  the 
thing  to  he  delivered.  {Eddy  v.  Davis,  116  N.  T.  247,  251.)  The 
only  tender  of  performance  which  a  vendee  can  make  is  tender  of 
the  purchase  money.  This  seems  to  have  been  considered  the  rule. 
In  Hartley  v.  James  (50  K".  Y.  38)  the  court  say  (on  p.  43) : 
**  Under  some  circumstances,  the  court  will  not  hold  a  contract  void 
by  reason  of  the  inability  of  the  seller  to  make  a  perfect  title,  but 
will  put  the  purchaser  to  a  tender  of  paymefnt  and  a  demand  of  the 
deed,  to  the  end  that  the  seller  may  make  his  title  good.  *  *  *  jf 
a  seller  of  lands,  by  an  executory  contract  of  sale  before  the  day  of  per- 
formance, gives  notice  of  his  intention  not  to  perform,  or  absolutely 
refuses  to  perform,  or  on  being  applied  to  is  unable  to  perform,  or 
offers  a  defective  title,  a  formal  tender  and  offer  of  payment  and 
demand  of  a  deed  by  the  purchaser  is  not  necessary  to  entitle  him 
to  treat  the  contract  as  rescinded,  and  recover  back  what  he  has 
paid  thereon."  Tender  is  "  an  offer  to  perform  an  act  which  the 
party  offering  is  bound  to  perform."  (28  Am.  &  Eng.  Ency.  of  Iaw 
[2d  ed.],  4.)  It  is  an  offer  to  perform  an  act  or  to  pay  money,  with 
a  present  ability  to  do  so.  {CockriU  v.  KirTcpatrick,  9  Mo.  697.) 
The  tender  of  the  purchase  money  is  not  absolute  and  unconditional. 
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SO  that  tlie  purchaser  can  under  no  circumstances  withdraw  his 
hand  any  more  than  a  verhal  or  a  written  offer  to  perform  would  be. 
Both  are  conditional  upon  the  vendor  carrying  out  the  terms  of  the 
contract  upon  his  part.  A  tender  of  money  is  not  invalid  because 
coupled  with  a  demand  for  tlie  performance  of  a  reciprocal  duty 
enjoined  by  law  upon  the  pereon  to  whom  the  tender  of  money  is 
made.  (Ilsilpin  v.  Phenix  Ins.  Co.y  118  N.  Y.  165;  Harding  w 
Oiddmga^  73  Fed.  Rep.  335 ;  Henry  v.  Raiman^  25  Penn.  St. 
354.  The  production  of  the  purchase  money  and  its  offer  or  tender 
is  conclusive  evidence  of  the  vendee's  abiHty  and  willingness.  A 
mere  oral  or  written  proposal  to  perform  might  not  be.  The 
soundness  of  such  a  rule  is  manifested  in  this  case,  for  there  was 
evidence  on  the  part  of  the  defendant  that  the  vendee  said  that  he 
did  not  have  sufficient  money  to  close  the  contract  on  the  day 
named,  and  that  in  the  first  instance  he  asked  for  an  adjournment 
on  that  account.  It  was  only  when  the  long  adjournment  that  he 
asked  for  was  refused  that  the  objection  to  the  title  was  made. 

The  complaint  should  not  have  been  dismissed  upon  the  merits, 
and  the  judgment  appealed  from  should  bo  modified  by  striking 
out  these  words,  and  as  modified  should  be  affirmed,  without  costs. 

IIiRscHBERG,  P.  J.,  and  Woodward,  J.,  concurred ;  Gaynor,  J., 
read  for  reversal,  with  whom  Jenks,  J.,  concurred. 

Gaynor,  J.  (dissenting) : 

The  action  is  to  recover  back  the  deposit  paid  on  a  contract  of 
purchase  of  real  estate,  and  also  the  expense  of  examining  the  title. 

On  the  contract  day  the  plaintiff,  refused  to  carry  out  the  contract, 
viz.,  pay  the  purchase  price  and  take  title,  for  the  reason  that  the 
building  department  of  the  city  of  Kew  York  had  begun  a  proceed- 
ing to  have  tl:e  building  thereon  declared  dangerous,  and  to  repair 
it  at  the  expense  of  the  owner,  and  charge  the  property  therewith, 
and  also  with  the  cost  and  the  expense  of  the  proceeding ;  and  filed 
a  lis  pendens  in  such  proceeding,  which  proceeding  and  lis  pendens 
were  still  of  record  and  open.  The  learned  trial  Judge  dismissed 
the  complaint  at  the  close  of  the  evidence  on  both  sides  on  the  sole 
ground,  as  stated  by  him,  that  the  vendee  had  not  convinced  him 
by  sufficient  evidence  that  he  tendered  the  purchase  price. 

But  the  vendee  was  not  obliged  to  tender  the  purchase  price 
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until  the  vendor's  deed  would  convey  a  clear  title.  "Where  the 
vendee  is  not  obliged  to  take  the  title  as  it  exists  on  the  deed  day, 
he  is  not  obliged  to  tender  the  purchase  money  to  the  vendor.  It 
suffices  that  he  offers  to  perform  if  the  title  be  cured  or  perfected. 
This  is  in  accord  with  both  principle  and  authority.  A  tender  of 
the  purchase  price  would  be  folly,  for  when  the  vendor  reached  out 
his  hand  to  take  the  money  the  vendee  would  have  to  draw  it  back. 
There  is  no  such  tender  of  money  as  that.  A  tender  of  the  pur- 
chase price  is  in  order  and  required  only  when  the  vendor  is  then 
there  able  to  convey  a  good  and  clear  title  {Delavan  v.  Duncan^ 
49  N.  Y.  485 ;  Hartley  v.  JameSy  50  id.  38 ;  Morange  v.  Morris^  3 
Keyes,  48).  The  case  of  ZieJien  v.  Smith  (148  N.  Y.  558)  is  not  to 
the  contrary.  It  does  not  deal  with  a  money  tender  at  all,  but  only 
with  readiness  and  oflPer  to  perform.  The  headnote  is  none  too 
careful  and  discriminating,  but  the  opinion  is  "  that  in  cases  where 
by  the  terms  of  the  contract  the  acts  of  the  parties  are  to  be  con- 
current, it  is  the  duty  of  him  who  seeks  to  maintain  an  action  for  a 
breach  of  the  contract,  either  by  way  of  damages  for  the  non- 
performance, or  for  the  recovery  of  money  paid  thereon,  not  only 
to  be  ready  and  willing  to  perform  on  his  part,  but  he  must  demand 
performance  from  the  other  party".  The  opinion  speaks  through- 
out only  of  "  tender  of  performance",  not  of  "tender  of  money" 
or  price.  The  phrase  is  used  in  the  opinion  to  express  what  is 
usually  expressed  by  the  phrase  "offer  of  performance".  Else- 
where the  opinion  more  correctly  states  the  case  as  follows :  "  It  is 
not  alleged  or  claimed  that  the  plaintiff  on  that  day,  or  at  any  other 
time,  offered  to  perform  on  his  part  or  demanded  performance  on 
the  part  of  the  defendant,  and  this  presents  the  serious  question  in 
the  case  and  the  only  obstacle  to  the  plaintiff's  recovery  ",  viz.,  of 
the  amount  paid  on  the  contract,  and  the  expense  of  examining 
title,  as  in  the  present  case.  There,  as  here,  there  was  a  defect 
which  the  vendee  was  entitled  to  liave  removed  bofore  he  was 
required  by  law  to  pay  the  purchase  money  and  take  the  deed  ;  but 
there  the  vendee,  unlike  the  vendee  here,  did  not  demand  per- 
formance and  offer  to  perform,  but  drew  out.  The  evidence  here 
is  that  the  title  company  which  examined  the  title  for  the  vendee 
notified  the  vendor  several  days  before  the  deed  day  of  the  lien, 
and  that  on  the  deed  day  the  vendee  offered  to  perform,  but  required 
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that  the  lien  be  removed,  and  asked  or  offered  that  an  adjournment 
be  had  for  that  purpose.  But  the  learned  trial  Judge  granted  a 
non-suit  on  the  ground  that  he  did  not  go  further,  and  tender  the 
purchase  price  to  the  vendor.  The  vendor  was  not  entitled  to  the 
purchase  price,  and  therefore  no  tender  of  it  was  required.  A 
tender  of  money  is  never  required  until  it  is  due.  If  the  vendee 
was  required  to  tender  it,  the  vendor  was  entitled  to  take  it. 

The  dismissal  cannot  be  upheld  on  the  ground  that  the  defend- 
ant showed  that  the  proceeding  had  been  dropped  or  abandoned  by 
the  building  department.  The  record  of  the  proceeding  showed 
that  it  was  still  pending.  A  letter  of  a  subordinate  in  the  building 
department  to  whom  it  may  concern,  dated  on  the  deed  day,  that 
the  "  unsafe  notices  *  *  *  have  been  signed  off  upon  the  books 
of  this  bureau  ",  was  produced  at  the  time  the  parties  met  on  the 
deed  day,  but  it  was  no  evidence  of  the  loose  facts  stated  by  it,  much 
less  that  the  proceeding  had  been  discontinued  or  abandoned,  and 
should  have  been  excluded.  That  the  proceeding  had  been  pending 
for  six  years  did  not  create  a  presumption  that  it  was  abandoned, 
especially  in  the  delay  of  litigation  hereabouts. 

It  is  true  that  the  vendee  in  contemplation  of  law  contracted  to 
purchase  the  property  just  as  it  was,  liowever  out  of  repair  or 
tumbledown  {Woodenbury  v.  Spier,  122  App.  Div.  396);  but  the 
costs  of  the  proceeding,  including  the  expense  of  survey,  etc.,  by 
the  city,  which  the  property  was  liable  to  have  cast  against  it  by  the 
final  order,  and  which  might  be  considerable,  made  the  proceeding 
an  incumbrance  (Buildhig  Code,  §  155).  There  is  no  evidence 
whatever  that  the  expense  of  the  survey  which  the  city  made,  or 
the  costs  of  the  proceeding  had  been  remitted  by  the  city.  Even 
though  the  owner  did  tlie  work  of  making  the  building  safe  —  and 
that  is  what  is  claimed  —  the  city  was  still  entitled  to  charge  the 
land  with  the  costs  and  expenses. 

The  defendant  was  allowed  to  prove  that  the  lis  pendens  was 
cancelled  after  the  deed  day  on  the  written  consent  of  the  corpora- 
tion counsel,  but  there  is  no  evidence  that  he  thereupon  notified  the 
vendee  of  that  fact  and  tendered  the  deed.  On  the  contrary,  the 
plaintiff  offered  to  prove  that  the  vendor  thereupon  conveyed  the 
property  to  a  third  party,  thereby  making  performance  of  the  con- 
tract impossible,  but  the  court  would  not  permit  it. 
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In  a  word,  the  whole  case  turned  on  the  faihire  of  the  vendee  to 
actually  tender  the  money  to  the  vendor  on  the  deed  day,  whereaa 
he  was  not  entitled  to  it. 

The  judgment  should  be  reversed. 

Jenks,  J.,  concurred. 

Judgment  of  the  County  Court  of  Kings  county  modified  by 
striking  out  the  words  "  upon  the  merits,*'  and  as  so  modified 
affirmed  without  costs. 


Kniokeebookee  Teust  Company,  Appellant,  v.  Taeettown,  White 
Plains  and  Mamabonbok  Railway  Cokpaky  and  Others, 
Respondents. 

J.  Addison  Young,  as  Receiver  of  the  Taeeytown,  WnrrE  Plains 
AND  Mamaeoneok  Railway  Company,  Respondent. 

Second  Department,  June  18,  1909. 

Corporation  —  voluntary  dissolution  —  practice  —  issuance  of  receiver's 
certificates  —  priority  over  mortgage. 

Proceedings  for  the  voluntary  dissolution  of  a  corporation  are  purely  statutory, 
and  non-compliance  with  the  express  requirements  of  the  statute  in  connection 
^ith  the  institution  and  maintenance  of  such  proceedings  is  jurisdictional. 

Where  no  notice  of  a  presentation  of  the  petition  and  schedules,  nor  of  the  appli- 
cation for  an  order  to  show  cause  why  a  corporation  should  not  be  dissolved, 
nor  any  copy  of  the  motion  papers  nor  of  the  proposed  order  was  served  on 
the  Attorney-General,  the  order  to  show  cause  and  all  proceedings  under  it 
are  void. 

An  order  appointing  a  temporary  receiver,  made  after  the  presentation  of  the 
petition,  and  on  proper  notice  to  the  Attorney-GJeneral  is  valid,  for  It  is  not 
necessary  that  it  should  be  preceded  by  a  valid  order  to  show  cause  why  the 
corporation  should  not  be  dissolved. 

The  appointment  of  the  temporary  receiver  being  valid,  the  court  had  jurisdic- 
tion to  regulate  and  control  his  action. 

Where  the  court,  upon  notice  to  a  mortgagee  of  the  property,  made  an  order, 
from  which  no  appeal  was  taken,  directing  the  temporary  receiver  to  issue  his 
certificates  to  a  certain  amount  and  providing  that  they  should  be  a  lien  upon 
the  property  prior  to  the  lien  of  tho  mortgage,  and  later  upon  the  appoint- 
ment of  a  receiver  in  an  action  to  foreclose,  the  court  ordered  him  to  issue 
and  sell  certain  certificates  which  should  be  a  lien  on  the  property  [pHor  to 
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the  lien  of  the  mortgage,  so  much  of  the  order  as  directs  that  the  proceeds 
of  the  sale  be  applied  to  the  redemption  of  the  certificates  already  issued  by 
the  temporary  receiver,  will  be  upheld,  for  it  is  res  adjudicata  as  to  the 
mortgagee. 

Any  unsecured  claims,  which  accrued  prior  to  the  appointment  of  the  receiver 
appointed  in  the  foreclosure  action,  cannot  be  paid  out  of  the  proceeds  of  the 
sale  of  the  certificates  issued  by  the  temporary  receiver,  in  the  absence  of  the 
consent  of  the  bondholders,  and  so  far  as  the  order  directed  this  to  be  done  it 
will  be  reversed. 

In  the  absence  of  special  equities,  the  claims  agaiL^t  each  receiver  should  be 
paid  out  of  the  property  in  his  hands,  and  this  is  so  although  the  same  person 
was  receiver  in  both  proceedings. 

The  issuing  of  receivers*  certificates  in  railroad  and  other  quasi -public  receiver- 
ships, the  amount  thus  raised  to  have  pnority  over  other  liens  against  the 
property,  should  be  directed  only  after  notice  to  lienholders  and  a  full  hearing 
and  investigation  on  the  merits. 

Where  the  order  directing  the  issuance  of  certificates  by  the  receiver  in  the  fore- 
closure action  was  made  before  the  temporary  receiver  in  dissolution  proceed- 
ings had  accounted,  and  a  request  for  investigation  and  examination  waa 
denied,  the  order  will  be  reversed,  except  in  so  far  as  it  directs  the  sale  of 
certificates  to  pay  the  certificates  issued  by  the  temporary  receiver. 

Appeal  by  the  plaintiff,  the  Knickerbocker  Trust  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
"Westchester  on  the  19th  day  of  February,  1909,  authorizing  an  issue 
of  receiver's  ceiiificates  in  an  aggregate  sum  not  to  exceed  $50,000. 

Charles  JT,  Ttittle  [Joseph  S.  Auerhach  with  him  on  the  brief], 
for  the  appellant. 

Arthur  M.  Johnson^  for  the  respondent  receiver. 

Burr,  J. : 

This  action  is  brought  for  the  foreclosure  of  a  mortgage  upon  the 
property  and  franchises  of  the  defendant  railroad  company.  On  the 
13th  day  of  January,  1909,  J.  Addison  Young  was  appointed  as 
receiver  in  this  action.  On  the  eighteenth  day  of  February,  upon 
his  petition,  he  was  authorized  to  issue  certificates  amounting  to  the 
sum  of  $50,000,  which  should  be  a  lien  upon  the  rights,  franchises, 
property  and  assets  of  the  said  railroad  company  prior  to  the  lien 
of  tlio  plaintiffs  mortgage,  and  which,  in  the  event  of  a  sale,  should 
be  fii-st  paid  out  of  the  proceeds  thereof.     By  said  order  the  sum  of 
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$7,500  was  to  be  used  to  meet  a  probable  deficiency  in  the  operating 
expenses  of  the  road  ^y  the  receiver  appointed  in  this  action,  and 
$5,500  was  to  be  used  for  the  expense  of  bricking  switches  on  a  part 
of  the  road  l>ed.  Althongh  the  appeal  was  taken  from  the  entire  order 
by  stipulation  entered  on  the  record,  no  objection  is  made  to  so  much 
of  the  order  as  directs  the  issuing  of  certificates  for  these  purposes. 
The  residue  of  the  proceeds  of  the  sale  of  said  certificates  was  to  be 
used  first  to  discharge  various  claims  against  the  temporary  receiver 
of  the  defendant  railroad  company,  who  was  appointed  on  Janu- 
ary 21,  1908,  in  proceedings  for  the  voluntary  dissolution  of  the 
company,  and,  second,  to  redeem  outstanding  certificates  now  due 
and  payable,  issued  by  such  temporary  receiver  under  an  order 
made  in  the  dissolution  proceedings.  The  power  of  the  court  in 
this  regard  and  the  propriety  of  its  exercise  are  the  questions  to  be 
here  decided. 

We  shall  first  consider  the  attack  upon  so  much  of  the  order  as 
directs  that  certificates  be  issued  to  redeem  the  certificates  issued  by 
the  temporary  receiver.  In  connection  with  that,  it  seems  neces- 
sary  to  consider  and  dispose  of  one  other  question  which  has  been 
raised  upon  this  appeal,  namely,  was  the  appointment  of  the  tem- 
porary receiver  in  the  dissolution  proceedings  absolutely  void  for 
jurisdictional  defects  ?  If  not,  then  the  indebtedness  arising  upon 
the  certificates  issued  by  him  may  be  considered  as  a  single  item ; 
if  it  was,  then  it  may  be  necessary  to  consider  the  various  items  of 
alleged  indebtedness  which  go  to  make  up  the  sura  for  which  they 
were  issued  in  the  same  manner  as  if  the  defendant  railroad  had 
been  operated  by  its  officers  and  directors  up  to  the  date  when  the 
receiver  in  this  action  was  appointed.  On  the  16th  day  of  January, 
1908,  a  majority  of  the  directors  of  the  defendant  railroad  united 
in  a  petition  for  its  dissolution,  under  section  2419  of  the  Code  of 
Civil  Procedure,  upon  the  ground  of  its  insolvency,  and  on  the 
seventeenth  day  of  January  an  order  was  obtained  requiring  all 
persons  interested  to  show  cause  on  the  16th  day  of  March,  1908, 
before  a  referee  named  in  the  said  order,  why  such  dissolution 
should  not  be  had,  which  order  to  show  cause  provided  for  the 
service  of  a  copy  thereof  both  personally  and  by  publication.  No 
notice  of  the  presentation  of  the  petition  and  schedules,  nor  of  the 
application  for  such  order  to  show  cause,  nor  any  copy  of  the 
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motion  papers,  nor  of  such  proposed  order,  was  served  upon  the 
Attorney-General.  The  statate  not  only  required  this  to  be  done, 
but  in  express  terms  provided  that  in  default  thereof  any  order  or 
judgment  based  upon  such  papers,  granted  in  any  action  or  pro- 
ceeding to  dissolve  a  corporation,  should  be  void.  (Laws  of  1883, 
cliap.  378,  §  8.)  The  proceedings  here  attempted  to  be  taken  were 
purely  statutory,  and  a  violation  of  express  requirements  of  the 
statute  in  connection  with  the  institution  and  maintenance  of  such  pro> 
ceedings  are  jurisdictional  in  character.  {Matter  of  Strang  Co.y  No.  i, 
128  App.  Div.  208 ;  Matter  ofDolgeviUe  El.  L.  <k  P.  Co.,  160  N.  Y. 
500  ;  Matter  of  Sinwnda  Mfg.  Co.^  39  App.  Div.  6Y6 ;  Whitney  v. 
New  York  <&  AUantio  JS.  R.  Co.,  32  Hun,  164.)  The  order  to 
show  cause  being  void,  all  proceedings  had  under  it  were  without 
jurisdiction  and  also  void.  On  the  17th  day  of  January,  1908, 
upon  the  petition  above  referred  to,  the  court  also  granted  an  order  to 
show  cause  why  a  temporary  receiver  should  not  be  appointed, 
returnable  before  it  on  the  twenty-first  day  of  January.  This  order 
and  the  necessary  papers  accompanying  it  seem  to  have  been  served 
upon  the  Attorney-General  as  required  by  the  statute,  and  upon  the 
return  day  of  the  said  order,  J.  Addison  Young,  the  same  person 
who  has  been  appointed  receiver  in  this  action,  was  appointed  as  snch 
temporary  receiver  and  qualified  by  giving  the  bond  referred  to  in 
the  said  order.  The  statute  provides  that  if  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court  that  a  corporation  is  insol- 
vent, the  court  may  at  any  stage  of  the  proceedings  "before  the  final 
order  appoint  a  temporary  receiver  of  the  property  of  the  corpora- 
tion. (Code  Civ.  Proc.  §  2423.)  The  petition  was  before  the 
court.  It  contained  some  evidence  of  the  insolvency  of  the  cor- 
poration. It  was  for  the  court  to  say  whether  such  evidence  was 
satisfactory.  Tlie  filing  of  the  petition  was  the  commencement  of 
the  proceedings.  If  in  proper  form,  it  gave  the  court  jurisdiction  to 
entertain  all  subsequent  proceedings  which  were  conducted  in  accord- 
ance with  statutory  requirements.  {Matter  of  Simonds  Mfg.  Co., 
supra,)  There  is  nothing  in  the  statute  which  in  express  words 
requires  that  the  granting  of  a  valid  order  to  show  cause  why  the  cor- 
poration sliould  not  be  dissolved  should  precede  the  granting  of  an 
order  appointing  a  temporary  receiver.  It  is  the  common  practice  to 
grant  such  an  order  at  the  same  time  that  the  order  to  show  cause  for 
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dissolution  is  granted,  or  immediately  thereafter  and  before  the 
service  thereof.  The  statute  does  not  prescribe  how  soon  after  the 
filing  of  the  petition  this  latter  order  must  be  granted.  So  that,  even 
though  the  order  to  show  cause  for  dissolution  was  void  and  no 
proceedings  could  be  taken  under  it  effecting  such  dissolution,  it 
seems  to  us  that  the  order  appointing  the  temporary  receiver  was 
perfectly  valid.  It  is  unnecessary,  therefore,  for  us  now  to  con- 
sider the  effect  of  the  attempt  to  cure  the  jurisdictional  defects  in 
the  order  to  show  cause  by  subsequent  orders  in  the  proceeding. 
Subsequent  to  his  appointment,  and  on  June  20,  1908,  on  the 
affidavit  of  the  temporary  receiver,  and  upon  notice  to  the  Attorney- 
General  and  to  the  plaintiff  in  this  action,  who  appeared  and  opposed 
the  application,  the  court  made  an  order  that  the  temporary  receiver 
issue  his  certificates,  not  exceeding  in  amount  the  sum  of  $13,000, 
and  apply  the  proceeds  to  the  purchase  and  installation  of  two  rotary 
converters,  and  the  necessary  apparatus  in  connection  therewith,  in 
the  power  house  of  the  said  railroad  company.  This  order  further 
provided  that  such  certificates  should  be  a  prior  lien  to  the  lien  of 
plaintifi['s  mortgage  upon  the  property  and  assets  of  the  railroad 
company.  Whether  the  statute  authorizes  the  issuing  of  certificates 
of  indebtedness  by  a  temporary  receiver  is  not  now  before  us  for 
review.  In  at  least  two  cases  the  existence  of  such  a  power  seems 
to  have  been  recognized.  {Rochester  Trust  <b  Safe  Deposit  Co.  v. 
a,  O.  cfe  li.  S.  Ji.  Co.,  122  App.  Div.  193 ;  Toiimsend  v.  Oneonta, 
C.  (&  It.  S.  li.  Co.,  88  id.  208.)  Neither  may  we  now  consider 
whether  the  circumstances  warranted  the  issuing  of  such  certificates. 
Although  by  reason  of  the  failure  to  issue  a  valid  order  to  show 
cause,  which  is  in  the  nature  of  process,  the  court  was  not  in  a  posi- 
tion to  decree  dissolution,  if  we  are  right  in  our  conclusion  that  the 
proceedings  were  so  far  pending  and  before  the  court  that  it  had 
jurisdiction  and  could  appoint  a  temporary  receiver,  it  could  also 
regulate  and  control  his  action.  If  its  orders  in  respect  to  this  were 
erroneous,  the  remedy  of  any  one  who  had  notice  of  application 
therefor  and  was  aggrieved  thereby  (and  the  plaintiff  was  in  that 
position)  was  to  appeal  from  such  orders.  They  cannot  be  attacked 
collaterally.  So  far  then  as  the  order  in  this  action  directed  that 
the  proceeds  of  the  sale  of  the  certificates  of  the '  mortgage 
App.  Div.— Vol.  CXXXIII.        19 
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receiver  be  applied  to  tlie  redemption  of  the  certificates  isBued 
by  the  temporary  receiver  it  was  right,  for  the  question  was  res 
ad^udicata. 

The  remaining  items  for  which,  according  to  the  aflSdavit  of  the 
mortgage  receiver,  the  proceeds  of  the  sale  of  certificates  were  to  be 
applied,  stand  upon  a  di£Eerent  footing.  These  are  bills  for  electric 
power  furnished  by  the  Westchester  Lighting  Company,  for  repairs 
to  the  engine,  for  coal  and  other  supplies,  for  costs  and  counsel  fees 
to  the  attorney  of  the  petitioner  in  the  dissolution  proceedings,  for 
counsel  fees  to  the  attorney  for  the  temporary  receiver,  for  unliqui- 
dated claims  for  damages  against  the  temporary  receiver  while 
operating  the  road,  for  his  commissions  and  costs  upon  his  account- 
ing and  for  other  incidental  expenses. 

We  shall  first  consider  the  question  whether,  if  no  receiver  had 
been  appointed  in  the  dissolution  proceedings,  but  up  to  the  time 
wlien  the  mortgage  receiver  was  appointed  the  road  had  been 
operated  by  its  oflScers  and  directors,  certificates  could  be  issued  to 
pay  any  existing  indebtedness  of  the  character  above  referred  to,  or 
of  any  other  character,  which  should  give  the  holders  thereof  a 
preferential  lien.  No  case  has  been  cited,  nor  have  we  been  able 
to  find  any  in  this  State,  which  holds  that  the  rule  has  been  adopted 
that  any  unsecured  claims,  however  meritorious  in  character,  which 
accrued  prior  to  the  appointment  of  a  receiver,  could  be  paid  out  of 
the  proceeds  of  sale  of  such  certificates  in  the  absence  of  the  consent 
of  the  bondliolders.  {Mercantile  Trust  Co.  v.  Kings  Co.  El.  H.  Co.j 
40  App.  Div.  141 ;  Metropolitan  Trust  Co.  v.  T.  V.  <&  C.  JS.  R.  Co., 
103  K  Y.  245 ;  Farmers'  L.  &  T.  Co.  v.  Bankeri  dk  Mer.  Tel.  Co., 
148  id.  315 ;  Powers  v.  Joxirdan^  4  N.  Y.  St.  Kepr.  839.)  The  more 
liberal  rule,  which  was  at  one  time  adopted  by  many  of  the  United 
States  Circuit  Courts,  we  deem  to  a  large  extent  disapproved  by  the 
more  recent  decisions  in  the  United  States  Supreme  Court.  (  Gregg  v. 
Met  Trust  Co.,  197  U.  S.  183 ;  Scott  v.  Q.  A.  R.  R.  Co.,  162  Fed. 
Eep.  828.)  Does  the  fact  that  for  nearly  a  year  prior  to  the  date  of 
the  mortgage  receivership  the  defendant  railroad  had  been  in  the  pos- 
session and  under  the  control  of  the  temporary  receiver  appointed 
in  the  dissolution  proceedings,  call  for  the  establishment  of  any  dif- 
ferent rule  ?  It  seems  to  us  not.  The  receiver  in  the  foreclosure 
action  took  and  held  all  of  the  property  covered  by  and  subject  to 
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the  mortgage.  After  his  appointment  the  receiver  in  the  dissolu- 
tion proceedings  took  and  held  all  of  the  other  property  of  the 
company^  and  this  is  so  even  though  the  same  person  may  be  the 
receiver  in  botli  proceedings.  {Hennng  v.  N.  Y,,  Z.  E.  (&  W.  H. 
JR.  Co.y  105  N.  Y.  340.)  As  a  general  rule,  and  in  the  absence  of 
special  equities,  the  claims  against  each  receiver  should  be  paid  out 
of  the  property  which  is  in  such  receivei'^s  hands.  {Fordyce  v. 
Omaha,  K.  G.  cfe  E.  R.  i?.,  145  Fed.  Rep.  544 ;  Atlantic  Trust 
Co.  V.  Dana,  128  id.  209.)  But  in  any  event  such  order  should  not 
be  made  at  the  present  time,  and  under  the  circumstances  presented 
to  tlie  court  when  the  order  appealed  from  was  made.  The  only 
ground  upon  which,  in  any  jurisdiction,  receivers'  certificates  have 
been  authorized  which  should  have  priority  of  lien  upon  the  corpus 
of  the  property  over  the  lien  of  the  mortgage  bondholders,  has  been 
either  that  "  income  which  should  have  been  appropriated  to  the 
current  operating  expenses  has  been  diverted  to  the  bondholders,  or 
to  the  improvement  of  the  co7pics  of  the  mortgaged  estate,"  or  that 
tliey  were  issued  "  for  the  purpose  of  continuing  the  operation  of 
the  railroad,  [so  that]  the  company  should  have  credit  for  ita 
operating  expenses,  a  credit  which  could  not  be  maintained  were 
it  to  be  subjected  to  the  hazard  of  the  general  financial  condition 
of  the  company."  (Ouarantee  Trust  Co.  v.  P.,  R.  &  N.  E,  R. 
R.  Co.,  31  App.  Div.  511.)  The  temporary  receiver  has  not  yet 
accounted.  Until  such  accounting,  in  which  all  parties  interested 
shall  have  an  opportunity  to  be  heard,  it  is  impossible  for  the  court 
to  determine  the  amount  of  income  during  the  period  when  the  tem- 
porary receiver  was  in  possession,  or  the  application  thereof.  If  it 
became  apparent  to  him  that  the  road  was  being  operated  at  a  loss,  it 
was  the  duty  of  the  said  receiver  to  immediately  report  such  fact  to 
the  court  for  its  instructions.  As  has  been  well  said,  "  It  is  true  that 
a  railroad  company  is  a  corporation  operating  a  public  highway, 
but  it  does  not  follow  that  the  discharge  of  its  public  [duties  ?] 
excuses  it  from  amenability  for  its  private  obligations.  If  it  cannot 
keep  up  and  maintain  its  road  in  a  suitable  condition,  and  perform 
tlie  public  service  for  which  it  was  endowed  with  its  faculties  and 
franchises,  it  must  give  way  to  those  who  can.  Its  bonds  cannot 
be  confiscated  because  it  lacks  self-sustaining  ability."  {MorgarCa 
Co.  V.  Texas  Central  Railway,  137  U,  S.  171, 196.)    The  issuing 
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of  receivers'  certificates  in  railroad  and  other  qnasi-pnblic  receiver- 
ships, the  amount  thas  raised  to  have  priority  over  other  liens 
against  the  property,  should  only  be  ordered  after  notice  to  lien- 
holders  and  a  full  hearing  and  investigation  on  the  merits.  (17 
Ency.  PI.  &  Pr.  831;  Unio9i  Trust  Co.  v.  lUinais  Midland  Co., 
117  U.  S.  456 ;  Meyer  v.  Johnston,  53  Ala.  237 ;  Sand  v.  H.  R.  Co. 
10  S.  C.  406  ;  Ex  parte  MitcheU,  12  id.  83  ;  Oshome  v.  Big  Stone 
Gap  Colliery  Co.,  96  Va.  58.)  Although  a  request  was  made  for 
such  investigation  and  examination  it  was  denied. 

It  follows  that  the  order  appealed  from  should  be  modified  by 
reducing  the  amount  for  which  receiver's  certificates  may  be  issued 
to  the  sum  of  $26,000,  to  be  applied  as  indicated  in  this  opinion, 
and  as  so  modified  affirmed,  without  costs,  and  without  prejudice  to 
an  application,  after  the  temporary  receiver  has  accounted,  for  an 
order  of  reference  to  take  proof  and  report  to  the  court  as  to  the 
existence  of  any  other  claims  against  the  temporary  receiver  which 
the  property  in  his  hands  is  not  sufficient  to  pay,  and  as  to  the  pro- 
priety of  issuing  certificates  in  payment  thereof  which  shall  have 
priority  of  lien  over  tlie  lien  of  the  mortgage. 

Woodward,  Jenks,  Gaynor  and  Miller,  JJ.,  concurred. 

Order  modified  in  accordance  with  opinion,  and  as  so  modi- 
fied affirmed,  without  costs.  Settle  order  before  Mr.  Justice 
Burr. 
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In  the  Matter  of  the  Petition  of  Bobebt  Hebing,  Appellant,  for  a 
Writ  of  Certiorari  Commanding  Maynard  N.  Clement,  as  State 
Commissioner  of  Excise,  and  Others,  Respondents,  to  Certify  and 
Eetiirn  to  the  Clerk  of  the  Supreme  Court,  Kings  County,  All 
Proceedings,  etc.,  Eelating  to  tlie  Refusal  of  Edward  Kendall, 
then  Special  Agent  and  Acting  Special  Deputy  Commissioner  of 
Excise  for  tlie  Borough  of  Brooklyn,  to  Issue  to  the  Said  Robert 
Herinq,  a  Liquor  Tax  Certificate,  etc. 

Second  Department,  June  18, 1909. 

Intoxicatizig  liquors  —  er^tion  of  church  within  200  feet  of  saloon  — 
license  —  statutory  constructiozi. 

Where  the  Legtslalure  in  express  words  provides  exceptions  to  a  general  rule, 
such  provisions  are  to  be  deemed  exclusive  and  to  forbid  the  creating  of  any 
fiiither  exceptions  by  implication. 

The  exceptions  contained  in  the  Liquor  Tax  Law  in  respect  to  churches  and 
schools  should  be  construed  liberally  in  their  favor  and  strictly  against  appli- 
cants for  licenses  within  the  prescribed  distances. 

There  is  no  vested  right  to  traffic  in  liquor  and  the  State  can  at  any  time  step  in 
and  absolutely  prohibit  it,  no  matter  how  long  it  has  been  carried  on  or  how 
much  has  been  invested  therein,  or  how  serious  the  losses  which  may  result. 

Where  a  church  is  erected  within  200  feet  of  an  existing  saloon,  no  further 
licenses  should  be  granted  to  the  latter,  although  the  business  has  been  estab- 
lished there  for  several  years  and  the  value  of  the  property  will  be  decreased 
by  the  owner's  inability  to  procure  a  license. 

Appeal  by  the  petitioner,  Eobert  Hering,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  10th 
day  of  February,  1909,  dismissing  a  writ  of  certiorari. 

D'Cady  Ilerricky  for  the  appellant. 

Herbert  H.  Kellogg  [Albert  0.  Brigga  with  him  on  the  brief], 
for  the  respondents. 

Bl7BB,  J. : 

On  the  30th  of  September,  1908,  the  appellant  applied  for  a 
license  to  traffic  in  liquors  upon  the  premises  situated  upon  the 
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northwest  corner  of  Saratoga  avenue  and  Sampter  street  in  the 
borough  of  Brooklyn  for  one  year,  from  October  1,  1908,  to  Sep- 
tember 30, 1909,  under  subdivision  1  of  section  11  of  the  Liquor  Tax 
Law.  (See  Laws  of  1896,  chap.  112,  §  11,  subd.  1,  as  amd.  by  Laws 
of  1903,  chap.  115.)  He  had  been  the  owner  of  such  premises  since 
the  3d  of  March,  1902,  and  since  the  3d  of  April,  1902,  under  cer- 
tificates granted  from  year  to  year,  had  there  carried  on  business,  the 
last  certificate  expiring  on  September  30,  1908.  In  April,  1907,  the 
land  on  the'  southwest  comer  of  Saratoga  avenue  and  Sumpter 
street  was  purchased  by  a  religious  corporation,  and  thereafter  a 
building  was  erected  thereon  which  since  December  1,  1907,  has 
been  continuously  occupied  exclusively  as  a  church.  It  is  conceded 
that  the  premises  occupied  by  the  appellant  are  within  200  feet  of 
the  said  church  building.  His  application  was  refused,  and  the 
action  of  the  special  deputy  commissioner  of  excise  for  the  borough 
of  Brooklyn  was  brought  up  for  review  before  a  Special  Term  of 
tlie  Supreme  Court  in  the  county  of  Kings,  and  from  the  order 
sustaining  his  action  this  appeal  is  taken. 

The  Liquor  Tax  Law  provides  (§  24)*  that  "  TraflSc  in  liquor  shall 
not  be  permitted :  *  *  *  2.  Under  the  provisions  of  subdivision 
one  of  section  eleven  of  this  act  in  any  building  *  *  *  which  shall 
be  on  tlie  same  street  or  avenue  and  within  two  hundred  feet  of  a 
building  occupied  exclusively  as  a  church."  This  clear  provision  of 
the  statute  required  the  commissioner  to  refuse  to  grant  the  certifi- 
cate unless  there  is  either  some  express  exception  thereto  which 
operates  in  appellant's  favor,  or  unless,  although  within  the  letter  of 
the  act,  there  is  an  implied  exception  to  be  found  therein  when  the 
act  is  construed  according  to  the  true  intent  and  meaning  of  the  law- 
makers. It  is  unnecessary  to  enumerate  the  express  exceptions 
contained  in  the  statute,  for  it  is  conceded  that  the  appellant  has 
not  brought  himself  within  either  of  them.  But  it  is  urged  in  his 
behalf  that  inasmuch  as  he  had  established  his  place  of  business 
several  years  ago,  and  under  certificates  granted  from  year  to  year 
had  there  carried  on  the  traffic  in  liquors,  and  inasmuch  as  this 
must  have  been  known  to  the  religious  corporation  when  it  located 
its  church  building  within  200  feet  of  the  entrance  to  his  building, 

♦See  LawB  of  1896,  chap.  112,  §  24,  subd.  2,  as  amd.  by  Laws  of  1908,  chap. 
860.— [Rep. 
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it  woald  be  nnjofit  and  unfair  to  deny  his  application  for  a  farther 
certificate  since  the  refusal  thereof  will  result  in  destroying  both  the 
value  of  his  property  for  saloon  purposes  and  the  business  of  traffick- 
ing in  liquors  which  he  has  built  up  in  that  particular  place.  We 
are,  therefore,  asked  to  write  into  the  statute  an  exception  which 
does  not  exist  in  express  words.  To  do  so  would  violate  the  rule 
of  statutory  construction  that  where  the  Legislature  have  in  express 
words  provided  exceptions  to  a  general  rule,  such  provisions  are  to 
be  deemed  exclusive  and  to  forbid  the  creating  of  any  further 
exceptions  by  implication.  (Suth.  Stat  Const.  §  328.)  Again,  the 
courts  have  uniformly  held  that  the  exceptions  contained  in  the 
statute  in  respect  to  churches  and  schools  should  be  liberally  con- 
strued in  their  favor,  and  strictly  against  applicants  for  licenses 
within  the  prescribed  distances.  {Matter  of  PldCCy  27  App. 
Div.  561 ;  affd.,  156  N.  Y.  691.)  Beyond  that  the  situation  is  one 
which  does  not  demand  a  construction  f  the  statute  beyond  the 
literal  meaning  of  its  provisions  in  favor  of  the  applicant  for  a  cer- 
tificate. Traffic  in  liquors  has  been  recognized  as  a  lawful  occupa* 
tion,  but  because  of  the  many  evils  attendant  thereon  it  is  sub 
ject  to  regulation  by  the  State  in  the  exercise  of  its  police 
power.  There  is  no  vested  right  to  carry  on  such  traffic  which  is 
in  the  nature  of  property ;  the  State  can  at  any  time  step  in  and 
absolutely  prohibit  it,  no  matter  how  long  it  has  been  carried  on, 
nor  how  great  sums  may  have  been  invested  therein,  nor  how  serious 
the  losses  which  may  result  from  such  prohibition.  {Kresser  v. 
lyman^  74  Fed.  Rep.  765 ;  Matter  of  Clement  {Brady  Uertificate'\y 
54  Misc.  Rep.  852 ;  People  ex  rel.  Berna/rd  v.  MoKee^  59  id.  369 ; 
affd.,  126  App.  Div.  954 ;  Matter  of  Clement  [  Van  Etten  Certificate'], 
57  Misc.  Rep.  47.)  If  it  can  absolutely  prohibit,  it  can  impose  any 
conditions,  however  severe.  Every  one  who  engages  in  the  liquor 
traffic  must  be  deemed  to  have  done  so  recognizing  the  hazardous 
nature  thereof,  and  that  at  any  time  the  value  of  his  investment 
therein  may  be  seriously  impaired,  if  not  wholly  destroyed.  If  the 
contention  of  the  appellant  here  were  correct,  then  if  one  located  a 
saloon  upon  the  corner  of  an  unoccupied  block  of  ground,  although 
sabsequently  valuable  and  expensive  prjvate  dwellings  were  erected 
thereon,  the  applicant  for  a  certificate  under  the  Liquor  Tax  Law 
would  be  absolved  from  the  necessity  of  obtaining  the  consent  in  writ- 
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ing  specified  in  the  statnte*  from  tlie  owners  of  two-thirds  of  the  total 
number  of  such  baildings  so  occupied  as  dwellings  within  two  hun- 
dred feet  of  the  entrance  to  the  premises  where  such  trafiSc  was  to 
be  carried  on.  Such  a  construction  would  enable  the  trafficker  in 
liquor  to  seriously  depreciate  the  value  of  the  property  adjoining 
his  place  of  business  without  the  consent  of  the  owners  and  without 
compensating  them.  It  may  be  urged  that  the  conrerse  is  true. 
The  property  owner  or  the  church  may  seriously  depreciate  the 
value  of  the  saloon  property.  The  distinction  between  the  two 
classes  of  cases  is  just  here.  The  person  who  engages  in  the  liquor 
traffic  does  so  deliberately,  knowing  the  hazards  which  he  runs  if  he 
is  unable  to  fulfill  the  conditions  precedent  to  the  renewal  of  his 
license  from  year  to  year.  He  accepts  these  risks  when  he  enters 
the  business.  The  property  owner  on  the  other  hand  does  not  need 
the  permission  of  the  State  to  acquire  his  property,  nor  to  hold  nor 
to  use  the  same.  He  has  no  conditions  to  fulfill,  and  he  purchases 
his  property  relying  upon  knowledge  of  that  fact.  The  contention 
of  the  appellant  that  an  opportunity  is  afforded  to  harass  the  dealer 
in  liquors  and  to  destroy  his  property,  if  a  so-called  school  for  box- 
ing or  to  give  instruction  in  dancing  or  physical  culture  were  located 
next  to  his  saloon,  or  to  a  valuable  hotel  property,  which  value,  in 
part  at  least,  was  due  to  the  fact  that  it  was  permitted  to  traffic  in 
liquors,  seems  to  be  not  well  founded.  The  phrase  of  the  statutef 
"  schoolhouse  "  had  in  view  schools  devoted  to  such  general  ele- 
mentary and  intermediate  instruction  as  is  adapted  to  the  education 
of  children  and  youth.     (Matter  of  Townsend^  195  N.  Y.  214.) 

The  order  appealed  from  should  be  affirmed,  with  costs  and 
disbursements. 

Jknks,   Gaynor  and  Miller,  JJ.,  concurred;  Woodward,  J., 
concurred  in  separate  memorandum. 

Woodward,  J.  (concurring) : 

While  I  think  the  reasons  which  prompted  the  Legislature  to 
except  from  the  limitations  to  schools  and  churches  those  places 


♦See  Laws  of  1896,  chap.  112,  §  17,  subd.  8,  as  amd.  by  Laws  of  1908,  chaps. 
144,  850.-[Rkp. 
tSee  §  24,  subd.  2,  as  amd.  «wpra.— [Rbp. 
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which  were  actually  lawfully  engaged  in  the  liquor  business  in  1896, 
should  operate  to  give  a  like  exemption  to  property  which  has  been 
so  used  before  the  erection  of  a  church,  I  am  unable  to  find  any 
authority  for  changing  the  exact  and  well-understood  language  of 
the  statute.  I  think  the  relator  must  go  to  the  Legislature  for  relief. 
I,  therefore,  vote  to  affirm. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Voluntary  Dissolution  of  the  Tarbytown, 
White  Plains  and  Mamaroneck  Kail  way  Company,  a  Domestic 
Corporation. 

Knickerbocker  Trust  Company,  as  Trustee,  etc..  Appellant; 
Recne  Martin  and  Othei-s,  as  Directors  of  the  Tarbytown,  White 
Plains  and  Mamaroneck  Railway  Company,  Respondents. 

Second  Department,  June  18,  1909. 

Court  -T  powers  —  voluntary   dissolution   of  corporation  —  ex^oining^ 
actions  —  extra  allowance. 

The  power  which  the  court  possesses  in  proceedings  for  the  voluntary  dissolu- 
tion of  a  corporation  is  purely  statutory  and  does  not  depend  on  ijs  general 
equity  powers. 

The  injunctive  power  of  the  court  before  the  final  order  in  such  proceedings  is 
limited  to  restraining  the  prosecution  of  actions  for  a  sum  of  money  only,  and 
the  prosecution  of  a  foreclosure  action  against  the  property  of  the  corporation 
cannot  be  restrained  by  injunction. 

The  court  has  no  power  to  grant  an  extra  allowance  to  the  petitioners  in  a  pro- 
ceeding for  the  voluntary  dissolution  of  a  corporation. 

Appeal  by  the  Knickerbocker  Trust  Company,  as  trustee,  etc., 
from  an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
Westchester  on  the  15th  day  of  January,  1909,  confirming  the  report 
of  a  referee. 

Charles  S.  Tuttle  [Joseph  S.  Auerbach  and  Harold  C.  McCcUom 
with  him  on  the  brief],  for  the  appellant. 

Middleton  S.  BorUmd^  for  the  respondents. 
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BuKR,  J. : 

On  March  1,  1908,  the  Tarrytown,  White  Plains  and  Mamaroneck 
Sailwaj  Company  executed  a  mortgage  to  the  Knickerbocker  Trust 
Company,  as  trustee,  to  secure  its  bonded  indebtedness,  amounting  to 
$300,000,  and  covering  all  the  property,  franchises  and  assets  of  the 
said  company.  On  January  13,  1909,  in  an  action  then  pending  in 
the  Supreme  Court  sitting  in  Westchester  county  for  the  foreclosure 
of  said  mortgage,  a  receiver  was  appointed  of  all  the  mortgaged 
premises  and  property  mentioned  in  the  complaint  in  said  action, 
and  tlie  rents,  issues  and  profits  thereof,  who  duly  qualified.  On  the 
fifteenth  day  of  January,  in  the  same  court,  an  order  was  entered  in 
a  proceeding  entitled  In  the  Matter  of  the  Vohmtary  Dissolution  of 
the  Tarrytown,  White  Plains  and  Mamaroneck  Kailway  Company, 
a  Domestic  Corporation.  That  order  contained,  among  others,  the 
following  provisions : 

"  And  it  is  further  ordered  that  the  creditors  of  said  corporation 
and  all  other  persons  be  and  they  are  hereby  restrained  and  enjoined 
from  bringing  any  action  or  proceedings  against  the  said  corporation, 
and  they  are  hereby  restrained  and  enjoined  from  taking  any  further 
proceedings  in  any  action  or  proceeding  heretofore  commenced  by 
them  or  any  of  them  against  the  said  corporation  or  any  of  the  offi- 
cers or  stockholders  thereof,  except  upon  and  until  the  further  order 
of  this  Court.     *     *     * 

"  And  it  is  further  ordered,  adjudged  and  decreed  that  the  said 
temporary  receiver  pay  out  of  the  income  and  earnings  or  other 
funds  of  the  said  corporation  now  in  his  hands,  or  if  the  same  be 
insufficient,  then  same  or  any  deficiency  thereof  shall  be  payable  out 
of  the  first  funds  in  the  hands  of  said  permanent  receiver,  the  sum 
of  two  thousand  dollars,  which  is  hereby  awarded  to  Messrs.  Bowers 
&  Sands,  the  attorneys  and  counsel  of  the  petitioners  herein,  as  an 
allowance  in  addition  to  their  taxable  costs  in  this  proceeding,  and 
also  the  sum  of  one  hundred  and  ninety-one  and  92/100  dollars 
taxed  for  said  petitioners  as  their  costs  and  disbursements  in  this 
proceeding,  to  be  adjusted  by  the  clerk  of  the  county  of  Westchester." 

The  Knickerbocker  Trust  Company  appeared  specially  upon 
the  hearing  of  the  motion  to  oppose  the  granting  of  the  order,  and 
now  appeals  from  the  same.  By  stipulation  entered  in  the  record 
the  only  questions  raised  upon  the  hearing  of  said  appeal  relate 
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to  the  provisions  of  the  order  above  referred  to.  The  court  has  no 
power  to  make  an  order  restraining  the  prosecution  of  the  action  in 
foreclosure  by  the  said  trustee.  The  injunctive  power  of  the  court 
before  final  order  in  dissolution  proceedings  is  limited  to  restraining 
actions  for  the  recovery  of  a  sum  of  money  only.  (Code  Civ.  Proc. 
§  2423.)  There  is  no  greater  power  conferred  upon  the  court  in 
connection  with  the  granting  of  a  final  order.  The  power  which 
the  court  possesses  in  such  proceedings  is  purely  statutory,  and  does 
not  depend  upon  its  general  equity  powere.  The  lien  of  the  mort- 
gagee must  be  preserved,  with  the  right  to  enforce  the  same,  unless 
courts  and  Legislatures  are  to  override  tlie  vested  rights  of  creditors. 
{Matter  of  Bingha/inton  G,  E.  Co.^  143  N.  T.  261;  Damdaon  v. 
John  Good  Cordage  Co.^  63  App.  Div.  366 ;  Matter  of  Hamilton 
ParJt  Co.,  1  id.  375.)  The  court  was  without  power  to  make  an 
extra  allowance  to  the  petitioners  in  the  proceedings  for  the  volun- 
tary dissolution  of  the  company.  Such  a  proceeding,  taken  under 
title  11  of  chapter  17  of  the  Code  of  Civil  Procedure,  is  a  special 
proceeding.  (Code  Civ.  Proc.  §§  3333,  3334.)  There  is  no  power 
to  make  an  extra  allowance  in  a  special  proceeding,  except  that  in 
certain  districts  of  the  State  such  an  allowance  may  be  made  in  spe- 
cial proceedings  by  way  of  certiorari  to  review  assessments.  (Code 
Civ.  Proc.  §  3253 ;  Rensselaer  <b  Saratoga  B.  R.  Co,  v.  Davis, 
55  N.  T.  145 ;  Matter  of  Holden,  126  id.  589  ;  Matter  of  City  of 
BrooTdyn^  148  id.  107 ;  Matter  of  Grade  Crossing  Commissioners, 
20  App.  Div.  273.) 

The  order  appealed  from  must  be  modified  by  striking  there- 
from so  much  of  the  provisions  thereof  as  restrain  and  enjoin  the 
Knickerbocker  Trust  Company,  as  trustee,  from  proceeding  with  the 
action  to  foreclose  its  mortgage,  and  by  striking  therefrom  the 
provisions  making  an  extra  allowance  in  addition  to  the  taxable 
costs  to  the  attorneys  and  counsel  of  the  petitioner  in  said  pro- 
ceedings, and  as  modified  the  said  order  is  affirmed,  without  costs. 

"WooDWABD,  Jbnks,  Gaynob  and  Millbb,  J  J.,  concurred. 

Order  modified  in  accordance  with  opinion,  and  as  so  modified 
affirmed,  without  costs.     Settle  order  before  Mr.  Justice  Bubb. 
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SiBD  S.  CoLEB,  Eespondent,  v.  The  Brooklyn  Daily  Eaqls, 

Appellant. 

Second  Department,  June  4,  1909. 

Practice  —  special  Jury  —  conatitutional  law  —  libel  —  importance   of 


In  so  far  as  chapter  564  of  the  Laws  of  1902  provides  for  the  appointment  of  a 
commissioner  of  Jurors  for  Kings  county,  it  does  not  o£fend  article  3,  section 
18,  of  the  State  Constitution  providing  that  ''the  Legislature  shall  not  pass  a 
private  or  local  bill  in  any  of  the  following  cases:  *  *  *  Selecting,  draw- 
ing, summoning  or  impaneling  grand  or  petit  jurors." 

Chapter  602  of  the  Laws  of  1901,  as  amended  by  chapter  458  of  the  Laws  of 
1904,  providing  that  where  upon  an  application  for  a  special  Jury  it  appears 
to  the  court  that  "  by  reason  of  the  importance  or  intricacy  of  the  case  a  special 
Jury  is  required  *  »  ♦  the  court  to  which  the  motion  is  made  may"  order 
the  trial  to  be  had  by  a  special  jury,  being  applicable  to  all  counties  having 
a  population  of  1,000,000  or  more,  is  not  unconstitutional  as  being  a  local  law 
in  violation  of  article  8,  section  18,  of  the  State  Constitution. 

Where  a  newspaper  charges  a  borough  president  of  New  York  city  with  being 
interested  in  street  paving  contracts  in  violation  of  the  charter,  and  he  brings 
an  action  for  libel,  the  public  are  interested  in  the  investigation  of  the  charge 
and  the  case  is  an  important  one  within  the  meaning  of  t'he  statute  providing 
for  a  special  jury. 

Appeal  by  the  defendant,  The  Brooklyn  Daily  Eagle,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  16th  day  of  April,  1909,  denying  the  defendant's  motion  for 
a  special  jury. 

William  iT.  Dykman,  for  the  appellant 

Martin  Corihoy^  for  the  respondent. 

Miller,  J. : 

The  action  is  for  the  publication  by  the  defendant  of  an  article 
charging  the  plaintiff,  the  borough  president  of  the  borough  of 
Brooklyn,  with  being  interested  in  street  paving  contracts  in  viola- 
tion of  section  1533  of  the  charter  (I^wsof  1901,  chap.  466).  The 
complaint  demands  damages  in  the  sum  of  $100,000. 

The  respondent  raised  on  oral  argument  for  the  first  time  the 
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point  that  chapter  564  of  the  Laws  of  1902  is  nnconstitntional 
for  offending  article  3,  section  18,  of  the  State  Constitntion,  which 
provides  tliat  ^^  the  Legislature  shall  not  pass  a  private  or  local  bill 
in  any  of  the  following  cases ;  *  *  *  Selecting,  drawing,  sum- 
moning or  impaneling  grand  or  petit  jurors.'*  It  must  be  con- 
ceded that  said  statute  is  a  local  act,  and  that  it  does  provide  for 
selecting  and  drawing  petit  jurors.  The  Jury  Law  applicable  to 
Kings  county  is  a  special  act.  (Laws  of  1858,  chap.  322;  Code 
Civ,  Proc.  chap.  10,  tit.  4,  art.  2.)  The  statute  in  question  does 
not  purport  to  be  an  amendment  of  that  statute,  and  it  is  unneces- 
sary now  to  inquire  whether  it  may  be  sustained  as  being  in  effect 
an  amendment  of  an  existing  act  (See  People  v.  Petrea^  92  N.  T. 
128),  for  the  reason  that  there  is  a  general  act,  containing  similar  pro- 
visions respecting  the  drawing  of  special  juries,  which  is  applicable  to 
Kings  county  if  the  particular  provision  of  the  statute  in  question 
relating  to  that  subject  be  deemed  to  be  invalid.  In  so  far  as  the 
act  of  1902  provides  for  the  appointment  of  a  commissioner  of 
jurors  for  Kings  county  it  does  not  offend  the  constitutional  pro- 
vision in  question.  {People  v.  Petrea^  evpra.)  The  general  act 
above  referred  to  is  chapter  602  of  the  Laws  of  1901,  as  amended 
by  chapter  458  of  the  Laws  of  1904.  Section  1  of  said  chapter  602 
of  the  Laws  of  1901  violated  section  2  of  article  10  of  the  Constitu- 
tion in  that  it  provided  for  the  appointment  of  a  county  officer  by 
State  officers  {Matter  of  Brenner^  170  N.  Y.  185),  but  that  decis- 
ion did  not  affect  the  other  provisions  of  the  statute.  That  statute 
is  applicable  to  counties  having  a  population  of  1,000,000  or  more, 
according  to  the  last  Federal  census,  and  hence  does  not  offend  the 
constitutional  provision  in  question  for  being  a  local  law,  {People 
V.  DufiTiy  157  N.  Y.  528.)  It  follows,  therefore,  that  there  is  a 
valid  statute  applicable  to  the  county  of  Kings  which  provides  for 
the  drawing  of  special  jurors  for  the  trial  of  an  issue  of  fact  raised 
in  any  civil   or  criminal  action. 

So  far  as  pertinent  to  the  question  involved  on  this  appeal  the 
statute*  provides :  "  "Where,  upon  such  application,  it  appears  to  the 
court  that  by  reason  of  the  importance  or  intricacy  of  the  case,  a 
gpecial  jury  is  required,  or  that  the  subject-matter  of  the  indict- 

*  See  §  5^  as  amd.  by  Laws  of  1904^  chap.  408.— [Rep. 
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meat  or  the  issue  to  be  tried  has  been  so  widely  commented  upon 
that  the  court  is  satisfied  that  an  ordinary  jury  cannot  without  delay 
and  difficulty  be  obtained  to  try  such  issue,  or  that  for  any  other 
reason,  the  due,  efficient  and  impartial  administration  of  justice  in  the 
particular  case  would  be  advanced  by  the  trial  of  such  an  issue  by  a 
special  jury,  the  court  to  which  the  motion  is  made  may  make  an 
order  directing  that  such  trial  be  had  by  a  special  jury,  and  such 
trial  shall  be  had  accordingly."     It  will  be  observed  that  the  statute 
specifies  in  the  disjunctive  diflferent  reasons  for  granting  the  appli- 
cation.    Eliminating  all  but  the  one  deemed  to  be  particularly 
applicable  to  this  case  the  statute  would  read  as  follows :  "  Where, 
upon  such  application,  it  appears  to  the  court  that  by  reason  of  the 
importance  of  the  case  a  special  jury  is  required,  the  court  to  which 
the  motion  is  made  may  make  an  order  directing  tlvat  such  trial  be 
had  by  a  special  jury,  and  such  trial  shall  be  had  accordingly." 
The  learned  justice  before  whom  the  motion  was  made  was  of  the 
opinion  that  the  case  was  important,  but  denied  the  motion  upon 
grounds  not  necessary  to  comment  upon  further  than  to  say  that 
they  would  preclude  the  drawing  of  a  special  jury  in  any  case. 

The  reason  for  granting  a  special  jury,  now  under  consideration, 
is  expressed  by  the  statute  in  the  language  found  in  section  1063  of 
tlie  Code  of  Civil  Procedure,  which  provides  for  a  struck  jury.  A 
similar  statute  was  passed  in  this  State  as  early  as  1801.  (See  Laws 
of  1801,  chap.  98,  §  22.)  It  was  early  held  in  this  State  that  a  case 
of  public  interest  was  important  within  the  meaning  of  the  statute, 
and  it  was  the  settled  rule  to  order  a  struck  jury  in  actions  by 
public  officials  for  a  libel  respecting  official  conduct.  It  has  lately 
been  held  by  this  court  in  the  first  departmerrt  that  that  rule  is  sus- 
tained by  both  reason  and  authority,  and  should  still  be  followed. 
{Jerome  v.  Nefw  York  Evening  Journal  Pub.  Co.^  124  App.  Div. 
372.)  The  opinion  of  Mr.  Justice  Laughlin  cites  the  eariy  cases, 
and  comments  upon  the  case  of  Adams  v.  Morgan  (21  N.  Y.  Supp. 
1057),  which  is  cited  by  the  respondent  on  this  appeal  as  authority 
for  the  contention  that  a  diflferent  rule  prevails  in  this  department. 
As  noted  by  Mr.  Justice  Laughlin,  the  General  Term  in  this 
department  was  of  the  opinion  that  the  Adams  case  was  important 
only  to  the  immediate  parties.  It  cannot  be  said  that  the  present 
case  is  important  only  to  the  immediate  parties.     The  public  are 
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interested  in  the  investigation  of  a  charge  that  so  important  a  public 
official  as  the  borough  president  had  been  personally  interested  in 
city  paving  contracts. 

Many  facts  are  adduced  by  the  appellant  in  support  of  the  claim 
that  the  case  is  intricate.  If  the  case  is  important  within  the  mean- 
ing of  the  statute,  it  is  unnecessary  to  enter  into  the  consideration 
of  the  merits  of  that  claim.  *  The  decision  in  the  Jerome  Case 
(supra)  was  squarely  put  upon  the  ground  of  its  importance  as 
well  as  of  its  intricacy,  and,  as  already  observed,  either  ground 
suffices  for  the  granting  of  the  motion.  It  is  unseemly  that  con- 
flicting rules  should  prevail  in  different  departments  of  the  same 
court,  especially  in  the  same  city,  and  irrespective  of  our  individual 
opinions  respecting  the  practice  of  ordering  special  juries  in  this 
class  of  cases,  we  should  follow  the  rule  adopted  by  the  Appellate 
Division  of  the  first  department  out  of  respect  for  the  decisions  of 
that  court  and  regard  for  the  orderly  administration  of  justice. 

We  )iave  nothing  to  do  with  the  policy  of  the  law.  The  argu- 
ments addressed  to  us  by  the  respondent,  and  which  prevailed  in 
the  court  below,  might  with  propriety  be  addressed  to  the 
Legislature. 

It  is  true  that  the  statute  for  special  juries  is  permissive  in  terms, 
while  section  1063  of  the  Code  of  Civil  Procedure  is  mandatory, 
and  the  motion  was  for  a  special,  not  for  a  struck,  jury.  The  motion 
in  the  Jerome  case  was  for  a  struck  jury,  but  the  court,  deeming  for 
reasons  stated  the  provision  for  a  special  jury  as  a  substitute,  held 
that  it  rested  in  the  discretion  of  the  court  to  order  a  struck  or  a 
special  jury,  and  ordered  a  special  jury.  The  practice  in  this  case 
of  moving  for  a  special  jury  followed  the  rule  thus  laid  down. 

The  order  should  be  reversed  and  the  motion  granted. 

HiBscHBEBG,  P.  J.,  Jenks  aud  BioH,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costa. 
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The  Lehigh  and  Hudson  Eiver  Railway  Company,  Respondent, 
V,  Central  Trust  Company  of  New  York,  Appellant. 

Second  Department,  June  11,  1909. 

Bailroad— truat  mortgaere  —  reseriration  of  bonds  —  iAsuance  on 
acquisition  of  new  railroad  —  construction* 

Where  a  trust  mortgage  to  secure  certain  railroad  bonds  covered  all  the  railroad 
property  including  its  rolling  stock  and  equipment  and  all  after-acquired  prop- 
erty, and  also  certain  stock  of  other  railroads  operated  in  connection  with  the 
mortgagor,  including  the  Orange  County  railroad,  a  line  ten  miles  long,  con- 
structed for  terminal  purposes  by  the  mortgagor,  which  owned  all  its  stock, 
and  it  was  provided  by  the  mortgage  that  the  assignment  of  the  aforessud 
stock  of  the  various  companies  should  not  prevent  a  merger  of  such  companies 
between  themselves  or  with  the  mortgagor,  but  that  in  the  event  of  such 
merger  the  new  company  so  formed  should  execute  a  supplemental  mortgage 
of  all  its  property  to  the  trustee,  and  it  was  further  provided  that  $380,000  of 
the  bonds  out  of  the  issue,  which  was  $3,000,000,  should  be  retained  by  the 
trustee  and  only  delivered  to  the  railroad  company  upon  the  acquisition  by  it 
of  additional  railroad,  either  by  construction  or  purchase,  at  the  rate  of  $30,000 
for  each  additional  mile  so  acquired  whether  the  purchase  was  evidenced  by 
conveyance  or  securities  representing  the  same,  provided  that  the  additional 
railroad  should  be  made  subject  to  the  terms  of  the  mortgage,  the  mortgagor 
cannot,  upon  its  consolidation  with  the  Orange  County  railroad,  compel  the 
trustee  to  issue  to  it  $300,000  of  the  bonds  reserved  under  the  mortgage. 

The  term  "additional  railroad"  in  the  mortgage  did  not  mean  merely  a  change 
in  the  form  of  ownership  of  the  railroad  property  already  covered  by  the 
mortgiige,  but  a  new  line  added  to  that  which  was  already  under  the  control 
of  the  mortgagor. 

Hirschbbrg,  p.  J,,  dissented. 

Appeal  by  the  defendant,  the  Central  Trust  Company  of  New 
York,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Orange  on 
the  18th  day  of  January,  1909,  upon  the  decision  of  the  court  ren* 
dered  after  a  trial  at  the  Orange  Special  Terra. 

Arthur  IL  Van  Brunt  \^Leland  B.  Gan^etaon  with  him  on  the 
brief],  for  the  appellant. 

Hen7*y  Bacon  {John  J.  Beatiie  with  him  on  the  brief],  for  the 
respondent. 
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Woodward,  J..: 

This  is  an  action  in  equity  to  compel  the  defendant,  as  trostee 
nnder  the  general  mortgage  of  the  Lehigh  and  Hudson  River  Rail- 
way Company,  dated  July  1, 1890,  to  deliver  certain  bonds  reserved 
under  the  provisions  of  article  19,  subdivision  2,  of  said  mortgage, 
and  the  only  question  presented  upon  this  appeal  is  the  proper  con- 
struction of  the  mortgage  contract.  The  learned  court  at  Special 
Term  has  construed  the  contract  according  to  the  contention  of  the 
plaintiff,  and  has  directed  the  defendant,  as  trustee,  to  issue  the 
bonds  in  controversy.  The  defendant  appeals  from  so  much  of  the 
judgment  as  directs  this  issue,  though  in  form  the  appeal  is  from 
the  entire  judgment,  tliis  being  inadvertent. 

On  the  1st  day  of  July,  1890,  the  Lehigh  and  Hudson  River 
Railway  Company,  for  the  purpose  of  securing  its  issue  of 
$3,000,000,  five  per  cent  thirty-year  gold  bonds,  made,  executed 
and  delivered  to  the  Central  Trust  Company  of  New  York,  as  trus- 
tee, its  general  mortgage.  By  the  granting  clause  the  mortgagor 
conveyed  to  the  trustee  all  its  railroad,  beginning  at  Greycourt,  in 
Orange  county,  N.  Y.,  and  continuing  to  the  terminus  of  said  road  at 
Belvidere,  in  Warren  county,  N.  J.,  being  about  sixty-three  miles  in 
length,  including  all  lands,  water  rights  and  all  property  of  every 
name  and  nature,  and  all  privileges  and  franchises  acquired, "  together 
with  all  the  streets,  ways,  alleys,  passages,  waters,  watercourses,  ease- 
ments, rights,  liberties,  privileges,  hereditaments  and  appurtenances 
whatsoever  unto  any  of  the  hereby  granted  and  mentioned  premises 
and  estates  belonging  and  appertaining,  or  to  belong  and  appertain, 
and  the  reversions  and  remainders,  rents,  issues  and  profits  thereof, 
and  all  the  estate,  right,  title,  interest,  property,  claim  and  demand,  of 
every  nature  and  kind"  of  the  railroad  company.  That  is,  the 
mortgage  undertook  to  place  the  mortgagee  in  exactly  the  same 
position  that  the  railroad  company  occupied  in  respect  to  the  rail- 
road and  its  property  rights,  so  that  in  the  event  of  the  foreclosing 
of  the  mortgage  the  trustee  would  take  all  that  the  railroad  com- 
pany owned  in  connection  with  the  railroad  property.  In  addition 
to  the  above  property  there  was  also  pledged  as  further  security 
2,000  shares  of  the  capital  stock  of  the  Orange  County  Railroad 
Company,  of  the  par  value  of  $100  each,  this  constituting  the  entire 
App.  Div.— Vol,  CXXIIL        20 
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capital  of  the  company  ;  750  shares  of  the  capital  stock  of  the  South 
Easton  and  Phillipsburg  Railroad  Company,  of  the  par  value  of  $100 
each,  and  1,500  shares  of  the  capital  stock  of  the  South  Easton  and 
Phillipsburg  Railroad  Company  of  Pennsylvania,  of  the  par  value 
of  $50  each.  The  granting  clause  also  conveyed  all  rolling  stock 
and  equipment,  with  certain  lease  rights,  and  all  after-acquired  prop- 
erty, and  the  mortgage  provided  that  until  there  was  a  default  the 
railroad  company  was  to  retain  possession  and  control  of  the  prop- 
erty, and  to  receive  and  use  the  tolls,  incomes,  rents,  revenues,  issues 
and  profits  thereof.  There  was  a  provision  that  50  shares  of  stock 
in  each  of  the  corporations  whose  stock  was  included  in  the  mort- 
gage should  be  held  ouf  for  the  purpose  of  qualifying  directors,  but 
all  to  be  held  subject  to  the  trust  provided  in  the  mortgage. 

It  appears  that  those  several  corporations  whose  stock  was  thus 
mortgaged  were  operated  in  connection  with  the  Lehigh  and  Hud- 
son River  Railway  Company's  railroad.  Indeed,  itmay.be  gath- 
ered from  the  record  that  the  Orange  County  railroad  was  practically 
constructed  by  the  Lehigh  and  Hudson  River  Railway  Company, 
which  owned  all  of  its  stock,  and  that  at  various  times  subsequent 
to  the  making  of  the  mortgage  the  plaintifiE  advanced  money  to 
the  Orange  County  Company  to  pay  its  operating  expenses,  that 
company  having  no  equipment,  and  serving  no  other  purpose  than 
as  a  means  of  reaching  the  plaintiff's  practical  terminal.  It  was, 
therefore,  provided  in  the  mortgage  that  "  the  assignment  of  the 
aforesaid  shares  of  stock  shall  not  prevent  the  consolidation  and 
merger  of  any  one  or  more  of  the  companies,  the  stock  of  which 
is  liereby  mortgaged,  with  any  other  or  others  of  said  companies, 
or  with  the  Lehigh  and  Hudson  River  Railway  Company,  or  the 
purchase  of  the  railroad  and  property  of  any  one  or  more  of  said 
companies  by  the  Lehigh  and  Hudson  River  Railway  Company, 
but  such  consolidation  and  merger  or  purchase  may  be  made  under 
any  existing  or  future  laws,  anything  in  this  mortgage  contained  to 
the  contrary  notwithstanding.  Upon  such  consolidation  and  merger 
or  purchase,  the  Railroad  Company  shall  duly  execute  and  deliver  a 
supplemental  mortgage  conveying  to  the  trustee  all  the  railroad  and 
other  property  so  consolidated  and  merged  or  purchased,  to  be  held 
by  it  under  the  terms  hereof,  with  like  effect  as  if  specifically 
described  herein,  and  the  trustee  shall,  upon  the  request  of  the  Rail- 
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road  Company,  deliver  up  to  it  all  the  certificates  of  stock  of  the 
company  so  consolidated  and  merged  or  the  railroad  of  which  com- 
pany has  been  purchased,  which  may  have  been  deposited  under 
this  mortgage."  Clearly  the  purpose  of  this  provision  was  to  sub- 
stitute the  property  of  the  merged  corporation  for  the  stock'which 
was  delivered  under  the  mortgage  ;  it  was  to  make  the  lien  apply 
to  the  tangible  property  in  the  place  of  the  representative  of  that 
property  which  had  already  been  deposited,  and  in  practical  effect 
contemplated  no  actual  change  in  the  situation  of  the  parties. 

The  mortgage  provided,  among  its  many  terms,  that  the  trustees 
should  authenticate  and  deliver  to  the  railroad  company  upon  its 
written  request  all  bonds  secured  thereby,  except  $1,750,000  par 
value  thereof,  which  were  reserved  for  the  purpose  of  taking  up 
certain  prior  issues  therein  mentioned,  and  $330,000  par  value  of 
said  bonds,  in  respect  to  which  the  mortgage  provided  that  the 
"general  mortgage  bonds  so  secondly  excepted  from  certification 
shall  nevertheless  be  certified  by  the  trustees  and  delivered  to  the 
Kailroad  Company  from  time  to  time  upon  its  written  request  at  the 
rate  of  thirty  thousand  dollars  per  mile  for  every  mile  of  additional 
railroad  acquired  by  the  Railroad  Company,  either  by  construction 
or  purchase,  whether  such  purchase  be  evidenced  by  conveyance  or 
by  securities  representing  the  ownership  thereof,  provided,  however, 
that  such  additional  railroad,  or  the  securities  representing  the  same, 
shall  be  made  subject  to  the  terms  of  this  mortgage  as  further 
security  to  the  bonds  secured  hereby."  Subsequently  the  Orange 
County  Railroad  Company,  being  indebted  to  the  Lehigh  and  Hud- 
son River  Railway  Company  to  the  extent  of  $342,326.43,  steps 
were  taken  which  resulted  in  the  consolidation  of  that  corporation 
with  the  plaintifi^,  and  a  supplemental  mortgage,  complying  with 
the  terms  of  the  original  mortgage,  was  made  and  executed  and 
delivered  to  the  defendant,  and  the  plaintiff  thereby  became  entitled 
to  the  delivery  of  the  2,000  shares  of  stock  which  it  had  deposited 
with  the  defendant.  The  defendant  does  not  question  this  right, 
which  is  a  part  of  the  relief  demanded,  but  it  does  deny  that  the 
plaintiff,  by  taking  over  the  Orange  County  Railroad  Company's 
line,  consisting  of  something  over  ten  miles  of  track,  became  entitled 
to  the  certification  and  delivery  of  $300,000  of  par  value  bonds 
under  the  provision  for  acquiring  additional  railroad  to  be  found  in 
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the  nineteenth  provision  of   the  mortgage,  and   quoted  in  part 
above. 

Notwithstanding  that  the  learned  court  below  has  found  in  favor 
of  the  plaintiflE,  we  are  unable  to  construe  this  contract  in  harmony 
with  the  decision.  The  original  mortgage  had  conveyed  to  the 
trustee,  for  those  who  were  to  become  the  bondholders,  all  the 
property  of  every  kind  and  character  which  it  owned,  including 
all  of  the  stock  of  the  Orange  County  Railroad  Company,  which 
was  undoubtedly  organized  for  the  very  purpose  of  consolida- 
tion with  the  Lehigh  and  Hudson  River  railroad,  and  the  value 
of  the  plaintiff's  road  concededly  hinged  very  largely  upon  this 
Orange  County  railroad,  which  afforded  the  connecting  link  in 
its  road  witli  other  carriers.  The  stock  represented  the  owner- 
ship of  the  road,  and  while  it  is  probably  true,  as  a  matter  of 
law,  that  its  indebtedness  to  the  plaintiff  was  a  matter  to  be  pro- 
vided for  before  this  ownership  could  have  been  made  available  to 
the  bondholders,  the  mortgage  unquestionably  contemplated  that 
it  was  taking  over  the  entire  property  as  it  was  being  operated, 
subject  to  its  operating  expenditures,  and  this  is  what  the  Orange 
County  indebtedness  appears  to  have  been  made  up  of,  and  was, 
in  all  probability,  a  mere  matter  of  bookkeeping  in  the  practi- 
cal operation  of  the  line  as  a  whole  pending  the  consolidation. 
All  of  this  was  provided  for  in  the  15th  paragraph.  There 
was  express  permission  to  do  just  what  was  done,  and  the 
details  were  all  arranged  at  that  time  and  for  that  contingency. 
The  19th  paragraph  was  dealing  with  another  situation.  There 
were  $330,000  par  value  of  bonds  not  disposed  of  by  the  agree- 
ment ;  no  one  was  authorized  to  certify  these  for  issuance  under  the 
mortgage,  and  to  provide  for  this,  and  to  provide  for  the  exten- 
sion of  the  railroad,  it  was  written  that  these  bonds  should  "  be  cer- 
tified by  the  trustees  and  delivered  to  the  Railroad  Company  *  *  * 
at  the  rate  of  thirty  thousand  dollars  per  mile  for  every  mile  of 
additional  railroad  acquired  by  the  Railroad  Company,  either  by  con- 
stniction  or  purchase,  whether  such  purchase  be  evidenced  by  con- 
veyance or  by  securities  representing  the  ownership  thereof."  The 
meaning  is  clear  ;  this  $330,000  of  bonds  was  to  be  issued  for  newly- 
acquired  road,  either  by  construction  of  new  road,  or  the  taking 
over  of  the  securities,  representing  the  ownership,  as  had  been  done 
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in  the  case  of  the  Orange  County  Railroad  Company  and  oth- 
ers. "  Additional  railroad  "  did  not  mean  merely  a  change  in  the 
form  of  ownership  of  the  railroad  property  already  covered  by  the 
mortgage,  but  new  line  added  to  that  which  was  already  in  the  con- 
trol of  the  mortgagor.  Any  other  construction  of  this  proposal  on 
the  part  of  the  plaintiff  to  those  who  were  to  purchase  these  bonds 
does  violence  to  language,  and  operates  to  lessen  the  value  of  the 
securities  which  are  now  outstanding,  and  which  have  been  pur- 
chased in  reliance  upon  this  proposition  made  by  the  plaintiff.  The 
mortgage  in  equitable  contemplation  not  only  conveyed  the  road 
and  its  equipment,  subject  to  the  terms  of  the  mortgage,  but  it  con- 
veyed the  earnings ;  these  could  not  be  diverted  from  the  legiti- 
mate purposes  of  the  railroad,  and  such  of  them  as  were  required 
for  the  operation  of  the  Orange  County  railroad  were  properly  used, 
and  if  these  advances  constituted  the  purchase  price  of  the  property, 
this  was  all  provided  for  in  the  15th  clause  of  the  agreement  under 
which  the  trustee  holds  the  property.  The  further  provision  in  the 
19th  clause  is  to  provide  means  for  constructing  or  purchasing 
"  additional  railroad  "  either  directly,  or  as  had  already  been  done  in 
the  case  of  the  Orange  County  railroad,  by  taking  the  stock  "  repre- 
senting the  ownership  thereof."  It  is  a  very  common  practice  with 
railroad  corporations  to  effect  a  change  in  route,  or  to  reach  a  desti- 
nation not  originally  contemplated,  to  organize  an  independent  cor- 
poration, construct  the  road,  and  then,  under  the  provisions  of  the 
General  Railroad  Law,  to  consolidate  the  new  line  with  the  old,  and 
this  is  done  by  advancing  the  money  and  holding  the  stock  as  the 
representative  of  the  ownership,  and  this  mortgage  clearly  contem- 
plated that  something  of  this  kind  might  be  desirable.  The  language 
used  is  proper  for  this  purpose,  but  it  is  entirely  inconsistent  with  the 
contention  of  the  plaintiff,  which  now  seeks,  under  a  forced  con- 
struction of  its  own  language,  to  pour  $300,000  of  "water"  into  an 
issue  of  $3,000,000  of  bonds. 

The  judgment,  except  in  so  far  as  it  provides  for  returning  the 
stock  of  the  Orange  County  railroad,  should  be  reversed,  with  costs. 

Burr,  Rich  and  Miller,  JJ.,   concurred  ;  Hirschberg,  P.  J., 
dissented. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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Henry  Paul,  an  Infant,  by  Heney  M.  Paul,  His  Guardian 
ad  Litem,  Respondent,  v.  Consolidated  Fieeworks  Company  of 
America,  Appellant. 

Second  Department,  June  11,  1909. 

ICaster    and    servant  —  proper    tools    and    appliances  —  explosion  — 

evidence. 

Tools  and  appliances  which  have  been  in  use  for  many  years  and  have  been 
found  to  serve  their  purpose  with  reasonable  safety  may  be  retained  in  use 
without  imputation  of  negligence,  even  though  others  have  found  it  advisable 
to  use  improved  appliances. 

Evidence  in  an  action  by  a  servant  against  his  master  to  recover  for  injuries 
sustained  by  reason  of  the  explosion  of  a  piece  of  fireworks  claimed  to  have 
been  due  to  the  defendant's  negligence,  examined,  and  Iidd,  to  show  no 
actionable  negligence. 

HiRSCHBERG,  P.  J.,  disscuted. 

Appeal  by  the  defendant,  the  Consolidated  Fireworks  Company 
of  America,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Rich- 
mond on  the  8th  day  of  May,  1908,  upon  the  verdict  of  a  jury  for 
$10,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
18th  day  of  May,  1908,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Frederick  W.  Catlin,  for  the  appellant. 

Franh  IL  Innes^  for  the  respondent. 

WOODWAED,  J. : 

The  plaintiff,  a  boy  about  fifteen  years  of  age,  was  lawfully 
employed  by  the  defendant  in  one  of  its  small  buildings,  the  plant 
consisting  of  various  detached  structures,  on  the  27th  day  of  March, 
1907.  The  accident  occurred  in  the  finishing  shop,  a  building 
thirty  by  fifty  feet,  and  he  was  employed  at  the  time  in  nailing 
small  sticks  to  pieces  of  fireworks  known  as  "geysers."  These 
appear  to  be  round  pasteboard  receptacles  about  eleven  inches 
long  and  two  inches  in  diameter,  filled  under  hydraulic  pressure 
with  saltpeter,  sulphur  and  charcoal,  the  constituent  elements  of 
gunpowder.    These  geysers  were  made  and  filled  in  other  buildings, 
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and  were  then  sent  to  the  finishing  room,  where  the  plaintiflF  nailed 
on  little  sticks,  about  seven  inches  long.  These  sticks  had  holes 
bored  in  thein  for  the  nail  to  pass  through,  and  the  point  where 
the  nail  was  to  enter  the  geyser  was  indicated  by  a  mark.  The 
plaintiff  put  the  nail  —  a  sharp-pointed  steel  nail  about  one  inch 
long,  with  a  round  head  —  through  the  hole  in  the  stick,  placed  one 
of  the  geysers  in  a  groove  arranged  for  holding  the  same,  and  placing 
the  nail  point  at  the  spot  indicated,  struck  the  nail  a  blow  with  a 
brass-faced  hammer,  the  exact  weight  of  which  does  not  appear,  but 
which  had  a  handle  only  about  four  inches  long.  The  nail  did  not 
go  in  at  the  first  blow  and  a  second  blow  was  struck,  and  at  this 
instant  there  was  a  flash  and  an  explosion,  the  plaintiff  was  seri- 
ously injured  and  the  building  was  consumed,  resulting  in  the 
death  of  two  other  persons.  There  is  absolutely  no  evidence 
in  the  case  to  show  what  produced  this  explosion.  There  was 
undisputed  evidence  that  the  supposed  contents  of  this  geyser 
could  not  be  exploded  by  concussion;  that  it  could  only  be 
exploded  by  a  spark.  There  was  evidence  that  in  doing  the  work 
email  particles  of  the  composition  sifted  out  upon  the  table 
where  the  work  was  being  performed,  and  that  it  was  the 
duty  of  the  plaintiff  to  sweep  this  up  at  intervals,  but  the  evi- 
dence does  not  show  that  the  explosion  was  due  to  the  presence 
of  this  dust  upon  the  table,  and  the  most  likely  inference  from 
the  evidence,  as  we  read  it,  is  that  the  geyser  itself  contained  some 
foreign  substance,  like  a  percussion  cap  or  a  match,  which  was 
ignited  by  the  stroke  of  the  hammer,  for  the  plaintiff,  the  only  wit- 
ness who  tells  how  the  accident  happened,  says  that  it  seemed  to 
him  that  the  "geyser  had  burst — gone  off."  Of  course,  if  this  was 
the  case,  and  the  court  so  charged,  there  was  no  liability  on  the 
part  of  the  defendant.  But  the  plaintiff's  theory,  and  the  one 
which  was  permitted  to  go  to  the  jury,  after  a  denial  of  the  defend- 
ant's motion  for  a  nonsuit,  to  which  an  exception  was  noted,  was 
that  the  accident  was  due  to  the  use  of  a  brass-faced  hammer  upon 
the  steel  tack  or  nail  as  it  is  called ;  that  this  contact  produced  a 
spark,  which  communicated  with  the  dust  upon  the  table.  The 
plaintiff  does  not  pretend  that  he  saw  any  spark ;  the  only  possible 
evidence  that  a  spark  might  have  been  produced  is  to  be  found  in 
the  testimony  of  an  expert  witness,  one  Southard.     This  witness, 
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after  qualifying  generally,  was  asked  to  state  '^  what  is  usual  and 
customary  in  the  handling  or  using  of  gunpowder  with  respect  to 
the  tools  and  implements  used  in  connection  with  it  i "  (This  was 
objected  to,  as  were  other  similar  questions,  but  the  ruling  of  the 
court  is  not  in  question  here,  so  we  will  merely  indicate  the  testi- 
mony.) "  Where  gunpowder  is  'used  in  manufacture  it  is  custom- 
ary to  use  soft  metals  whero  force  of  any  kind  is  applied  to  the 
powder  or  to  utensils  holding  the  powder  or  forms  holding  the 
powder."  "  Why  i "  "  So  that  there  will  be  no  spark  produced 
by  the  striking  of  one  tool  against  another.  A  brass  tool  or  a  cop- 
per tool  is  soft  metal,  and  one  soft  metal  upon  another  will  not  pro 
duce  a  spark."  The  witness  was  then  asked  about  his  familiaritj 
with  nails  such  as  were  used,  and,  on  his  answerhig  that  he  wai, 
familiar,  the  sample  nail  was  put  in  evidence,  as  was  also  a  geyser 
tube.  The  witness  then  testified  to  twenty -five  years  of  famihai-ity 
with  metals,  etc.,  and  was  asked  whether  he  was  familiar  with  tlie 
effect  of  friction  between  metals,  and,  answering  that  he  was,  lie 
was  asked :  "  A.nd  what  is  that  effect  usually,  one  metal  being 
struck  by  another  metal  a  violent  blow  ? "  This  was  objected  to  as 
being  vague  and  indefinite,  and  that  the  particular  kind  of  metal 
should  be  named.  The  objection  was  overruled,  with  an  exception 
to  defendant,  and  the  witness  answered :  "  The  effect  of  iron  or 
steel  against  iron  or  steel  is  to  produce  a  spark.  The  effect  of  a 
soft  metal,  like  brass  against  steel  or  iron,  is  to  produce  a  spark. 
The  effect  of  one  soft  metal  like  brass  or  copper  against  brass  or 
copper  is  to  produce  no  spark."  The  witness  was  then  asked  if  he 
was  familiar  with  the  usual  and  customary  manner  of  handling  gun- 
powder with  respect  to  the  implements,  tools  or  other  accessories  in 
connection  with  it,  and  replied  that  he  was.  He  was  then  asked : 
"What  kind  of  tools  are  usual  and  customary  in  the  handling  of 
gunpowder  ? "  This  was  objected  to,  and  the  court  said :  "  He  said 
soft  metal." 

This  is  all  of  the  testimony  relating  to  the  possibility  of  the  acci- 
dent resulting  from  a  spark  produced  by  the  contract  of  the  brass- 
faced  hammer  with  the  round  head  of  a  steel  nail,  and  upon  this 
testimony  rests  the  verdict  for  $10,000  in  favor  of  the  plaintiff.  It 
is  to  be  observed  that  the  testimony  as  to  the  usual  custom  relates 
only  to  the  tools  used,  and  it  is  conceded  that  the  hammer  furnished 
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by  the  defendant  was  a  brass-faced  hammer ;  a  soft  metal  hammer. 
Clearly,  then,  upon  the  plaintiffs  own  case,  there  was  no  negligence 
in  the  supplying  of  the  hammer,  and  so  the  case  rests  upon  tlie 
question  whether  it  was  negligent  to  use  steel  nails  of  the  character 
described  in  the  evidence.  The  question  put  to  the  witness  was  not 
what  effect  would  usually  follow  the  striking  of  a  blow  with  a  brass- 
faced  hammer,  with  a  four-inch  handle,  upon  the  round  head  of  a 
sharp-pointed  steel  nail,  where  two  or  three  blows  were  necessary  to 
drive  it  home,  but  "  what  is  that  effect  usually,  one  metal  being 
struck  by  another  metal  a  violent  blow  ? "  Nor  does  the  witness  in 
his  answer  confine  himself  to  the  only  situation  shown  by  the  evi- 
dence to  have  prevailed;  he  says:  "The  effect  of  iron  or  steel 
against  iron  or  steel  is  to  produce  a  spark.  The  effect  of  a  soft 
metal,  like  brass  against  steel  or  iron,  is  to  produce  a  spark.  The 
effect  of  one  soft  metal  like  brass  or  copper  against  brass  or  copper 
is  to  produce  no  spark."  If  this  testimony  means  to  say  that  every 
violent  blow  between  brass  and  iron  or  steel  produces  a  spark,  the 
common  experiences  of  mankind  stamp  it  as  false ;  no  such  result 
follows  in  a  very  large  majority  of  cases,  if,  indeed,  any  one  ever 
saw  such  a  result.  But  the  witness  did  not  pretend  to  say  that  the 
blow  necessary  to  drive  a  sharp-pointed  steel  nail  into  one  of  these 
geysers  was  such  a  violent  blow  as  would  usually  result  in  a  spark, 
or  that  it  would  ever  result  in  a  spark,  and  unless  this  proposition 
found  support  in  the  evidence,  there  was  no  foundation  even  for  tlie 
plaintiffs  theory  of  the  case,  and  it  was  error  to  send  the  question 
to  the  jury. 

But  beyond  this,  there  was  no  evidence  that  a  brass  or  copper 
nail,  such  as  the  learned  court  refers  to  in  a  memorandum  handed 
down,  could  have  been  used  for  the  purpose  of  nailing  on  these 
sticks  of  wood.  On  the  contrary,  it  appears  from  the  evidence  that 
even  the  steel  nails,  with  sharp  points,  were  sometimes  bent  in  driv- 
ing, and  there  was  no  suggestion  that  any  one  else  had  ever  used 
brass  or  copper  nails  for  a  like  purpose.  The  incidental  mention  by 
one  of  defendant's  witnesses  that  at  some  time  the  defendant  had 
used  a  "covered  nail"  something  like  a  staple,  does  not  help  out 
the  case.  What  he  meant  by  a  covered  nail  does  not  appear,  and 
his  further  description  that  it  was  something  like  a  staple,  suggests 
that  it  was  a  nail  with  a  curved  staple-like  cover.     In  any  event,  it 
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does  not  appear  that  it  was  not  of  steel,  or  that  the  particular  design 
had  any  relation  to  the  question  presented  here. 

Upon  the  plaintiff's  own  case,  therefore,  there  was  no  evidence  to 
go  to  the  jury.  Wlien  we  add  to  this  the  fact  that  the  defendant 
produced  three  witnesses,  some,  if  not  all  of  them,  disinterested, 
who  had  been  familiar  with  the  actual  work  in  the  defendant's  plant 
for  many  years,  and  who  testified  that  while  the  same  kind  of  tools 
and  implements  had  been  used  there  for  twenty  years  or  more,  and 
that  npne  of  them  had  ever  seen  a  spark  produced  by  driving  a 
steel  nail  with  a  brass-faced  hammer,  and  had  never  heard  of  such  a 
thing ;  that  the  defendant  produced  the  man  who  made  the  ham- 
mer used,  and  that  he  testified  that  he  had  experimented  with 
these  hammera  striking  these  nails,  or  striking  steel,  and  had 
never  been  able  to  produce  a  spark,  and  that  these  witnesses  are 
wholly  uncontradicted,  where  is  there  any  question  of  actionable 
negligence  to  go  to  the  jury  I  Suppose  we  concede  just  what  the 
plaintiff  claims  to  be  established  by  the  evidence,  that  the  stroke  of 
this  brass-faced  hammer  upon  a  steel  nail  produced  a  spark,  and 
that  this  spark  communicated  to  the  dust  upon  the  table,  resulting 
in  the  explosion,  would  this  make  the  defendant  liable?  The  undis- 
puted evidence  is  that  for  twenty  years  these  same  hammers  and 
these  same  steel  nails  had  been  in  use,  with  no  one  ever  having  seen 
a  spark  result,  or  hearing  of  such  a  thing.  The  rule  is  too  well 
settled  to  justify  the  citation  of  authorities  that  tools  and  appliances 
which  have  been  in  use  for  many  yeai*s  and  have  been  found  to  serve 
their  purpose  with  reasonable  safety  may  be  retained  in  use  without 
the  imputation  of  negligence,  even  though  others  have  found  it 
advisable  to  make  use  of  improved  appliances.  In  other  words, 
negligence  is  not  a  matter  to  be  judged  after  the  occurrence  ;  it  is 
always  a  question  of  what  reasonably  prudent  men  under  the  same 
circumstances  would  or  should,  in  the  exercise  of  reasonable  care, 
have  anticipated.  Would  any  reasonably  prudent  man  equipping  a 
place  such  as  that  involved  in  this  accident  have  considered  it  danger- 
ous to  use  a  brass-faced  hammer  in  driving  a  steel  nail,  sharp-pointed 
and  about  one  inch  in  length,  into  a  substance  which  was  not 
explosive  except  by  contact  with  a  spark  ?  That  is  the  test.  It  is 
not  whether  a  spark,  after  more  than  twenty  years'  experience,  did 
actually  develop,  but  whether  it  was  such  a  result  as  reasonably  pru- 
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dent  men  wonld  have  anticipated,  and  tried  by  that  test  there  was 
clearly  no  negligence  in  this  case,  even  if  the  accident  actually 
occurred  in  the  manner  the  plaintiff  would  have  us  believe. 

The  plaintiff  has  been  sorely  injured,  but  due  process  of  law 
requires  that  the  defendant  shall  not  be  called  upon  to  compensate 
for  his  injuries  unless  it  is  liable  for  the  result,  and  the  evidence  in 
this  case  is  not  sufficient  for  that  purpose ;  there  is  absolutely  no 
evidence  of  actionable  negligence. 

The  judgment  and  order  appealed  from  should  be  reversed. 

Burr,  Rich  and  Miller,  JJ.,  concurred;  Hirschberg,  P.  J., 
dissented. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


"William  H.  Sweet,  Eespondent,  v.  Martha  J.  Marsh  and  Mary 
E.  Benedict,  Appellants. 

Second  Department,  June  11, 1909. 

Vendor  and  purchaser  —  contract  to  sellland  —  reformation — pleading 
—  acreage— judgment  to  conform  to  pleadings. 

Where  in  a  suit  to  reform  a  contract  to  sell  land  and  for  the  specific  performance 
of  the  contract  as  reformed,  the  complaint  alleged  that  defendants  w^ere  the 
owners  in  fee  and  possessed  of  a  certain  farm  consisting  of  200  acres,  mure  or 
less,  and  more  particularly  described  in  a  certain  deed  of  record;  that  they 
made  a  contract  to  sell  the  farm  with  the  buildings  thereon  to  phiintiff, 
describing  it  as  containing  200  acres,  more  or  less;  that  the  farm  contained 
only  152  acres,  but  did  not  allege  that  the  defendants  intended  that  the  price 
should  be  fixed  by  or  depend  on  the  number  of  acres,  or  that  there  was  any 
fraud  in  the  transaction,  a  reformation  of  the  contract  is  not  justified. 

Parties  go  to  court  to  try  the  issues  made  by  the  pleadings,  and  courts  have  no 
right  to  make  new  issues  for  them  on  the  trial  to  their  surprise  or  prejudice, 
or  to  found  judgments  on  grounds  not  in  issue. 

A  provision  that  the  sale  included  **  buildings  and  improvements"  on  the  land 
indicates  that  there  were  other  considerations  in  the  minds  of  the  parties 
besides  the  acreage. 

There  might  exist  a  mutual  mistake  as  to  acreage  without  there  being  a  mutual 
mistake  as  to  price. 

Where  it  is  shown  that  the  description  of  the  farm  in  the  deed  and  the  contract 
as  200  acres,  more  or  less,  referred  for  a  more  particular  description  to  a  prior 
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deed,  which  gave  the  amount  of  land  as  125  acres;  that  the  plaintiff  drew  the 
contract  and  both  defendants  deny  that  they  understood  the  contract  to  men- 
tion 200  acres,  and  its  entire  language  indicates  a  sale  in  gross,  a  Judgment 
reforming  the  contract  will  be  reversed. 

Where  land  is  described  by  metes  and  bounds  and  the  description  designates  its 
quantity  as  so  many  acres,  more  or  less,  a  sale  in  gross  is  indicated,  even  where 
the  price  named  is  an  exact  multiple  of  the  number  of  acres  named. 

HiRSCHBBRO,  P.  J.,  and  Rich,  J.,  dissented. 

Appeal  by  the  defendants,  Martha  J.  Marsh  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflE,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the  1st 
day  of  July,  1908,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  Westchester  Special  Term. 

Henry  Marshall^  for  the  appellants. 

William  L,  Rumsey  [Hobert  E.  Farley  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

This  action  was  brought  for  the  reformation  of  a  contract  for  the 
sale  of  a  tract  of  farm  land  near  the  village  of  Mount  Kisco,  West- 
chester county,  and  for  the  specific  performance  of  the  contract  as 
reformed.  The  complaint,  in  so  far  as  it  is  material  to  the  question 
here  under  consideration,  alleges  that  the  defendants  were  the 
owners  in  fee  and  possessed  of  "  All  that  certain  farm,  consisting 
of  two  hundred  (200)  acres,  more  or  less,  located  in  the  Town  of 
North  Castle,  County  of  Westchester  and  State  of  New  York,  the 
same  being  more  particularly  described  in  deed  dated  the  27th  day 
of  May,  1889,  from  Simeon  S.  Carpenter,  Alonzo  F.  Carpenter  and 
Jotham  Carpenter,  executors  of  the  last  will  and  testament  of  Aaron 
F.  Carpenter,  to  Martha  J.  Marsh  and  Mary  E.  Benedict,  and 
recorded  in  the  Westchester  County  Register's  office  on  the  27th 
day  of  May,  1889,  in  Liber  1168  of  Deeds,  page  64;"  that  on  the 
16th  day  of  December,  1905,  the  defendants  entered  into  an  agree- 
ment with  this  plaintiff  for  the  sale  of  the  above-described  real 
property,  a  copy  of  which  agreement  is  annexed  to  the  complaint  and 
made  a  part  thereof;  that  since  making  the  said  agreement  the 
plaintiff  has  discovered  tliat  there  is  a  deficiency  in  the  acreage  of 
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the  premises  described  therein,  and  that  the  same  are  not  of  the 
dimensions  specified  in  said  agreement,  to  wit,  that  instead  of 
embracing  a  tract  of  land  of  200  acres  said  premises  contain  only 
about  152  acres  of  land ;  that  the  plaintiff  has  always  been  ready 
and  willing,  and  is  still  ready  and  willing,  to  fulfill  his  part  of  the 
contract ;  that  he  appeared  at  the  proper  time  and  place  prepared  to 
fulfill,  and  that  the  defendants  did  not  put  in  an  appearance,  and 
were  unable  to  perform  the  agreement,  in  that  they  were  not  pre- 
pared to  give  a  deed  for  more  than  152  acres.  After  alleging  dam- 
ages caused  by  the  purchase  money  lying  idle  and  unproductive,  the 
searching  of  title,  etc.,  the  complaint  demands  judgment  tliat  "  a 
fair,  reasonable  and  just  deduction  from  the  purchase  money  of 
said  coutmct,  *  Exhibit  A,'  be  made  on  account  of  said  deficiency 
in  acreage,  *  *  *  and  that  on  payment  of  tlie  said  residue  of 
said  purchase  money,  less  said  deductions,  the  defendants  be 
decreed  specifically  to  perform  said  agreement,"  and  that  if  they 
are  unable  or  unwilling  to  perform  the  contract  that  the  plaintiff 
have  damages,  etc. 

There  is  no  allegation  that  the  land  was  offered  for  sale  or  sold 
at,  or  that  the  contract  was  based  on,  a  stated  price  per  acre  by  the 
defendants ;  on  the  contrary,  the  agreement,  which  is  made  a  part 
of  the  complaint,  provides  that  the  '*  parties  of  the  first  part  [the 
defendants]  agree  to  sell  and  convey,  and  the  party  of  the  second 
part  agrees  to  purchase,  all  that  lot  or  parcel  of  land  in  the  County 
of  Westchester  and  State  of  New  York,  with  the  buildings  and 
improvements  thereon,  described  as  follows  : "  (Here  follows  the 
same  description,  by  reference  to  the  deed,  as  is  contained  in  the 
body  of  the  complaint.)  The  instrument  then  excepts  from  the 
contract  a  certain  burying'tground,  with  a  right  of  way,  the  dimen- 
sions of  which  are  not  given,  and  continues :  "  The  price  is  thirteen 
thousand  five  hundred  dollars  ($13,500),  payable  as  follows:" 
(Here  the  terms  are  set  out.)  It  may  be,  as  said  by  Mr.  Justice 
Gayno'e  in  a  very  similar  case  {Moffett  v.  Jaffe^  132  App.  Div.  Y), 
that  although  the  defendants  supposed  there  were  200  acres,  they 
would  not  have  sold  it  for  any  less  if  they  had  known  there  were 
only  152  acres,  and  this  is  not  negatived  by  any  allegation  of  the 
complaint,  although  it  is  the  one  essential  thing.  There  is  no  alle- 
gation that  the  defendants'  mistake  as  to  the  acreage  was  what 
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induced  them  to  fix  the  price  at  $13,500  instead  of  a  lower  figure, 
or  that  they  intended  to  fix  the  total  by  a  certain  sum  per  acre,  and 
the  provision  of  tlie  contract,  including  the  "  buildings  and  improve- 
ments thereon,"  clearly  indicates  that  there  were  other  considera- 
tions than  the  acreage  in  the  minds  of  the  parties  in  entering  into 
the  same.  There  is  no  allegation  that  the  defendants  intended  that 
the  price  should  be  fixed  by  or  depend  on  the  number  of  acres. 
This  would  not  be  alleged  by  a  mere  allegation  that  they  were  mis- 
taken  as  to  the  number  of  acres,  if  this  allegation  may  be  spelled 
out  of  the  complaint,  and  the  rule  still  prevails  that  the  judgment 
to  be  rendered  by  any  court  must  be  secundurrb  allegata  etprchata  / 
and  this  rule  cannot  be  departed  from  without  inextricable  confu- 
sion and  uncertainty  and  mischief  in  the  administration  of  justice. 
Parties  go  to  court  to  try  the  issues  made  by  pleadings,  and  courts 
have  no  right  impromptu  to  make  new  issues  for  them  on  the  trial, 
to  their  surprise  or  prejudice,  or  found  judgments  on  grounds  not 
put  in  issue  and  distinctly  and  fairly  litigated.  (  Wright  v.  Dela- 
field,  25  N.  T.  266,  270 ;  Brigktaon  v.  Claflin  Co.,  180  id.  76,  81, 
and  authorities  there  cited.) 

There  is  no  allegation  of  fraud  in  the  complaint,  and  in  the 
absence  of  fraud  a  contract  may  only  be  reformed  to  express  some 
material  thing  which  the  parties  agreed  upon  and  meant  to  put  in 
but  left  out,  or  by  striking  out  or  changing  something  which  they 
did  not  mean  to  express.  There  is  no  allegation  in  this  complaint 
of  anything  being  left  out  which  was  agreed  upon,  or  put  in  that 
was  not  agreed  upon.  The  parties  indisputably  put  in  the  contract 
the  price  which  they  intended  should  be  paid  for  the  land  with  the 
buildings  and  improvements  thereon.  There  is  no  allegation  that 
such  price  was  based  by  the  defendants  on  a  mistake  in  ref^pect  of 
the  acreage,  but  only  that  there  was  a  mutual  mistake  in  respect 
to  the  number  of  acres,  which  might  exist  without  there  being 
any  mutual  mistake  as  to  the  price.  A  conjecture  that  the  defend- 
ants would  have  asked  less  or  accepted  less  for  the  land  if  they  had 
known  it  contained  only  162  acres,  cannot  eke  out  a  lack  of  an 
allegation  on  which  to  base  such  a  conclusion.  {Moffett  v.  Jqffe, 
supra) 

On  the  merits  the  defendants  admitted  that  they  were  the  owners 
of  the  premises  described;  that  they  entered  into  the  contract; 
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denied  the  allegations  of  mutual  mistake  contained  in  the  amend- 
ment to  the  complaint  permitted  at  the  trial,  and  the  evidence 
shows  that  the  plaintifi,  or  one  with  whom  he  was  associated,  drew 
the  contract  and  submitted  it  to  the  defendants  for  signature,  and 
that  he  read  the  same  to  them,  though  whether  all  of  it  was  read  or 
not  does  not  appear  clear  from  the  evidence,  and  the  defendants 
both  denied  upon  the  trial  that  they  understood  that  the  contract 
mentioned  200  acres,  or  that  they  had  ever  told  any  one  that  the 
farm  contained  200  acres,  and  the  deed  which  is  referred  to  in  the 
contract  as  "  more  particularly  "  describing  the  premises,  does  not 
pretend  to  contain  any  such  amount.  It  is  to  be  observed  that  the 
contract  calls  for  *•  all  that  certain  farm  consisting  of  two  hundred 
(200)  acres,  more  or  less^  *  *  *  ^j^^  game  being  more  particu- 
larly described  in  deed  dated  the  27th  day  of  May,  1889,"  and 
while  it  is  no  doubt  true  that  these  words  "more  or  less"  are 
usually  inserted  for  the  purpose  of  taking  care  of  incidental  varia- 
tions, where  the  contract  refers  to  a  deed  of  record  for  a  more  par- 
ticular description  it  may  properly  be  referred  to  that  instrument 
for  the  acreage.  "  Particularly  "  is  defined  by  Webster  "  in  a  par- 
ticular manner ;  expressly ;  with  a  specific  reference  or  interest ;  in 
particular ;  distinctly."  That  is,  "  more  particularly  described  "  is 
more  exactly  described,  and  so  we  find  in  the  deed  referred  to  that 
it  conveys  "  All  that  certain  farm  of  land,  situate  in  North  Castle 
*  *  *  bounded  westerly  by  the  highway  that  leads  from  Bed- 
ford to  White  Plains ;  southerly  in  part  by  land  formerly  of  Henry 
Rundle,  now  of  Benjamin  Sniffen,  and  in  part  by  land  formerly  of 

Gideon  Palmer  and  now  of  Miller;  easterly  by  land  of 

Jeremiah  Green  in  part,  and  in  part  by  Henry  Smith's  land,  and 
northerly  in  part  by  land  of  Charles  F.  Butler  formerly,  now  of 
Frederick  C.  Head,  and  in  part  by  land  late  of  Jotham  Carpenter, 
now  of  the  said  Aaron  F.  Carpenter  and  formerly  of  Solomon 
Bundle,  containing  about  one  hundred  and  twenty-five  acres  of 
land.  Being  the  same  premises  which  were  conveyed  to  Aaron  F. 
Carpenter  by  John  W.  Mills,  referee,  by  deed  dated  the  2d  day  of 
April,  1870,  and  recorded  in  the  Westchester  County  Register's 
office.  *  *  *  The  premises  above  conveyed,  *  containing  about 
one  hundred  and  twenty-five  acres,'  it  is  hereby  understood  conveys 
all  the  farm  of  land  owned  and  occupied  by  the  said  Aaron  F. 
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Carpenter,  dec'd,  in  said  Town  of  North  Castle  at  the  time  of 
his  death,  be  the  same  more  or  less."  There  is  no  claim  that  the 
contract  does  not  provide  for  the  conveyance  of  all  the  land  of 
which  the  defendants  were  the  owners  in  fee  at  the  time  the  contract 
was  made  and  which  is  embraced  in  the  above  description  and  where 
the  land  is  described  by  metes  and  bounds,  and  designates  its  quantity 
as  so  many  acres,  more  or  less,  a  sale  in  gross  is  indicated,  even 
where  the  price  named  is  an  exact  multiple  of  the  number  of  acres 
named.  (20  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  875,  and  authorities 
cited  in  notes.)  Here  the  entire  language  of  the  contract  indicates 
a  sale  in  gross ;  there  was  no  negotiation  by  the  acre,  as  in  Paine  v. 
Uptan  (87  N.  Y.  327) ;  the  plaintiff  sought  a  conveyance  of  "  all  that 
lot  or  parcel  of  land  *  *  *  with  the  buildings  and  improvements 
thereon,"  which  was  owned  by  the  defendants,  and  which  they  had 
taken  under  the  executor's  deed  referred  to  in  the  contract  and  in 
the  complaint,  and  the  incidental  mention  of  200  acres,  where  the 
contract  itself  refers  to  the  deed  for  a  more  particular  description, 
and  the  more  particular  description  only  calls  for  125  acres  more  or 
less,  and  it  is  conceded  that  the  defendants  are  prepared  to  convey 
152  acres,  is  not  the  controlling  feature  of  the  contract.  The  con- 
tract, fairly  construed,  merely  calls  for  the  conveyance  of  the  prop- 
erty owned  by  the  defendants  under  the  executor's  deed  to  which 
reference  is  made,  and  there  is  nothing  in  the  pleadings  or  in  the 
evidence  which  indicates  that  the  defendants  have  not  been  willing 
to  convey  these  very  premises  upon  the  payment  of  the  agreed  price. 
The  plaintiff  was  not  buying  200  acres  of  land  ;  he  was  buying  the 
particular  property  which  he  pointed  out  in  the  contract  which  he 
asked  the  defendants  to  execute ;  he  asked  for  the  conveyance  of 
200  acres  more  or  less,  as  described  in  a  particular  deed,  and  the 
defendants  agreed  to  convey  to  him  all  the  property  they  owned 
under  such  deed  for  $13,500,  and  there  is  nothing  in  the  case  to 
indicate  that  they  would  have  parted  with  the  "  certain  farm  "  for 
a  less  price,  and  neither  the  complaint  nor  the  evidence  justifies  a 
reformation  of  the  contract,  for  there  is  nothing  in  it  to  be  reformed. 
The  contract  is  the  contract  which  the  parties  agreed  upon  and  exe- 
cuted, and  the  so-called  reformation  attempts  to  make  a  new  contract 
for  them ;  to  make  the  acreage  —  which  was  not  the  primary  con- 
sideration or  the  subject  of  negotiation  —  control  the  more  particu*- 
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lar  aescription  by  mete*  and  bounds  contained  in  the  deed  to  which 
reference  is  made. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
gmntedy  costs  to  abide  the  event. 

BcTRB  and  Millkb,  JJ.,  concurred ;  HnMOHB^RO,  P.  J.,  dissented ; 
High,  J.,  voted  to  affirm  on  the  opinion  of  the  oourt  at  Special 
Term. 

Judgment  reversed  and  new  trial  granted,  oosts  to  abide  the  final 
award  of  costs. 


In  the  Matter  of  the  Application  of  the  City  of  New  Tork,  Rela- 
tive to  Acquiring  Lands,  etc.,  for  the  Purpose  of  Opening  Deca- 
tur Street  from  Hamburg  Avenue  to  the  Borough  Line  in  the 
Twenty-eighth  Ward  of  the  Borough  of  Brooklyn,  City  of  New 
York. 

In  the  Matter  of  tlie  Petition  of  Frank  B.  Walker,  Appellant ; 
Philip  Schtmitt  and  Otliers,  Bespondents. 

Second  Department,  Jane  18,  1909. 

Ifniricipail  eovporatiott-^streetopanizkgr— rights  of  abutting  owner  and 

owners  of  £aa 

Streets  to  be  opened  in  the  future  were  laid  out  on  a  tract  of  land  which  later 
became  a  part  of  the  then  city  of  Brooklyn.  The  owner  of  the  tract  filed  a 
map  thereof  by  lots,  showing  said  streets,  and  sold  the  lots  by  descriptions 
leferring  to  the  streets.  Later  the  city  of  New  York  acquired  the  fee  of  the 
land  for  street  uses,  and  subsequent  awards,  for  several  parcels  wholly  within 
the  lines  of  the  street,  and  which  had  not  been  included  in  the  conveyances 
of  the  abutting  lots,  were  made  to  ''unknown  owners."  In  a  proceeding 
by  one  who  had  acquired  title  to  such  parcels  to  obt4\in  the  awards,  ?ield,  that 
a  Jodgment  allowing  him  only  one  dollar  for  each  parcel,  and  giving  the  rest 
of  the  award  to  the  abutting  owners  upon  whose  lands  au  assessment  to  pay 
the  awards  and  expenses  was  cast,  should  be  affirmed. 

An  award  to  "unknown  owners"  is  for  the  benefit  of  all  persons  whose  inter- 
ests, whether  in  fee  or  by  easements,  were  taken. 

Only  a  nominal  award  should  have  been  made  for  taking  the  fee  of  the  street  by 
the  city  under  the  circumstances. 

App.  Div.— Vol.  OXXXIIL        21 
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That  it  does  not  appear  that  an  assessment  was  cast  on  the  abutting  owners  is 
immaterial  where  the  public  records  show  that  such  was  the  case,  and  such 
consideration  cannot  affect  the  rights  of  the  owner  of  the  fee  and  the  abutting 
owners  to  have  the  award  divided  between  them. 

Woodward,  J.,  dissented,  with  opinion. 

Appeal  by  the  petitioner,  Frank  B.  Walker,  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  16th  day  of  January,  1909,  as  directs  the  payment  to  tlie 
respondents  of  certain  awards  made  for  lands  taken  by  the  city  of 
New  York. 

John  M,  Perry^  for  the  appellant. 

James  A.  Sheeharij  for  the  respondents  Schmitt,  Schauf  and  Jung. 

Merle  I,  St,  John^  for  the  respondent  Wenzler. 

Gaynor,  J. : 

Streets  to  be  opened  in  tlie  future,  including  the  quo  now  called 
Decatur  street,  were  laid  out  on  a  tract  of  land  in  the  township  of 
Bushwick,  pursuant  to  chapter  296  of  the  Laws  of  1852.  The  said 
town  afterwards  became  a  part  of  the  city  of  Brooklyn.  The  owner 
of  the  said  tract  also  made  and  filed  a  map  thereof  by  lots  and  showing 
the  said  streets,  and  thereafter  sold  the  same  by  descriptions  refer- 
ring to  the  said  streets.  The  said  streets  thereby  became  subject 
to  the  easements  of  the  said  lots  thereon.  In  1903  the  city  of  New 
York  acquired  the  fee  of  the  land  in  the  said  Decatur  street  for 
street  uses  by  a  proceedir^g  to  open  the  said  street.  Awards  for 
several  parcels  thereof  were  made  to  "unknown  owners".  The 
said  parcels  had  not  been  included  in  the  original  conveyances  of 
the  abutting  lots,  and  in  that  way  became  disconnected  therefrom, 
and  the  fee  thereof  remained  in  the  tract  proprietor.  The  appellant 
succeeded  to  such  title,  and  brought  this  proceeding  to  get  the 
awards.  The  court  at  Special  Term  has  allowed  him  only  $1 
thereof  in  the  case  of  each  parcel,  and  given  the  rest  to  the  abutting 
owners. 

If  the  awards  had  been  made  to  the  owner  of  the  fee,  he  would 
not  need  to  have  brought  this  proceeding.     By  the  adjudication  of 
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the  order  of  confirmation  in  the  proceeding  they  would  have  been 
liis,  and  he  conld  not  be  deprived  of  them.  But  being  to 
** unknown  owners",  they  are  for  all  persons  whose  interests, 
whether  in  fee  or  by  easements,  were  involved  in  tlie  taking, 
excepting  any  of  such  persons  to  whom  their  awards  are  made  to 
them  by  name,  there  being  none  such  here.  The  awards  "  were 
not  restricted  to  the  owners  of  the  ultimate  fee,  but  were  intended 
to  embrace  all  persons  having  any  interest  whatever  in  the  lands"  ; 
and  the  case  from  which  this  quotation  is  made  is  direct  authority 
that  the  abutting  owners  have  such  an  interest,  however  small  or 
difficult  of  definition  it  may  be  {Matter  of  Opening  Elmenth 
Avenue^  81  N,  T.  436).  And  that  the  award  has  to  be  divided 
between  the  fee  owner  of  the  street  strip  and  the  abutting  owner  is 
settled  by  authority.  £ach  of  them  was  entitled  to  only  a  nominal 
award  and  should  have  been  given  no  more.  The  naked  fee  in  the 
8ti*eet,  disconnected  from  the  abutting  lot,  is  presumed  to  have  only 
a  nominal  value.  In  the  case  of  City  of  Buffalo  v.  Pratt  (131 
N.  Y.  293)  tlie  abutting  owner  owned  the  land  in  the  street,  and  it 
was  therefore  of  substantial  value  to  the  owner.  If  an  exceptional 
case  can  exist  where  it  is  of  substantial  value  to  the  owner  when 
disconnected  from  the  abutting  land,  the  burden  is  on  the  owner  to 
show  it,  which  was  not  done  here.  In  tlie  same  way  the  easements 
of  the  abutting  owner,  actually  or  theoretically  taken  in  the  taking 
of  the  street  strip,  are  only  of  nominal  value.  But  where  instead 
of  a  nominal  award,  a  substantial  award  is  made  to  ^^  unknown 
owners  ",  it  has  to  be  divided  between  them  in  some  way.  There 
18  no  one  to  take  it.  That  this  is  so,  and  that  it  is  proper  to  make 
the  division  in  the  way  the  learned  court  below  did,  namely, 
give  the  nominal  fee  owner  $1  and  the  remainder  to  the  abut- 
ting owner,  for  the  equitable  reason  that  an  assessment  to  pay  the 
swards  and  the  expenses  is  cast  on  the  abutting  lands,  is  settled  by 
authority  {Matter  of  Opening  Eleventh  Aveiiice^  81  N.  T.  436 ; 
Matter  of  City  of  New  Yo7%  Beverly  lioad^  131  App,  Div. 
147). 

But  it  is  said  that  it  does  not  appear  that  such  an  assessment  waa 
cast  in  this  case, —  that  the  amount  was  not  cast  on  a  wide  assess- 
ment district  instead  of  on  the  abutting  lands  —  or  that  the  city  did 
not  pay  a  part  of  it.     Well,  this  is  all  a  matter  of  public  record  in 
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the  building  in  wldcii  our  court  sits,  and  we  may  inspect  the  eame 
and  see  that  the  assessment  was  made  in  the  usual  way,  i.  e.j  to 
the  centre  of  the  blocks^  to  uphold  the  order  below.  Moreover, 
the  brief  of  the  learned  counsel  for  the  appellant  raises  no  suck 
question,  but  on  the  contrary  argues  that  the  abutters  ^^  acquiesced 
in  the  assessment"  of  the  abutting  lots  for  the  awards  and 
e^penses^  nor  was  it  raised  below.  And  finally  it  waa  held  in  Matter 
of  Openifig  Eleventh  Avenue  {suprcL)^  that  the  said  considerations 
could  not  affect  tlie  rights  of  tlie  parties  to  have  the  award  divided 
between  them. 
The  order  should  be  affirmed. 

Jenks,  Bu&r  and  Millbb,  JJ.,  ccmeurred ;  Woodwakd,  J.,  read 
for  reversaL 

WooDWAED,  J.  (dissenting) : 

In  the  year  190S  tlie  city  of  New  York  instituted  proceedings  to 
acquire  the  title  to  land  required  for  the  oj)ening  of  Decatur  street, 
in  the  borough  of  Brooklyn.  Commissioners  were  duly  appointed, 
and  awards  were  made  to  the  respondent  Schmitt  for  parcel  No.  7 
in  the  sum  of  $1,662.12,  to  the  respondent  Schauf  for  parcels  10  to 
21  in  tlie  sum  of  $1,569.78,  to  an  unknown  owner  for  parcels  Nos. 
24  and  25  in  the  sum  of  $246.24,  and  to  an  unknown  owner  for 
parcel  Na  26  in  the  sum  of  $677.16.  The  report  of  the  commis- 
sioners was  confirmed  on  the  26th  day  of  October,  1906,  and  no 
appeal  has  been  taken  from  this  determination,  so  tliat,  no  matter  how 
excessive  tliese  awards  may  be,  they  are  final  and  conclusive,  even 
though  it  be  assumed  that  they  should  have  been  but  for  nominal 
damages,  and  that  the  commissioners  and  the  court,  when  it  confirmed 
the  report,  mistook  both  the  law  and  the  facts  applicable  to  tlie  case. 
{De  Peyeter  v.  Mali^  92  N.  Y.  262,  269,  and  authorities  tliere  cited.) 
These  awards  were  made  for  certain  definite  parcels  of  land,  and,  so 
long  as  the  awards  remained  in  force,  none  of  the  parties  could  dis- 
pute that  the  amounts  awarded  were  just  and  proper.  It  was  sufii- 
cient  for  the  owners  of  any  of  these  parcels  to  show  that  the  title 
was  in  them  at  the  time  the  awards  were  made,  and  this  fact  cnti- 
tied  them  to  the  moneys  awarded  to  such  parcels.  {De  Pey%ter  t. 
JfaZi,  Hupra^  269,  270.) 


Digitized  by 


Google 


Matter  of  City  of  New  York  (Decatdr  Street).       325 

App.  Div.]  Second  Department,  Jane,  1909. 

The  appellant  presented  a  petition  to  tlio  Kings  County  Special 
TeiTH  in  February,  1908,  setting  np  an  assignment  from  the  devisees 
of  Augnstos  Ivins  made  in  1907,  and  praying  that  amounts  awarded 
for  damage  parcels  5,  7-21  inclusive,  24,  25  and  26,  be  ordered  paid 
to  him.  The  respondents  Schauf,  Jung  and  Schmitt  joined  issue  by 
the  service  of  answers  and  on  March  3, 1908,  the  matter  was  sent  to 
a  referee,  who  found  that  the  respondent  Schmitt,  as  owner  of  tl*e 
fee  in  the  street  to  one-third  of  parcel  7,  was  entitled  to  the  pay- 
ment of  one-third  of  the  award  for  that  parcel,  and  that  the  peti- 
tioner was  entitled  to  payment  of  ilie  whole  of  the  award  for  dam- 
age parcels  Nos.  8,  9,  10  to  21,  24,  25  and  26,  and  two-thirds  of 
the  award  made  to  parcel  No.  7,  with  interest.  The  respondents 
filed  exceptions  to  the  report,  and  on  the  motion  to  continn  the 
referee's  report  the  Special  Term  entered  an  order  denying  tlie 
motion  to  confinn  and  adjudged  that  the  interest  of  the  petitioner 
in  each  of  the  awards  is  the  nominal  sum  of  one  dollar,  and  direct- 
ing  payment  of  the  awards  less  snch  nominal  sum  and  less  tlie  costs 
of  the  reference  to  the  respondents  Schmitt,  Jung  and  Wenzler. 
That  is,  the  learned  Special  Term,  holding  with  the  referee  that 
the  appellant  Walker  was  the  owner  of  the  fee  of  the  lands  taken, 
lying  entirely  within  the  lines  of  Decatur  street,  in  effect  reverses 
the  determination  of  the  commissioners  and  the  order  confirming 
their  report,  and  directs  the  payment  of  anominal  sum  to  the  owner 
of  the  fee,  and  orders  the  payment  of  the  balance  of  the  award  to 
persons  who  are  claimed  to  have  parted  with  no  property  whatever. 
We  say  that  the  court  holds  with  the  referee  that  the  ownership 
was  in  Walker,  for  on  no  other  theory  could  he  be  awarded  nominal 
dumages,  and  this  ownei-ship  is  recognized  in  the  opinion  handed 
down  by  the  learned  conrt.  The  learned  court,  after  discussing 
the  ownership  of  Walker,  as  to  which  there  can  be  no  reasonable 
question,  as  I  constrne  the  record  title,  atid  holding  that  he  was 
entitled  to  nominal  damages  for  the  taking  of  the  fee,  enters  upon 
the  discussion  of  the  claim  of  the  abutting  ownei-s.  These  are 
sliown  to  the  court's  satisfaction  to  have  no  interest  whatever  in  the 
awards.  Having  thus  disiX)sed  of  the  claims  of  both  parties,  over- 
ruling a  conclnsive  order  of  the  court  in  so  far  as  it  related  to  the 
rights  of  the  owner  of  the  fee  of  tlie  lands  taken,  the  learned  court 
travels  outside  of  the  record  and  concludes  that  as  the  abutting 
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owners  are  to  pay  the  awards  made,  it  is  more  equitable  that  they 
should  have  tlie  mouey  than  that  it  should  be  retained  by  the  city 
of  New  York,  or  be  paid  over  to  the  owners  of  the  property,  who 
have  already  been  conclusively  adjudged  to  be  entitled  to  the  same. 
The  court,  evidently  in  a  mood  to  do  justice,  says :  "  So  then  the  sit- 
uation is  this.  There  was  on  account  of  taking  the  property  due  nomi- 
nal sums  to  tlie  owners  of  tlie  bare  fee  in  the  street  and  to  persons 
owning  easements  without  such  title.  But  the  commissioners  have 
given  a  joint  award  of  many  thousand  dollars.  No  person  can  show 
other  than  uominal  interest  in  it.  What  shall  be  done  with  it? 
Left  with  tlie  city  ?  The  city  has  no  right  to  it  and  moreover  will 
by  assessment  raise  moneys  to  pay  it.  Who  will  pay  the  assessments  f 
The  abutting  owners.  But  on  this  account  they  are  not  permitted  of 
right  to  take  the  money  as  damages.  The  obligation*  to  pay  an  award 
is  not  relevant  to  show  damages  arising  from  taking  property.  But 
it  is  most  equitable  that  the  abutting  owners  should  have  this 
award.  It  ought  not  to  have  been  awarded  to  them  and  thereby 
necessitate  an  assessment  against  their  property.  But  the  award 
exists,  although  it  ought  not  to  exist.  By  returning  the  money 
directly  to  them  this  error  can  be  measurably  corrected.  It  may  be 
that  rules,  practice  and  confirmation  of  the  report  will  be  evoked 
against  such  disposition.  But  who  shall  invoke  them?  Persons 
not  entitled  to  the  award  cannot  »  *  *.  I  order  it  paid  to 
them,  not  because  the  damage  belongs  to  them,  but  because  they 
must  pay  the  same." 

Passing  over  the  obvious  objection  that  this  is  permitting  the 
Special  Term  to  overrule  and  correct  the  errors^ — if  errors  they  are 
—  of  what  has  been  held  to  be  a  conclusive  adjudication  of  the 
rights  of  claimants,  there  is  a  very  fundamental  objection  upon  the 
merits  to  this  empirical  administration  of  justice.  It  does  not 
appear  in  the  record  before  us  that  the  abutting  ownei's  are  to  pay 
these  awards,  nor  do  we  find  such  a  provision  in  the  statutes. 
Chapter  658  of  the  Laws  of  1906  amends  title  4  of  chapter  17  of 
the  Greater  New  York  charter  (Laws  of  1901,  chap.  466)  relating  to 
the  opening  of  streets  and  parks,  and  section  970,  as  amended,  pro- 
vides that  the  city  of  New  York  is  authorized  to  acquire  title  either  in 
fee  or  to  an  easement,  as  may  be  determined  by  the  board  of  estimate 
and  apportionment,  for  the  use  of  the  public  to  all  or  any  of  the  lands 
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required  for  streets,  parks,  approaches  to  bridges  and  tunnels,  etc., 
and  that  the  said  city  of  New  York  is  authorized  to  apply  to  the 
court  '^  for  the  appointment  of  commissioners  of  estimate  to  ascertain 
and  determine  the  compensation  and  recompense  wliich  should  justly 
be  made  to  tlie  respective  owners,"  etc.,  of  the  lands,  tenements, 
hereditaments  and  premises  proposed  to  be  taken  for  any  of  the 
purposes  aforesaid,  and,  in  a  proper  case,  for  the  appointment  of 
one  of  such  commissioners  of  estimate  as  a  commissioner  of  assess- 
m3nt  to  assess  the  cost  of  such  improvement  or  such  proportion 
thereof  as  the  board  of  estimate  and  apportionment  directs,  upon 
such  parties  and  persons,  lands  and  tenements  as  may  be  deemed  to 
be  benefited  thereby.  Section  973,  as  amended,  provides  for  the 
appointment  by  the  court  of  three  discreet  and  disinterested  per- 
sons, citizens  of  the  United  States  and  residents  of  the  borough  to 
be  affected,  as  commissioners  of  estimate,  and  one  of  said  commis- 
sioners of  estimate  is  to  be  designated  as  commissioner  of  assessment 
for  the  performance  of  the  duties  in  the  title  mentioned.  Section 
980,  as  amended,  provides  that  after  such  commissioners  of  estimate 
have  heard  the  testimony,  etc.,  in  relation  to  properties  to  be  taken, 
they  shall  without  unnecessary  delay  ascertain  and  estimate  the  com- 
pensation which  ought  justly  to  be  made  by  the  city  of  New  York  to 
the  respective  owners,  etc.,  of  lands,  etc.,  to  be  taken,  and  that  "  the 
commissioner  of  assessment  shall  make  a  just  and  equitable  estimate 
and  assessment,  also,  of  the  value  of  the  benefit  and  advantage  of 
snch  improvement  to  the  respective  owners,  lessees,  parties  and  per- 
sons respectively  entitled  unto  or  interested  in  the  lands,  tenements, 
hereditaments  and  premises,  not  required  for  the  said  improve- 
ment," and  that  the  **  commissioner  of  assessment  shall  in  making 
his  estimate  and  assessment  of  the  value  of  the  benefit  and  advan- 
tage of  the  said  improvement,  assess  any  and  all  such  lands,  tene- 
ments, hereditaments  and  premises  within  the  area  of  assessment 
fixed  and  prescribed  by  the  board  of  estimate  and  apportionment, 
as  the  area  of  assessment  for  benefit,  in  proportion  to  the  amount 
of  benefit  received.  The  board  of  estimate  and  apportionment  is 
hereby  authorized  and  required  at  the  time  of  the  adoption  of  tlie 
resolution  directing  the  institution  of  proceedings  to  acquire  title  to 
the  lands  required  for  the  improvement  to  fix  and  determine  upon 
an  area  or  areas  of  assessment  for  benefit  in  all  proceedhigs  author- 
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ized  by  it,  and  sLall  have  power  to  review  and  alter  sncli  area  of 
aasessaient  at  auy  tiuio  before  sitcli  aesesetueut  for  benefit  filiall  be 
coiupleted  and  be  confii-uoed  by  the  Supreme  Court,  if  it  shall  deem 
such  action  advisable.  *  *  *  It  inaj'  in  any  case  determine 
whether  any^  and,  if  any,  what  propoi-tloa  of  the  cost  and  expense 
thereof  simll  be  borne  and  paid  by  tlie  City  of  New  York,  and  may 
also  determine  in  any  proceeding  or  class  of  proceedings  or  generally 
that  the  expenses  of  tlie  bnreau  of  stroet  opening  incurred  by  reason 
of  the  provisions  of  tliis  title  shall  be  borne  and  paid  by  the  City  of 
New  York  and  tin)  remainder  of  such  cost  and  expense  sliall  be 
assessed  upon  the  property  deemed  by  it  to  be  benefited  thereby." 
There  are  other  provisions  of  the  same  general  aatui*e  contained  in 
this  section,  but  enough  has  been  shown  to  indicate  that  the  com- 
pensation to  be  paid  for  lands  taken  is  not,  under  tlie  statute,  confined 
to  the  abutting  owners.  A  portion  of  the  cost  of  the  improvement 
may  be  borne  by  the  city  of  New  York,  and  the  remainder  is  to  be 
assessed  upon  the  assessment  area  fixed  by  the  boai'd  of  estimate 
and  apportionment,  which  may  entirely  exclude  tlie  abutting  prop- 
erty, though  this  is  not  usual.  So  far  as  the  record  now  before  iis 
discloses,  the  property  owned  by  the  three  respondents  may  not  be 
assessed  a  single  dollar ;  it  may  be  that  the  entire  advantage  of  the 
taking  ia  that  of  the  city  of  New  York  and  those  owning  property 
reached  over  this  highway.  They  own  lands  abutting  upon  a  way 
opened  by  their  predecessors  in  title  under  such  circumstances  that 
it  could  not  be  closed  to  tliem ;  they  lose  notliing  by  the  city  of 
New  York  taking  the  fee  for  the  purposes  of  a  highway,  but  who 
shall  say,  as  a  matter  of  law  —  for  there  are  no  facts  disclosed  by 
the  record,  and  the  statute  does  not  so  provide  —  that  these  lands 
have  been  benefited  to  the  extent  of  the  compensation  awarded  by 
the  commissioners  of  estimate,  or  tliat  the  commissioner  of  assess- 
ments has  so  determined  i  How  much  the  city  of  New  York  is  to 
pay  of  this  sum ;  how  much  the  abutting  owners  are  to  pay ;  how 
large  the  area  of  assessment  fixed  by  the  board  of  estimate  and  appor- 
tionment is,  and  what  proportion  of  the  burden  is  to  fall  upon  those 
who  are  in  no  wise  related  to  this  proceeding,  are  all  matters  which 
we  know  not  from  anything  which  is  disclosed  by  the  record.  The 
area  of  assessment  may  extend  for  a  mile  or  mora  beyond  Uie  landa 
taken ;  hundreds  of  people,  aside  from  the  respondents,  may  be 
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called  npon  to  pay  for  this  impi*ovement,  and  thns  these  abutting 
owners  would  be  i*eceiving  a  gratuity,  for  which  there  could  be  no 
warrant  in  law  or  equity. 

I3nt  it  is  said  that  we  are  not  at  liberty  to  take  this  view ;  that  we 
are  concluded  by  authority ;  that  in  MaUer  of  Opening  Eleventh 
Avenue  (81  K.  Y.  436)  the  court  held  the  doctrine  of  the  Special 
Term  in  this  case^  and  if  this  is  true,  then,  no  matter  what  the 
processes  of  reasoning,  we  must  acquiesce.  We  are  not  bound,  how- 
ever, to  extend  the  authority  of  a  close  case  beyond  the  facts  disclosed 
in  the  particular  action  or  proceeding,  and  there  are  at  least  two 
conspicuous  particulars  in  which  tlie  facts  now  under  consideration 
differ  from  those  in  the  case  cited  as  controlling.  In  the  Eleventh 
Avenue  case  the  commissioners^  upon  an  original  report,  awarded 
merely  nominal  damages  to  the  premises,  which,  as  in  the  case  at 
bar,  consisted  of  property  in  a  way  dedicated  by  the  owner  to  the 
use  of  persons  who  had  pnrchased  the  adjacent  lands  on  the  theory 
that  these  had  been  dedicated  to  public  use.  The  court  refused  to 
coniinn  this  report,  and  sent  it  back  ^vith  directions  to  award  just 
compensation  for  the  land  described  in  the  conveyances  as  streets 
and  avenues.  Subsequently  the  commissioners  made  a  new  report, 
awarding  substantial  damages,  and  this  report  was  confirmed,  no 
appeal  being  taken  from  the  order  of  confirmation.  Several  parties 
claimed  the  award  as  abutting  owners  and  as  owners  of  the  fee,  and 
npon  the  matters  being  sent  to  a  referee  for  adjustment  the  learned 
referee  reported  in  favor  of  dividing  the  award,  one-fourth  to  the 
owner  of  the  fee  and  three-fourths  to  the  owners  of  the  easement 
or  right  of  way  over  the  lands  as  streets  which  the  city  was  taking 
in  fee,  and  it  was  this  report  of  the  referee  wliich  was  confirmed  by 
the  judgment  in  that  case.  It  did  not  hold  that  the  owner  of  the 
fee,  subject  to  the  private  easement,  had  only  a  nominal  interest  in 
the  premises ;  the  judgment  determined  that  he  was  entitled  to 
one-fourth  of  a  substantial  award,  and  npon  this  point  the  court 
say:  *'The  rule  of  apportionment  adopted  by  him,  viz.,  one-fourth 
to  the  owner  of  the  barren  fee  and  three-fourths  to  the  owners  of 
the  easement  or  right  of  way  it  is  difficult  for  us  to  I'eview.  It 
was  adopted  with  reference  to  all  the  dreumstanoes  and  equities  of 
the  case  in  the  exercise  of  a  sound  judgment  by  a  referee  who  evi- 
dently liad  a  thorough  comprehension  of  the  case  and  was  eminently 
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qualified  to  decide  such  a  matter.  With  his  determination  we  see 
no  reason  to  interfere."  (P.  450.)  In  the  case  now  before  us  the 
learned  referee  held  that  the  entire  award  should  go  the  owner  of 
the  fee,  and  this  determination  has  been  overruled,  not  upon  any 
consideration  of  the  evidence,  but  upon  the  assumption  that  the 
owner  of  the  fee  had  only  a  nominal  interest  in  the  land.  This  is 
clearly  in  conflict  with  what  was  determined  in  the  Eleventh  Ave- 
nue Case  {8upra)y  for  there  the  original  award  was  refused  confir- 
mation because  it  only  allowed  nominal  compensation,  and  upon  the 
final  adjustment  the  fee  owner,  subject  to  the  easement,  was  awarded 
one-fourth  of  the  entire  award,  thus  clearly  recognizing  that  a  fee 
owner  of  land,  subject  to  an  easement  in  behalf  of  those  owning 
the  abutting  lands,  is  entitled  to  more  than  a  nominal  sum  for  his 
premises  ;  he  has  rights  in  the  land  which  are  not  absorbed  in  the 
mere  private  easement  or  right  of  way,  and  these  rights  the  court 
in  that  case  held  must  be  respected  —  were  respected  in  the  adjust- 
ment made  by  the  referee  giving  him  one-fourth  of  the  award  as 
made  under  the  direction  of  the  court.  Clearly  this  case  affords  no 
justification  for  the  arbitrary  determination  of  the  court  at  Special 
Term  or  here  that  the  owner  of  the  fee,  subject  to  a  private  ease- 
ment or  right  of  way,  has  only  a  nominal  interest  in  tlie  land  where 
substantial  damages  have  been  awarded  by  the  commissioners,  and 
this  award  has  not  been  challenged.  Whether  the  report  of  tlie 
refei*ee  made  a  proper  disposition  of  the  matter,  upon  equitable 
grounds,  presents  a  different  question,  but  it  is  certain  that  the 
Eleventh  Avenue  case  does  not  justify  the  determination  here 
under  review,  but  is  directly  contrary  to  what  was  detennined  by 
the  judgment  in  that  case. 

Moreover,  tliere  was  evidence  in  that  case  that  the  abutting 
owners  were,  in  fact,  to  pay  for  the  lands  taken,  and  it  was  not  left 
for  the  court  to  search  the  archives  to  discover  whether  this  fact  did 
or  did  not  exist.  The  court  say  :  "  The  land  was,  before  the  open- 
ing of  the  avenue  as  a  public  higliway,  subjected  to  a  perpetual 
easement,  which  deprived  the  owner  of  the  beneficial  enjoyment  of 
the  land.  There  would  be  manifest  injustice  in  awarding  the  whole 
compensation  to  the  owner  of  the  fee,  in  view  of  the  fact  that  such 
compensation  is  ultimately  payable  by  the  owners  of  the  adjacent 
lots  in  the  form  of  assessments,  while  no  part  of  these  assessments  is 
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chargeable  to  the  owners  of  the  fee  of  the  land  taken.  Tlie  adjacent 
owners  wonid  thus  be  compelled  to  pay  fall  value  for  a  right  of  way 
which  they  already  possessed.  And  it  is  in  evidence  in  the  case  that 
all  the  lands  fronting  on  the  avenae  were  assessed  for  the  expense 
of  the  improvement,  one  element  of  which  expense  is  the  damage 
paid  for  land  taken.  If  the  compensation  paid  to  the  owners  of  the 
fee  had  been  merely  nominal,  it  would  have  been  equitable  to 
adopt  the  same  rule  in  respect  to  the  owners  of  the  easement.  They 
would  then  have  been  compensated  for  their  easement  by  the  deduc- 
tion of  its  value  from  the  award  to  the  owner  of  the  fee,  and  the 
consequent  reduction  of  the  assessment  chargeable  against  their 
property.  But  the  commissioner  having,  under  the  direction  of 
the  court,  awarded  substantial  and  just  compensation  for  the  rights 
and  interests  of  all  parties  interested  in  the  lands,  and  having  treated 
them  as  subject  to  no  public  rights,  the  aggregate  of  this  compensa- 
tion must  represent  the  entire  value  of  the  land  taken,  and  there 
seems  to  be  no  means  of  equitably  adjusting  the  rights  of  the  par- 
ties except  by  pursuing  tlie  course  adopted  by  the  learned  referee, 
of  treating  all  these  rights  and  interests  as  having  been  taken  by  the 
city,  and  apportioning  the  awards  among  the  several  parties  in  whom 
these  rights  and  interests  were  vested."  (P.  448.)  But  beyond  this, 
the  court  points  out  in  the  opening  paragraph  of  the  discussion  that 
the  report  of  the  commissioners  '*  shows  upon  its  face  that  such 
awards  were  designed  to  cover  the  value  of  the  interests  of  all  per- 
sons interested  in  the  lands  taken,"  while  in  the  case  at  bar  the 
report  is  not  before  us. 

This  18  the  fair  extent  of  the  rule  laid  down  in  the  Eleventh  Ave- 
nue case,  and  to  this  extent  it  is  controlling,  that  where  one  has 
granted  lands  bounded  upon  proposed  streets,  under  such  circum- 
stances that  it  does  not  amount  to  a  dedication  for  public  use,  or  • 
constitute  them  public  highways,  it  operates  to  create  an  easement  in 
the  grantees  of  the  lots  abutting  thereon,  which,  as  between  them 
and  their  grantor,  and  those  deriving  title  under  him,  entitles  them 
to  have  the  lands  described  in  the  conveyances  as  streets  and  avenues 
left  open  as  such,  for  the  benefit  of  their  lots ;  that  such  an  easement 
for  tlie  benefit  of  lot  owners  does  not  take  all  of  the  substantial  value 
of  the  owner  of  the  fee,  and  that  when  the  public  authorities  take  the 
property,  under  the  power  of  eminent  domain,  they  must  make  just 
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conipensHtion  therefor,  which  inclades  the  valne  of  the  land  taken, 
with  the  private  easements,  and  that,  as  between  tlie  unknown  owners 
of  the  fee  and  the  easements,  it  is  for  the  court  to  determine  the 
equities.  In  other  words,  if  a  grantor  conveys  lands  bounded  by  a 
proposed  street,  his  grantee  takes  the  land  with  an  easement  in  the 
proposed  street  for  the  benetit  of  his  land.  The  public  had  no  right 
in  this  proposed  street;  it  is  merely  a  matter  between  the  grantor 
and  tlie  grantee,  and  they  may,  by  mutual  agreement,  destroy  this 
easement  at  any  time.  It  is  this  land  and  this  right  of  the  grantor 
and  grantee  to  destroy  this  easement  that  the  power  of  eminent 
domain  lays  hold  upon  and  takes  for  the  purpose  of  opening  a  per- 
manent highway,  which  private  individuals  cannot  obstruct  or  dis- 
continue ;  it  not  only  takes  the  land,  but  it  takes  from  the  abutting 
owner  the  power  to  surrender  liis  easement  in  such  way,  and  these 
are  property  rights  which  the  public  must  pay  for  before  they  can 
take  the  lands  under  tlie  constitutional  provision  for  just  compensa- 
tion, and  these  are  necessarily  involved  in  the  taking  of  lands  sub- 
ject to  such  easements.  The  commissioners  determine  tlie  value  of 
the  land,  subject  to  this  easement,  which  is  the  value  of  the  land 
with  the  right  in  the  owner  of  the  easement  to  surrender  the  same ; 
or,  to  put  it  in  another  way,  it  is  the  full  value  of  the  land  as  repre- 
sented by  the  owner  of  the  fee  and  the  owner  of  the  private  ease- 
ment, and  where  these  pai*ties  are  unknown,  or  there  is  a  controversy 
as  to  how  this  just  compensation  shall  be  divided  between  the  owners 
of  the  tangible  and  intangible  property,  it  is  for  the  court,  in  a  con- 
sideration of  all  the  surrounding  circumstances,  to  say.  The  abut- 
ting owner  disposes  of  his  private  easement  of  light,  air  and  access ; 
disposes  of  his  right  to  surrender  these  to  his  grantor  and-  thus  to 
vest  in  him  the  full  property  right  in  tlie  land,  and  secures  substan- 
tially the  same  easements  from  the  public.  {HcUoway  v.  South- 
mayd^  139  N.  Y.  390,  405,  406.)  Nothing  in  practical  eflfect  is 
taken  from  the  abutting  owner  by  the  operation,  except  his  right  to 
sell  the  easement  to  his  grantor,  but  the  owner  of  the  fee  is  deprived 
of  his  land  and  of  the  right  of  extinguishing  the  private  easement 
the  situation  being,  as  to  him,  very  different  from  a  case  whei'e  he 
merely  owns  the  fee  of  a  public  highway,  where  he  has  no  right  to 
repossess  himself  of  the  easement,  except  in  the  event  of  an  aban- 
donment of  the  public  use.    Just  how  to  determine  what  interest 
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the  owner  of  the  fee  and  the  owner  of  the  easements  have  in  any 
particular  piece  of  property  is,  of  coarse,  very  difficult ;  it  must 
depend  upon  the  circumstances  of  each  particular  case.  In  soum 
instances  the  right  of  the  owner  of  the  easement  to  surrender  to  the 
grantor  such  right,  and  thus  to  vest  in  him  tlie  full  property  right 
in  the  land,  would  be  of  great  value ;  mi^t  be  equal  to  a  consid- 
erable part  of  tlie  total  value  of  the  land,  while  in  other  instances 
it  would  have  but  a  mere  Tiominal  value,  and  no  rule  can  be  laid 
down  for  the  government  of  cases  generally,  but  eacli  must 
depend  upon  its  own  peculiar  facts.  It  is  certain,  however,  that 
land  subject  to  a  private  easement  is  worth  the  full  value  of  the 
land  and  easement  merged  in  one  person,  for  it  is  within  the  power 
of  the  owners  to  so  merge  tliem,  and  the  JElevinth  AveniLe  Case 
{supra)  merely  holds  that  it  is  for  the  court,  taking  into  view  all  of 
the  circumstances,  to  determine  what  portion  of  the  award  belongs 
to  the  owner  of  the  fee  —  what  part  to  the  owner  of  the  ease- 
ment. It  cannot  be  determined  arbitimrily,  as  a  matter  of  law,  that 
it  all  belongs  to  the  owner  of  tlie  fee,  nor  yet  that  it  all  belongs  to 
the  abutting  owner,  and  the  fact  that  the  abutting  owner  is  to  pay 
the  assessment  —  if  tiiis  is  true  —  is  merely  one  of  the  facts  to  be 
taken  into  consideration  in  adjusting  the  equities,  and  it  has  no 
relation  whatever  to  the  question  of  law  involved  here.  It  has 
been  conclusively  established  by  the  report  of  the  commissioners, 
approved  by  the  court  without  question,  that  the  ownere  of  the  fee 
and  of  the  private  easements,  are  entitled  to  a  substantial  sum  as 
just  compensation  for  the  property  taken,  and,  as  I  have  shown 
that  it  cannot  be  said  as  a  matter  of  law  that  the  owner  of  the  fee, 
subject  to  an  extinguishable  easement,  is  only  entitled  to  nominal 
compensation,  it  follows  that  the  judgment  here  under  considera- 
tion is  wrong  and  must  be  revereed. 

It  is  tinie  that  this  case  appears  difficult  to  distinguish  from 
Matter  of  City  of  New  York  {Beverly  Road),  131  App.  Div.  147. 
I  took  no  part  in  that  decision,  and  the  court  was  not  unanimous. 
In  that  case  there  appears  to  have  been  some  question  whether 
the  title  of  the  fee  was  not  the  result  of  mere  inadvertence,  as 
other  property  conveyed  by  the  same  grantor  in  the  immediate 
vicinity  and  out  of  the  same  plot,  had  been  conveyed  to  the  center 
of  the  proposed  street,  so  that  only  a  single  piece  of  property 
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of  a  few  feet  remained  in  the  ownership  of  the  grantor  or  his  sno- 
cessors  in  title,  and  this  wc^s  so  involved  in  the  general  scheme 
under  which  the  adjacent  properties  were  conveyed  that  it  left 
no  substantial  value  in  the  fee  ownership.  That  is,  the  owner 
of  the  fee  and  tlie  owner  of  the  easement  could  not,  by  merging 
their  interests,  produce  any  substantial  property  value,  for  the 
reason  that  this  few  feet  of  land  in  the  highway,  cut  off  from  all 
the  rest  of  the  premises  by  conveyances  which  carried  the  fee  to 
the  center  of  the  proposed  street,  was  incumbered  by  an  easement 
for  the  benefit  of  these  same  adjacent  properties.  The  owners  of 
the  fee  of  the  way,  who  were  likewise  abutting  owners,  had  an  ease- 
ment in  this  property  for  the  purposes  of  access  to  the  remainder 
of  the  way,  and  this  was  such  an  easement  as  could  not  be  destroyed 
by  the  concurrence  of  the  owner  of  the  fee  and  of  the  abutting 
premises.  The  adjacent  owners  of  the  way  held  the  fee,  subject 
to  the  private  easement  of  all  the  other  holders,  including  the  own- 
ers of  the  naked  fee,  and  the  learned  referee  who  had  the  case 
under  consideration  determined  that  this  mere  barren  fee,  subject 
to  non-extinguishable  easements,  had  only  a  nominal  vahie.  The 
learned  Special  Term  thought  that  the  equity  was  equal  to  twelve 
per  cent  of  the  award,  and  directed  such  payment,  but  this  court, 
viewing  the  case  from  the  standpoint  of  its  own  particular  facts, 
held  with  the  referee  and  reversed  the  order.  The  result  of  that 
case,  it  seems  to  me,  was  not  inconsistent  with  my  views.  It 
did  not  hold,  under  all  circumstances,  that  the  owner  of  the  fee 
in  a  highway,  subject  to  easements,  had  only  a  nominal  value; 
it  merely  concurred  in  the  view  of  the  learned  referee  that  under 
the  facts  as  they  appeared  in  that  case,  the  owner  of  the  fee 
had  parted  with  all  substantial  value  hi  the  fee  of  Beverly 
road  by  reason  of  his  having  conveyed  the  fee  to  all  of  the 
surrounding  property  on  every  side,  so  that  all  that  remained  to 
him  was  the  fee  of  sixty  feet  of  the  way,  subject  to  the  ease- 
ments of  the  abutting  owner  of  light,  air  and  access,  and  of  those 
adjacent  owners  of  the  fee  of  the  way  to  access  to  their  property 
over  this  way.  This  is  merely  following  the  rule  of  the  Eleventh 
Aventie  case  in  effect,  for  I  recognize  that  while  the  language  of 
the  opinion  in  the  Beverly  Road  case  attempts  to  lay  down  a  con- 
trary rule,  and  to  hold  that  only  a  nominal  award  should  l>e  made 
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in  all  cases,  it  is  the  judgment  which  is  actually  controlling,  and  that 
did  no  more  than  to  apply  the  rnle  of  the  leading  case.  That  case 
recognizes  the  fact  that  a  mere  private  way,  subject  to  private  ease- 
ments, has  a  substantial  value  ;  that  it  is  the  value  of  the  fee  and  of 
the  easements  combined,  and  that  these  must  be  paid  for  under  the 
rule  which  forbids  the  taking  of  private  property  for  public  purposes 
withont  just  compensation.  The  sum  to  be  paid  is  to  be  determined 
by  the  tribunal  provided  by  law  for  this  purpose,  and  the  only  ques- 
tion left  in  a  proceeding  of  this  character  is  to  determine  the 
equities  as  between  the  owner  of  tlie  fee  and  the  owner  of  the  ease- 
ment. The  decision  in  tlie  B&verly  Road  case,  in  taking  the  deter- 
mination of  the  referee,  under  the  particular  facts  there  involved, 
was  probably  correct,  but  it  certainly  does  not  justify  the  conclusion 
that  where  a  substantial  award  has  been  made  and  approved,  this  or 
any  other  court  can  arbitrarily  say  as  a  matter  of  law  that  the 
owner  of  the  fee  is  only  entitled  to  nominal  damages ;  that  is  a 
question  depending  upon  the  facts  —  upon  how  much  of  the  prop- 
erty right  belongs  to  him.  If  the  easement  is  of  such  a  nature  that 
it  can  be  surrendered  without  substantially  harming  the  owner  of 
such  easement  so  that  it  might  be  bought  for  a  trifling  sum,  as  might 
be  the  case,  for  instance,  if  the  owner  of  the  easement  owned  an 
entire  block,  with  access  to  highways  on  three  sides,  no  other  rights 
intervening.  The  public  has  no  rights  in  a  way  such  as  is  here 
involved,  and  the  owner  of  the  fee,  in  conjunction  with  the  owner 
or  owners  of  the  easements,  has  all  the  rights  in  the  land  which  he 
ever  had,  and  it  is  absurd  to  say  that  such  property  rights  are 
entitled  to  only  nominal  awards  under  any  and  all  circumstances. 
They  are  worth  just  what  the  real  estate  is  worth  with  the  ease- 
ments merged  in  a  single  owner ;  this  is  what  the  municipality  is 
taking,  and  the  award  belongs  to  the  owners  of  the  tangible  and 
intangible  property  in  proportion  to  the  value  of  each,  and  this  is 
to  be  determined  by  the  peculiar  facts  of  each  case,  and  not  by  an 
arbitrary  assumption  that  the  fee  has  only  a  nominal  value,  and  that 
the  abutting  owners  without  fee  rights  are  entitled  to  the  whole 
amount,  because  it  is  presumed  they  are  going  to  be  called  upon  to 
pay  the  assessments  levied  to  compensate  for  the  taking.  I  do  not 
think  the  Beverly  Road  Case  [supra)  decided  anything  different  in 
its  results  than  what  I  am  maintaining  here ;  but  if  it  does,  it  is 
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counter  to  the  Eleventh  Avenvs  Case  (eupra\  and  this  being 
an  intermediate  court,  and  the  decision  not  having  been  unani- 
mous, I  am  of  the  opinion  that  it  is  not  stare  decisis  here.  The 
doctrine  of  stare  decisis  is  based  upon  the  assumption  that  the 
rules  of  law  to  wliich  tiiis  doctrine  applies  have  previously  been 
determined  by  the  court  having  final  jurisdiction  on  the  ques- 
tions involved.  For  this  reason,  where  the  decision  of  a  tribunal 
is  subject  to  review  by  one  having  superior  authority  over  it  for 
that  purpose,  or  the  question  determined  may  be  passed  upon  by 
such  tribunal  in  another  case,  the  doctrine  of  stare  decisis  does  not 
apply  with  full  force  until  the  same  questions  have  been  determined 
by  the  court  of  last  resort.  (26  Am.  &  Eng.  Ency.  of  Law  [2d  ed.]^ 
163.)  In  this  case  I  think  the  principle  has  been  decided  in  accord 
with  the  views  which  I  have  expressed,  and  I  am  bound  to  yield 
obedience  to  the  voice  of  authority. 

It  does  not  appear  clearly  what  the  theory  of  the  learned  referee 
was  in  awarding  the  entire  sum  to  the  petitioner,  but  it  would  seem 
that  he  decided,  as  a  matter  of  law,  that  the  fee  being  in  "Walker 
he  was  entitled  to  the  money,  this  being  evident  from  his  reference 
to  the  fact  that  "  the  commissioners  took  testimony  as  to  the  value 
of  the  land  so  taken  only,  and  no  testimony  was  introduced  before 
them  as  to  damage  (if  any)  done  to  the  easements  as  to  the 
abutting  owners  on  each  side  of  Decatur  street."  But  the  question 
was  not  whether  there  was  damage  to  the  easement ;  it  was  what 
part  of  the  award  should  go  to  the  owners  of  the  easement,  which 
they  had  a  right  to  surrender ;  what  relation  the  surrender  value  of 
that  easement  bore  to  the  whole  adjudged  value  of  the  premises. 
As  the  public  authorities  could  not  take  the  land  without  making 
just  compensation,  and  no  one  complained  of  the  amount  of  the 
award  or  objected  to  the  confirmation  of  the  report,  the  award  must 
be  deemed  to  represent  the  aggregate  value  of  all  the  interests  in 
each  parcel,  and  the  duty  of  making  the  distribution  among  the 
several  parties,  and  determining  the  proportions  in  which  the  sev- 
eral claimants  should  participate,  devolved  upon  the  court.  {Matter 
of  Opening  Eleventh  Avenue^  supra^  443.)  The  mere  deter- 
mination, therefore,  that  Walker  owned  the  fee  did  not  meet  the 
situation ;  the  owners  of  the  easement  were  entitled  to  a  hearing 
as  to  the  value  of  such  easement,  as  related  to  the  entire  award,  and 
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because  tliis  was  not  afforded,  the  report  of  the  learned  referee 
onght  not  to  have  been  coniinned. 

The  order  appealed  from  should  be  reversed,  with  directions 
to  the  court  below  to  return  the  report  to  the  referee  for  a  further 
hearing  in  conformity  with  tlus  discussion. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 


Ill  the  Matter  of  the  Appmisal  under  the  Transfer  Tax  Acts  of 
the  Property  of  Maria  B.  Chapman,  Deceased. 

Chablss  H.  Gaus,  Comptroller  of  the  State  of  New  York,  Appel- 
lant ;  Edwin  N.  Chapman  and  John  D.  Chapman,  as  Executors, 
etc.,  of  Mabia  B.  Chapman,  Deceased,  Bespoiulents. 

Second  Department,  June  18,  1909. 

Tax  —  decedent's  estate  ~  transfer  tax  — ▼ested  remainder  —  power  of 
diBpoaition  —  election. 

Hie  Transfer  Tax  Law  does  not  affect  a  transfer  of  property  made  before  it  went 
into  effect. 

Where  a  testator,  who  died  before  the  enactment  of  any  inheritance  or  transfer 
tax  statute,  gave  an  undivided  share  of  his  estate  in  trust  for  his  daughter  and 
directed  that  upon  her  death  the  corpus  of  such  share  be  paid  to  such  pei*sons 
as  she  might  by  a  last  will  direct  or,  in  case  of  her  failure  to  exercise  such 
power  of  disposition,  then  to  her  lawful  issue  as  if  she  had  died  intestate,  the 
children  of  the  daughter  living  at  the  testator's  death  had  a  vested  remainder 
in  the  estate  given  in  trust  to  their  mother,  subject  to  open  and  let  in  after- 
born  children  or  to  be  defeated  by  the  valid  exercise  of  the  power  of  disposi- 
tion, and  upon  their  mother's  death  no  transfer  tax  can  be  levied  on  the 
transfer  of  the  fund  to  the  children,  although  she  executed  a  will  devising  her 
share  in  her  father's  estate  to  her  children,  share  and  share  alike. 

Although  the  mother  in  form  exercised  her  power  of  appointment  it  did  not 
effectively  transfer  the  property,  for  it  left  the  title  where  it  was  before,  and 
the  result  was  the  same  as  though  there  had  been  no  power  to  exercise. 

It  does  not  change  the  situation  that  she  directed  that  each  share  should  be  held 
in  trust  until  each  child  reached  the  age  of  twenty-five  years,  where  all  had 
reached  that  age  before  her  death. 

If  any  election  by  the  children  whether  they  would  take  under  their  grandfather's 
or  mother's  will  were  necessary,  their  refusal  to  pay  any  transfer  tax  was  a 
sufficient  one. 

Woodward  and  Millek,  JJ.,  dissented,  wltli  opinion. 
App.  Div.— Vol.  CXXXIII.        22 
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Appeal  by  Charles  H.  Gaus,  Comptroller  of  the  State  of  New 
York,  from  an  order  of  the  Surrogate's  Court  of  the  county  of 
Kiugs,  entered  in  said  Surrogate's  Court  on  the  23d  day  of  Feb- 
ruary, 1909,  reversing  an  order  entered  in  said  Surrogate's  Court  on 
the  6th  day  of  October,  1908,  fixing  a  transfer  tax  herein. 

William  W.   Wingate^  for  the  appellant. 

Fritz  TT.  Hoeninghaua  [James  Allison  KeUy  with  him  on  the 
brief],  for  the  respondents. 

BuEE,  J. : 

John  Davol  died  in  1878,  leaving  a  last  will  and  testament  dated 
November  21,  1874.  There  was  then  no  statute  in  force  which 
imposed  an  inheritance  or  transfer  tax.  Subsequent  legislation 
could  not  authorize  a  tax  upon  the  transfer  of  property  effected 
solely  by  means  of  his  will.  {Matter  of  Pdl^  171  N.  Y.  48.) 
By  his  will  he  gave  to  trustees  an  undivided  share  of  liis 
estate  in  trust  for  the  benefit  of  his  daughter,  Maria  B.  Chap- 
man, to  apply  to  her  use  the  interest  and  income  thereof  during 
her  life.  He  further  provided  that  at  the  death  of  his  said 
daughter  the  trustees  named  in  his  will  were  to  pay  over  all  prop- 
erty, proceeds  and  estate  held  by  them  in  trust  for  the  benefit  of 
his  said  daughter  ^'  to  such  person  or  persons  and  for  such  estate 
and  use,  and  with  and  under  such  trusts,  powers,  limitations,  restric- 
tions and  discretion  as  said  daughter  shall  lawfully  by  her  last  will 
and  testament  direct,  create  and  appoint.  If  such  daughter  shall 
fail  to  lawfully  exercise  said  power  of  disposition  by  her  will,  or  if 
for  any  cause  a  reversion  should  occur  as  to  the  same  or  any  ]iart 
thereof,  they  shall  pay  the  same  to  the  lawful  issue  of  such  daugh- 
ter, in  the  same  manner  as  if  such  daughter  had  died  intestate 
owning  the  same."  At  the  date  of  his  death  his  daughter  had  three 
sons,  Edwin  N.  Chapman,  John  D.  Chapman  and  Harold  W.  Chap- 
man. Subsequently  a  fourth  son  was  born,  Marvin  A.  Chapman, 
and  all  of  these  sons  survived  her.  Upon  the  death  of  John  Davol, 
Mrs.  Chapman's  sons  then  living  took  a  vested  remainder  in  that 
portion  of  the  estate  devised  and  l)eqneathed  in  trust  for  her  benefit, 
subject  to  open  and  let  in  after-born  children,  or  to  be  defeated  by 
the  death  of  either  of  said  children  during  her  lifetime  without 
issue.     {Moore  v.  Liite],,  41  N.  Y.  66 ;  Matter  of  Tompkins.  154 
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id.  634 ;  Stringer  v.  Toung^  191  id.  157.)  This  vested  estate  in 
remainder  was  also  subject  to  be  defeated  by  tlie  valid  and  effective 
exercise  of  the  power  of  appointment  given  to  her,  provided  such 
power  of  appointment  increased  or  diminished  the  estate  which  her 
children  took  under  their  grandfather's  will,  or  affected  in  any 
degree  the  value  thereof.  {Matter  of  Lanmig^  182  N.  Y.  238.) 
Under  Mrs.  Chapman's  will,  although  she  in  form  executed  her 
power  of  appointment,  it  did  not  effectively  transfer  any  property 
whatever,  for  her  children  took  from  their  grandfather  precisely 
what  she  attempted  to  give  them,  and  nothing  was  added  to  or  taken 
away  from  the  gift  by  the  exercise  of  the  power  through  her  will. 
The  execution  of  the  power  Ifeft  the  title  where  it  was  before,  and 
the  result  is  the  same  as  if  there  had  been  no  power  to  exercise. 
{Matter  of  Lansing^  supra.)  Under  Mrs.  Chapman's  will,  in  the 
4:th  clause  thereof,  she  gave  and  devised  the  share  of  her  father's 
estate  of  which  she  had  received  the  beneficial  income  in  like 
division  among  her  sons  as  she  had  thereinbefore  devised  and 
bequeathed  her  residuary  estate.  That  residuary  estate  she  divided 
into  four  parts,  giving  one  of  such  parts  to  each  of  her  sons.  This 
is  all  of  her  will  that  ever  became  operative.  It  is  true  that  there 
was  a  provision  in  her  will  that  one  of  these  parts  should  be  held 
in  trust  for  each  of  her  sons  until  they  attained  the  age  of  twenty- 
eight  years  (afterwards  changed  by  her  codicil  so  that  the  period 
of  the  termination  of  the  trust  was  twenty-five  years).  Each  of 
her  sons  was  more  than  twenty-five  years  of  age  at  the  time  that 
she  died.  As  a  general  rule  a  will  takes  effect  from  the  death 
of  the  testator,  and  not  from  the  date  of  its  execution.  This  is 
as  true  with  regard  to  the  execution  of  a  power  as  with  regard 
to  any  other  provision  of  a  will.  {Matter  of  Haggerty^  128 
App.  Div.  479.)  It  is  not  necessary  to  define  the  exceptions  to 
this  rule,  since  none  of  them  apply  in  this  case.  All  of  the 
provisions  of  Mrs.  Chapman's  will  relative  to  holding  any  portion 
of  her  estate  in  trust  for  either  of  her  sons  must  be  construed 
precisely  as  though  the  will  had  contained  this  additional  clause : 
"  If  at  the  time  of  my  death  all  or  any  of  my  sons  shall  have 
attained  the  age  of  twenty-five  years,  the  provisions  contained 
in  this  my  will  relative  to  holding  any  portion  of  my  estate  in 
trust  for  him  shall  cease  and  be  inoperative,   and  I   give  and 
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devise  the  one-fourth  of  my  estate  or  of  tlie  estate  of  wy  father 
in  respect  to  whidi  I  have  a  power  of  appointment  to  hiui  abso- 
lutely." That  is  precisely  the  estate  which  was  given  to  them  by 
their  grandfather's  will.  It  lias  been  heretofore  suggested  that  the 
estate  which  her  sons  took  upon  the  death  of  their  grandfather, 
John  Davol,  was  a  vested  estate  in  remainder.  Even  if  it  were 
contingent,  it  was  an  interest  acquired  at  the  instant  of  their  grand- 
father's death,  and  became  a  property  right  which  could  not  be  cut 
down  by  the  subsequent  imposition  of  a  transfer  tax.  {Matter  of 
Lansing,  &upra.)  The  suggestion  has  been  made  that  the  cliildreu 
of  Mrs.  Chapman  declined  to  elect. whether  they  would  take  under 
their  grandfather's  will,  or  tinder  tlie  power  of  appointment  in 
their  mother's  will.  The  election  need  not  be  in  any  particular 
form,  and  the  position  taken  by  them  in  connection  with  tlie  impo- 
sition of  the  transfer  tax  is  a  sufficient  election  if  one  were  abso- 
lutely necessary.  I  tliink  that  the  snrrogate  was  right,  and  the  order 
appealed  from  should  be  affirmed,  with  costs. 

Jenks  and  Gaynor,  JJ.,  concurred ;  "Woodward,  J.,  read  for 
reversal,  with  whom  Miller,  J.,  concurred. 

Woodward,  J.  (dissenting) : 

John  Davol  died  in  1878,  leaving  a  last  will  and  testament,  by  the 
terms  of  which  he  created  a  trust  fund  of  $165,109.18  for  the  use 
and  benefit  of  Maria  B.  Chapman,  his  daughter,  now  deceased. 
This  will,  which  bears  date  of  November  21,  1874,  provides  in  its 
8th  clause  that  "  at  the  death  of  any  danghter  of  mine  who  shall 
survive  me,  I  order  and  direct  my  said  trustees  to  pay  over  all 
property,  proceeds  and  estate  held  by  them  in  trust,  by  virtue  of 
either  or  both  the  trusts  for  the  benefit  of  my  daughters  herein  to 
such  person  or  persons  and  for  such  estate  and  use,  and  with  and 
under  such  trusts,  powers,  limitations,  restrictions  and  disci'ction 
as  said  daughter  shall  lawfully  by  her  last  will  and  testament 
direct,  create  and  appoint.  If  such  daughter  shall  fail  to  lawfully 
exercise  said  power  of  disposition  by  her  will,  or  if  for  any  cause 
a  reversion  should  occur  as  to  the  same  or  any  part  thereof,  they 
shall  pay  the  same  to  the  lawful  issue  of  such  daughter,  in  the  same 
manner  as  if  such  daughter  had  died  intestate  owning  the  same.'* 
Maria  B.  Chapman,  one  of  the  daughters  tlms  provided  for,  died  on 
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the  20th  day  of  Jnlj,  1908,  leaving  a  last  will  and  testament,  dated 
Jannary  21,  1889,  with  a  codicil,  modifying  the  age  limit  in  the 
trnst  provision  from  twenty-eight  to  twenty-five  years,  bearing  date 
of  May  21,  1901.  Tliis  will  provides  in  its  4th  clause  that 
**  whereas^  under  and  by  virtue  of  the  provisions  of  tlie  will  of  my 
father,  the  power  of  appointment  and  disposition  by  will  is  given 
to  me,  ID  respect  to  so  much  of  his  estate,  as  by  said  will  is  directed 
to  be  held  in  trust  for  my  benefit,  during  my  life,  I  do  therefore 
will,  order  and  direct  that  said  estate,  real  and  personal,  shall  be 
taken,  divided  and  held  in  trust,  in  the  same  manner  for  the  like 
purposes,  and  in  the  same  division,  and  under  the  same  limitations, 
restrictions  and  discretion  by  my  said  executors  and  trustees  as  is 
hereinbefore  provided  respecting  ray  residuary  estate ;  and  there- 
after I  give  and  devise  the  same  in  the  same  manner  in  like  divi- 
sion among  my  sons  and  their  lawful  issue,  or  among  my  surviving 
sons,  in  case  of  any  dying  without  lawful  issue,  as  I  have  herein- 
before devised  and  bequeathed  ray  residuary  estate."  The  residuary 
estate  was  given  to  trustees  to  hold  and  distribute  the  income  until 
each  of  her  four  sons  should  reach  the  age  of  twenty-eight  yeare, 
whereupon  the  several  trusts  were  to  terminate,  with  a  discretion- 
ary power  in  the  trustees  to  pay  over  any  part  of  the  fund  on  the 
son  reaching  twenty-one  years  of  age.  It  was  furtlier  pit>vided  in 
the  codicil  that  the  age  limit  of  twenty-eight  years  should  be  reduced 
to  twenty-five,  and  the  testatrix  died  in  July,  1908,  after  each  of  her 
four  sons  had  arrived  at  the  age  of  twenty-five  years. 

On  the  6th  day  of  October,  1908,  the  learned  Surrogate's  Court 
made  and  entered  an  order  fixing  the  transfer  tax  upon  this  trust 
property  thus  treated  in  the  will  of  decedent,  and  on  the  twenty- 
third  day  of  February  the  learned  snn*ogate  entered  an  order 
reversing  this  determination,  basing  his  action,  apparently,  upon 
Jtatter  of  Landng  (182  N.  Y.  238),  {See  Matter  of  Chapm<in^ 
61  Misc.  Rep.  593.)    The  State  Comptroller  appeals  from  tliis  order. 

We  are  of  the  opinion  that  the  learned  surrogate  has  misappre- 
hended the  efi[ect  of  the  decision  in  Matter  of  Lansing  (/nipra\  and 
that  it  is  error  to  hold  that  the  trust  estate  is  not  liable  for  the 
transfer  tax  under  the  provisions  of  subdivision  5  of  section  220 
of  the  Tax  Law  (Laws  of  1896,  chap.  908,  added  by  Laws  of  1897, 
chap.  284,  and  arad.  by  Laws  of  1905,  chap.  368,  and  Laws  of  1908, 
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cliap.  310).  In  Matter  of  Landng  {supra)  the  will  divided  the 
estate  into  equal  parts,  and  then  provided  that  ^'one  of  said  equal 
portions  I  give  and  devise  to  the  issue  collectively  of  each  of 
my  cliildren  who  shall  have  died  during  my  life,  leaving  issue, 
to  have  and  to  hold  to  such  issue  in  fee  simple  absolute.  One 
other  of  said  equal  portions  I  give  and  devise  to  the  persons  herein- 
after appointed  as  trustees  for  each  of  my  children  living  at  the 
time  of  my  death  to  have  and  to  hold  such  portion  of  each  child  in 
severalty,  in  trust  during  the  life  of  such  child  and  to  receive  the 
rent,  issues  and  profits  thereof  during  such  life,  and  to  apply  the 
same  to  the  use  of  such  child  during  her  life,  and  after  the  death  of 
each  of  my  children  I  give  the  portion  so  held  in  trust  for  her  to 
her  heii-s  at  law,  subject,  however,  to  the  power  of  such  child  to 
devise,  hereinafter  contained."  The  8th  clause  of  the  will  provided 
that  "  as  to  the  portions  of  each  of  my  children  devised  by  the  6th 
item  of  this,  my  will,  to  the  trustees  for  life  of  such  child,  and  after 
the  death  of  such  child  to  the  heirs  at  law  of  such  child,  I  hei'eby 
authorize  each  child  by  last  will  duly  executed  to  dispose  of  the 
remainder  in  fee  after  the  termination  of  the  trust  estate  by  her 
death  among  lier  heirs  at  law  and  her  collateral  relatives  in  such 
proportion  and  manner  and  with  such  limitations  as  she  may  desire, 
and  I  declare  the  devise  of  each  remainder  at  the  foot  of  the  sixth 
item  of  this  my  will  to  the  heirs  at  law  to  be  subject  to  this  power 
given  to  each  of  my  children."  That  is,  the  will  created  a  trust  for 
each  of  his  living  children,  with  remainders  to  the  heirs  at  law  of 
each  such  living  child,  in  harmony  with  the  provision  already  made 
for  the  heirs  at  law  of  deceased  children,  but  provided  that  each  such 
child  might  defeat  this  gift  by  interposing  a  will  in  which  a  diflFer- 
ent  disposition  might  be  made.  If  no  child  took  action  under  this 
power,  then  the  will  of  the  testator  disposed  of  the  remainder 
absolutely  to  the  heirs  at  law.  Mrs.  Lansing  was  one  of  the  chil- 
dren of  the  testator,  and  Mrs.  McVickar  was  her  sole  heir  at  law. 
The  property  vested  in  Mrs.  McVickar,  as  heir  at  law  of  Mrs.  Lan- 
sing, immediately  upon  the  latter's  death,  unless  Mrs.  Lansing  in 
her  lifetime  exercised  the  power  given  in  her  father's  will  to  dispose 
of  the  property  to  her  heirs  at  law  and  collateral  relatives.  Mrs. 
Lansing,  by  her  will,  assuming  to  act  under  this  power,  gave  the 
property  to  Mrs.  McVickar,  who  was  already  entitled  to  it  under 
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her  grandfather's  will,  unless  something  was  done  to  defeat  her 
rights.  "  In  other  words,"  to  quote  the  language  of  the  court  (p. 
243),  "the  attempt  to  exercise  the  power  neither  increased  nor 
diminished  tlie  estate  of  Mra.  McYickar,  and  did  not  affect  in  any 
degree  the  value  of  her  grandfather's  gift.  It  did  not  effectively 
ti-ansfer  any  property  whatever,  for  she  took  from  her  grandfather, 
and  nothing  was  added  to  or  taken  away  from  the  gift  by  the 
exercise  of  the  power  through  the  will  of  her  mother." 

In  the  case  now  before  us  the  testator  does  not  make  any  absolute 
disposition  of  the  trust  fund  to  the  heirs  of  his  daughter ;  he  pro- 
vides that  "  at  the  death  of  any  daughter  *  *  *  I  order  and 
direct  my  said  trustees  to  pay  over  all  property  *  *  *  to  such 
person  or  persons  and  for  such  estate  and  use,  and  with  and  under 
such  trusts,  powers,"  etc.,  "  as  said  daughter  shall  lawfully  by  her 
last  will  and  testament  direct,  create  and  appoint ;"  and  it  is  only 
in  the  event  that  "  such  daughter  shall  fail  to  lawfully  exercise  said 
power  of  disposition  by  her  will,  or  if  for  any  cause  a  reversion 
should  occur"  that  they  (the  trustees)  "shall  pay  the  same  to 
the  lawful  issue  of  such  daughter,  in  the  same  manner  as  if  such 
daughter  had  died  intestate  owning  the  same."  The  will  of  John 
Davol  became  operative  on  his  death  in  1878;  from  that  time 
Maria  B.  Chapman  had  the  absolute  power  to  dispose  of,  by  her  will, 
the  trust  property.  She  could  make  her  will  at  any  time,  and  if  the 
will  was  lawful  when  made,  it  operated  to  dispose  of  the  property 
at  her  death ;  the  moment  she  elected  to  act  under  this  power,  that 
moment  the  rights  of  all  persons  under  the  8th  clause  of  her  father's 
will  became  fixed,  subject  to  her  right  to  revoke  her  will,  or  the 
remote  contingency  provided  for,  and  so  long  as  that  will  remained 
in  force  —  and  a  will  once  made  is  in  force  until  it  is  canceled  or 
destroyed  in  the  manner  provided  by  law  —  it  had  the  effect  of 
destroying  the  provisions  of  her  father's  will,  which  provided  for 
paying  the  fund  over  to  her  heirs  at  law;  those  who  took  after  that 
time  took  by  reason  of  the  exercise  of  the  power,  not  through  a 
failure  on  her  part  to  act ;  and  the  mere  fact  that  Mrs.  Chapman 
survived  until  all  of  her  sons  had  reached  the  age  of  twenty-five 
years,  and  thus  became  entitled  to  the  immediate  possession  of  the 
property  upon  her  death,  and  which  thus  resulted  in  the  same  dis- 
position which  the  grandfather  had  provided  in  the  event  of  her 
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failure  to  act,  does  not  change  tlia  legal  statas  of  the  case  in  the 
slightest  degree.  The  heirs  at  law  of  Mi-s.  Chapman  do  not  take 
under  the  will  of  John  Davol,  for  she  made  use  of  the  power ;  she 
made  use  of  tlie  power  in  a  perfectly  lawful  manner,  and  she  retained 
the  right  to  make  a  new  will,  and  a  new  disposition  of  the  property, 
right  down  to  the  time  of  her  death,  and  that  which  was  lawful 
when  she  acted  in  1889,  did  not  become  unlawful  by  the  mere  fact 
that  the  purposes  of  the  trust,  by  lapse  of  time,  had  been  fulfilled 
before  her  death.  In  other  words,  if  Mrs.  Chapman,  in  1889,  liad 
made  her  will,  providing  a  trust  for  John  Doe  and  Bicliard  Koe, 
under  the  same  terms  and  conditions,  and  she  had  survived  tlie  trust 
limit,  would  any  one  have  suggested  tliat  the  provision  of  John 
Davol's  will  tliat  in  the  event  of  lier  failing  to  act  tl>e  property 
should  go  to  her  heirs  at  law,  had  any  power  to  vest  the  estate  in 
such  heirs?  We  think  not.  The  condition  which  determined  Uie 
disposition  of  the  estate  was  made  in  the  will  of  Mrs.  Chapman, 
under  the  power  contained  in  her  father's  wilL  By  tlie  terms  of 
that  will  she  vested  the  legal  title  to  the  property  in  her  executors, 
as  trustees,  for  the  purpose  of  accomplishing  certain  results,  and  she 
gave  the  property  to  her  heirs  at  law,  subject  to  the  fulfillment  of 
these  trusts.  She  might  have  disposed  of  the  property  otherwise, 
but  she  elected  to  make  a  provision  for  her  children  until  they 
should  become  of  proper  age  to  take  care  of  the  property,  and  they 
having  arrived  at  that  ago  before  her  death,  and  with  this  power 
exercised  and  unrevoked,  her  lieirs  at  law  take  under  the  provisions 
of  her  will,  and  they  are  thus  brought  within  the  letter  of  the  statute 
and  its  spirit,  as  well  as  within  the  authority  of  the  leading  cases, 
the  Matter  of  Lansing  {jBnpr(£)  being  decided  upon  its  own  peculiar 
facts.  (See  Matter  of  VanderbUt,  16'3  N.  Y.  597 ;  Matter  of  Dow%, 
167  id.  227 ;  Matter  of  Rogers,  172  id.  617 ;  Matter  of  Delano,  176 
id.  486 ;  Matter  of  Cooksey,  182  id.  92.) 

It  is  suggested,  however,  that  under  John  Davol's  will  there  is  a 
provision  for  Laura  Davol,  his  wife,  and  a  further  trust  in  this  same 
property  for  testator's  children,  and  that  the  act  of  Mrs.  Cliapman, 
under  the  power  given  in  her  father's  will,  is  to  continue  tlie  trust 
beyond  the  period  fixed  by  statute*  for  the  alienation  of  property, 

♦  See  1  R.  8.  723,  §§  14-16 ;  Id.  778,  §§1.2;  Real  Prop.  Law  (Laws  of  1896, 
chap.  647),  §  82 ;  Pots.  Prop.  Law  (Laws  of  1897,  chap.  417),  g  2.—  [Rep. 
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and  that  it  was  only  in  the  event  of  Mrs.  Chapman  making  a  lawful 
disposition  of  tiie  property  that  it  sliould  avalL  We  are  of  opinion 
that  this  point  is  without  force,  from  the  fact  that  the  power  of  dis- 
position in  the  will  operates  to  terminate  the  trust  created  by  the 
will  of  the  father.  The  statute*  does  not  attempt  to  prevent  the 
same  property  being  continued  as  a  trust  fund ;  it  simply  provides 
that  this  shall  not  be  done  under  any  one  will ;  the  testator  is  not 
permitted  to  tie  up  the  estate  beyond  a  given  time,  but  when  the 
testator  has  provided  a  trust  to  continue  daring  two  lives  in  being, 
and  lias  then  provided  for  the  absolute  disix>Bition  of  such  property 
by  providing  that  it  shall  be  paid  over  to  "such  person  or  persons 
*  *  *  as  said  daughter  shall  lawfully  by  her  last  will  and  testa- 
ment direct,  create  and  appoint,"  the  law  is  satisfied.  Mrs.  Chap- 
man did  direct  that  this  property  should  be  paid  over  to  her  execu- 
tors and  trustees.  This  vested  the  legal  title  in  them,  and  then  she 
provided  for  four  trusts,  to  termuiate  upon  each  of  the  beneficiaries 
reaching  the  age  of  twenty-five  years,  an  estate  for  less  than  one 
life.  Clearly  tliere  is  nothing  unlawful  in  this;  the  tnist,  as  estab- 
lished by  her  will,  was  perfectly  lawful,  and  so  long  as  that  lawful 
act  remained  the  power  given  under  her  father's  will  was  executed, 
and  no  rights  to  the  trust  estate  could  descend  except  through  her 
will.     The  property  is,  tlierefore,  subject  to  tlie  transfer  tax. 

The  order  appealed  from  should  be  reversed,  and  the  order  of  the 
Surrogate's  Court,  imposing  the  tax,  should  be  reinstated. 

MuxER,  J.,  concurred. 

Order  of  the  Surrogate's  Court  of  Kings  county  affirmed,  with 
ten  dollars  costs  and  disbursements. 

*8ee  1  R.  8.  728,  §§  14-1« ;  Id.  778,  §§  1,  2 ;  Real.  Prop.  Law  (Laws  of  189^ 
chap.  547).  §  82 ;  Peis.  Prop.  Law  (Laws  of  1897,  chap.  417),  §  2.—  [Rep. 
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Antonio  Bria,  Respondent,  v.  Westinghouse,  Church,  Keru  & 
Company,  Appellant. 

Second  Department,  June  4»  1909. 

ICaBter  and  servant  —  aasumption  of  risk  —  safe  place  to  work  —  charge. 

Where  in  an  action  by  a  servant  to  recover  for  personal  injuries  alleged  to  have 
been  caused  by  the  master's  negligence,  it  appears  that  the  servant  was  injured 
while  carrying  stones  from  a  pile  to  a  crusher;  that  the  stones  were  deposited 
on  top  of  the  pile  by  a  derrick;  that  as  plainti£f,  who  had  been  carrying  stone 
for  about  a  week,  was  working  at  the  foot  of  the  pile,  a  large  stone  rolled  down 
the  pile  and  hit  him,  and  that  the  falling  of  stones  in  this  manner  was  of  occa- 
sional occurrence,  it  is  error  for  the  court  to  charge  as  to  the  assumption  of 
risks  incident  to  the  employment  that  '*  the  plaintiff  *  *  *  only  assumed 
such  risks  that  might  be  Incident  to  the  nature  of  his  employment  after  the 
defendant  had  fulfilled  the  duty  imposed  upon  it  by  law  to  furnish  him  with  a 
reasonably  safe  place  in  which  to  work,"  and  a  judgment  in  plaintifTs  favor 
will  be  reversed  and  a  new  trial  granted. 

Appeal  by  the  defendant,  Westinglionse,  Church,  Kerr  &  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  12th  day  of  May,  1908,  upon  the  verdict  of  a  jury 
for  $500,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
14tli  day  of  May,  1908,  denying  the  defendant's  motion  to  set  aside 
tlie  verdict  and  to  dismiss  the  complaint  upon  the  merits. 

The  defendant  was  engaged  in  blasting  rock  in  a  deep  excava- 
tion, then  hoisting  the  fragments  by  a  derrick  to  a  pile  on  the 
ground  above,  from  whence  they  were  carried  by  hand  and  fed  to  a 
stonecruslier  set  up  about  50  feet  away.  Some  of  the  stones 
hoisted  up  were  too  large  for  the  crusher.  These  were  deposited 
by  the  derrick  on  the  part  of  the  pile  closest  to  the  excavation  and 
the  small  ones  on  the  other  side,  and  the  small  ones  being  deposited 
on  the  pile  kept  rolling  down  to  the  base  of  the  pile,  which  grew 
to  be  about  15  feet  high.  The  small  fragments  were  then  carried 
from  the  base  of  the  pile  to  the  crusher.  When  the  fragments  were 
too  large  for  the  cruslier  they  were  broken  up  at  or  near  the  base 
before  being  carried  to  the  crusher.  The  plaintiff  was  at  work 
carrying  fragments  to  the  crusher  when  a  large  stone,  weighing  sev- 
eral tons,  rolled  or  slid  down  the  side  of  the  pile  and  hit  him  as  he 
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was  at  or  near  the  base  of  the  pile.  The  falling  of  stones  in  this 
manner  was  of  occasional  occurrence.  The  plaintiff  had  been  work- 
ing there  for  7  weeks,  but  not  at  carrying  stone  all  the  while,  but 
only  for  about  a  week. 

Louis  Cohn  [Frank  Vemer  Johnson  with  him  on  the  brief],  for 
the  appellant. 

Sydney  A.  Symey  for  the  respondent. 

Gaynob,  J. : 

The  only  question  submitted  to  the  jury  was  whether  the  defend- 
ant had  used  due  care  to  furnish  the  plaintiff  a  reasonably  safe  place 
to  work.  The  learned  trial  Judge  charged  the  jury,  in  substance, 
that  if  the  plaintiff  knew  and  understood  the  risk  of  danger  of  stones 
rolling  or  sliding  down  the  pile  he  could  take  such  risk,  and  it  was 
for  the  jury  to  say  whether  he  had  done  so  by  going  at  the  work 
and  continuing  at  it,  and  that  if  he  had  he  could  not  recover;  also 
that  he  assumed  all  risk  of  danger  incident  to  his  work,  "assuming 
that  the  master  exercised  reasonable  care  in  making  the  place  rea- 
sonably safe".  Not  satisfied  with  this  the  learned  counsel  for  the 
plaintiff  induced  the  learned  trial  Judge  to  charge  the  following 
request :  "  I  ask  your  honor  to  charge,  in  connection  with  the  charge 
as  to  the  assumption  of  the  risks  incident  to  the  employment,  that 
the  plaintiff  in  this  case  only  assumed  such  risks  tliat  might  be  inci- 
dent to  the  nature  of  his  employment  after  the  defendant  had  ful- 
filled the  duty  imposed  upon  it  by  law  to  furnish  him  with  a  rea- 
sonably safe  place  in  which  to  work".  This  was  error.  The 
very  question  was  whether  the  plaintiff  had  assumed  the  risk  of  the 
danger  of  his  place  caused  by  the  failure  of  the  master  to  use 
reasonable  care  not  to  create  such  danger  or  permit  it  to  continue. 
The  very  doctrine  of  assumption  of  risk  by  a  servant  has  reference 
to  risks  which  exist  by  the  negligence  of  the  master,  i,  e,,  by  his 
failure  to  use  reasonable  care.  It  is  out  of  such  negligence  of  the 
master  that  the  question  of  assumption  of  the  risk  by  the  servant 
arises.  Except  there  be  negligence  of  the  master  which  makes 
him  liable  unless  the  servant  assumed  the  i-isk  arising  from  such 
negligence,  the  question  of  such  assumption  cannot  arise  —  there  is 
nothing  for  it  to  rest  on  {Mansell  v.  Conrad^  125  App.  Div.  634). 
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There  ai^  certain  risks  inhereat  in  certain  employmeuts,  and  whicli 
cannot  be  lessened  or  removed  by  any  care  of  tbe  employer.  It  i& 
a  common  expression  to  say  tliat  the  servant  '^ assumes"  these 
risks,  by  which  is  meant  the  strictly  accurate  statement  that  the 
law  casts  them  upon  him,  and  that  the  master  is  not  responsible  for 
them.  It  is  risks  arising  out  of  the  lack  of  care  of  the  master  to 
which  the  doctrine  of  assumption  of  risks  by  the  servant  applies; 
and  unless  tlie  master  be  found  negligent,  such  doctrine  has  no 
application  to  the  case.  By  charging  that  the  plaintiff  assumed  no 
risks  until  the  master  fulfilled  his  duty  of  furnishing  a  safe  place, 
the  right  of  the  jury  to  find  that  the  plaintiff  assumed  the  risk 
caused  by  tlie  failure  of  the  master  to  do  so  was  taken  away ;  and 
that  is  the  only  question  there  was  in  the  case. 

If  the  danger  was  one  incident  to  the  details  of  the  work  as  it 
progressed,  tlie  question  was  not  one  of  furnishing  a  safe  place,  but 
of  carrying  on  the  work  in  a  safe  manner,  or  on  a  safe  plan  ;  but 
we  liave  to  take  the  case  on  the  basis  on  whicli  it  was  tried  and  sent 
to  the  jury. 

The  judgment  should  be  reversed. 

Rich,  J.,  concurred ;  Woodward,  J.,  concurred  in  separate  memo- 
randum ;  Jenks  and  Bure,  J  J.,  concurred  in  result. 

Woodward,  J.  (concurring) : 

I  think  there  was  error  in  the  charge.  While  it  is  true  that  the 
employee  is  deemed  to  have  accepted  only  t!ie  risks  of  the  employ- 
ment which  remain  after  the  master  has  discharged  his  duty  of  fur- 
nishing a  reasonably  safe  place  to  work  and  reasonably  safe  tools 
and  appliances,  this  rule  relates  only  to  the  incidental  risks,  and  has 
no  relation  to  open  and  obvious  risks  which  the  servant  may  waive, 
whether  such  risks  are  due  to  the  negligence  of  the  master  or  to  the 
nature  of  the.  business.  {Knisley  v.  PraU,  148  N.  Y.  372,  378, 
379.)  Blasting  rock  is  obviously  dangerous ;  it  is  the  master's  duty, 
no  doubt,  to  take  reasonable  pains,  considering  tlie  dangerous  char- 
acter of  the  work,  to  provide  against  accidents.  But  if  the  servant, 
knowing  and  appreciating  that  the  n:ia8ter  has  taken  no  precautions ; 
knowing,  for  instance,  that  a  drunken  and  irresponsible  foreman  is 
in  charge,  goes  into  the  employment,  he  not  only  accepts  the  risks 
which  the  nature  of  the  employment  brhigs  but  ho  waives  the  negli- 
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gence  of  the  master  in  failing  to  supply  a  competent  foreman.  If 
he  does  not  know  and  appreciate  the  chai*acter  or  condition  of  the 
foreman  he  does  not  waive  this  condition  of  the  employment,  and 
the  master  is  liable  for  injuries  due  to  the  neglect  of  the  master  in 
furnishing  such  a  foreman.  The  charge  as  given  did  not  state  the 
law  correctly  as  appUed  to  the  facts  m  tliis  case,  and  for  this  error 
the  judgment  should  be  reversed. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
Abide  the  event 


Fredebick  Crane,  Eespondent,  v.  Chase  Andrews  and  Others, 
Defendants,  Impleaded  with  Harold  G.  Yillard  and  Hudson 
Iron  Company,  Appellants, 

Second  Department,  June  4,  1909. 

Oontract — sale  of  land  —  pxKseptance  of  part  performance. 

Where  the  main  purpose  of  a  contract  between  the  plaintiff  and  the  defendant 
A.,  in  pursuance  of  which  plaintiff  was  to  assign  certain  options  to  be 
received  by  him  on  three  tracts  of  ore  land  to  a  specified  trustee,  was  to 
rehabilitate  a  mining  company  and  to  make  an  indebtedness  due  plaintiff  for 
money  he  had  advanced  to  the  company  a  Hen  on  whatever  land  it  might 
4icqaire  from  the  trustee  on  reorganization,  and  it  appears  that  although  only 
two  tracts  were  conveyed  by  the  plaintiff  this  was  acquiesced  in  by  all  interested 
in  the  company,  which  could  scarcely  pay  for  the  land  conveyed,  a  finding  by  the 
trial  judge  that  the  defendants  accepted  such  performance  as  full  performance 
of  the  contract  is  sustained  by  the  evidence. 

Burr  and  Jbmkb,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Harold  G.  Villard  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Orange  on  the  23d  day 
of  September,  1908,  upon  the  decision  of  tho  court  rendered  after 
a  trial  at  the  Dutchess  County  Special  Terra. 

William  M.  Wher7*y^  Jr.  [John  A,  Laing  ^vith  liim  on  the 
brief],  for  the  appellants. 

Graham  Witachief  [  Willicmh  Douglas  Moore  with  him  on  the 
brief],  for  the  respondent. 
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Gaynok,  J, : 

I  do  not  see  any  reason  for  reversing  this  judgment.  Two  tittcts 
were  conveyed  and  accepted.  There  were  no  funds  to  buy  the 
other,  and  no  demand  for  it.  This  is  not  hko  a  contract  to  sell 
three  pieces  of  land.  The  main  object  was  to  rehabilitate  and  estab- 
lish a  company,  and  get  it  in  operation  and  on  a  working  basis. 
They  could  do  it  with  the  three  tracts  or  mines,  or  only  with  one  or 
two,  and  they  all  acquiesced  in  two.  It  is  so  found  on  ample  evi- 
dence. There  was  an  indebtedness  to  the  plaintiff  of  the  $94,000, 
and  the  main  object  was  to  make  that  a  lien  on  the  land'of  the 
company,  whatever  it  should  get  and  go  to  work  on. 

Concededly  one  o£  the  tracts  was  not  acquired  by  the  company, 
but  it  was  rehabilitated  on  the  basis  of  two,  and  could  scarcely  pay 
for  those.  The  point  is.  Was  the  finding  of  the  trial  Judge  to  that 
effect  without  sufficient  evidence  ?    It  is  scarcely  questioned. 

The  judgment  should  be  affirmed. 

HiRscHBERG,  P.  J.,  and  Woodward,  J.,  concurred ;  Surr,  J., 
read  for  reversal,  with  whom  Jenes,  J.,  concurred. 

Burr,  J.  (dissenting) : 

I  dissent  from  the  decision  about  to  be  made.  I  do  not  think 
that  the  judgment  should  be  reversed  on  account  of  variance 
between  the  complaint  and  the  proof.  The  original  agreement 
between  Andrews  and  Crane,  the  plaintiff,  related,  among  other 
things,  to  three  parcels  of  land.  It  was  an  indivisible  contract, 
unless  modified  by  consent  of  the  parties.  Only  two  of  the  three 
parcels  were  actually  conveyed.  Although  full  performance  is 
alleged  in  paragmph  19  of  the  complaint,  it  seems  to  me  that  when 
this  is  read  in  connection  with  paragraph  7,  to  the  effect  that  tJie 
conveyances  that  are  there  recited  were  made  pursuant  to  the  terms 
and  provisions  of  the  contract,  it  may  fairly  be  implied  that  the 
pleader  intended  to  allege  that  there  was  a  waiver  of  the  conveyance 
of  the  third  parcel.  If  tlie  defendants  Villard  and  Hudson  Iron 
Company,  the  only  defendants  appealing,  had  not  admitted  the 
validity  of  the  contract  sued  upon,  I  should  be  inclined  to  think  it 
was  void  on  its  face  for  want  of  consideration  and  for  non-existence 
of  the  subject-matter.  By  its  terms  Crane,  the  party  of  the  second 
part  thereto  (the  plaintiff  her^),  was  under  no  obligation  to  do  any- 
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thing.  It  appeara  from  the  instrament  itself  that  he  did  not,  at  the 
time  that  it  was  signed,  have  any  options  upon  any  of  tlie  property 
described  in  the  agreement,  nor  control  any,  and  he  did  not  obligate 
himself  to  secure  any.  To  test  its  validity,  assume  that  Andrews 
was  suing  Cmne  for  damages  for  failure  to  assign  options  on  the 
land  described;  it  would  be  a  perfect  defense  to -say,  I  have  none, 
never  had  any,  and  never  bound  myself  to  secure  any.  Probably 
the  admission  in  the  answer  estops  them  from  raising  tins  question, 
for  there  may  have  been  a  consideration  not  recited  in  the  instru- 
ment itself,  and  for  aught  that  appears  in  the  complaint  he  may 
have  been  in  a  position  to  compel  the  delivery  of  options,  although 
he  did  not  actually  have  them.  I  think  that  the  evidence  conclu- 
sively establishes  that  the  contmct  was  never  performed  by  Crane, 
and  that  any  conveyances  that  were  made  of  any  portion  of  the  prop- 
erty were  not  made  in  pursuance  of  its  provisions,  but  in  pursuance 
of  an  entirely  new  arrangement.  Crane  never  secured  an  option 
upon  any  one  of  the  pieces  of  property,  and  the  court  has  so  found, 
nor  did  he  ever  control  any.  Mershon,  who  was  the  "promoter" 
of  the  various  mining  schemes  which  seem  to  iiave  resulted  in  loss 
to  every  one  concerned  but  him,  pretended  that  he  had  some  sort  of 
an  option  or  control  upon  two  out  of  the  three  pieces,  but  the  evi- 
dence clearly  establishes  the  contmry.  The  proof  i^  overwhelm- 
ing that  there  was  no  onforcible  option  in  existence.  There  had 
been  one  as  to  one  of  the  parcels,  but  it  had  expired  before 
the  agreement  in  suit  was  made.  Mershon's  claim  that  he  vol- 
untarily arranged  to  give  Crane  the  benefit  of  any  interest  in 
or  control  over  the  property  that  he  had  is  mere  pretense.  lie 
had  nothing.  The  conveyances  that  were  made  of  parcels  No. 
1  and  No.  3,  as  described  in  the  contract,  were  manifestly  not  in 
furtherance  of  the  provisions  of  the  contract  between  Andrews 
and  the  plaiutiflf.  By  that  contract  $34,500  was  to  be  paid  by 
Andrews  for  all  three  pieces.  The  owners  of  parcels  1  and  2 
received  in  cash  $10,300  over  and  above  mortgages  of  $17,200. 
So  far  as  they  were  concerned,  therefore,  the  price  for  two  pieces 
was  $27,600.  Andrews  paid  no  part  of  this  purchase  price.  Sul> 
stantially  all  of  the  cash  was  paid  by  Villard.  But  when  the  prop- 
erty reached  Eaton,  the  agent  of  the  iron  company,  to  hold  it  until 
they  were  ready  to  take  it  over,  there  were  mortgages  upon  the 
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property  wliicli,.  with  the  eash  paid,  made  the  coBt  price  of  tliese 
two  tracts  $45,470.67.  The  difference,  nearly  $18,000,  was  repre- 
sented in  a  mortgage  held  by  one  Preston  for  about  $22,000.  It 
was  conceded  that  Preston  was  a  mere  trustee  for  others^;  that  he 
personally  had  no  interest  in  the  mortgage  except  as  such  trnstee. 
Uc  testified  tliat-he  did  not  know  whom  he  was  trustee  for  except 
Mershon.  Yillard  participated  in  that  mortgage  on  account  of  cash 
advanced  by  him  fior  the  purcliase  of  tlie  property  to  the  extent  of 
$4,000.  The  remaining  $18,000  it  is  perfectly  apparent  was  the 
profit  which  Mershon  himself  pocketed  out  of  tlie  transaction.  He 
was  misleading  Cmne  by  pretending  to  him  that  he  was  acting  in 
his  interest,  although  lie  swore  he  had  no  authority  to  bind  liim  in 
any  way.  He  was  mideadiug  Yillard  by  pretending  that  he  was 
acting  in  his  interest.  He  was  pocketing  the  profit  himself.  After 
one  piece  of  property  had  been  taken  over  by  the  Hudson  Iron 
Company,  wliich  had  cleared  off  the  mortgages  upon  it,  and  after  it 
had  completed  arrangements  to  take  over  tlie  second  piece,  and  had 
spent  a  large  sum  in  getting  the  plant  into  workable  shape,  and 
after  nearly  two  years  had  expired,  during  which  tima  Crane  made 
no  claim  undjer  his  pretended  contract,  tlik  suit  is  started,  and 
Mershon  is  relied  upon  to  ^' swear  it  through."  Crane  does  not 
appear  on  the  trial  as  a  witness  at  all. 

The  judgment  appealed  from  slKiuld  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event 

Jenks,  J.,  concurred. 

Judgment  affirmed,  with  costs* 


dABOLiiTE  Datidsou,  Eespondeut,  v.  Thb  Citt  of  New  Yobx, 

Appellant. 

Second  Department,  June  4,  1909. 

Municipal   corporations  —  negligence  —  streets  —  fall   on   sidewalk  — 
injury  to  x>ede8trian. 

That  it  is  possible  for  some  one  person  out  of  many  to  trip  on  a  defect  in  the 
paTement  of  a  street  does  not  render  it  "obviously  danji^erous.'' 

Where  in  an  action  against  a  city  it  appears  that  plaintiff  tripped  upon  a  flag- 
stone in  a  sidewalk,  shown  by  actual  measurensent  to  hare  been  nised  only 
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two  and  one-half  inches  above  the  adjoining  one,  and  that  the  elevation  grad- 
ually decreased  to  nothing  at  the  outside  of  the  six-foot  walk,  it  is  error  to 
refuse  to  charge  on  defendant's  request  that,  if  the  Jury  found  that  the 
elevation  was  only  two  and  one-half  inches  at  the  highest  point,  which  evi- 
dence it  had  already  charged  that  they  must  accept,  and  ran  from  that  down 
to  nothing,  and  that  tlie  plaintiff  simply  tripped  and  fell,  the  defendant  was 
not  liable,  and  a  judgment  in  favor  of  the  plaintiff  will  be  reversed  and  a  new 
trial  granted,  for  it  is  impossible  to  free  a  city  from  such  slight  defects  and 
unreasonable  to  permit  a  jury  to  say  they  are  obviously  dangerous. 
Woodward,  J.,  dissented,  with  opinion. 

Appeal  by  tlie  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of 
October,  1908,  upon  the  verdict  of  a  jury  for  $1,000,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  same  day  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Jam^  D.  Bell  {Francis  K.  Pendletoii^  Cm'poration  Covmsd^ 
with  him  on  the  brief],  for  the  appellant. 

Henry  E.  Ileistady  for  the  respondent. 

Gatnob,  J. : 

This  case  did  not  go  to  the  jury  on  the  theory  that  one  flag  might 
be  above  the  other  as  much  as  5  Inches  at  the  outside  by  the  tree  — 
the  highest  point.  On  the  contrary,  there  was  the  testimony  of  an 
engineer  that  by  actual  measurement  by  him  the  elevation  at  such 
highest  point  was  only  2^  inches  (and  it  gradually  decreased  to  noth- 
ing at  the  outside  of  the  flag  walk,  the  width  of  which  was  6  feet) ; 
and  the  learned  trial  Judge  charged  the  jury  that  they  had  to  accept 
that  evidence  as  against  the  loose  estimates  which  had  been  testified 
to.  Moreover,  the  learned  trial  Judge  refused  to  charge  the  request 
of  the  defendant  that  if  the  jury  found  that  the  elevation  was  only 
2^  inches  at  the  highest  point,  and  ran  from  that  down  to  nothing, 
and  that  the  plaintiff  simply  tripped  and  fell,  the  defendant  was 
not  liable ;  so  that  this  is  the  precise  point  of  the  case.  It  is  impos- 
sible to  free  a  city  from  such  slight  defects,  and  unreasonable  to 
say,  or  permit  a  jury  to  say,  that  they  are  "  obviously  dangerous  '\ 
which  is  the  test  of  the  city's  liability.  We  know  that  they  are  not. 
App.  Div.— Voi.  CXXXIII.         23 
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If  they  were,  thonsands  and  thousands  would  be  hurt  by  tliem 
hourly.  That  it  is  "  possible "  for  some  one  out  of  many,  out  of 
milKons,  it  may  be,  to  trip  on  such  a  defect,  does  not  make  it  dan- 
gerous. Probability,  not  possibility,  governs  {Butler  v.  Village 
of  Oxford^  186  N.  T.  444  ;  Oastel  v.  City  of  Nmo  TorJc,  194 
id.  15). 

The  judgment  should  be  reversed. 

Jenks,  Burr  and  Miller,  J  J.,  concurred ;  Woodward,  J.,  read 
for  affirmance. 

Woodward,  J.  (dissenting) : 

The  plaintiff,  a  woman  of  sixty  years  of  age,  weighing  something 
over  200  pounds,  blind  in  one  eye,  tripped  upon  a  flagstone  in  a 
sidewalk  on  Twenty-third  street,  between  Fourth  and  Fifth  avenues, 
in  the  borough  of  Brooklyn,  and  fell,  sustaining  injuries  for  which 
the  jury  has  awarded  a  verdict  of  $1,000.  The  sidewalk  in  tlie 
vicinity  of  the  accident  appears  to  have  been  in  good  condition,  but 
the  particular  flagstone  which  caused  the  accident  had  been  gradu- 
ally raised  by  the  growth  of  the  roots  of  a  tree  until,  it  was  con- 
ceded, the  end  of  it  next  to  the  tree,  between  the  walk  and  the  curb, 
was  raised  about  two  and  one-half  inches.  The  plaintiflPs  witnesses 
place  it  as  high  as  five  inches.  The  plaintiff  testifies  that,  walking 
along  this  sidewalk  in  the  early  afternoon  of  a  day  in  February,  she 
caught  her  foot  under  the  edge  of  this  raised  flag  and  fell  forward, 
with  the  resulting  injuries.  It  is  strenuously  urged  by  defendant's 
counsel  that  this  elevation  of  the  flagstone  did  not  constitute  action- 
able negligence  on  the  part  of  the  defendant,  and  various  cases, 
familiar  to  the  court,  are  cited ;  but  we  are  persuaded  that  the  case 
was  one  for  the  jury.  It  is  true  that  there  have  been  cases  of 
obstruction  which,  in  some  views,  would  not  seem  materially  different 
from  the  one  at  bar,  where  the  court  has  held  that  there  was  no  lia- 
bility, but  there  was  evidence  in  this  case  from  which  the  jury  might 
find  that  this  flagstone  projected  above  the  general  surface  of  the 
walk  five  inches,  and  that  it  was  so  raised  that  one  might  get  his  foot 
caught  under  the  same,  as  the  plaintiff  testifies  occurred  in  her  case, 
and  if  this  was  the  case,  it  clearly  presented  a  question  of  fact  for 
the  jury.  Aside  from  the  oral  testimony,  there  was  a  photograph 
in  evidence,  which  not  only  shows  a  considerable  obstruction,  but  it 
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shows  the  surronnding  walk  to  be  very  smooth,  and  it  is  to  be 
observed  that  this  result  has  been  produced  by  the  city  or  someone 
cutting  out  portions  of  the  walk  near  the  foot  of  trees  along  the  walk 
in  such  a  manner  as  to  permit  of  the  growth  of  the  roots  without 
raising  the  sidewalk.  This  might  be  of  importance  in  the  estima- 
tion of  practical  men,  as  evidencing  the  degree  of  care  which  was 
proper  on  the  part  of  the  defendant  at  this  point.  Every  case  of 
this  character  must  depend  upon  its  own  peculiar  facts,  and  the  fact 
that  the  courts  have,  under  particular  circumstances,  held  as  matter 
of  law  that  the  defendant  was  not  liable,  is  not  controlling  in  a  case 
where  the  facts  are  entirely  different.  For  instance,  an  elevation 
of  the  flagging  of  several  inches,  where  the  general  conditions  were 
such  as  not  to  warrant  a  continuation  of  the  flagging,  and  the  walk 
became  a  mere  pathway,  might  not  be  negligence,  where  a  less  ele- 
vation on  a  busy  thoroughfare,  where  one  was  likely  to  have  his 
attention  diverted,  and  where  it  was  reasonable  to  expect  a  con- 
tinuation of  a  general  condition,  would  be  highly  negligent. 

This  case  was  submitted  to  the  jury  upon  a  charge  which  was  not 
objected  to  by  the  defendant.  Several  requests  to  charge,  which,  in 
so  far  as  they  correctly  stated  the  law,  had  already  been  covered  by 
the  cliarge,  resulted  in  a  few  exceptions,  but  I  am  not  able  to  see 
that  any  tiling  prejudicial  to  the  defendant  resulted.  The  charge,  as 
it  finally  went  to  the  jury,  could  not  reasonably  be  misunderstood ; 
it  was  certainly  not  calculated  to  prejudice  the  case  in  favor  of  the 
plaintiff,  and  the  learned  trial  court  having  denied  the  motion  for  a 
new  trial,  and  the  evidence  supporting  the  verdict,  it  should  not  be 
overruled  here. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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Stephen  W.  Devoe,  Appellant,  v.  Charles  F.  Lutz,  Individually 
and  as  Executor^  etc.,  of  Amanda  M.  Devoe,  Deceased,  and 
Frances  Bohlfs,  Eesponden ts.  Impleaded  with  Sophia  MgKelvet 
and  Others,  Defendants. 

Second  Department,  June  4,  1909. 

Trust  — personal  property  — terminatioii— pleading— Statute  of  Limi- 
tations—  new  matter — demurrer. 

Where  a  husband  gives  his  wife  all  his  earnings  to  apply  the  same  to  the  expenses 
of  maintaining  their  home  and  to  keep  the  remainder  for  his  benefit  and  use,  a 
trust  is  created  which,  if  no  rights  of  creditors  or  third  parties  intervene,  will 
be  enforced. 

Such  a  trust  is  complete  for  there  is  a  designated  trustee,  a  designated  beneficiary, 
property  sufficiently  identified  to  enable  title  thereto  to  pass  to  the  trustee,  and 
actual  delivery  of  the  property  to  the  trustee  with  intent  to  pass  legal  title 
thereto,  and  it  is  not  necessary  that  there  should  have  been  any  explicit  decla- 
ration of  trust  so  long  as  the  attending  circumstances  disclose  that  a  trust  was 
to  be  created  and  its  purpose  and  object. 

Where  the  duration  of  such  a  trust  is  not  fixed  it  can  be  terminated  at  any  time, 
and  the  husband,  upon  electing  to  terminate  it,  can  compel  any  one  having  the 
trust  estate  in  his  hands  as  representative  of  the  deceased  trustee  to  turn  it  over 
to  him. 

In  an  action  by  the  husband  against  the  executor  of  the  wife  to  recover  the  trust 
fund,  a  plea  of  the  Statute  of  Limitations  as  a  bar  to  a  recovery  must  be  spe- 
cially set  forth  and  is  new  matter  constituting  a  defense  within  the  meaning 
of  section  600  of  the  Code  of  Civil  Procedure,  and  if  insufficient  in  law  upon  its 
face  may  be  attacked  by  demurrer. 

The  Statute  of  Limitations  does  not  begin  to  run  until  the  trust  is  terminated  or 
the  trustee  does  some  act  in  open  and  notorious  hostility  to  the  trust,  and  the 
making  of  a  will  by  the  trustee  attempting  to  dispose  of  the  trust  fund  as  her 
individual  property  is  not  a  complete  act  of  hostility  to  the  trust,  nor  is  the 
deposit  of  the  trust  funds  in  a  bank  in  her  own  name  such  an  act. 

A  paragraph  of  an  answer  containing  new  matter  pleaded  as  an  affirmative 
defense  must  be  complete  in  itself,  and  allegations  of  the  complaint  not  therein 
denied  are  deemed  admitted. 

Where  the  paragraphs  of  an  answer  setting  up  the  Statute  of  Limitations  as  a 
separate  defense  contain  no  allegations  showing  the  date  of  the  termination  of 
the  trust,  resort  may  be  had  to  the  complaint  on  a  demurrer  to  the  separate 
defend  to  determine  such  date,  and  where  that  fails  to  support  the  pleading, 
the  demurrer  will  be  sustained. 

The  Statute  of  Limitations,  pleaded  as  a  defense,  goes  merely  to  the  remedy,  not 
to  the  substance,  of  the  cause  of  action. 

Gatnor,  J.,  dissented,  with  opinion. 
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Appeal  by  the  plaintiff,  Stephen  W.  Devoe,  from  an  interlocutory 
judgment  of  the  Supreme  Conrt  in  favor  of  certain  of  the  defend- 
ants, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  21st  day  of  January,  1909,  upon  tlie  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Kings  County  Special  Term,  overruling 
the  plaintiff's  demurrer  to  certain  affirmative  defenses  contained  in 
the  said  defendants'  amended  answer. 

Melville  J,  France^  for  the  appellant. 

/.  N.  Sievwright^  for  the  respondents. 

BuKR,  J. : 

This  appeal  is  from  an  interlocutory  judgment  overruling  plain- 
tiff's demurrer  to  two  defenses  contained  in  the  answer  of  the 
defendants  Lutz  and  Kohlfs,  one  of  which  pleads  the  six  and  the 
other  the  ten  years'  Statute  of  Limitations.  Upon  the  argument 
the  sufficiency  of  the  complaint  was  attacked,  and  it,  therefore^ 
becomes  necessary  for  us  in  the  firat  instance  to  determine  whether 
it  states  facts  sufficient  to  constitute  a  cause  of  action.  {Baxter  v. 
McDonnell^  154  N.  Y.  432 ;  Lewis  v.  Cook^  150  id.  163 ;  People 
V.  Booihy  32  id.  397.)  The  plaintiff  alleges  that  his  wife,  Amanda 
M.  Devoe,  died  May  12,  1907,  leaving  a  last  will  and  testament 
which  has  been  duly  proved.  By  this  will  she  gives  to  her  executor 
"  one  bond  and  mortgage  of  the  amount  of  four  thousand  dollars  on 
property  on  Lee  Avenue,  in  trust  nevertheless  to  and  for  the  follow- 
ing uses  and  purposes  :  1.  To  pay  to  my  husband,  Stephen  W.  Devoe, 
the  sum  of  not  exceeding  ten  dollars  per  week  out  of  the  interest  and 
principal  of  said  bond  and  mortgage  as  long  as  he  may  live."  The 
residue  of  her  estate  she  gives  to  others.  Plaintiff  further  alleges 
that  prior  to  their  marriage  his  wife  had  no  separate  property, 
either  real  or  personal ;  that  during  the  time  of  their  married  life 
she  inherited  no  property,  real  or  personal,  and  was  not  engaged  in 
any  business ;  that  any  money  or  other  property  she  had  was  derived 
from  him,  and  that  all  the  property  held  by  her  in  her  name  at  the 
time  of  her  death  belonged  to  him  or  was  derived  from  the  income 
and  profits  of  his  property.  He  further  alleges  that  at  the  time  of 
her  death  there  was  personal  property  held  by  and  in  her  name  con- 
sisting of  about  $26,000,  deposited  in  ten  different  savings  banks, 
together  with  a  bond  and  mortgage  for  $4,000  covering  premises 
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knowu  as  212  Lee  avenue  in  tlie  borough  of  Brooklyn.  He  also 
alleges  that  during  the  period  of  their  married  life  he  was  accus- 
tomed to  give  and  did  give  to  his  wife  all  his  earnings  and  income 
from  every  source,  to  apply  the  same  to  the  expenses  of  maintain- 
ing their  home  and  of  their  living,  and  to  keep  and  hold  the 
remainder  and  surplus  for  his  benefit  and  use,  and  that  up  to  the 
time  of  her  decease  his  wife  did  receive  and  hold  said  surplus  and 
remainder  for  his  benefit  and  use  and  as  trustee  for  him  and  invested 
and  deposited  the  same  for  and  on  his  behalf,  but  in  her  name.  He 
further  alleges  that  the  said  property  is  now  in  the  possession  of 
the  defendant  Lutz  as  executor  of  his  wife,  who  is  about  to  dis- 
tribute the  same  as  personal  estate  which  belonged  to  her  in  accord- 
ance with  the  terms  of  her  will.  The  arrangement  between  the 
plaintiflE  and  liis  wife,  set  forth  in  the  complaint,  constituted  a  good 
trust  of  personal  property.  Where  no  rights  of  creditors  or  third 
persons,  standing  in  any  other  or  better  position  than  the  parties  to 
the  trust  agreement  are  concerned,  such  a  trust  may  be  created  for 
any  purpose  and  its  terms  enforced.  To  constitute  such  a  trust 
there  must  be  (a)  a  designated  beneficiary ;  (b)  a  designated  trustee ; 
(c)  property  sufficiently  designated  or  identified  to  enable  title 
thereto  to  pass  to  the  trustee ;  (d)  actual  delivery  of  the  property  to 
the  trustee  with  the  intention  of  passing  the  legal  title  thereto. 
{Brown  v.  Spohr,  180  N.  Y.  201.)  It  is  not  necessary  that  there 
should  be  an  explicit  declaration  of  trust  if  the  attending  circum- 
stances disclose  that  a  trust  was  to  be  created,  and  its  purpose  and 
object.  (Beaver  v.  Beaver ^  117  N.  Y.  421 ;  Yoimgy.  Young ^  80 
id.  4r22,  438.)  All  of  these  elements  are  found  to  here  exist.  So 
much  of  the  trust  agreement  as  related  to  the  joint  support  of 
the  plaintiff  and  his  wife  was  terminated  by  the  death  of  the 
wife.  As  to  the  residue  over  and  above  what  was  needed  for 
their  joint  support,  the  trust  being  to  hold  for  the  benefit  and 
use  of  the  plaintiff,  and  the  property  having  been  received 
by  the  trustee  for  that  purpose,  it  became  the  duty  of  such  trustee 
to  expend  or  pay  over  all  or  any  portion  of  such  residue  whenever 
required  to  do  so  by  the  beneficiary  thereof.  No  period  being  fixed 
as  to  the  duration  of  this  portion  of  the  trust,  it  could  be  terminated 
at  any  time.  Having  elected  to  terminate  it,  the  plaintiff  could  call 
upon  any  one  who  had  the  corpus  of  the  trust  estate  in  his 
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sion  as  a  representative  of  tlie  deceased  trustee  to  turn  it  over  to 
him.  The  suflSciency  of  the  complaint  has  not  been  successfully 
assailed,  and  it  states  a  good  cause  of  action. 

It  remains  to  consider  whether  the  defenses  demurred  to  are 
equally  sufficient.  When  an  answer  contains  a  statement  of  new 
matter  constituting  a  defense  (Code  Civ.  Proc.  §  500),  if  insufficient 
in  law  upon  its  face,  it  may  be  attacked  by  demurrer.  (Code  Civ. 
Proc.  §  494.)  A  plea  of  the  Statute  of  Limitations  which  operates 
as  a  bar  to  the  recovery  must  be  specially  pleaded,  and  comes  within 
the  statutory  definition  of  new  matter.  (Code  Civ.  Proc.  §  413 ; 
Dezengremel  v.  Dezengremely  24  Hun,  457.)  The  Statute  of  Lim- 
itations does  not  begin  to  run  until  either  the  trust  is  terminated  or 
the  trustee  does  some  act  in  open  and  notorious  hostility  to  the  trust, 
indicating  a  desire  and  purpose  upon  the  part  of  such  trustee  to 
repudiate  its  obligations  and  assert  an  individual  right  to  the  prop- 
erty constituting  the  corpus  of  the  estate.  {Mabie  v.  BaUet/y  95 
N.  Y.  206 ;  Miner  v.  Beekman^  50  id.  337.)  The  paragraphs  of 
the  answer  setting  up  as  separate  defenses,  first  the  six  and  then  the 
ten  years'  Statute  of  Limitations,  contain  no  allegation  showing  the 
date  of  the  termination  of  the  trust.  Resort  may,  therefore,  be  had 
to  the  allegations  of  the  complaint,  since  when  new  matter  is  sepa- 
rately pleaded  as  an  affirmative  defense,  the  paragraph  of  the  answer 
containing  such  defense  must  be  complete  in  itself,  and  allegations 
in  the  complaint  not  therein  denied  are  deemed  admitted.  (Doug- 
las8  V.  Phenix  Ins.  Co.,  138  N.  Y.  209.)  The  complaint  shows 
that  the  trustee,  the  wife  of  the  plaintiff,  recognized  the  obligation 
of  the  trust,  and  continued  to  discharge  the  duties  thereof  up  to  the 
date  of  her  death  on  the  12th  day  of  May,  1907.  The  making  of  a 
will  attempting  to  dispose  of  the  trust  fund  as  the  individual  prop- 
erty of  the  testatrix  would  not  of  itself  be  deemed  a  completed  act 
of  hostility  to  the  trust,  since  such  will  was  of  no  effect  during  the 
lifetime  of  the  testatrix.  But  if  otherwise  such  will  was  not  made 
until  the  26th  day  of  September,  1904.  The  mere  deposit  of  the 
trust  funds  in  her  own  name  in  various  savings  banks  would  not  of 
itself  constitute  a  repudiation  of  her  trust  obligations,  since  such  act 
would  be  entirely  consistent  with  the  fulfillment  thereof.  {Mabie 
V.  Bailey ,  supra.) 

It  is  not  the  law  that  an  answer  which  contains  a  plea  of  the 
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Statute  of  Limitations  in  this  form  can  never  be  assailed  by 
demurrer  as  insufficient  in  law.  If  this  were  so,  an  easy  method  is 
discovered  of  delaying  the  entry  of  judgment  in  ca^es  where  no 
defense  exists.  If  a  suit  is  brought  on  the  1st  day  of  April,  1909, 
upon  a  note  dated  January  1,  1909,  payable  two  months  after  date, 
and  the  complaint  correctly  alleges  these  facts,  an  answer  which 
avers  that  the  "  cause  of  action  did  not  accrue  within  six  years  prior 
to  the  commencement  thereof  "  can  only  be  gotten  rid  of  by  putting 
the  case  on  the  calendar  and  trying  it  when  reached.  We  should 
not  adopt  such  a  conclusion  unless  forced  to  do  so.  I  think  that  it 
is  not  the  fact  that  '^  the  defense  goes  to  the  substance  of  the  cause 
of  action."  It  goes  only  to  the  remedy.  (Bliss  Code  PI.  §  355  ; 
People  w.  Freeman^  110  App.  Div.  608.)  It  is  true  that  tlie  author 
of  the  work  on  pleading  does  express  his  approval  of  the  old 
common-law  form  of  plea  here  adopted,  but  no  case  is  cited  in 
support  of  it  except  Bell  v.  Yates  (33  Barb.  627).  So  far  as  I 
have  been  able  to  find,  this  case,  decided  in  1861,  has  never  since 
been  cited.  An  examination  of  the  opniion  shows  an  argument 
upon  the  part  of  the  court  which  impresses  me  as  a  labored  one,  to 
the  eflEect  that  because  the  Code  uses  the  language  "  a  statement  of 
any  new  matter  constituting  a  defense,"  etc.  (Code  Civ.  Proc.  §  500 ; 
Code  Proc.  §  149),  this  meant  something  different  from  "facts" 
constituting  such  defense.  I  think  now  that  no  one  will  contend 
that  the  word  "  statement "  in  the  statute  which  would  be  broad 
enough  to  include  not  only  probative  facts  but  conclusions  both  of 
fact  and  law,  has  any  different  meaning  than  if  it  had  said  a  state- 
ment of  facts  in  the  nature  of  new  matter.  In  any  event,  all  that 
was  said  upon  the  subject  in  Bell  v.  Yatea  (supra)  was  obiter ^  for 
the  court  proceeds  to  consider  when,  upon  the  facts  as  stated  in  the 
complaint,  the  cause  of  action  did  accrue,  and  concludes  that 
the  statute  had  not  run,  and  decided  the  case  upon  that  ground.  It 
seems  to  me  that  when  this  section  of  the  Code  is  read  in  the  light 
of  the  rule  that  each  separate  defense  must  be  complete  in  itself,  it 
is  clear  that  if  the  plea  of  the  Statute  of  Limitations  is  based  upon 
the  claim  that  the  cause  of  action  accrued  at  any  other  time  than 
that  indicated  in  the  complaint,  because  the  facts  are  otherwise  than 
as  therein  indicated,  those  facts  must  be  alleged  to  constitute  a  com- 
plete defense.     Otherwise  the  facts  must  be  deemed  to  be  as  stated 
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in  tlie  complaint,  and  it  then  becomes  a  question  of  law  when  the 
cause  of  action  accrued.  That  was  the  method  adopted  in  the  £ell 
Case  (supra).  It  does  not  seem  to  me  that  every  defense  compris- 
ing new  matter  is  in  the  nature  of  a  confession  and  avoidance. 
Some  of  the  facts  stated  in  the  complaint  may  be  true,  some  may  be 
false,  and  there  may  be  facts  not  therein  alleged  which  are  "  new 
matter."  The  facts  stated  truly  in  the  complaint,  with  these  new 
facts,  may  constitute  a  complete  defense,  yet  there  may  not  be  a  com- 
plete confession,  because  other  facts  stated  in  the  complaint  are  not 
true.  Under  the  rule  laid  down  in  Douglass  v.  P/ienix  Ins.  Co. 
{supra\  to  make  the  defense  complete  in  itself  the  true  facts  in 
the  complaint  must  be  grouped  with  the  new  facts,  and  that  which 
is  not  true  in  the  complaint  must  be  denied.  However  that  may 
be,  the  defendants  here  expressly  aver  that  tested  by  the  facts 
stated  in  the  complaint  (as  completely  do  they  aver  it  as  if  they  had 
repeated  them  in  this  clause  of  the  answer)  the  cause  of  action  did 
not  arise  within  six  years.  That  presents  a  question  of  law  which 
can  be  tested  on  demurrer.  {Burstein  v.  Levy^  49  Misc.  Rep.  469  ; 
Tudo7^  v.  Ehner,  104  App.  Div.  562 ;  Nickell  v.  Tracy,  100  id.  80.) 
In  Tudor  v.  Ebner  {suj?ra)  the  court  say  :  "  The  Statute  of  Limi- 
tations of  two  years  and  the  facts  renderhig  it  applicable  are  set 
up  in  tJie  separate  defense,  followed  hy  the  allegation  that  the 
action  was  not  commenced  within  two  years  after  the  cause  of 
action  accrued."  In  Nickell  v.  Tracy  {supra,  83)  the  allegation 
was  "  that  since  the  31st  day  of  May,  1864,  no  payments  of  prin- 
cipal or  interest  have  been  made  to  apply  upon  said  bond  and  mort- 
gage, and  more  than  twenty  (20)  years  have  elapsed  since  the  last 
payment  was  made,"  etc.  The  court  said  that  the  "  facts  "  support 
the  conclusion  that  the  statute  has  run.  The  demurrer  to  the 
affirmative  defenses  set  up  in  the  answer  was,  therefore,  well  taken. 
Precisely  what  useful  purpose  is  served  by  interposing  this  demur- 
rer it  is  difficult  to  see,  since  all  questions  here  involved  could  have 
been  raised  and  disposed  of  upon  the  trial ;  but  the  question  is 
presented  here,  and  nmst  be  correctly  decided. 

The  interlocutory  judgment  overruling  the  demurrer  must  be 
reversed,  with  costs,  and  the  demurrer  sustained,  with  costs. 

Woodward,  Jenks  and  Rich,  JJ.,  concurred;  Gaynor,  J.,  read 
for  affirmance. 
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Gaynor,  J.  (dissenting) : 

Tlie  cause  of  action  alleged  is  for  money  bad  and  received,  but 
tbe  plaintiff  seeius  to  bave  framed  bis  complaint  as  if  to  obtain  an 
accounting  of  tbe  defendant  as  trustee.  In  tbis  dubious  condition 
of  tbe  complaint  tbe  defendants,  wanting  to  plead  tbe  statute  of 
limitations,  pleaded  botb  tbe  limitation  of  six  years  to  tbe  action  as 
a  common  law  one  and  tbat  of  ten  yeai's  to  it  as  in  equity  upon  a 
breacb  of  trust  and  for  an  accounting,  so  tbat  on  wbicbever  tbeory 
tbe  plaintiff  sbould  proceed  on  tbe  trial  be  could  be  met  witb  a  bar 
of  tbe  appropriate  statute.  Tbis  was  entirely  proper.  And  tbe 
defence  of  tbe  statute  is  pleaded  in  tbe  scientific  and  correct  form, 
viz.,  tbat  tbe  cause  of  action  stated  in  tbe  complaint  did  not  accrue 
witbin  six  years  (and  again  ten  years)  before  tbe  commencement  of 
tbe  action.  Tbis  lias  always  been  tbe  correct  form  from  tbe  begin- 
ning, and  notbing  needs  to  be  added  to  it  {Bell  v.  Yates,  33  Barb. 
at  p.  628,  et  seq. ;  Bliss  on  Code  PL  §  355).  Tbat  tbe  allegations 
of  tbe  complaint  contain  dates  which,  if  true,  show  tbat  tbe  statute 
has  not  run,  does  not  in  any  way  impair  tbe  defence.  Tbe  proof 
may  show  tbe  true  dates  to  be  prior  to  those  in  the  complaint.  If 
tbe  plaintiff  sbould  prove  tbe  latter  tbe  defendants  may  prove  earlier 
dates  to  be  tbe  true  on6s,  and  thus  enable  tbe  defence  of  tbe  statute 
to  take  effect.  Tbe  defence  goes  to  tbe  substance  of  tbe  cause  of 
action  as  it  is,  and  not  merely  to  tbe  very  words  and  dates  of  tbe 
complaint.  In  many  or  most  jurisdictions  tbe  rule  is,  following  tbe 
old  practice,  tbat  when  it  appears  from  tbe  complaint  itself  tbat 
tbe  statute  has  run  tbe  bar  of  tbe  statute  can  be  raised  by  a 
demurrer  to  tbe  complaint  on  tbe  ground  tbat  it  does  not  state  facts 
sufficient,  but  if  it  do  not  appear  on  tbe  face  of  tbe  complaint  tbat 
tbe  statute  has  run,  tbe  defence  of  tbe  statute  must  be  pleaded. 
In  tbis  state  it  is  required  by  statute  to  be  pleaded  in  botb  cases 
(Code  Civ.  Pro.  §  413).  It  is  therefore  evident  that  the  sufficiency 
of  the  defence  cannot  be  determined  by  reference  to  the  allegations 
of  tbe  complaint.  Such  allegations  might  show  by  their  dates,  for 
instance,  tbat  the  cause  of  action  is  only  five  years  old,  and  yet  it 
may  in  fact  be  over  six,  and  the  defence  is  to  the  cause  of  action  as 
it  exists  in  fact  (Bliss  on  Code  PI.  §  355). 

The  notion  that  the  pleaded  defence  of  the  statute  should  con- 
tain in  it  a  denial  of  the  allegations  contained  in  tbe  complaint,  or 
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an  allegation  of  what  the  defendant  conceives  the  trne  dates  and 
facts  to  be,  so  as  to  show  the  application  of  the  defence,  is  errone- 
ous. The  application  is  left  to  the  evidence.  No  such  denial  or 
allegation  was  ever  necessary  in  a  plea  of  the  statute  of  limitations. 
The  ancient,  time  honored  and  sufficient  form  has  been  given  in 
the  foregoing.  Moreover,  a  defence  (in  which  word  I  am  not 
including  a  denial,  but  am  using  it  as  it  is  used  and  defined  in  sec- 
tion 500  of  the  Code  of  Civil  Procedure)  cannot  contain  any  denials 
of  allegations  of  the  complaint.  It  must  be  confined  to  affirmative 
facts,  and  stated  separately  and  numbered.  It  may  not  be  mixed  up 
with  other  defences  or  denials,  and  if  it  is  it  will  be  separated  there- 
from on  motion  of  the  plaintiff,  or  the  denials  struck  out  of  it.  The 
obscure  and  inadvertent  obiter  of  Chief  Judge  Ai^dkews  in  Douglass 
V.  Phenixins.  Co.  (138  N.  Y.  209)  that "  the  defendant  is  not  entitled 
to  have  the  benefit  of  denials  made  in  another  part  of  the  answer, 
unless  repeated  or  incorporated  by  reference  and  made  a  part  of  the 
affirmative  defense ",  had  no  effect  on  subsequent  decisions.  It  is 
not  permissible  that  they  be  so  repeated  and  incorporated.  It  is  an 
every  day  matter  to  strike  them  out  when  they  are,  or  require  the 
defences  to  be  separated  therefrom  and  "separately  stated  and 
numbered  "  as  expressly  required  by  the  Code.  The  said  obiter  is 
so  inherently  contrary  to  the  rule  that  it  could  not  be  followed 
even  if  the  *  courts  tried  to  follow  it,  which  they  have  not  done, 
^hat  was  lacking  in  the  pleaded  defence  in  that  case  was  not  a 
denial  of  the  allegation  of  the  complaint  that  the  defendant  was  a 
resident  of  New  York,  but  an  affirmative  allegation  that  it  was  a 
resident  of  Massachusetts,  so  as  to  show  jurisdiction  in  the  court 
there  to  make  the  judgment  pleaded  in  bar.  Every  defence  of  new 
matter  always  was  and  is  now  in  the  nature  of  things  based  on  the 
theory  of  "  confession  and  avoidance  ",  i.  d.,  confession  of  the  cause  of 
action  alleged  and  avoidance  of  it  by  such  plea  of  new  matter.  To 
put  denials  in  defences  of  new  matter  would  be  wholly  inconsistent 
with  tliem.  The  very  test  of  a  defence  is  whether  taking  the  cause  of 
action  alleged  in  the  complaint  to  be  true  in  substance  it  is  neverthe- 
less defeated  by  the  new  matter  alleged  as  a  defence.  If  denials  of 
the  cause  of  action  could  be  introduced  into  defences,  the  test  of 
the  sufficiency  of  defences  would  be  gone.  They  could  not  be 
demurred  to  for  insufficiency  in  any  case  where  the  pleader  took 
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care  to  incorporate  such  denials  in  them.  Ilence  the  decisions 
striking  denials  out  of  defences  or  separating  tiiem  therefrom  to 
enable  the  plaintiff  to  demur  —  although  a  party  is  not  obliged  to 
move  to  have  mingled  causes  of  action  or  defences  and  denials 
separated  for  the  purpose  of  demurrer,  for  the  cause  or  defence 
may  be  singled  out  and  stated  by  the  demurrer.  The  notion  that 
a  defence  of  new  matter  may  contain  denials  will  stand  no  test  and 
is  easily  reduced  to  absurdity  {Frank  v.  Miller j  116  App.  Div. 
855 ;  Stern  v.  JUarcuse,  119  id.  478 ;  liochkind  v.  Perlmaiiy  123 
id.  808 ;  Stroock  Plush  Co.  v.  Talcott,  129  id.  14 ;  FLechter  v. 
JoneSj  64  Hun,  274 ;  State  of  South  Dakota  v.  McChesney^  87  id. 
293 ;  Stiefel  v.  Tolhurat,  55  App.  Div.  532  ;  Flack  v.  O'Brien,  19 
Misc.  Rep.  399 ;  Green  v.  Brovm,  22  id.  279  ;  Cruikahank  v.  Press 
Pub.  Co.^  32  id.  152 ;  Stateii  Island  Midland  P.  P.  Co.  v.  Hinch- 
cliff e^  34  id.  51  et  seq. ;  Pasc^kwitz  v.  Richards^  37  id.  250  ;  Car- 
penter  v.  Mergert^  89  id.  634;  Schultz  v.  Greenwood  Cemetery^ 
46  id.  299). 
The  judgment  should  be  affirmed. 

Interlocutory  judgment  overruling  demurrer  reversed,  with  costs, 
and  demurrer  sustained,  with  costs. 


Myron  H.  Barlow,  Respondent,  v.  Edmund  P.  Platt  and  Smith 
L.  De  Garmo,  Appellants. 

Second  Department,  June  4,  1909. 

Master  and  servant  —  contract  of  employment  — percentage  of  profits  — 

account  stated. 

Accounts  settled  between  parties  will  not  be  opened  except  for  duress,  fraud  or 
mistake;  the  practice  of  opening  such  accounts  is  not  to  be  encouraged,  and 
after  the  lapse  of  considerable  time  the  evidence  must  be  s'trong  and  conclusive. 

Where,  in  a  suit  to  open  six  annual  statements  of  account,  the  plaintiff,  who  Was 
employed  to  manage  a  department  of  the  defendant's  store  at  a  compensation  of  a 
percentage  of  the  profits  of  the  department,  seeks  to  have  certain  discounts 
allowed  for  cash  included  in  the  profits,  and  it  appears  that  the  profits  were 
computed  by  the  defendants  in  good  faith  and  accepted  by  plaintiff  without 
objection;  that  he  never  demanded  his  share  of  the  cash  discounts,  although  he 
knew  of  them,  and  that  he  had  access  to  the  books  and  a  right  to  see  them. 
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which  was  never  denied  him,  and  it  is  undisputed  that  there  is  a  well-estab- 
lished and  known  rule  and  custom  among  merchants  that  cash  discounts  are 
not  considered  a  part  of  the  profits  of  the  different  departments,  a  judgment  in 
favor  of  the  plaintiff  will  be  reversed  and  a  new  trial  granted. 

Appeal  by  the  defendants,  Edmund  P.  Platt  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Dutchess 
on  the  28th  day  of  December,  1908,  upon  the  decision  of  the  court, 
rendered  after  a  trial  before  the  court  with  out  a  jury  at  the 
Dutchess  County  Trial  Term,  opening  settled  accounts  between 
the  parties  and  appointing  a  referee  to  take  an  account. 

W.  E.  Hoysradt^  for  the  appellants. 

Charles  F.  Gossum^  for  the  respondent. 

Gatnor,  J. : 

The  defendants  keep  a  department  store.  'The  plaintiff  was 
employed  by  them  by  a  written  agreement  for  three  years  from 
February,  1  1902,  as  manager  of  their  furniture  department,  at  a 
compensation  of  "one-third  of  the  actual  net  profits"  of  such 
department.  At  the  end  of  that  period  a  new  contract  in  writing 
was  made  for  three  years  more  at  a  compensation  of  one  half  of 
such  profits ;  and  at  the  end  of  that  period  the  plaintiff  continued 
for  three  months  at  $150  a  month.  At  the  end  of  each  year  a  state- 
ment was  made  up  of  the  business  of  the  plaintiff's  department,  and 
showing  the  profits  thereof,  and  he  was  paid  thereon.  "  They  cal- 
culated it",  says  the  plaintiff,  "and  I  accepted  it".  This  is  a 
suit  to  open  all  of  these  annual  settlements,  and  make  the  defend- 
ants account  to  him  for  discounts  which  they  received  on  goods 
purchased.  The  department  was  charged  with  all  goods  at  cost 
price.  The  evidence  shows  that  all  time  discounts  were  deducted 
by  the  plaintiff  himself  in  marking  the  cost  price  of  the  goods  in 
his  department.  He  made  all  purchases,  received  all  the  goods  and 
the  bills,  kept  an  invoice  book  of  the  bills,  and  marked  the  cost 
price  on  the  goods.  Time  discounts  are  those  allowed  if  payment  be 
made  in  30  days  or  by  some  fixed  period.  Cash  discounts  are  dis- 
counts allowed  by  the  seller  if  payment  be  made  at  once  in  cash. 
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Sometimes  the  seller  may  allow  them  and  again  not.  The  defend- 
ants did  from  time  to  time,  each  year,  discount  some  of  their  bills  in 
this  way,  i.  «.,  by  paying  at  once  instead  of  at  the  end  of  the  period 
of  credit  allowed.  Such  discounts  were  sometimes  2  per  cent,  and 
sometimes  1  per  cent.  These  discounts  were  not  included  in  the 
defendants'  account  with  the  plaintiff,  and  the  dispute  is  in  respect 
of  them  only.  All  discounts  allowably  appeared  on  the  bill  heads. 
The  plaintiff  never  demanded  his  share  of  the  cash  discounts,  or 
made  any  claim  or  objection  concerning  them .  He  did  point  out  other 
errors  from  time  to  time  and  have  them  corrected.  He  had  a  right 
to  see  the  books,  and  did  have  access  to  them.  The  ledger  showed 
all  discounts,  and  the  plaintiff  testifies  that  he  was  aware  and  assumed 
all  the  while  that  the  defendants  were  in  the  habit  of  discounting 
their  bills  for  cash.  There  is  no  evidence  that  any  of  the  defendants 
ever  denied  him  access  to  the  books,  or  that  he  ever  made  any  request 
or  complaint  to  them  that  he  could  not  see  the  books,  or  was  denied 
access  to  them.  He  says  in  Iiis  evidence  tliat  at  some  time  or 
another  he  asked  an  employe  named  Smith  to  let  him  see  a  '^  cer- 
tain "  book  —  when,  or  what  book,  does  not  appear  —  and  was  told 
by  him  he  could  not  see  it.  The  said  employe  was  not  the  book- 
keeper, nor  does  it  appear  what  position  he  held.  The  plaintiff 
never  reported  any  such  thing  to  the  defendants,  and  testifies  of  the 
said  employe  that  "he  did  not  have  anything  to  do  with  the 
books ".  In  fine,  the  evidence  shows  that  the  right  of  the  plaintiff 
to  examine  the  books  was  never  denied  to  him  by  the  defendants, 
and  that  he  never  claimed  that  it  was.  The  defendants  admit  that 
they  discounted  some  of  their  bills  at  1  or  2  per  cent,  for  cash,  but 
claim  that  the  plaintiff  was  not  entitled  to  share  in  such  discount 
—  that  it  was  only  an  equivalent  for  the  use  of  the  money  if  they 
had  retained  it  and  used  it  some  other  way.  Moreover,  tlie  uncon- 
tradicted testimony  is  that  the  established  and  known  rule  and  cus- 
tom among  merchants  is  that  such  discounts  are  not  considered  a 
part  of  the  profit  of  the  different  departments,  or  to  establish  the 
profit  thereof. 

The  evidence  shows  that  there  was  no  fraud  by  the  defendants 
or  mistake  of  the  parties.  The  defendants  acted  in  good  faith. 
The  rule  is  that  accounts  settled  between  parties  will  not  be  opened 
except  for  duress,  fraud  or  mistake,  that  the  practice  of  opening 
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such  accounts  is  not  to  be  encouraged,  and  that  after  tlie  lapse  of 
considerable  time  the  evidence   must   be  strong  and  conclnsive 
(  Wilde  V.  Jenkins,  4  Paige,  481 ;  Augsiury  v,  Flowery  68  N.  Y. 
619 ;   WaM  v.  Barnum,  116  id.  87). 
The  judgment  should  be  reversed. 

Woodward,  Jenks,  Burr  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


HiOHARD  Kelly,  Appellant,  v.  James  T.   Penfibld  and  Minnie 
Penfield,  Respondents. 

Second  Department,  June  4,  1909. 

Vendor  and  purchaser— ixgunction  — street  closing— maps  advertising 

sale— reliel 

The  purchaser  of  a  lot  on  a  mapped  tract  situated  on  the  boundary  between  New 
York  city  and  Mt.  Vernon  may  restrain  his  vendor  by  injunction  from  closing 
a  street  shown  on  the  map  where  he  would  be  cut  off  from  access  toward  the 
north  and  Mt.  Vernon,  and  the  lot  would  be  materially  injured. 

Where  the  more  complete  of  two  maps  forming  part  of  the  advertisement  of  a 
sale  shows  the  street  in  question  extending  to  South  street  in  Mt.  Vernon,  but 
the  other  map,  more  restricted  in  its  details  and  intended  to  show  only  the 
general  location  of  thQ  tract,  docs  not,  the  purchaser  had  a  right  to  rely  on  the 
first  map. 

If  it  be  inequitable  to  compel  the  vendor,  who  has  erected  a  house  on  the  land 
marked  as  a  street,  to  take  down  his  house,  the  plnintiffi  whose  lot  is  vacant, 
should  get  relief  by  way  of  damages ;  or,  in  the  alternative,  defendant  should 
be  compelled  to  repurchase  the  lot  at  a  valuation  fixed  by  the  court. 

Burr,  J.,  dissented. 

Appeal  by  the  plaintiff,  Ricliard  Kelly,  from  a  jndgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  connty  of  Westchester  on  the  4th  day  of  Novem- 
ber, 1908,  upon  the  decision  of  the  court,  rendered  after  a  trial  at 
the  Westchester  Special  Term,  dismissing  the  complaint  upon  the 
merits  in  a  suit  to  restrain  the  defendants  from  closing  a  part  of  a 
street. 

The  defendant  James  T.  Penfield  conveyed  a  lot  of  land  to  the 
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plaintiff,  it  being  sold  at  a  general  auction  sale  by  tlie  defendant  by 
lots  of  a  tract  of  land  owned  by  him.  The  tract  was  situated  in 
the  city  of  New  York  at  the  boundary  between  it  and  the  city  of 
Mount  Vernon.  Tlje  said  sale  was  advertised  by  a  descriptive 
pamphlet  which  contained  two  maps  showing  the  lots  by  numbers 
and  the  streets.  The  lot  sold  to  the  plaintiflE  was  97,  on  the  West 
side  of  Sound  View  Place,  as  shown  on  the  said  maps.  On  the 
other  side  of  the  said  street  on  which  the  said  lot  is,  and  nearly 
opposite  the  said  lot,  a  street  marked  on  the  said  maps  as  Wanier 
Place,  runs  at  right  angles  from  the  said  lot  street  East  one  block 
of  200  feet  to  another  short  street  of  two  blocks  in  length,  running 
parallel  with  said  lot  street,  and  marked  on  the  said  maps  as  Dis- 
brow  Place.  One  of  these  maps  shows  the  said  Disbrow  Place  as 
running  at  its  North  end  into  a  street  shown  on  the  said  maps  as 
South  street.  It  was  over  the  line  in  Mount  Vernon.  This  was 
the  more  complete  map  of  the  two ;  it  showed  all  details  of  the 
tract  and  its  surroundings.  The  otlier  map  had  a  broad  line  around 
the  tract  being  sold,  and  was  more  restricted  than  the  other  map  in 
details.  Its  object  was  more  to  show  the  general  location  of  the 
tract.  Disbrow  Place  was  shown  on  it,  but  not  as  opening  into 
South  street.  The  deed  to  the  plaintiff  referred  to  still  another 
map,  filed  in  the  office  of  the  Eegister  of  Deeds  of  New  York 
county,  as  showing  the  lot  sold,  and  it  showed  Disbrow  Place  as  run- 
ning into  South  street.  The  said  defendant  has  closed  up  Disbrow 
Place  north  of  Warner  Place,  namely,  between  South  street  and 
Warner  Place,  and  is  building  a  house  on  it.  This  action  is  to 
restrain  him  from  so  doing. 

Rufus  L.  Weaver^  for  the  appellant. 

Henry  Willis  Sinith^  for  the  respondent  James  T.  Penfield. 

William  T,  Tomlinson^  for  the  respondent  Minnie  Penfield. 

Gaynoe,  J.  : 

By  the  closing  of  Disbrow  Place  from  Warner  Place  to  South 
street,  the  plaintiff  is  cut  off  from  access  toward  the  North,  namely, 
to  South  street  and  Mount  Vernon,  there  being  no  opening  thereto 
in  the  neighborhood.     The  only  other  way  out  is  in  the  opposite 
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direction,  namely,  toward  the  South.  It  cannot  well  be  said  that 
his  lot  is  not  materially  injured  thereby.  Disbrow  Place  is  not  a 
remote  street  upon  which  his  lot  does  not  depend  for  egress.  ^On 
the  contrary,  his  lot  is  directly  connected  with  it  by  another  short 
street,  established  only  to  run  from  the  block  which  the  lot  is  on  to 
Disbrow  Place,  and  the  principal  reason  for  going  through  it  to 
Disbrow  Place  must  be  to  get  out  to  South  street,  viz.,  to  Mount 
Vernon.  The  recent  case  of  Rets  v.  City  of  New  York  (188  N.  Y. 
68)  is  an  authority  for  the  plaintiff  instead  of  for  the  defendant,  for 
what  is  held  there  is  substantially  that  the  purchaser  of  a  lot  on  a 
mapped  tract  may  not  restrain  the  closing  of  remote  streets  shown 
on  the  map,  on  which  his  lot  in  no  way  depends  for  ingress  or 
egress.  The  suggestion  that  the  two  maps  which  formed  part  of 
the  advertisement  of  the  sale  taken  together  showed  that  Disbrow 
Place  was  not  laid  out  to  South  street  is  not  tenable.  The  one 
which  showed  all  the  details  of  the  tract  and  its  surroundings  exhib- 
ited it  as  so  laid  out,  and  the  plaintiff  had  the  right  to  rely  on  it. 
If  the  defendant's  house  be  built,  and  it  be  inequitable  to  make  him 
take  it  down,  the  plaintiff,  whose  lot  is  vacant,  should  get  other 
relief  as  by  way  of  damages,  or  that  his  lot  be  taken  by  the 
defendant  at  a  valuation  to  be  fixed  by  the  court,  as  an  alternative. 
The  judgment  should  be  reversed. 

Woodward,  Jenks  and  Millkb,  JJ.,  concurred  ;  Bube,  J.,  voted 
for  affirmance  on  the  opinion  at  Special  Term. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
App.  Div.—  Vol.  CXXXIII.        24 
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Lafayette  Trust  Company,  Respondent,  v.  Edward  S.   Peck, 

Appellant. 

Lafayette  Trust  Company,  Bespondent,  v.  Edward  D.  Street, 

Appellant. 

Lafayette  Trust  Company,  Kespondent,  v.  John  E.  Fairbanks, 

Appellant. 

Lafayette   Trust  Company,   Respondent,   v.   Elmer  B.   Yale, 

Appellant. 

Lafayette  Trust  Company,  Respondent,  v.  Richard  J.  Foster, 

Appellant. 

Second  Department,  June  4, 1909. 

Pleading  — Bupplemental   complaint  —  contract  —  change   in  caoae  of 

action. 

A  cause  of  action  set  forth  in  a  complaint  may  not  be  changed  by  a  supplemental 
complaint,  the  office  of  which  is  to  supplement  a  good  complaint,  not  to  eke 
out  a  bad  one. 

Where  the  complaint  in  an  action  sets  up  a  contract  and  seeks  to  recover  the 
amount  which  it  is  alleged  the  defendant  obligated  himself  to  pay  therein,  and 
the  answer  claims  that  the  agreement  only  gives  a  right  of  action  for  a  defi- 
ciency arising  after  the  sale  of  certain  bonds,  and  the  plaintiff  during  the 
pendency  of  the  action  sells  the  bonds,  he  should  not  be  granted  leave  to  serve 
a  supplemental  complaint  setting  forth  the  sale  and  the  deficiency  thereon. 

Appeals  by  the  respective  defendants  from  separate  orders  of  the 
Supreme  Court,  made  at  the  Kings  County  Special  Term  and  entered 
in  the  ofHco  of  the  clerk  of  the  county  of  Kings  on  the  14tli  day  of 
April,  1909,  granting  the  plaintiff's  motion  for  leave  to  serve  a 
supplemental  complaint. 

Rollin  Tracy  {Edward  S.  Peck  witli  him  on  the  brief],  for  the 
appellants. 

Ward  W.  Pickard  \Almet  Reed  Latsan  with  him  on  the  brief], 
for  the  respondent. 

Gaynok,  J. : 

The  complaint  is  on  a  written  contract  to  which  the  plaintiff,*  one 
Laws,  and  twelve  other  persons,  of  whom  each  defendant  is  one,  are 
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the  parties.  The  said  twelve  persons  agree  respectively  to  purchase 
the  number  of  bonds  of  a  certain  corporation  set  opposite  their  sev- 
eral names  at  85  per  cent,  of  par,  and  the  plaintiff  agrees  to  loan  to 
Laws  a  sum  equal  to  the  85  per  cent,  thus  agreed  to  be  paid,  viz., 
$128,000,  the  said  bonds,  together  vi?^ith  the  said  subscribers'  agree- 
ments to  pay  tlierefor,  to  be  held  by  it  as  collateral  security  for  the 
loan.  The  said  subscribers  also  agree  to  pay  the  said  loan  if  Laws 
should  fail  to  do  so,  viz.,  each  an  amount  equal  to  his  said  subscrip- 
tion, in  default  of  which  the  agreement  provides  that  the  said  bonds 
subscribed  for  by  such  defaulting  subscriber  ''  may  "  be  sold  by  the 
plaintiff,  and  that  if  the  proceeds  be  insuflScient  to  pay  such  default- 
ing subscriber's  share  of  such  loan,  he  is  to  pay  the  deficiency. 
Instead  of  selling  the  bonds  subscribed  for  by  this  defendant,  and 
suing  him  for  the  deficiency,  if  there  should  be  one,  the  complaint 
is  for  the  recovery  of  the  amount  he  obligated  himself  to  pay.  The 
defendant  claims  that  the  agreement  gives  no  such  cause  of  action, 
but  only  a  cause  of  action  for  such  deficiency  arising  out  of  such  a 
sale.  The  plaintiff  therefore  sold  the  bonds  during  the  pendency 
of  the  action,  and  applied  for  leave  to  serve  a  supplemental  com- 
plaint showing  such  sale  and  the  deficiency  thereon.  The  motion 
should  have  been  denied,  for  if  the  defendant's  construction  of  the 
said  agreement  is  correct,  no  cause  of  action  had  yet  accrued  to  the 
plaintiff  when  this  action  was  brought,  and  if  the  cause  of  action 
alleged,  viz.,  for  the  whole  amount,  without  alleging  a  sale  and  a 
deficiency,  is  good,  then  the  plaintiff  can  credit  the  defendant  on  the 
trial  with  the  proceeds  of  the  sale  without  the  aid  of  a  so-called  sup- 
plemental complaint.  The  attempt  seems  to  be  to  change  the  com- 
plaint to  a  new  cause  of  action  by  a  supplemental  complaint,  and 
that  is  not  permissible.  A  supplemental  complaint  is  to  supplement 
a  good  complaint,  not  to  eke  out  a  bad  one  {I^armers*  Z.  c&  T.  Co. 
V.  United  Lines  Tel  Co.,  47  Hun,  315). 
The  orders  should  be  reversed. 

HiESCHBEEG,  P.  J.,  Jenks,  Rich  and  Miller,  J  J.,  concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements  in  each 
case,  and  motion3  denied,  with  costs  in  each  case. 
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Ill  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Chaslks 
S.  Gebstenberg,  as  Administrator,  etc.,  of  Maby  Oebstenbisho, 
Deceased. 

Charles    S.    Gebstenbebg,    as    Administrator,    etc.,    of    Makt 

Gebstenbebg,  Deceased,  Appellant,  v.  William  M.  T.  Zimiocb, 

Bespondent. 

Second  Department,  June  4,  1909. 

Decedent's  estate  —  lottery  ticket  —  evidence  of  possession. 

Where  upon  the  judicial  settlement  of  the  accounts  of  an  administrator  the  next 
of  kin  of  the  deceased  seeks  to  charge  his  account  ^ith  $8,150,  claimed  to  be 
the  proceeds  of  a  lottery  ticket  owned  hy  the  deceased,  who  was  the  adminis- 
trator's wife,  and  there  is  no  evidence  that  the  deceased  ever  purchased  the 
ticket  in  dispute,  but  it  is  shown  that  when  she  purchased  tickets  it  was  for  her 
husband  and  in  his  name,  and  the  husband's  statement  that  he  was  a  regular 
buyer  of  such  tickets  is  corroborated  and  it  cannot  be  determined  with  any 
certainty  from  the  evidence  that  the  ticket  belonged  to  the  deceased  instead 
of  to  her  husband,  a  decree  charging  the  administrator's  accounts  with  the 
proceeds  of  the  ticket  will  be  modified  by  striking  out  such  item. 

Appeal  by  Charles  S.  Gerstenberg,  as  administrator,  etc.,  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  Kings,  entered  in 
said  Surrogate's  Court  on  the  2l6t  day  of  July,  1908,  surcharging 
the  account  of  tlie  administrator. 

Otto  KeinpneVy  for  the  appellant. 

Charles  II.  Kelby  [Frank  A.  Crowe  with  him  on  the  brief],  for 
the  respondent. 

Gaynor,  J. : 

The  appellant  accounted  as  his  wife's  administrator.  She  left  a 
son  by  her  first  husband  as  sole  heir  and  next  of  kin.  The  son  filed 
an  exception  that  the  administrator  had  failed  to  account  for  $3,150 
of  which  the  deceased  died  possessed,  and  which  came  into  the 
administrator's  hands.  This  was  not  proved.  It  was  claimed,  how- 
ever, that  some  sort  of  a  lottery  ticket  —  of  what  lottery  does  not 
appear  —  was  owned  by  the  deceased,  that  it  won  at  or  about  the 
time  of  her  death,  and  that  the  administrator  collected  the  money 
on  the  ticket  after  her  burial.     There  is  no  evidence  tliat  she  ever 
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purchased  the  ticket.  The  wife  of  the  son  testified  that  she  saw  the 
deceased  purchase  lottery  tickets  at  times,  but  in  no  way  identities 
the  one  in  dispute.  She  also  testified  that  the  administrator  showed 
her  some  money  two  days  after  his  wife's  burial,  had  $3,000  in  his 
hands,  and  put  it  under  her  nose  and  said :  "  How  would  you  like 
to  have  this?  Mother  won  it  on  her  dying  bed.  At  5  o'clock  sht 
died  and  at  5  o'clock  we  got  it".  This  appears  none  too  probable, 
and  is  inconsistent  with  the  idea  that  the  husband  wanted  to  conceal 
that  it  was  his  wife's  and  keep  it.  On  the  other  hand  the  husband 
testified  that  he  was  a  regular  buyer  of  lottery  tickets  of  an  old 
man  who  called  at  his  house  regularly  to  sell  them  —  for  such  is  the 
covert  way  in  which  that  illegal  business  is  extensively  carried  on  — 
and  purchased  the  one  in  question.  In  this  he  is  corroborated. 
There  is  evidence  that  when  the  wife  purchased  tickets  of  this 
flame  man  it  was  for  her  husband,  and  that  her  husband's  name  was 
^ven.  It  cannot  be  said  with  any  degree  of  certainty  that  the  ticket 
belonged  to  the  deceased  instead  of  to  her  husband. 

The  decree  should  be  modified  in  accordance  with  this  opinion, 
and  as  thus  modified  aflSrmed. 

Woodward,  Jenks,  Burr  and  Miller,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  modified  in 
accordance  with  opinion,  and  as  thus  modified  afiirmed,  with  costs 
to  the  appellant. 


Bebtha  E.  Nahb,  Individually  and  as  Administratrix  with  the  Will 
Annexed,  etc.,  of  Louise  E.  Nahe,  Deceased,  Eespondent,  v. 
Henry  J.  Bauer  and  Others,  Defendants,  Impleaded  with  Clark 
D.  Ehinehart,  Appellant.     (Action  No.  1.) 

Second  Department,  June  4,  1909. 

Practice  —  postponement  of  trial  —  affidavit. 

Where  a  cause  was  on  the  day  calendar  of  Queens  coanty  for  trial  on  the  sixteenth 
of  February  and,  upon  the  motion  of  the  defendant,  the  court  granted  a  post- 
ponement and  set  the  case  down  peremptorily  for  trial  next  day,  an  affidavit 
for  a  further  postponement  made  by  the  managing  clerk  of  defendant's  attor- 
i^ys  on  the  sixteenth  which  states  that  the  counsel  who  was  to  try  the  case 
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was  also  to  try  another  case  in  another  county  on  the  seventeenth;  that  said 
case  would  be  **  reached  immediately  on  the  opening  of  court  on  that  day," 
but  fails  to  give  facts  as  a  basis  for  the  conclusion,  is  insufficient. 
Further,  the  cause  in  Queens  county  had  precedence  and  an  affidavit  of  the  facts 
presented  to  the  court  in  the  other  county  would  have  procured  postponement 
of  the  trial  there. 

Appeal  by  the  defendant,  Clark  D.  Rhinehart,  from  an  order  of 
the  Supreme  Court,  made  at  the  Queens  County  Special  TeiTa  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
23d  day  of  February,  1909. 

JF",  Sidney  Williams  [Frank  li,  Oreene,  Edward  M.  Grout  and 
Paul  Grout  with  him  on  the  brief],  for  the  appellants. 

Edward  G,  NeUon  [CJiarles  HenUcJiel^  Jr.y  with  him  on  the 
brief],  for  the  respondent. 

Gaynor,  J. : 

This  is  an  appeal  from  an  order  made  at  the  Queens  Special  Term 
for  Trials  refusing  to  postpone  the  trial  for  an  alleged  engagement 
of  counsel  of  the  answering  defendant.  The  action  is  to  foreclose 
a  mortgage  on  real  property.  The  cause  was  on  the  day  calendar 
for  trial  on  February  16th.  The  defendant  was  not  ready  and 
moved  for  a  postponement  until  next  day.  The  court  set  the  case 
down  peremptorily  for  trial  next  day.  At  the  call  of  the  calendar 
on  that  day,  the  defendant  answered  not  ready  and  filed  an  affidavit 
for  a  postponement.  It  was  by  the  managing  clerk  of  the  attor- 
neys of  record  for  the  said  defendant,  who  are  themselves  eminent 
counsel.  It  stated  that  F.  Sidney  Williams  was  to  try  the  cause  as 
counsel ;  that  he  was  also  counsel  to  try  the  cause  of  Sisco  v. 
Richards  in  Westchester  county  on  February  17th,  in  part  2  of  the 
Supreme  Court,  to  which  it  had  been  assigned,  and  that  it  "will  be 
reached  immediately  on  the  opening  of  court  on  that  day  at  10 
a.  m.,"  and  that  the  said  counsel  was  ready  to  try  the  same.  This 
affidavit  was  made  on  February  16th.  The  statement  that  the 
cause  would  be  "  reached  immediately  "  at  the  opening  of  the  court 
was  very  indefinite.  No  doubt  it  would  be  reached  on  the  morning 
call.  There  is  no  statement  that  it  would  be  reached  for  trial,  and 
the  trial  begun.  And  if  tliat  statement  were  made  it  would  only 
be  of  a  conclusion  of  the  affiant  formed  the  day  before  that  the 


Digitized  by 


Google 


Nahe  v.  Baubr.    No.  1.  375 


App.  Div.]  Second  Department,  June,  1909. 


court  wonld  be  free  on  the  morning  of  tlie  17th,  and  able  to  begin 
the  trial  of  the  cause.  No  facts  are  given  as  a  basis  for  such  con- 
clusion. No  affidavit  was  submitted  that  the  court  was  in  fact  free ; 
that  the  trial  on  February  16th  had  been  finished,  and  that  there 
was  no  intervening  cause  in  the  way.  If  these  were  the  facts  they 
could  and  should  have  been  submitted  to  tlie  court  by  affidavit. 
But,  beyond  all  of  this,  the  cause  in  Queens  county  had  precedence. 
It  had  been  reached  for  trial  on  February  16th  and  set  down  per- 
emptorily for  the  next  day,  and  an  affidavit  of  that  fact  should 
have  been  presented  to  the  court  in  Westchester  county  and  would 
have  been  good.  The  course  pursued  was  not  proper.  The  affida- 
vit presented  was  made  to  appear  plausible,  but  was  insufficient. 
The  fact  that  the  cause  in  Westchester  was  assigned  to  part  2  on 
February  16th  was  of  no  importance ;  it  was  still  only  a  cause 
awaiting  trial,  the  same  as  though  in  parts  1  or  3.  It  is  necessary 
that  the  rules  of  the  trial  courts  be  enforced  for  the  proper  order  and 
dispatch  of  business,  as  well  as  to  uphold  the  just  authority  of  the 
trial  courts,  and  the  respect  due  to  the  same.  And  where  one 
counsel  cannot  attend  to  a  trial,  it  is  often  necessary  that  another 
try  it  in  order  that  calendars  be  not  blocked. 
The  order  should  be  affirmed. 

WooDWABD,  Jenks,  Burr  and  Miller,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Bertha  E.  Nahe,  Individually  and  as  Administratrix  with  the  Will 
Annexed,  etc.,  of  Louise  E.  Nahe,  Deceased,  Respondent,  v. 
Henry  J.  Bauer  and  Others,  Defendants,  Impleaded  with  Clark 
D.  Rhinehart,  Appellant.     (Action  No.  1.) 

Second  Department,  June  18,  1909. 

Practice  —  default  —  miscoaduct  of  attorney  -—  relief! 

The  proper  practice  to  obtain  relief  from  a  default  occurring  through  the 
wrongful  neglect  or  misconduct  of  a  party's  attorney  is  to  move  at  Special 
Term  to  open  the  default. 
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Motion  for  a  rearguinent  of  an  appeal  by  the  defendant,  Clark 
D.  Rhinehartj  from  an  order  of  tlie  Supreme  Court,  made  at  the 
Queens  Connty  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  Queens  on  the  23d  day  of  February,  1909, 

The  case  is  reported  in  133  Appellate  Division,  873. 

J^.  Sidney  Williams^  for  the  motion* 

Eckoa/rd  G,  Nelson^  opposed. 

Gaynob,  J. : 

The  motion  for  a  reargument  has  to  be  denied.  No  groands 
therefor  are  assigned.  The  motion  is  made  on  affidavits  which  dis- 
close that  the  default  occurred  through  the  negligence  or  misconduct 
of  the  attorneys  for  the  defendants,  or  rather  of  their  managing 
clerk,  and  an  appeal  is  made  to  us  to  give  relief  therefrom.  We 
possess  no  such  function.  We  cannot  go  outside  of  the  record  on 
appeal.  There  is  no  doubt  of  the  power  of  the  Special  Term  to 
open  a  default  caused  by  the  misconduct  of  the  attorney  of  a  partj, 
and  as  this  case  seems  to  be  one  for  relief  on  that  ground,  we  sug- 
gest that  the  proper  motion  therefor  be  made  to  the  Special  Term 
at  once,  so  that  the  case  may  be  tried  before  the  summer  vacation. 
It  should  have  been  made  instead  of  appealing  from  the  order  of 
the  trial  Judge  refusing  to  postpone  the  cause,  for  his  action  was 
entirely  warranted,  and  necessary  if  false  excuses  and  subterfuges 
to  postpone  the  trial  of  causes  are  to  be  done  away  with.  It  is  now 
asserted  that  the  counsel  on  whose  alleged  engagement  the  postpone- 
ment was  asked  for  is  not  the  counsel  who  was  in  fact  going  to  try 
the  case,  and  moreover  that  there  was  a  disinclination  to  try  the  case 
before  the  particular  Judge  presiding  at  the  time.  The  suggestion 
of  counsel  that  our  decisions  preclude  the  making  of  a  motion  to  the 
Special  Term  for  relief  from  a  default  occurring  through  wrongful 
neglect  or  misconduct  of  a  party's  attorney  finds  no  support  in  anj^- 
thing  we  have  ever  said  or  decided.  We  have  decided  the  very 
contrary  (  Warth  v.  Moore  Blind  Stitcher  cfe  Overseafner  Co.^  125 
App.  Div.  211 ;  Herbert  Land  Co.  v.  Loremen^  113  id.  802).  Where 
there  is  no  such  neglect  or  misconduct,  and  the  motion  to  postpone 
is  heard  on  affidavits  by  the  trial  judge,  as  the  calendar  rules  in  this 
Judicial  Department  require,  the  case  is  very  different.     To  allow 
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bis  raling  on  the  facts  and  merits  to  be  set  aside  by  a  Judge  at 
Special  Term  would  be  allowing  an  appeal  from  one  Judge  to 
another. 

The  motion  for  a  rearguraent  is  denied,  as  the  relief  sought 
should  be  by  a  motion  made  to  the  Special  Term. 

HiRscHBKRG,  P.  J.,  Jbnks,  Bcre  and  Rich,  JJ.,  concurred. 
Motion  for  reargument  denied,  with  costs. 


Gboege  V.  MoKTON,  Appellant,  v.  Isabella  B.  Petit,  Eespondent. 

Second  Department,  June  4,  1909. 

Pleading  —  action  to  recover  commissionB  —  notice  of  acceptance. 

A  complaint  in  an  action  to  recover  commissions  for  procuring  a  loan,  which 
alleges  that  the  plaintiff  procured  one  8.  "to  accept  said  application,"  is 
sufficient,  and  it  is  not  necessary  to  allege  the  evidence  by  which  the 
acceptance  is  to  be  proved. 

Rich  and  Woodward,  JJ.,  dissented  with  opinion. 

Appeal  by  the  plaintiff,  George  V.  Morton,  from  an  interlocu- 
tory judgment  of  the  County  Court  of  Queens  county  in  favor  of 
the  defendant,  entered  in  the  office  of  the  clerk  of  said  county  on 
the  24th  day  of  December,  1908,  upon  the  decision  of  the  court 
sustaining  tlie  defendant's  demurrer  to  the  complaint  upon  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Robert  W.  Bernard^  for  the  appellant. 

Henry  A.  Sayer^  for  the  respondent. 

Gatnob,  J. : 

The  complaint  is  that  the  defendant  employed  the  plaintiff  "  to 
procure  within  four  days  an  acceptance  of  a  certain  application  made 
by  defendant  for  a  loan  of  ,$650",  and  that  within  the  said  time  the 
plaintiff  "  procured  one  George  W.  Short  to  accept  said  applica- 
tion ".     The  contention  is  that  this  is  insufficient  for  lack  of  an  alle- 
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gation  that  the  defendant  was  notified  by  the  plaintiff  of  Buch  accept- 
ance, and  the  court  below  so  held.  The  complaint  is  not  required 
to  allege  the  evidence  by  which  the  acceptance  is  to  be  proved,  but 
only  the  conclusion  of  fact  that  the  application  was  accepted. 
There  could  be  no  acceptance  excepting  by  notice  in  some  way  to 
the  defendant,  but  it  does  not  follow  that  such  notice  has  to  be 
alleged  in  the  complaint.  The  method  of  acceptance  is  not  a  mat- 
ter of  pleading  but  of  evidence.  It  is  the  office  of  a  pleading  to 
allege  the  ultimate  facts  to  be  established,  and  not  the  evidence  or 
facts  to  establish  them.  The  cases  cited  to  uphold  the  decision 
below  are  not  cases  of  pleading  at  all,  but  of  evidence. 
The  judgitient  should  be  reversed. 

Rich,  J.,  read  for  affirmance,  with  whom  Woodwabd,  J., 
concurred. 

Burr,  J.  (concurring) : 

I  think  that  the  construction  of  the  complaint  adopted  by  the 
court  below  was  too  narrow  and  technical.  Undoubtedly  to  main- 
tain the  action  it  will  be  necessary  for  the  plaintiff  to  prove,  not 
only  that  he  found  a  person  able,  ready  and  willing  to  make  the 
loan,  but  that  the  fact  was  communicated  to  the  defendant.  I 
think,  however,  that  all  this  is  included  in  the  word  "  accept."  "  To 
accept "  means  "  to  assent  to."  (Webster's  International  Dictionary, 
title  "Accept;"  Century  Dictionary,  Idem.)  An  assent  implies 
communication  of  the  mental  operation,  not  the  concealment  of  it. 
A  person  does  not  accept  an  office  when  he  forms  the  determina- 
tion in  his  own  mind  to  enter  upon  the  discharge  of  its  duties,  but 
when  he  communicates  that  determination  to  the  appointing  power. 
That  the  word  "  accept "  was  so  employed  in  this  pleading  is  manifest. 
The  complaint  alleges  the  employment  of  the  plaintiff  to  procure, 
within  four  days,  an  "  acceptance  "  of  defendant's  application  for  a 
loan.  It  would  hardly  be  contended  that  the  word  "  acceptance  " 
meant  procuring  someone  who  formed  the  determination  in  his 
mind  that  he  would  make  the  loan  ;  it  goes  further  than  that.  So 
the  subsequent  allegation  that  he  did  procure  one  George  W.  Short 
to  "accept"  the  application  cames  with  if  the  same  meaning.  If 
upon  the  trial  plaintiff  cannot  prove  that  Short's  determination  was 
communicated  to  the  defendant,  then  he  has  not  proved  an  accept- 
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ance  of  the  loan.     For   this  reason   I  concur   with  Mr.  Justice 
Gaynob,  and  think  the  judgment  should  be  reversed. 

Jenks,  J.,  concurred. 

EicH,  J.  (dissenting) : 

I  dissent.  The  complaint  alleges  that  the  defendant  emploj'ed 
the  plaintiflE  to  procure,  within  four  days,  an  acceptance  of  her 
application  for  a  loan  of  $650,  agreeing  to  pay  him,  if  successful, 
a  commission  of  $150 ;  that  within  the  time  limited  the  "  plaintiff 
procured  one  George  W.  Short  to  accept  said  application,  and  the 
said  George  W.  Short  was  a  person  ready,  willing  and  able  to  make 
such  loan  for  the  time  and  upon  the  terms  and  security  hereinbefore 
alleged  in  paragraph  second ; "  that  no  part  of  such  commission 
had  been  paid,  although  demanded.  The  demurrer  is  based  upon 
the  ground  that  there  is  no  allegation  that  the  plaintiff  ever  com- 
municated to  or  notified  the  defendant  that  he  had  procured  a  per- 
son ready,  able  and  willing  to  consummate  the  loan.  The  defendant 
was  entitled  to  be  advised  of  this  fact,  and  until  she  was  soinformed 
and  given  the  opportunity  to  consummate  the  loan,  the  plaintiff  was 
not  entitled  to  commissions.  {Gerding  v.  Ilaskin^  141  N.  T.  514.) 
I  think  the  case  was  properly  disposed  of  at  Special  Term. 

Woodward,  J.,  concurred. 

Interlocutory  judgment  of  the  County  Court  of  Queens  county 
reversed,  with  costs,  and  demurrer  overruled,  with  costs. 


RocKLAND-RocKPORT  LiME  CoMPANY,  Appellant,  V,  Mart  C.  Leary, 
Individually  and  as  Administratrix,  etc.,  of  James  D.  Leary, 
Deceased,  and  Others,  Respondents. 

Second  Department,  June  d,  1909. 

Decedent's  estate  —  lease  --  option  to  purchase  —  equitable  conversion. 

Where  a  lease  giving  the  lessee  an  option  to  purchase  the  property  within  the 
first  five  years  of  the  term  provides  that,  if  such  option  should  be  exercised, 
the  lessee  should  tender  to  the  party  of  the  first  part  "  or  his  legal  representa- 
tive" $125,000,  the  lessee  may,  upon  the  death  of  the  lessor,  make  the  tender 
to  his  administrator. 
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It  seems,  that  were  the  phrase  "  or  his  legal  representative"  not  in  the  lease,  the 
result  would  be  the  same,  since  the  option  iu  the  lease  works  an  equitable  con- 
version of  the  leased  property  and,  if  exercised,  divests  the  title  of  the  heirs. 

Appeal  by  the  plaintiff,  the  Rockland-Rockport  Lime  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendants, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  Kings  on  the  31st 
day  of  August,  1908,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Kings  County  Special  Term,  dismissing  the  complaint 
upon  the  merits. 

Suit  by  the  vendee  for  the  specific  performance  of  a  contiuct  of 
sale  of  real  estate. 

The  vendee  had  a  written  lease  of  the  vendor  of  the  premises  for 
10  years,  which  contained  a  clause  giving  the  lessee  "  the  right  and 
option  to  purchase  the  property"  at  any  time  during  the  first  five 
years  of  the  term,  for  $125,000,  and  further  providing  as  follows : 

"  If  the  said  party  of  the  second  part  shall  exercise  said  option 
and  shall  notify  the  said  party  of  the  first  part,  or  his  legal  repre- 
sentative, of  its  intent  so  to  do,  then  within  thirty  days  thereafter, 
the  party  of  the  second  part  shall  tender  or  cause  to  be  tendered  to 
the  party  of  the  first  part,  or  his  legal  representative  One  hundred 
and  twenty-five  thousand  Dollars  in  the  gold  coin  of  the  United 
States  of  America,  or  its  equivalent.  And  the  party  of  the  first 
part,  or  his  legal  representatives,  shall  at  the  same  time  deliver  or 
cause  to  be  delivered  to  the  party  of  the  second  part,  a  good  and 
sufficient  Warranty  Deed  of  the  premises  herein  described  to  the 
sole  use  and  benefit  of  the  said  party  of  the  second  part,  and  its 
successors,  forever." 

The  lessor  died  intestate  during  the  said  five  years,  and  before 
the  vendee  exercised  the  option,  leaving  a  widow,  and  three  children 
and  two  grandchildren,  his  heirs.  The  widow  was  appointed  hia 
administrator. 

George  F.  Harriman^  for  the  appellant. 

Pierre  M.  Brown  [David  McClure  and  Albert  W.  Broion  with 
him  on  the  brief],  for  the  respondents. 

Gaynor,  J. : 

It  is  not  disputed  that  the  plaintiff  gave  sufficient  notice  of  the 
exercise  of  its  option  to  purchase  the  property,  but  judgment  went 
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against  it  below  on  the  ground  that  it  tendered  the  purchase 
price  to  the  administrator  instead  of  to  the  heirs.  The  contract 
was  that  it  should  make  the  tender  to  the  lessor  "  or  his  legal 
representative ",  and  it  was  held  below  that  this  meant  the  heirs 
and  not  the  administrator.  This  construction  seems  to  have  been 
erroneous.  The  contract  could  not  have  contemplated  that  the 
money  should  be  tendered  to  the  heirs  for  the  obvious  reason  that 
they  would  not  be  entitled  to  it,  but  that  on  the  contrary  it  would 
be  payable  to  the  administrator.  It  certainly  was  not  meant  that 
there  should  be  a  tender  of  the  money  to  persons  not  entitled  to  it 
and  who  could  not  receive  it.  The  law  will  not  presume  an  absurd 
intention  as  against  a  reasonable  and  obvious  one.  And  that  the 
administrator  comes  within  the  phrase  "legal  representative"  is  not 
to  be  disputed.  The  case  is  the  very  same  as  it  would  be  if  the  phrase 
"  or  his  legal  representative"  were  not  in  the  contract.  The  ques- 
tion would  be  then  as  now  who  is  entitled  to  receive  the  money,  the 
vendor  being  dead,  for  the  tender  of  the  money  must  be  made  to  the 
person  entitled  to  receive  it.  If  we  had  to  deal  with  a  contract  of 
sale,  simpliciter,  no  one  would  dispute  that  there  was  an  equitable 
conversion  of  the  realty  into  personalty  by  such  contract,  and  that 
the  administrator  would  be  the  only  person  entitled  to  receive  the 
purchase  money,  for  such  is  the  settled  rule  in  this  state  {Potter 
V.  Ellice,  48  K  Y.  321 ;  McCarty  v.  M^jera,  5  Hun,  83).  The 
contention  is  that  the  rule  does  not  apply  to  this  case  because  of 
the  option.  The  contrary'  is  fully  established  in  other  jurisdictions, 
and  is  the  general  rule,  although  the  point  has  not  arisen  in  this 
state  {Lawes  v.  Bennet^  1  Cox  Ch.  167 ;  Matter  of  Isaacs^  L.  K.  3 
Ch.  Div.  [1894]  506;  Kerr  v.  Day,  14  Penn.  St.  112;  Keep  v. 
Miller,  42  N.  J.  Eq.  100;  Newport  Water  Works  v.  Sisson,  18 
R  I.  411 ;  TiflEany's  Modern  Law  of  Real  Prop.  266 ;  Pomeroy's 
Eq.  Jur.  §  1163 ;  Sugden  on  Vendors  [8th  Am.  ed.],  *187,  188  ; 
Lewin  on  Trusts  [8th  ed.],  952 ;  Waterman  on  Spec.  Perf .  §  200). 
It  would  seem  that  the  rule  should  not  be  changed  in  this  state. 
The  judgment  should  be  reversed. 

HiRSOHBERG,  P.  J.,  RiOH  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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Joshua  H.   Smalling,  Respondent,  v.  Harry   N.  Jackson    and 
Others,  Appellants.. 

Second  Department,  June  4,  1909. 

Trespass  —  seizure  of  fish  nets  —  punitive  damage. 

Where  defendants,  without  justification,  took  up  certain  fish  nets  which  the  plain- 
tiff had  set  in  the  Great  South  bay  and,  in  spite  of  his  presence  and  protests, 
carried  them  away,  a  verdict  of  ^00  in  an  action  for  damages  for  the  trespass, 
and  not  merely  for  the  conversion,  is  warranted. 

Punitive  damages  may  properly  be  awarded  in  such  a  case,  as  the  defendant's 
behavior  was  reckless  and  high-handed. 

Burr  and  Rich,  JJ.  ,  dissented,  with  opinions. 

Appeal  by  the  defendants,  Harry  N.  Jackson  and  others,  from  a 
judgment  of  the  County  Court  of  Suffolk  county  in  favor  of  the 
plaintiff,  entered  in  the  office  of  tlie  clerk  of  said  county  on  the 
25th  day  of  August,  1908,  pursuant  to  an  order  of  said  County 
Court  bearing  date  the  15th  day  of  August,  1908,  and  entered  in 
said  clerk's  office,  affirming  a  judgment  of  the  Justice's  Court  of 
the  town  of  Islip,  and  also  from  the  said  order  upon  which  the 
judgment  appealed  from  was  entered. 

Asa  A.  Spear  J  for  the  appellants. 

William  G.  Nicoll^  for  the  respondent. 

Gaynob,  J. : 

The  defendants  took  up  34  fishing  nets  which  the  plaintiff  had 
set  in  the  Great  South  Bay,  and  carried  them  away.  This  is  an  action 
for  damages  for  the  trespass,  and  not  merely  for  the  conversion  of 
till  nets.  The  plaintiff  claimed  the  right  to  recover  for  damage 
done  to  his  business  by  loss  of  profits,  and  sought  to  show  the  same 
by  a  comparison  of  the  size  of  his  catch  and  the  cash  receipts  there- 
for during  five  days  before  the  seizure  with  those  afterwards  with 
the  nets  that  remained,  about  70.  The  case  was  tried  by  distin- 
guished counsel,  but  no  objection  was  made  to  this  evidence,  and 
when  it  was  in  no  motion  was  made  to  confine  the  damages  to  a 
nominal  sum.  Indeed,  the  said  measure  of  damages  seems  to  have 
been  the  correct  one  {Egan  v.  Brovme^  128  App.  Div.  184),  though 
we  do  not  need  to  decide  that,  since  counsel  recognized  it  as  appli- 
cable to  the  case.     This  method  of  ascertaining  the  damage  is  more 
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or  less  loose  and  uncertain  in  a  case  like  this,  it  is  true,  as  wind  and 
weather  have  to  do  with  the  run  of  fish.  But  the  defendants  showed 
the  conditions  of  wind  and  weather,  so  that  the  basis  of  comparison 
was  approximated  to  accuracy,  which  is  about  all  that  can  be  done 
in  most  cases,  and  the  case  was  submitted  to  the  Justice  of  the  Peace 
to  do  the  best  he  could  with  it.  He  gave  judgment  for  $200.  That 
the  estimation  of  the  damages  caused  by  a  tort  or  breach  of  contract 
is  difficult  is  no  reason  for  denying  damages  (  Wakeman  v.  Wheeler 
&  WiUon  Mfg.  Co,,  101  K  Y.  205).  The  Justice  no  doubt  had  diffi- 
culty with  the  evidence  as  to  the  actual  damages,  but  even  though  he 
had  been  unable  to  see  more  than  nominal  damage,  the  case  was  never- 
theless one  for  punitive  damages,  for  the  act  of  the  defendants  in 
seizing  and  carrying  away  the  nets  in  the  face  of  the  plaintiflf's 
presence  and  protests  was  reckless  and  highhanded  (12  Am.  &  Eng. 
Encyc.  of  Law  [2d  ed.],  18 ;  Yoltz  v.  Blackmar,  64  N.  T.  at  p.  444). 
They  had  not  the  slightest  justification  or  reason  for  it.  Tliey 
claimed  to  have  acted  for  the  town  officials,  who  had  forbidden  any 
one  not  a  resident  of  the  town  to  fish  in  the  said  waters.  But  the 
plaintiff  was  a  resident  of  the  town,  and  well  known  as  such.  He 
was  put  in  the  disfavored  class  of  non-residents  or  outlanders  because 
Jie  hired  his  nets  of  non-residents.  The  case  was  of  that  class  which 
always  has  excited  just  indignation  in  courts  and  juries,  and  been 
visited  with  their  condemnation  by  means  of  smart  money.  To 
borrow  the  words  of  an  eminent  common  law  Judge  (Cowen,  J.), 
applicable  in  a  fair  degree  to  the  present  case :  "  The  damages  are 
tindoubtedly  large,  $750.  But  it  is  impossible  for  us  to  pronounce 
that  they  are  so  disproportionate  as,  under  the  circumstances  of  the 
case,  to  indicate  corruption  or  unreasonable  passion  of  the^jury. 
That  the  jury  should  have  been  somewhat  transported  with  indig- 
nj^tion  by  the  view  which  we  think  they  had  a  right  to  take  of  this 
matter,  is  highly  probable;  a  consequence  which  the  defendants 
could  hardly  escape,  were  we  to  send  the  cause  down  and  order  it 
retried.  It  must  still  be  tried  by  tnen,  and  by  civilized  men" 
{Bump  V.  BeUs,  23  Wend.  85). 
The  judgment  should  be  affirmed. 

HiESCHBEEG,  P.  J.,  and  Miller,  J.,  concurred ;  Burr,  J.,  read 
for  reversal,  and  Rioh,  J.,  read  for  modification. 
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Burr,  J.  (dissenting) : 

The  plaintiff  was  a  resident  of  the  town  of  Babylon.  On  Octo- 
ber 15,  1907,  he  liired  from  Philander  Swezey  and  Ernest  Swezey 
certain  fishing  nets  belonging  to  them,  together  with  their  services 
as  fishermen  from  the  said  15th  day  of  October  nntil  the  1st  day  of 
December,  1907,  for  which  he  agreed  to  pay  them  $400.  The 
Swezeys  were  not  residents  of  Babylon.  On  the  sixteenth  day  of 
November  the  defendants  forcibly  took  up  some  of  these  nets  which 
had  been  set  and  were  being  used  for  fishing  purposes,  and  deprived 
plaintiff  of  the  use  of  them  for  the  remainder  of  tlie  term  for  which 
they  had  been  hired.  On  the  twenty-tliird  of  November  the  plain- 
tiff began  an  action  before  a  justice  of  the  peace  of  the  town  to 
recover  damages  by  reason  of  the  acts  of  tlie  defendants,  alleged  to 
be  unlawful,  and  recovered  a  judgment  for  $200,  which  on  appeal 
was  affirmed  by  the  County  Court.  The  defendants  now  bring  the 
case  by  appeal  to  this  court. 

The  fact  of  interference  with  the  nets  in  question  by  the  defend- 
ants is  not  denied.  They  seek  to  show,  however,  that  in  so  doing 
they  acted  as  agents  of  the  town ;  that  the  place  from  which  the 
nets  were  removed  was  within  the  waters  of  the  town ;  that  the 
town  oflScers  had  prohibited  all  persons  other  than  residents  of  the 
town  from  fishing  in  its  waters,  and  that  the  agreement  between 
plaintiff  and  the  Swezeys  was  a  mere  colorable  one  to  enable  the 
latter  to  fish  in  such  waters  in  violation  of  said  prohibition.  Upon 
the  trial  of  the  action  the  defendants  offered  evidence  as  to  the 
town's  title  to  the  property  where  the  nets  were  placed,  which 
was  the  basis  of  the  action  of  the  town  authorities.  This  evi- 
dence was  excluded  at  the  objection  of  the  plaintiff,  and  this  is  one 
of  the  grounds  of  error  nrged  upon  this  appeal. 

It  seems  important  in  the  first  instance  to  determine  the  charac- 
ter of  the  plaintiff's  right  to  the  possession  of  these  nets  and  to  use 
them  for  fishing  purposes,  for  if  this  is  unquestionable,  then  no 
injury  resulted,  even  though  such  evidence  were  improperly  excluded. 
If  plaintiff  had  the  right  of  possession  and  was  using  the  nets  for  his 
own  business,  then,  conceding  that  the  claim  of  the  town  was'  well 
founded,  the  defendants  had  no  right  to  interfere  with  such  posses- 
sion or  use,  for  he  was  a  resident  of  the  town.  The  contract 
between  the  plaintiff  and  the  Swezeys  was  sufficient  to  confer  upon 
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him  an  exclusive  right  to  the  ase  of  these  nets  daring  the  period  of 
hiring.  The  relation  between  them  lacked  the  essential  elements  of 
a  partnership,  for  there  was  no  community  of  interest  in  the  prop- 
erty itself  nor  in  the  profits  resulting  from  the  use  thereof,  nor  any 
mutual  liability  for  losses.  Plaintiff  was  obligated  to  pay  the 
Swezeys  $400  in  installments  during  the  period  of  hiring,  whether 
the  enterprise  proved  profitable  or  otherwise.  If  the  profits  should 
far  exceed  the  expectation*  of  the  parties,  the  entire  sum  over  and 
above  what  the  plaintiff  agreed  to  pay  for  the  use  of  the  articles  and 
for  their  services  belonged  to  him,  and  they  could  claim  no  part 
thereof.  If  the  plaintiff  desired,  he  could  take  these  nets  and  lock 
them  up  in  a  storehouse  and  not  use  them  for  fishing  purposes,  and 
the  defendants  could  not  complain  if  they  received  the  stipulated 
hire.  The  entire  risk  and  the  entire  benefit  of  the  enterprise 
belonged  to  the  plaintiff  alone.  Kor  is  it  any  answer  to  his  claim 
to  say  that  the  purpose  and  object  of  the  contract  was  to  enable  the 
Swezeys  to  make  their  nets  profitable  by  the  use  thereof  in  waters 
in  which  they  themselves  were  prohibited  from  fishing  on  their  own 
account.  If  it  be  conceded,  which  we  do  not  decide,  that  the  town 
of  Babylon  had  the  right  to  limit  fishing  in  the  waters  of  the  Great 
South  Bay  adjacent  to  its  shores  to  residents  of  the  town,  there  was 
nothing  which  required  the  person  carrying  on  fishing  upon  his  own 
account  to  employ  none  but  residents  of  the  town  to  assist  him  nor 
to  hire  the  necessary  utensils  from  residents  of  the  town  only.  The 
acts  of  hiring  other  persons  than  such  residents  and  otiier  property 
tlian  that  owned  by  such  residents  not  being  forbidden,  the  fact 
that  indirectly  a  non-resident  may  have  been  benefited  by'  such  an 
agreement  as  was  made  would  not  render  it  illegal.  {Soyt  v. 
Cros8j  108  N.  T.  76.)  In  that  case  the  court  say :  "  It  may  be  said 
that  if  the  plaintiff  can  maintain  this  action  he  has  successfully 
evaded  the  statute.  *  *  *  But  it  is  frequently  true  that  stat- 
utes enacted  for  the  public  welfare  may  be  successfully  evaded 
without  any  violation  of  them."  Possession  of  personal  property 
with  a  special  right  in  it  is  sufficient  to  maintain  an  action  for  con- 
version, although  the  general  ownership  and  title  may  be  in  another. 
{DiUenhach  v.  Jerome^  7  Cow.  294 ;  Simon  v.  Sirnon^  38  App.  Div. 
85 ;  Blanck  v.  Nelson,  39  id.  21.)  We  think,  therefore,  that  the 
App.  Div.— Vol.  CXXXIIL        25 
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plaintiff  can  maintain  this  action,  and  that  no  prejudicial  error  was 
committed  in  exclnding  the  evidence  upon  which  the  town  of 
Babjion  based  a  claim  to  bar  other  than  residents  thereof  from 
fishing  privileges. 

The  only  remaining  qnestion  is  as  to  the  measnre  of  damages. 
As  a  general  rale,  in  an  action  for  conversion  the  plaintiff  is  entitled 
to  recover  as  against  a  stranger  to  the  title  the  valae  of  the  property 
converted,  and  this  is  so  even  when  he  has  only  a  special  or  limited 
interest  therein.  {Mechanics  cfe  Traders*  Bank  v.  J^.  cfe  M.  Nat. 
BwnJc,  60  N.  Y.  40 ;  Einstein  v.  Dunn,  61  App.  Div.  195  ;  affd.,  171 
N.  Y.  648.)  After  satisfying  his  own  claim  or  interest  therein,  he  is  a 
trastee  for  the  general  owner  as  to  the  surplus.  {Marsden  v.  Cornell^ 
62  N.  Y.  215.)  No  evidence  was  given  in  this  aise  of  damages  within 
this  general  rule,  but  plaintiff  sought  to  recover  the  prospective 
profits  which  he  thinks  that  he  might  have  made  if  his  possession 
of  the  nets  had  not  been  interfered  with.  This  evidence,  which 
was  received  without  objection  as  to  its  competency  or  materiality, 
was  too  vague,  speculative  and  indefinite  to  sustain  the  judgment. 
It  appeared  that  the  entire  number  of  nets  hired  was  one  hundred 
and  five.  On  the  sixteenth  of  November  the  defendants  removed 
thirty-four  of  them.  The  plaintiff  showed  that  for  the  five  days 
preceding  that  date  the  total  amount  of  sales  of  fish  was  one  hun- 
dred and  seventy-five  dollars  and  sixty-four  cents,  or  thirty-five 
dollars  and  thirteen  cents  a  day.  For  the  period  succeeding  Novem- 
ber sixteenth  it  only  averaged  five  dollars  and  forty-one  cents  per 
day,  a  difference  of  nearly  thirty  dollars  a  day.  But  as  only  thirty- 
four  out  of  one  hundred  and  five  nets  were  removed,  and  as  it  does 
not  appear  that  there  was  any  difference  in  the  size  or  character  of 
the  nets,  it  would  be  impossible  to  assume  that  the  whole  of  the 
loss  was  chargeable  to  defendants'  acts.  If  each  net  were  sup- 
posed to  earn  an  equal  amount,  as  the  total  earnings  of  seventy-one 
nets  after  November  sixteenth  for  the  remainder  of  the  term  of 
hiring  was  ninety-two  dollars  and  seventy-six  cents,  or  about  one 
dollar  and  thirty-one  cents  a  net,  the  total  loss  from  the  thirty-four 
nets  taken  away  could  not  exceed  forty-five  dollars.  But  it  appeara 
that  after  November  sixteenth  there  were  some  days  between  that 
and  the  first  of  December  when  it  was  too  stormy  to  fish  at  all, 
and  the  court  may  take  judicial  notice  that  even  on  pleasant  days 
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"  fishermen's  luck "  does  not  always  run  the  same.  There  is  no 
evidence  that  the  defendants  were  actuated  by  any  personal  ill-will 
toward  the  plaintiflE,  nor  that  their  conduct  was  grossly  negligent  or 
oppressive.  They  proceeded  under  a  mistaken  notion  as  to  their  duty. 
Under  such  circumstances  punitive  damages  may  not  be  allowed. 
(1  Joyce  Dam.  §  127.)  Beyond  that  it  aflBrmatively  appears  that 
the  justice  intended  only  to  allow  compensatory  damages. 

The  judgment  of  the  County  Court  of  Suffolk  county  and  of  the 
justice  of  the  peace  should  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Rich,  J.  (dissenting,  in  part) : 

I  am  unable  to  concur  in  the  conclusion  that  the  case  presented 
by  this  record  is  one  justifying  punitive  damages.  VoUz  v.  Black- 
mar  (64  N.  Y.  440),  cited  by  Mr.  Justice  Gaynok  in  support  of  his 
conclusion,  recognizes  the  well-settled  law  of  this  State  that  in  this 
class  of  cases  "  the  defendant  Is  entitled  to  the  benefit  of  any  cir- 
cumstances tending  to  show  that  he  acted  under  an  honest  belief 
that  he  was  justified  in  doing  the  act  complained  of,"  and  within 
that  rule  the  case  at  bar  discloses  no  foundation  for  punitive  dam- 
ages. The  defendant  Arnold  was  a  constable  of  the  town  of 
Babylon,  who  had  been  instructed  by  the  supervisor  of  that  town  to 
remove  the  nets  from  the  waters  of  the  bay  and  to  employ  the  neces- 
sary help  for  that  purpose.  Under  these  instructions  he  employed 
his  codefendants.  There  is  no  evidence  of  personal  ill-will  on  the 
part  of  either  defendant  towards  the  plaintiff,  and  nothing  to  cliar- 
a8terize  their  acts  as  malicious.  The  nets  were  owned  by  a  non- 
resident, who  had  been  notified  prior  to  their  removal  by  the  defend- 
ant Jackson  to  stop  fishing  in  the  bay,  to  which  notice  no  attention 
was  paid,  as  Swezey  admits.  The  fact  that  the  nets  were  leased  to, 
and  being  used  by,  the  plaintiff  —  a  resident  of  the  town  —  was  not 
known  to  the  defendants  until  plaintiff  told  them  as  they  were  tak- 
ing up  the  last  one  of  the  thirty-four  nets  removed,  and  none  were 
disturbed  after  this  information  was  given.  I  do  not  think  their 
conduct  in  removing  the  nets  before  the  plaintiff  reached  the  scene 
and  forbade  further  action  on  their  part,  or  their  retention  of  the 
nets  taken  up  for  a  reasonable  time  to  enable  them  to  report  to  the 
town  authorities  and  verify  the  claims  of  the  plaintiff,  was  so  grossly 
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negligent  or  oppressive  as  to  remove  the  case  from  the  usual  rule  of 
compensatory  damages. 

1  think  upon  refieetiony  however,  that  the  judgment  is  excessive 
and  should  be  modified  to  compensatory  damages.  Swezey  testifies 
tliat  when  they  went  to  the  bay  they  took  one  hundred  and  seven 
nets,  and  that  thereafter  they  brought  up  either  nineteen  or  twenty 
more,  which  would  make  one  hundred  and  twenty-six  or  one  hun- 
dred and  twenty-seven  nets  in  use  at  the  time  of  the  acts  complained 
of.  On  November  sixteenth  thirty-four  were  taken  by  the  defend- 
ants, leaving  ninety-two,  which  the  plaintiff  continued  to  use. 
There  is  no  evidence  in  the  record  that  the  quantity  of  fish  taken 
from  the  thirty-four  nets  while  in  use  was  greater  than  that  taken 
from  a  like  number  of  the  other  nets ;  no  evidence  that  the  water 
in  which  the  nets  taken  were  set  was  better  for  fishing  purposes 
than  that  occupied  by  the  nets  not  disturbed ;  no  evidence  that  the 
water  in  which  the  nets  taken  were  set  was  not  utilized  after  their 
removal  by  setting  therein  an  equal  number  of  the  i*emaining  nets, 
and  tliere  is  evidence  given  by  both  the  plaintiff  and  his  witness 
Swezey  tending  to  show  that  the  fishing  was  poorer  and  not  prose- 
cuted as  diligently  after  November  sixteenth  as  before.  There  is 
nothing  in  the  record  warranting  the  conclusion  that  the  nets  were 
not  equal  revenue-producers,  and  they  should  be  so  regarded.  If 
the  nets  taken  had  a  greater  earning  capacity  than  those  not  dis- 
turbed, tlie  plaintiff  should  have  proved  that  fact.  In  the  absence 
of  such  evidence  the  presumption  that  each  net  possessed  the  same 
earning  power  must  obtain  and  form  the  basis  of  a  proper  award 
of  damages.  For  the  seventeen  days  following  the  taking  of  tlie 
nets,  before  the  expiration  of  the  contract  upon  which  the  plain- 
tiff's rights  are  predicated,  the  ninety-two  nets  in  use  yielded  an  aver- 
age daily  revenue  of  five  and  two-tenths  cents,  which  for  the  thirty- 
four  nets  taken  would  amount  per  day  to  one  dollar,  seventy-six 
and  eight-tenths  cents,  and  for  the  seventeen  days  in  which  plain- 
tiff had  the  right  to  use  them  to  thirty  dollars  and  five  cents,  to 
which  amount  his  recovery  should  be  limited. 

I,  therefore,  vote  to  modify  the  judgment  by  reducing  the  recovery 
to  thirty  dollars  and  five  cents,  and  as  so  modified  to  affirm  with  costs. 

Judgment  of  the  County  Court  of  Suffolk  county  atfirmed,  with 
costs. 
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EuzABBTH  Wade,  Respondent,  v.  Thb  City  of  Mount  Vernon, 

Appellant. 

Second  Department,  June  4, 1909. 

Appeal --mimioipal  corporation— £all  on  accumulated  ice  — charges- 
failure  to  produce  witness. 

Judgment  will  not  be  reversed  for  errors  if  the  appellate  court  finds  that  they  had 
no  injurious  effect  on  the  appellant's  case. 

Where  in  an  action  to  recover  for  injuries  to  plaintiffs  arm  and  hand  sustained  by 
tailing  upon  accumulated  ice  and  snow  upon  a  public  sidewalk,  it  appears  that 
the  plaintiff's  family  physician  reduced  the  fractures  and  five  weeks  later  took 
her  to  an  expert  surgeon  who  made  an  X-ray  photograph  of  her  arm  and  hand, 
which  showed  the  fractures,  and  by  whom  she  was  treated  for  two  weeks,  it  is 
not  error,  upon  the  failure  of  the  plaintiff  to  produce  the  surgeon  as  a  witness, 
for  the  court  to  refuse  to  charge  that  the  surgeon  "is  a  material  witness  and 
the  jury  may  infer  from  his  absence  *  •  •  that  his  testimony  would  have 
been  unfavorable  to  the  plaintiff." 

Nor  is  it  error  in  response  to  such  request  to  charge  that  if  the  jury  *'find  thnt 
the  plaintiff  has  not  brought  a  witness  here  who  might  aid  her  case,  they  may 
take  that  fact  into  consideration  in  weighing  all  the  other  testimony  in  the  case." 

HiRSCHBBRG,  P.  J.,  disscntcd. 

Appeal  by  the  defendant,  The  City  of  Mount  Veraon,  from  a 
judgment  of  the  County  Court  of  Westchester  county  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  said  county  on  the 
20th  day  of  October,  1908,  upon  the  verdict  of  a  jury  for  $2,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  23d  day 
of  October,  1908,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes  in  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  falling  upon  accumulated  snow  and  ice 
on  a  public  sidewalk. 

J.  Mortimer  Bdl^  for  the  appellant. 

Frank  A.  Bennett^  for  the  respondent. 

Gatnor,  J. : 

The  lower  end  of  the  plaintiff's  radius  was  fractured  in  several 
places.    Her  family  physician  reduced  the  fractures  and  attended 
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her.  After  five  weeks  he  took  her  to  an  expert  surgeon  at  an  hos- 
pital in  New  York  City,  and  she  remained  and  was  treated  there 
by  the  said  surgeon  for  two  weeks.  He  took  an  X-ray  photograph 
of  her  arm  and  hand,  which  showed  the  fractures.  The  tronble 
was  in  setting  them  properly  and  getting  them  to  unite:  The 
family  physician  was  examined  as  a  witness  for  the  plaintiff.  He 
gave  a  history  of  the  case,  and  testified  to  present  impairment  from 
the  injury.  He  proved  the  taking  of  the  photograph  and  it  was 
received  in  evidence.  The  defendant  also  called  one  witness.  He 
examined  the  plaintiff  two  years  after  the  injury.  He  did  not  con- 
tradict the  fact  of  the  fractures,  but  disagi*eed  as  to  present  impair- 
ment, or  capacity  to  use  the  arm.  The  said  hospital  surgeon  was 
not  called. 

After  the  charge  counsel  for  the  defendant  asked  the  learned  trial 
Judge  to  charge  that  the  said  surgeon  "  is  a  material  witness,  and 
the  jury  may  infer  from  his  absence  as  a  witness  here  that  his  testi- 
mony would  have  been  unfavorable  to  the  plaintiff ".  To  which 
the  Judge  responded :  "  I  decline.  I  charge  that  if  they  find  that 
the  plaintiff  has  not  brought  a  witness  here  who  might  aid  her  case, 
tliey  may  take  that  fact  into  consideration  in  weighing  all  the  other 
testimony  in  the  case." 

The  request  was  crude  and  inexact,  and  the  charge  in  response 
was  also,  but  such  things  must  occur  with  the  ablest  men  in  the  off- 
hand work  of  trials.  If  there  was  any  error  it  was  not  serious,  and 
we  have  at  last  received  full  warrant  from  the  highest  court  of  the 
state  not  to  reverse  for  errors  if  we  feel  able  to  say  that  they  had  no 
injurious  effect  on  the  appellant's  case  (Post  v.  Brooklyn  Heights  JR. 
a,  Co,^  195  N.  Y.  62).  The  request  to  charge  that  the  jury  might 
infer  that  the  testimony  of  the  absent  surgeon  would  have  been 
unfavorable  to  the  plaintiff  was  not  strictly  accurate  and  might  have 
misled  the  jury.  It  was  not  for  the  court  to  rule  as  matter  of  law 
that  the  jury  might  properly  draw  such  an  inference.  On  the  con- 
trary, it  was  at  best  for  the  jury  to  say  whether  on  all  the  facts  of 
the  case  they  could  and  would  do  so.  All  that  the  court  could 
properly  charge  was  that  they  were  at  liberty  to  draw  such  an  infer- 
ence if,  all  considered,  they  thought  it  a  fair  infei'ence.  It  was  not 
for  the  court  to  say  outright  that  the  case  was  such  that  they  could 
draw  it     That  was  for  them  to  say.    And  what  the  court  charged 
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was  substantially  correct,  namely,  that  when  a  party  fails  to  call  a 
witness  who  could  aid  his  case,  the  jury  may  take  that  fact  into  con- 
sideration "  in  weighing  all  the  other  testimony  in  the  case  ".  This 
is  really  the  rule  in  substance  {ReehU  v.  Fraaa^  129  App.  Div.  563). 
The  phrase,  "  who  might  aid  her  case  ",  might  easily  be  made  too 
much  of  in  a  critical  mood.  To  be  sure,  the  whole  point  of  the 
omission  to  call  the  witness  is  .because  he  could  not  '^  aid  her 
case  ",  but  the  meaning  of  the  learned  trial  Judge  was  who  might 
aid  her  case  if  he  could  truthfully  testify  that  way  —  and  he  was 
well  understood  by  the  jury.  We  cannot  be  too  fine  in  such  mat- 
ters without  doing  injustice.  The  refinement  of  justice  is  often 
injustice. 
The  judgment  should  be  afiSrmed. 

EiCH  and  Milleb,  JJ.,  concurred  ;  Bubb,  J.,  concurred  in  result ; 
HiKsoHBEiJG,  P.  J.,  dissented. 

Judgment  and  order  of  the  County  Court  of  Westchester  county 
affirmed,  with  costs. 


Eugene    Eienle,  Respondent,    v.  Feed    Obetsoh   Bealty 
Company,  Appellant. 

Second  Department,  June  4,  1909. 

Landlord  and  tenant  —  pleading  —  injunction  —  insulflcient  allegations 
—  lease  construed  —  special  damages— relief  not  asked. 

On  demurrer  the  terms  of  a  lease  annexed  to  and  forming  part  of  a  complaint 
control  over  the  general  allegations  and  conclusions  qualifying  its  provisions. 

Wlicre  in  a  suit  to  enjoin  a  landlord  from  cutting  off  electric  power  on  leased 
premises  and  from  instituting  summary  proceedings  and  to  recover  money  paid 
under  protest  for  extra  power,  the  lease  recites  that  it  is  **  to  include  the  fur- 
nishing of  twenty-five  (25)  horse  power,  based  on  the  rated  capacity  of  the 
motors,"  all  power  in  excess  thereof  to  be  paid  for  at  specified  rates,  and  it  is 
admitted  that  the  motors  used  exceeded  twenty -five  horse  power,  an  allegation 
that  plaintiff  hixs  not  used  at  any  time  more  than  the  twenty-five  horse  power 
stipuhited  in  the  lease  aoes  not  establish  a  breach  of  contract  by  the  landlord 
in  charging  for  excess  power  since  the  amount  to  be  furnished  was  based  on 
the  rated  capacity  of  the  motors. 
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Allegations  in  the  complaint  in  such  suit  that  the  landlord  demanded  payment 
for  additional  power,  threatened  to  shut  off  the  power  if  not  paid,  and  insti- 
tuted summary  proceedings,  and  that  the  plaintiff  because  he  was  then  engaged 
in  a  contract  for  the  quick  delivery  of  some  inks  and  because  the  cutting  off 
of  the  power  would  have  prevented  his  performance,  paid  the  excess  charge 
under  protest,  and  that  the  defendant  has  since  charged  the  advanced  rates  and 
threatens,  unless  they  are  paid,  to  shut  off  the  power  and  institute  summary 
proceedings,  are  insufficient  to  justify  injunctive  relief  and  a  demurrer  to  the 
complaint  will  be  sustained. 

Allegations  that  threatened  injury  will  be  irreparable  and  that  no  adequate 
remedy  therefor  exists  at  law  are  mere  conclusions  and  of  no  legal  effect  unless 
facts  to  support  them  are  pleaded. 

Plaintiff  shows  no  right  to  an  injunction  restraining  the  threatened  summary 
proceedings  by  alleging  facts  tending  to  show  a  legal  defense  thereto. 

The  payments  for  extra  power  having  been  made  voluntarily  and  with  full  knowl- 
edge of  the  facts  cannot  be  recovered  back  even  if  the  defendant  had  no  right 
to  compel  their  payment. 

Plaintiff  cannot  recover  special  damages  for  a  breach  of  the  contract  to  furnish 
power,  since  he  does  not  allege  special  facts  removing  the  case  from  the  gen- 
eral rule  that  the  measure  of  damages  in  such  a  case  is  the  difference  between 
the  rental  value  of  the  premises  with  the  power  contracted  for,  and  their 
rental  value  with  the  power  furnished. 

The  complaint  in  such  actiou  cannot  be  upheld  on  the  ground  that  it  Is  sufficient 
to  sustain  an  action  for  specific  performance  where  that  relief  is  not  asked. 

Appeal  by  the  defendant,  the  Fred  Gretsch  Realty  Company, 
from  an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  2l8t  day  of  January,  1909,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  Kings  County  Special  Term,  overruling 
the  defendant's  demurrer  to  the  complaint. 

M.  V.  MoDonaldy  for  the  appellant. 

Peter  Cooky  for  the  respondent. 

Rich,  J. : 

Two  causes  of  action  are  alleged.  The  first,  stripped  of  unneces- 
sary verbiage,  alleges  that  the  parties  entered  into  a  lease  by  the 
terms  of  which  the  defendant  demised  to  the  plaintiff  certain  prem- 
ises, including  power,  who  took  possession  thereof  and  paid  the 
contract  rental  for  thirteen  months,  when  the  defendant  asserted 
that  the  plaintiff  was  using  five  horse  power  more  current  than  was 
permitted  by  the  lease  for  the  rentt^l  tli^rein  provided^  and  demanded 
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for  that  month,  and  monthly  thereafter,  an  additional  payment  of 
twenty  dollars  and  eighty-three  cents  for  such  additional  power, 
which  was  refused,  and  at  noon  on  the  following  day  the  defend- 
ant shut  off  the  power  and  commenced  summary  proceedings  to 
remove  the  plaintiff  from  the  premises ;  that  because  lie  was  then 
engaged  in  the  manufacture  of  inks  under  a  contract  for  quick 
delivery,  which  the  cutting  off  of  the  power  prevented  his  perform- 
ing, on  the  day  after  the  precept  issued  he  paid,  under  protest,  the 
twenty  dollars  and  eighty-three  cents  demanded,  and  has  since  that 
time  retained  possession  of   the  premises  and  continued  to  pay 
monthly  the  advanced  rate  under  protest ;  that  defendant  threatens 
that  unless  such  payments  are  continued  it  will  put  off  the  power 
and  institute  summary  proceedings  to  eject  plaintiff  from  the  prem- 
ises, which  would  bring  his  business  to  a  standstill  and  cause  him 
great  loss  and  irreparable  damage,  for  which  he  has  no  adequate 
remedy  at  law.     The  relief  asked  under  this  cause  of  action  is  an 
injunction  restraining  the  defendant  from  cutting  the  power  off  as 
threatened   and  from   having  recourse   to  summary  proceedings, 
in  addition  to  which  a  recovery  is  asked  of  the  money  paid  for 
extra  power.     The  lease  declared  upon  is  annexed  to  and  forms  part 
of  the  complaint,  and  its  terms,  for  the  purposes  of  this  demurrer, 
control  general  allegations  and  conclusions,  having  for  their  pur- 
pose the  qualification  of  its  provisions.     Such  allegations  must  be 
disregarded.     {Bogardus  v.  N,  T,  Life  Lis.  Co,^  101  N.  Y.  328, 
337.)    Its  provision  as  to  power  is  as  follows:    ''This  lease  also 
to  include  the  furnishing  of  twenty-five  (25)  horse  power,  based 
on  the  rated  capacity  of  the  motors.     All  power  used  in  excess 
of  said  26  H.  F.  to  be. paid  for  at  the  rate  of  fifty  ($50)  dollars 
per  horse  power  per  annum   (220  volt  current)."     There   is   no 
allegation  in  the  complaint  that  the  motors  used  were,  or  did  not 
exceed,  twenty-five  horse  power,  and  the  7th  and  16th  paragraphs, 
it  seems  to  me,  admit,  as  claimed  hy  the  appellant,  that  their  rated 
capacity  was  more  than   twenty-five    horse    power.      The    lease 
clearly  bases  the  power  to  be  furnislied  upon  the  rated  capacity 
^^  the  motors,  and  in   view   of   the   admission   referred   to,  the 
allegation  that  plaintiff  has  not  used  at  any  time  more  than  the 
twenty-five  horse  power  stipulated  in   the   lease  does  not  estab- 
M  a  breach  of  the  contract.     The  rated  horse  power  of  the 
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motors  used  exceeding  twenty-tive,  the  "defendant  was  entitled  to 
the  additional .  payment  for  each  rated  horse  power  in  excess  of 
twenty-five,  as  provided  by  the  leas^,  and  it  follows  that  the  facts 
alleged  are  insufficient  to  justify  the  relief  demanded  by  injunc- 
tion. Threatened  or  apprehended  injury,  where  it  is  alleged  to 
be  irreparable,  and  that  no  adequate  remedy  therefor  exists  at 
law,  is  the  mere  conclusion  of  the  pleader,  and  of  no  legal 
effect,  unless  facts  which  support  and  justify  such  conclusion 
are  pleaded,  from  which  the  court  can  determine  whetlier  or  not 
the  conclusion  is  justified.  In  the  absence  of  such  facts  a  com- 
plaint in  equity  is  bad.  {Brass  v.  Bathboney  153  N.  Y.  435.) 
The  allegations  contained  in  the  first  sixteen  paragraphs  of  the 
complaint  contain  no  averments  of  fact  justifying  the  conclusion 
that  the  plaintiff  is  exposed  to  irreparable  damage  for  which 
he  has  no  adequate  remedy  at  law.  It  is  not  alleged  that  plain- 
tiff had  any  unfinished  business  or  contracts  on  hand  at  the  time 
of  the  commencement  of  the  action,  nor  is  the  character  of  his 
contemplated  future  business.  He  does  not  aver  any  inability  to 
procure  all  the  power  he  requires  from  sources  other  than  the 
defendant,  or  that  he  is  unable  to  procure  other  premises  fully 
equipped  for  the  carrying  on  of  his  business ;  and  while  he  con- 
cludes that  he  has  no  adequate  remedy  for  his  grievances  at  law, 
he  alleges  a  second  cause  of  action  to  recover  damages  resulting 
from  the  acts  complained  of  in  the  first  cause  of  action  upon  the 
basis  of  a  breach  of  the  contract  to  furnish  power,  which,  if 
proven,  is  certainly  an  adequate  remedy  enforcible  at  law.  Plain- 
tiff has  no  right  to  an  injunction  restraining  threatened  sum- 
mary proceedings  in  the  future ;  he  alleges  facts  tending  to  show 
a  legal  defense  to  such  proceeding,  but  this  will  not  justify 
the  relief  sought.  This  rule  is  uniformly  supported  by  the 
authorities,  the  only  exception  being  that  equity  may  intervene 
to  protect  a  party  against  vexatious  and  oppressive  litigation, 
after  the  merits  have  been  litigated  in  a  court  of  law  and  decided 
in  favor  of  the  contention  of  such  party.  {Savage  v.  A.lleny 
64  N.  Y.  458 ;  Wolfe  v.  BurJce,  56  id.  115 ;  Wallach  v.  Society^ 
eto.y  67  id.  23 ;  Baptist  Mission  Society  v.  Potter,  20  Misc.  Rep. 
191;  Coyhendall  v.  Hood,  36  App.  Div.  558.)  A  cause  of 
action  is  not  alleged  for  the  recovery  of  the  several  payments 
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made  for  extra  power,  although  paid  under  protest.  There  is 
no  coercion  or  fraud  alleged,  and  no  claim  that  the  demand  was 
paid  under  a  mistake  of  fact  or  law.  The  payments  were  vol- 
untary, and  made  with  full  knowledge  of  the  existing  facts,  and  for 
that  reason  not  to  be  recovered  back,  even  if  the  defendant  had  • 
no  right  to  compel  their  payment.  {People  v.  Wilmerding^  136 
N.  r.  363,  374 ;  Consolidated  Fruit  Jar  Co,  v.  Wisner^  103  App. 
Div.  453,  457.)  The  plaintiff  cannot  recover  the  special  damages 
alleged  in  the  second  cause  of  action,  because  there  are  no  special 
facts  alleged  removing  the  case  from  the  operation  of  the  general 
rule  that  the  proper  measure  of  damages  is  the  difference  between 
the  rental  value  of  the  premises  with  the  power  contracted  for  and 
their  rental  value  with  the  power  furnished.  (  Witkerhee  v.  MeyeVy 
155  K  Y.  446.) 

The  case  of  JSgan  v.  Browne  (128  App.  Div.  184)  does  not  sup- 
port the  respondent's  contention,  as  the  case  here  presented  is  not 
within  the  rule  therein  declared.  That  case  presented  an  action  in 
tort  for  the  alleged  willful  and  malicious  acts  of  the  landlord  in 
cutting  off  the  tenant's  steam,  the  tenant  being  unable  to  procure 
another  place  equipped  to  carry  on  his  business,  and  not  upon  the 
covenant  in  the  lease  to  furnish  steam. 

Under  the  allegations  of  the  complaint  I  do  not  see  how  the  plain- 
tiff could  give  evidence  as  to  the  difference  in  rental  values.  {Man- 
hattan  Stamping  Works  v„  Koehler^  45  Hun,  150.)  Even  though 
nominal  damages  miglit  be  presumed  to  result  from  the  alleged 
breach  of  the  agreement,  and  upon  the  assumption  that  the 
complaint,  although  not  framed  upon  that  theory,  states  a  good 
cause  of  action  to  recover  such  damages,  the  demurrer  should  not 
have  been  overruled.  {Ilasbrouck  v.  New  Paltz^  Highland  <Jb 
^oughkeepsie  Traction  Co.^  98  App.  Div.  563.)  Nor  can  the  rul- 
ing of  the  learned  Special  Term  that  the  complaint  is  sufficient  to 
sustain  an  action  for  specific  performance,  which  justified  the  over- 
ruling of  the  demurrer,  be  sustained.  The  test  to  be  applied  is 
whether  sufficient  facts  are  alleged  to  sustain  a  judgment  for  the 
relief  demanded.  Plaintiff  could  not  have  judgment  for  specific 
performance,  his  demand  being  for  relief  by  injunction.  {Ilas- 
brouck V.  New  PaltZy  Higfda/fid  cfe  Poughkeepsie  Traction  Co,y 
supra.) 
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The  interlocutory  judgment  must  be  reversed,  with  costs,  and  the 
demurrer  sustained,  with  costs,  with  leave  to  the  plaintiff  to  serve 
an  amended  complaint  within  twenty  days  on  payment. 

HiBsoHBBEo,  P.  J.,  Woodward,  Burr  and  Miller,  JJ., 
concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  sus- 
tained, with  costs,  with  leave  to  the  plaintiff  to  serve  an  amended 
complaint  within  twenty  days  on  payment 


Michael  H.  Moore,  an  Infant,  by  Miohael  C.  Moore,  Guardian 
ad  Litem,  Respondent,  v.  Coney  Island  and  Brooklyn  Kailroad 
Company,  Defendant,  Impleaded  with  Long  Island  Railroad 
Company,  Appellant. 

Second  Department,  June  11,  1909. 

Bailroad  — negligence  —  coUieion  at  crossing  —  evidenoe  —  ownership 
of  train  —  presumption. 

Where  in  an  action  to  recover  for  personal  injuries  caused  by  a  collision  between 
a  trolley  car  in  which  plaintiff  was  riding  and  a  railroad  train  at  a  grade  cross- 
ing, it  appears  that  the  train  approached  the  crossing,  partially  hidden  from 
view  by  fences,  at  a  fast  rate  of  speed  and  without  signals  or  bell,  a  question 
of  fact  is  raised  as  to  the  negligence  of  those  operating  the  train,  although 
there  was  a  flagman  at  the  crossing,  and  the  conductor  of  the  trolley  car  had 
gone  ahead  and  was  directing  his  car  by  signals. 

Where  the  defendant  by  its  answer  admitted  that  it  maintained  and  operated  a 
steam  railroad,  which  crossed  the  street  on  which  the  accident  occurred,  and  it 
is  shown  that  no  railroad  crosses  that  street  except  at  the  point  where  the  acci- 
dent occurred,  there  is  sufficient  evidence  to  justify  a  conclusion  that  the  train 
WAS  being  operated  on  defendant's  track  and  the  presumption  is  that  it  was 
owned  by  the  defendant. 

Miller  and  Woodward,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Long  Island  Railroad  Company, 
from  a  judgment  of  the  Municipal  Court  of  the  city  of  New  York 
in  favor  of  the  plaintiff,  rendered  on  October  1,  1908,  in  an  action 
for  personal  injury. 
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William  C.  Beeoher^  for  the  appellant. 

Leonard  J.  Reynolds  {Frederick  B.  Bailey  with  him  on  the 
brief],  for  the  respondent. 

BiOH,  J. : 

The  appellant  operates  a  steam  railroad  in  the  borongh  of  Brook- 
lyn, which  crosses  Coney  Island  avenne  at  grade.  The  defendant 
Coney  Island  and  Brooklyn  Railroad  Company  operates  a  trolley 
road  through  Coney  Island  avenue,  its  tracks  crossing  those  of  the 
appellant  at  grade.  Approaching  this  crossing  on  the  trolley  road, 
a  view  of  the  steam  road  is  cut  off  in  places,  and  obstructed  at 
others,  by  a  high  board  fence  along  the  tracks.  At  the  time  of  the 
accident  the  plaintiff,  an  infant,  accompanied  by  his  mother  and 
other  members  of  the  family,  was  a  passenger  upon  one  of  the  cars 
of  the  trolley  company.  A  train  of  flat  cars,  loaded  with  dirt,  was 
being  backed  toward  the  crossing  on  the  tracks  of  the  appellant  as 
the  trolley  approached.  A  flagman  at  the  intersection,  having  in 
his  hands  a  red  and  a  white  flag,  waved  the  red  flag  parallel  with  the 
tracks  upon  which  the  trolley  was  approaching  and  across  the  tracks 
of  the  steam  road,  and  the  car  came  to  a  full  stop.  He  then 
dropped  the  red  flag  to  his  side,  tnrned  his  back  to  the  trolley  car 
and  waved  the  white  flag  in  a  direction  parallel  to  the  tracks  of  the 
steam  road  and  across  the  tracks  of  the  trolley  road.  In  the  rnean^ 
time  the  conductor  of  the  trolley  car  walked  to  the  crossing  and 
signaled  his  motorman  to  come  ahead.  After  the  car  started  the 
conductor  motioned  for  it  to  stop,  and  the  flagman  said,  ^'  For 
God's  sake,  keep  back."  The  motorman,  however,  increased  the 
speed  of  the  car,  and  went  upon  the  crossing,  where  it  was  struck 
by  the  dirt  train  and  the  plaintiff  received  the  injuries  for  which 
he  has  been  permitted  to  recover.  No  evidence  was  given  by  the 
appellant.  The  trial  court  dismissed  the  complaint  on  the  merits 
as  against  the  trolley  company,  and  rendered  a  judgment  against 
the  appellant,  from  which  this  appeal  is  taken. 

It  is  first  contended  that  there  is  no  evidence  establishing  that 
the  appellant  operated  the  dirt  train  or  the  tracks  upon  which  it 
was  being  run.  The  answer  to  this  is  that  its  answer  admits 
that  it  maintained  and  operated  a  steam  railroad  in  the  borongh  of 
Brooklyn  which  crossed  Coney  Island  avenue  in  said  borough  at 
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grade.  There  is  evidence  that  no  railroad  in  Brooklyn  crosses 
Coney  Island. avenne  except  the  one  upon  which  the  dirt  train  was 
being  operated,  which  is  sufficient  to  sustain  the  conclusion  that  the 
track  upon  which  the  dirt  train  was  being  operated  was  tlie  track 
maintained  and  operated  by  the  appellant.  No  presumption  could 
obtain  that  any  other  railroad  company  ran  its  cars  over  the  appel- 
lant's tracks.  The  presumption  is  to  the  contrary,  and  it  was  not 
incumbent  upon  the  plaintiff  to  show  that  the  dirt  train  was  owned 
or  operated  by  the  appellant.  (Jennings  v.  Brooklyn  Heights  R. 
R.  Co.,  121  App.  Div.  587.) 

It  is  next  contended  that  there  is  no  evidence  to  show  that  the 
flagman  stationed  at  the  crossing  was  in  the  employ  of  the  appel- 
lant or  to  charge  it  with  his  acts  or  omissions.  Conceding  this,  the 
fact  remains  that  the  dirt  train  approached  the  crossing,  hidden 
from  view  by  fences,  at  a  fast  rate  of  speed  and  without  signals  by 
whistle  or  bell.  Under  the  authority  of  Robson  v.  Nassau  Electric 
R.  R.  Co.  (80  App.  Div.  301)  this  raised  a  question  of  fact  as  to 
the  negligence  of  those  operating  it.  I  think  there  is  sufficient  evi- 
dence upon  this  question  to  sustain  the  judgment.  Conceding  that 
the  evidence  was  sufficient  to  warrant  a  finding  of  negligence  on 
the  part  of  the  employees  of  the  trolley  company,  this  does  not 
relieve  the  appellant  from  the  effect  of  its  concurring  negligence 
or  furnish  a  defense  to  the  plaintiff's  cause  of  action.  The  questions 
of  the  greater  degree  of  negligence  as  between  the  defendants,  or 
whether  or  not  the  trial  court  erred  in  dismissing  the  complaint  as 
to  the  trolley  company,  are  not  before  us  and  cannot  be  considered. 

The  judgment  of  the  Municipal  Court  must  be  affirmed,  with 
costs. 

Jenks  and  Ga^ynor,  J  J.,  concurred  ;  Milleb,  J.,  read  for  reversal, 
with  whom  Woodward,  J.,  concurred. 

Miller,  J.  (dissenting) : 

This  judgment  should  be  reversed  because  the  credible  evidence 
shows  that  the  accident  was  not  caused  by  the  negligence  of  the 
appellant.  The  flagman  at  the  crossing  was  waving  a  white  flag 
across  the  tracks  of  the  trolley  road  at  the  time  the  motorman 
started  to  cross  the  appellant's  tracks.  While  we  all  know  that 
that  signal  is  commonly  employed  at  railroad  crossings  to  give  warn- 
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ing  of  the  approach  of  trains,  some  doubt  seems  to  have  been 
created  at  the  trial  respecting  the  meaning  of  it ;  and  it  does  not 
appear,  except  possibly  by  inference,  whose  servant  the  flagman 
was.  However,  it  is  undisputed  that  the  trolley  car  was  stopped  at 
least  twenty  feet  from  the  tracks  of  the  steam  road,  and  that  the 
conductor  went  ahead  to  where  he  had  a  plain  view  of  the  appel- 
lant's tracks  in  both  directions.  The  plaintiff's  evidence  is  that  he 
both  signaled  and  called  to  the  motorman  to  stay  back.  He  and 
the  motorman  both  testified  that  he  gave  the  signal  to  go  ahead. 
He  had  a  plain  view  of  the  approaching  train  and  admits  that  he 
saw  it  about  a  block  away.  The  obstructions  of  the  view  from  the 
highway,  therefore,  had  nothing  to  do  with  the  accident,  and  no 
negligence  can  be  attributed  to  the  appellant  from  the  fact  that  the 
train  was  backing  eastward  on  the  west-bound  track.  It  had  the 
right  to  run  its  trains  to  suit  its  convenience,  using,  of  course,  the 
care  required  by  tiie  situation.  The  blowing  of  the  whistle  and  the 
ringing  of  the  bell  could  only  have  warned  the  conductor  of  what 
he  saw,  i.  ^.,  the  presence  of  the  train ;  and  it  is  difficult  to  see, 
therefore,  how  the  failure  to  ring  the  bell  or  blow  the  whistle  caused 
the  accident.  Although  the  train  went  the  distance  of  a  block  while 
the  trolley  car  was  going  a  little  more  than  twenty  feet,  the  conductor 
testified  that  he  thought  the  train  was  standing  still.  Undoubtedly, 
the  fact  was  that  he  thought  the  trolley  car  had  time  to  cross  ahead 
of  the  train.  At  any  rate,  his  statement  that  the  train  appeared  to 
be  standing  still  is  too  improbable  to  be  credited  by  us,  even  if  it 
was  not  incredible  as  a  matter  of  law.  The  case  then  is  this :  Either 
the  motorman  went  ahead  regardless  of  the  signal  of  the  conductor 
to  stay  back,  or  the  conductor  signaled  him  to  go  ahead  regardless 
of  the  fact  that  a  freight  train,  only  a  block  away,  was  backing 
towards  the  crossing.  The  justice  dismissed  the  complaint  as  to 
the  trolley  company  and  gave  judgment  against  the  appellant,  two 
rulings  equally  difficult  to  understand. 
The  judgment  should  be  reversed. 

Woodward,  J.,  concurred. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
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Henby  W.  Watts,  Appellant,  v.  The  City  of  New  Yobk, 

Kespondent. 

Second  Department,  June  11,  1909. 
New  York  city  —  injury  to  personal  property  —  notice  of  intention  to  saai 

A  complaint  in  an  action  against  the  city  of  New  York  for  injury  to  personal 
property  which  fails  to  allege  the  filing  with  the  comptroller  of  a  notice  of  an 
intention  to  commence  the  action  or  facts  constituting  a  waiver  of  such  notice 
is  fatally  defective. 

Where  Judgment  in  favor  of  the  defendant  has  h^en  rendered  on  such  a  com- 
plaint the  Municipal  Court  is  without  Jurisdiction  to  vacate  and  set  aside  the 
same  and  to  amend  the  complaint  by  inserting  the  necessary  allegation. 

Appeal  by  the  plaintiff,  Henry  W.  Watts,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  rendered  on  January 
11,  1909,  in  favor  of  the  defendant,  dismissing  the  complaint,  and 
also  from  an  order  denying  the  plaintiff's  motion  to  vacate  and  set 
aside  said  judgment  and  for  a  new  trial. 

Jiufus  0,  CaUiriy  for  the  appellant. 

James  D.  BeU  [Daniel  D.  Whitiieyy  Jr.y  with  him  on  the  brief], 
for  the  respondent. 

RioH,  J. : 

In  1907,  section  261  of  the  Greater  New  York  charter  was 
amended  by  adding  a  provision  that  in  cases  of  claims  against  the 
city  for  damage  for  injury  to  personal  property,  or  the  destruction 
thereof,  occasioned  by  the  negligence  of  the  city,  no  action  therefor 
should  be  maintained  unless  notice  of  an  intention  to  commence 
such  action,  together  with  other  details,  "shall  have  been  tiled  with 
the  comptroller  of  said  city  within  six  months  after  such  canse  of 
action  shall  have  accrued/*  (Laws  of  1901,  chap.  466,  §  261,  as 
amd.  by  Laws  of  1906,  chap.  560,  and  Laws  of  1907,  chap.  677.) 
This  amendment  became  operative  prior  to  the  occurrence  upon 
which  the  plaintiff  bases  this  action,  which  is  brought  to  recover 
damages  for  the  killing  of  a  horse  and  partial  destruction  of  a 
wagon,  owned  by  plaintiff,  through  defendant's  alleged  negligence. 
The  complaint  is  oral,  aod  ifl  etated  to  b©  **  damages  to  personal 
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property."  When  the  case  came  on  for  trial  counsel  for  the 
defendant  moved  to  dismiss  the  complaint  on  the  ground,  among 
others,  tliat  it  was  not  alleged  and  did  not  appear  that  the  notice 
of  intention  to  commence  the  action  had  been  served  upon  the 
comptroller.  The  plaintiff  was  then  permitted  to  amend  his  com- 
plaint by  alleging  that  a  notice  of  his  claim  was  served  upon  the 
comptroller  within  six  months  after  the  cause  of  action  accrued ; 
that  more  than  thirty  days  had  elapsed  since  such  tiling,  and  tlie 
claim  had  not  been  paid ;  that  a  notice  of  intention  to  sue  was 
served  upon  the  corporation  counsel  on  March  10,  1908,  aud  that 
the  plaintiff  appeared  before  the  comptroller  and  testitied  in  detail 
to  the  damages  he  had  sustained.  Counsel  for  the  defendant  tlien 
moved  to  dismiss  upon  the  ground  that  no  cause  of  action  was 
stated  in  the  complaint  as  amended,  and  the  motion  was  granted. 
Subsequently  the  plaintiff  moved,  under  the  provisions  of  section 
254  of  the  Municipal  Court  Act,*  to  vacate  and  set  aside  the  judg- 
menty  and  to  amend  the  complaint  by  inserting  an  allegation  that, 
within  the  time  limited  by  the  statute,  notice  of  an  intention  to 
commence  this  action  was  served  upon  the  comptroller ;  this  motion 
was  denied  upon  the  ground  that  the  court  was  without  autliority  to 
grant  the  relief.  From  the  judgment  and  order  the  plaintiff  appeals. 
The  allegation  of  the  filing  of  the  claim  with  the  comptroller  and 
the  personal  examination  of  the  plaintiff  were  required  by  the  char- 
ter before  the  amendment  in  1907,  aiid  it  is  plainly  apparent  that 
an  additional  condition  precedent  to  maintaining  an  action  in  this 
class  of  cases  was  intended  by  the  Legislature.  After  the  amend- 
ment, the  complaint  was  fatally  defective  because  of  the  omis- 
sion to  allege  service  of  the  notice  on  the  comptroller ;  this  was  a 
condition  precedent  to  maintaining  the  action,  and  must  be  averred, 
or  a  canse  of  action  is  not  alleged.  {KraU  v.  City  of  New  YovTc,  44 
App.  Div.  259 ;  Omaehle  v.  Rosenberg^  80  id.  541 ;  Curry  v.  City 
of  Buffalo,  135  N.  Y.  366.)  The  contention  that  the  filing  of  the 
notice  with  the  corporation  counsel  met  tlie  requirements  of  the 
statute  is  without  merit  in  the  absence  of  proof  that  such  notice 
was  acted  upon  by  the  comptroller  {Sheehy  v.  City  of  New  York^ 


•Laws  of  1902,  chap.  580.—  TRbp. 
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160  N.  Y.  139),  and  the  contention  that  there  was  a  waiver  of  snch 
reqniretnent  because  of  the  examination  of  the  phuntiff  before 
the  comptroller  cannot  be  sustained.  In  Winter  v.  City  of  Niagara 
Falls  (119  App.  Div.  686)  tlie  notice  was  filed  with  the  proper 
officer,  but  not  until  after  the  time  limited  therefor  by  the  stat- 
ute; the  notice  was  retained,  however,  and  the  claimant  was 
examined.  It  was  held  that  there  was  an  election  of  the  mode 
of  procedure  by  the  defendant  which  operated  as  a  waiver.  This 
decision  was  reversed  by  the  Court  of  Appeals  npon  the  ground 
that,  if  it  was  within  the  power  of  a  municipality  to  waive  the 
requirement  of  the  statute,  which  was  not  decided,  the  complaint  to 
Ije  good  must  allege  either  an  express  waiver,  or  facts  which  taken 
together  constitute  a  waiver,  on  the  part  of  the  defendant.  (190 
N.  y.  198.) 

The  motion  to  vacate  and  set  aside  the  judgment  was  properly 
denied.  The  court  was  without  jurisdiction  to  grant  the  relief 
sought,  and  the  judgment  and  order  of  the  Municipal  Court  must 
be  affirmed,  with  costs. 

Present  —  Hibschberg,  P.  J.,  Woodward,  Burr,  Rich  and 
Miller,  J  J. 

Judgment  and  order  of  the  Municipal  Court  unanimously  affirmed, 
with  costs. 


Thomas  Qijinlan,  an  Infant,  by  Joseph  N.  Quinlan,  His  Guardian 
ad  Litem,  Respondent,  v.  Richmond  Light  and  Railroad 
Company,  Appellant. 

Socond  Department,  June  11, 1909. 

Bailroad  —  street  railway  —  negligence — infant  —  damages. 

Because  an  infant  about  ten  years  old,  who  was  struck  by  a  car  while  attempt- 
ing to  cross  a  street  82.7  feet  from  curb  to  curb,  miscalculated  the  speed  of  the 
car  which  he  saw  215  feet  away  before  he  left  the  curb  and  made  the  mistake 
of  assuming  that  he  could  safely  cross  in  front  of  it,  he  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

The  law  docs  not  require  the  same  degree  of  prudence  in  children  as  in  adults. 

Where  the  plaintiff  was  so  injured  that  it  was  necessary  to  amputate  his  right 
foot  a  verdict  of  $8,000  is  not  excessive. 
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Appeal  by  the  defendant,  the  Richmond  Light  and  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Richmond  on 
the  7th  day  of  January,  1909,  upon  the  verdict  of  a  jury  for  $3,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  tlie  same  day, 
denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

John  J.  Kenneifj  for  the  appellant. 

Warren  C.  Van  Slyke  [George  M.  Pinney^  Jr.^  with  him  on  the 
brief],  for  the  respondent. 

Rich,  J. : 

The  plaintiff  w^  struck  by  one  of  defendant's  cars  and  so  seri- 
ously injured  that  it  became  necessary  to  amputate  his  right  foot. 
The  verdict  of  $3,000  was  not  excessive,  but  the  learned  counsel  for 
the  appellant  contends  that  it  is  against  the  weight  of  evidence ; 
that  the  plaintiff  was  shown  guilty  of  contributory  negligence  as 
matter  of  law,  and  that  the  court  erred  in  its  refusal  to  grant  a  non- 
suit. The  denial  of  the  motion  for  a  nonsuit  was  not  error.  Even 
had  the  plaintiff  been  an  adult  the  motion  could  not  have  been 
granted.  Before  attempting  to  cross  the  street,  which  was  32.7 
feet  from  curb  to  curb,  the  plaintiff  looked  both  ways  and  saw  the 
car  some  215  feet  away.  He  says  that  he  ran  to  cross  the  track. 
He  miscalculated  the  speed  of  the  car,  but  it  cannot  be  held  that, 
because  he  made  the  mistake  of  assuming  that  he  could  cross  the 
street  while  the  car  was  going  a  much  greater  distance,  he  was 
guilty  of  contributory  negligence  as  matter  of  law.  {Oerher  v. 
Boorstein^  113  App.  Div.  808.)  A  prima  facie  case  was  made  by 
the  plaintiff,  entitling  him  to  have  the  jury  pass  upon  the  questions 
of  the  negligence  of  the  defendant  and  his  own  contributory  negli- 
gence. The  verdict  is  not  so  greatly  against  the  weight  of  the  evi- 
dence as  to  require  its  revei'sal  on  that  ground,  and  the  remaining 
question  is  the  only  one  presented  which  requires  special  considera- 
tion—  was  the  jury  justified  in  finding  that  the  plaintiff  was  free  from 
negligence  contributing  to  liis  injury?  He  was  nine  years  nine 
months  and  ten  days  old  at  the  time  of  the  accident.  He  was  play- 
ing ball  in  the  street,  the  ball  had  bounded  across  the  street  and  he 
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started  on  a  run  to  get  it  He  teBtified  that  before  starting  he 
looked  both  ways  for  an  approaching  car  and  saw  one  about  a  block 
away,  which  is  sliown  to  be  about  215  feet.  When  he  got  between 
the  double  tracks  of  tlie  defendant's  road  ha  looked  again  and  dis- 
covered that  it  was  only  about  44  feet  away.  He  increased  his 
speed  and  succeeded  in  clearing  the  tracks,  but  was  struck  in  the 
head  by  a  projecting  handle  on  the  car,  thrown  under  it  and  his 
foot  run  over. 

Tlie  question  of  his  contributory  negligence,  in  view  of  his  age, 
intelligence  and  surrounding  circumstances,  was  submitted  to  the 
jury  under  a  charge  correctly  stating  the  law,  to  which  no  excep- 
tion was  taken  ;  they  resolved  the  question  in  favor  of  the  plaintiff 
and  their  verdict  should  not  be  disturbed.  While  the  same  acts 
committed  by  an  adult  would  have  warranted  the  conclusion  of  the 
existence  of  contributory  negligence,  the  law  is  not  so  unreasonable, 
as  the  learned  trial  justice  properly  instructed  the  jury,  "as  to 
require  of  children  the  same  degree  of  prudence  that  is  required  of 
adults." 

The  judgment  and  order  must  be  affirmed,  with  costs. 

Present — Hirsohbeeg,  P.  J.,  Woodward,  Burr,  Rich  and 
Miller,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Alfred  Post,  Appellant,  v.  Andrew  Kerwin,  Jr.,  Bespondent. 

Second  Department,  June  11,  1909. 

New   York   city  —  building  code  —  negligence  —  excavating  —  use   of 
party  wall  —  trial  —  charge. 

The  building  code  of  New  York  city  lias  the  same  force  and  effect  as  a  statute. 
The  liability  for  a  breach  of  the  duty  imposed  by  section  23  of  said  code  on 
one  making  an  excavation  for  tho  purpose  of  erecting  a  building  to  preserve 
from  injury  a  party  wall  which  he  intends  to  use  is  absolute  and  does  not 
depend  on  negligence. 

Where  in  an  action  by  an  adjoining  owner  against  one  erecting  a  new  building 
and  using  a  party  wall,  for  injuries  done  to  the  wall,  the  plaintiff,  if  his  evi- 
dence was  to  be  believed,  bad  established  a  case  clearly  within  the  provisions 
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of  section  22  of  said  code,  and  the  trial  court  specifically  instructed  the  jury  at 
the  commencement  and  conclusion  of  its  charge  that  the  action  was  for  negli- 
gence and  that  the  plaintiff  could  not  recover  unless  he  had  satisfied  them  by 
a  fair  preponderance  of  the  evidence  that  defendant  was  negligent  in  making 
the  excavation  and  using  the  wall,  a  Judgment  in  favor  of  the  defendant  will 
be  reversed,  although  the  complaint  alleged  that  the  acts  and  omissions  of  the 
defendant  were  wrongful  and  negligent. 
HiBfiCHBBKO  and  Miller,  JJ.,  dissented. 

Appeax  by  the  plaintiff,  Alfred  Post,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflBce  of 
the  clerk  of  the  county  of  Westchester  on  the  25th  day  of  April, 
1908,  upon  the  verdict  of  a  jury  dismissing  the  complaint  upon  the 
merits,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
2l8t  day  of  May,  1908,  denying  the  plaintiflPs  motion  for  a  new  trial 
made  upon  the  minutes,  in  an  action  brought  to  recover  damages 
to  a  building  owned  by  the  plaintiff,  in  consequence  of  the  alleged 
wrongful  and  negligent  acts  of  the  defendant. 

Frank  Parker  TJfford  {Philip  Ca/rpenter  with  him  on  the  brief], 
for  the  appellant. 

Charles  W.  Piersouy  for  the  respondent 

Sigh,  J. : 

There  is  sufficient  evidence  in  the  case,  if  believed,  to  sustain  a 
finding  against  the  defendant  under  the  provisions  of  section  22  of 
Building  Code  of  the  city  of  New  York.  This  code  has  the  same 
force  and  effect  as  a  statute.  (Greater  N.  Y.  Charter  [Laws  of  1901, 
chap.  466],  §  407,  as  amd.  by  Laws  of  1904,  chaps.  602,  628;  City 
of  Neip  York  v.  Trustees,  85  App.  Div.  355 ;  affd.,  180  N.  Y. 
527.)  The  defendant,  who  was  engaged  in  the  construction  of  a 
building  upon  premises  adjoining  those  of  plaintiff,  testified  that 
the  depth  of  his  excavation  was  twenty  feet  below  the  curb  at  the 
front  of  his  building  and  eleven  feet  at  the  rear,  and  that  in  con- 
structing his  new  building  he  used  the  party  wall,  on  the  top  of 
which  he  constructed  a  new  wall  to  a  height  in  all  of  one  hundred 
and  thirty-six  feet.  The  plaintiff's  house  had  four  stories  and  a 
basement.  The  building  constructed  by  the  defendant  was  an 
eleven-story  office  and  loft  building.  There  was  an  issue  as  to  the 
condition  of  the  party  wall  at  the  time  the  defendant  commenced 
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work,  but  the  evidence  of  the  plaintifiE  and  his  witnesses,  if  believed 
by  the  jury,  was  sufficient  to  sustain  a  finding  that  it  was  in  good 
condition  and  sufficient  for  the  use  of  the  plaintiff's  building,  upon 
which  defendant's  liability  might  have  been  based,  irrespective  of 
the  degree  of  care  used  in  the  work.  {Dorrity  v.  Rajpp^  72  N.  Y. 
307;  Beraheimer  v.  Kilpai/rich,  53  Hun,  316;  affd.,  127  N.  Y. 
672;  Cohen  v.  Simmons^  50  N.  Y.  St.  Eepr.  146;  affd.,  142 
N.  Y.  671.)  The  learned  trial  court  charged  the  jury:  "This 
action  is  for  negligence.  Plaintiff,  thei'efore,  must  establish  the 
facts  entitling  him  to  recover  by  a  fair  preponderance  of  proof  and 
from  the  evidence.  He  must  show  that  the  defendant  was  negli- 
gent and  he  must  be  free  from  contributory  negligence.  Failing  in 
either,  he  cannot  recover."  He  then  directed  the  attention  of  the  juiy 
to  the  provisions  of  the  Building  Code  and  correctly  instructed  them  as 
to  the  duties  and  liability  of  the  defendant  thereunder.  He  concluded 
his  charge  with  the  following  language :  "  This  case,  as  I  said  at 
the  outset,  is  one  of  negligence ;  if  you  find  for  the  plaintiff  it  must 
be  because  he  has  satisfied  you  by  a  fair  preponderance  of  proof  of 
the  negligence  of  this  defendant  and  his  own  freedom  from  con- 
tributory negligence."  I  think  the  effect  of  this  charge  was  to 
instruct  the  jury  that  although  they  found  from  the  evidence  facts 
which  might  establish  the  liability  of  the  defendant,  because  of  his 
having  carried  the  excavation  for  his  building  to  a  depth  of  more 
than  ten  feet  below  the  curb,  and  had  used  the  party  wall,  which 
was  in  good  condition  and  sufficient  for  the  use  of  plaintiff's  build- 
ing, nevertheless  the  plaintiff  could  not  recover  unless  they  found 
in  addition  that  the  defendant  was  negligent  in  making  such  exca- 
vation and  in  the  user  he  made  of  the  party  wall.  These  instruc- 
tions were  erroneous  and  prejudicial,  because  the  plaintiff  had 
established  a  case,  if  his  evidence  was  to  be  believed,  clearly  within 
the  provisions  of  a  statute  which  imposed  duties  and  liabilities  abso- 
lute, unqualified,  and  in  no  manner  dependent  upon  the  degree  of 
care  exercised  by  the  defendant  in  the  conduct  of  his  building 
operations.  Such  statutory  liability  cannot  be  avoided  by  showing 
that  in  the  work  the  defendant  exercised  due  care  and  was  free 
from  negligence.  While  it  is  true,  as  contended,  that  the  court 
charged  in  form  that  the  liability  under  the  Building  Code  was 
absolute,  it  specifically  instructed  the  jury,  at  the  commencement 
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and  conclnsion  of  its  charge,  that  the  action  was  for  negligence  and 
that  the  plaintiff  could  not  recover  unless  he  had  satisfied  them  by 
a  fair  preponderance  of  the  evidence  that  the  defendant  was  negli- 
gent. The  charge  of  the  learned  trial  justice  was  perfectly  clear 
and  the  jury  must  have  understood  that  notwithstanding  anything 
he  had  said  regarding  such  liability,  they  could  not  render  a  verdict 
for  the  plaintiff  unless  they  found  the  defendant  negligent  in  his 
performance  of  the  work  and  user  of  the  party  wall.  The  basis  of 
defendant's  liability  was  thus  made  the  existence  of  negligence,  and 
excluded  all  other  grounds  of  liability.  In  view  of  the  emphasis 
these  instructions  placed  upon  the  necessity  of  defendant's  negli- 
gence being  established,  as  a  condition  precedent  to  plaintiff's 
recovery,  I  think  it  is  reasonably  certain  that  the  plaintiff  was 
prejudiced,  and  that  the  error  of  the  learned  trial  justice  is  so 
substantial  as  to  call  for  a  reversal. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

BuBB,  J.,  concurred  ;  Gaynor,  J.,  concurred  in  separate  opinion ; 
HiBSCHBEBG,  P.  J.,  and  MiLLEB,  J.,  dissented. 

Gaynob,  J.  (concurring) : 

It  is  provided  by  section  22  of  the  Building  Code  of  the  city  of 
New  York  (1)  that  when  excavation  for  the  purpose  of  erecting  a 
building  shall  be  made  deeper  than  10  feet  below  the  curb,  the  person 
causing  the  excavation  to  be  made,  i.  e.y  the  owner  or  lessee  doing  the 
work,  shall,  at  his  own  expense,  preserve  the  adjoining  wall  and 
structure  "  from  injury,  and  support  the  same  by  proper  foundations, 
so  that  the  said  "  wall  and  structure  "  shall  be  and  remain  practically 
as  safe  as  before  such  excavation  was  commenced  " ;  and  (2)  that  if 
there  be  a  party  wall  which  is  to  be  used,  "  and  such  party  wall  is 
in  good  condition  and  sufficient  for  the  uses  of  the  adjoining  build- 
ing", such  person  causing  such  adjoining  excavation  shall  at  his 
own  expense  "  preserve  such  party  wall  from  injury,  and  support 
the  same  by  proper  foundations,  so  that  said  party  wall  shall 
be  and  remain  practically  as  safe  as  before  the  excavation  was 
commenced." 

The  complainant  alleges  that  the  defendant  did  not  do  these 
things,  and  injured  his  building.     It  is  true  that  it  charges  the  acts 
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and  omissions  of  the  defendant  as  wrongful  and  negligent,  whereas 
the  law  is  that  the  liability  for  breach  of  the  datj  imposed  by  these 
provisions  is  absolute,  and  does  not  depend  on  negligence  at  all 
{Dorrity  v.  Eapp^  72  N.  Y.  307).  The  learned  trial  Judge  took 
the  learned  pleader  at  his  word,  however,  and  charged  the  jury  that 
if  there  was  no  negligence  tlie  plaintiff  could  not  recover,  and  when 
requested  to  correct  this,  and  charge  that  the  liability  was  absolute, 
and  not  dependent  on  negligence,  refused,  on  the  ground  that  the 
complaint  was  for  negligence.  It  would  be  entirely  agreeable  to 
me  to  side  with  him,  for  courts  should  not  be  misled  by  such 
slovenly  and  unscientific  plefadings,  and  then  have  error  predicated 
thereon.  But  in  the  looseness  of  our  pmctice,  this,  it  scenes,  will 
not  do.  It  is  quite  the  custom,  for  instance,  for  answers  to  set  up 
things  as  affirmative  defences,  which  arc  not  defences  at  all,  bat 
embraced  in  the  issue  mised  by  denial  or  denials ;  and  yet  if  a  trial 
Judge  in  such  a  case  takes  the  pleading  at  its  word,  and  charges  the 
jury  that  the  burden  is  on  the  defendant  to  make  out  his  pleaded 
defence  by  a  preponderance  of  evidence,  he  will  be  held  in  error 
(  Whitlatch  v.  Fidelity  <&  Casualty  Co.,  149  N.  Y.  45).  I  therefore 
suppose  we  must  regard  the  words  "  wrongful "  and  "  negligent "  in 
tliis  complaint  as  mere  surplusage,  attributable  to  the  immemorial 
desire  of  pleaders  to  deal  in  hard  words,  out  of  which  no  pleader 
nor  any  one  else  ever  yet  got  a  dividend. 

The  complaint  does  not  plead  the  said  section  of  the  Building 
Code,  or  allege  the  violation  of  any  duty  imposed  by  it  But  that 
was  not  necessary.  It  is  never  necessary  to  allege  the  law,  common 
or  statute,  which  makes  the  defendant  liable.  The  way  is  to  allege 
the  acts  or  omissions  which  did  the  injury,  and  if  they  were  a 
breach  of  duty,  whether  by  common  law  or  by  statute  matters  not. 
In  either  case,  and  the  same  in  each,  the  law  is  not  pleaded  but 
only  cited  to  the  court  on  the  trial  to  show  the  acts  or  omissions 
which  are  breacjies  of  duty.  It  is  true  that  when  an  action  oi' 
defence  is  "  founded  on  "  a  private  statute,  which  phrase  embraces 
city  or  local  ordinances,  the  private  statute  or  ordinance  has  to  be 
pleaded,  except  where  it  has  been  referred  to  and  recognized  by  a 
public  statute,  in  which  case  the  courts  will  take  notice  of  it  the 
same  as  of  public  statutes,  without  it  being  pleaded  (20  Encyc  PL 
&  Pr.  597) ;  and  that  is  the  case  with  this  Building  Code  (N.  T* 
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Charter,  sec.  407).  It  is  a  common  thing  in  actions  for  negligence 
to  put  ordinances  in  evidence  to  prove  or  help  to  prove  negligence, 
without  their  having  been  pleaded,  and  they  do  not  need  to  be 
pleaded. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 
Julia  Downey  Delanby,  Deceased. 

Julia  Downey  and  Others,  Appellants;  Julia  Quinn  and  another, 

Eespondents. 

Second  Department,  June  11,  1909. 

Will— construction  — personal  property  —  lack  of  residuary  clause  — 

specific  legacy. 

In  construing  a  will  the  intention  of  the  testator  must  control  if  it  can  be 
gathered  from  the  will  and  the  circumstances  existing  and  surrounding  its 
execution. 

Where  a  testatrix,  whose  property  consisted  of  three  houses  and  a  small  amount 
of  personalty  kept  in  her  dwelling  house,  by  a  will  which  had  no  residuary 
clause,  devised  one  house  to  each  of  her  three  nieces  and  giving  all  her  per- 
sonal property  of  whatsoever  sort  in  her  dwelling  house  to  one  of  the  nieces, 
and  later  sold  one  of  the  houses,  deposited  the  money  and  retained  the  pass 
books  in  her  dwelling  house  until  her  death,  the  proceeds  of  the  sale  do  not  go 
to  the  niece  to  whom  the  personalty  was  bequeathed,  but  as  to  such  money  the 
testatrix  died  intestate. 

The  entire  estate  having  been  disposed  of  at  the  time  the  will  was  executed,  the 
absence  of  a  residuary  clause  did  not  indicate  an  intention  that  the  proceeds  of 
the  sale  should  pass  to  the  niece  to  whom  the  personalty  in  the  dwelling  house 
was  bequeathed. 

As  to  specific  legacies,  a  will  speaks  as  of  the  time  of  its  execution,  and  a  legacy 
is  made  specific  by  the  designation  of  the  special  location  of  the  property  as 
well  as  by  the  use  of  other  language. 

Appeal  by  Julia  Downey  and  otliers  from  a  portion  of  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Kings,  entered  in  said  Sur- 
rogate's Court  on  the  27th  day  of  August,  1908,  admitting  to  pro- 
bate the  last  will  and  testament  of  Julia  Downey  Delaney,  deceased, 
and  also  from  an  order  entered  in  said  Surrogate's  Court  on  the  Ist 
day  of  September^  1908^  amending  the  said  decree* 
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Gilbert  W.  Minora  for  the  appellants  [Clark  A.  Wick,  attorney 
for  Jnlia  Downey  and  others,  and  Henry  Herdling^  attorney  for 
Catherine  Downey]. 

Henry  E.  Heistad^  for  the  re8]>ondents. 

Rich,  J. : 

The  contention  of  the  parties  in  this  case  arises  over  the  con- 
struction of  the  2d  clause  of  the  will  of  Jnlia  Downey  Delaney, 
deceased,  which  was  executed  on  June  23,  1902.  At  that  time  the 
testatrix  was  the  owner  in  fee  of  three  houses  and  lots  in  Brooklyn, 
household  furniture,  personal  belongings,  a  deposit  of  about  $1,000 
in  tlie  Dime  Savings  Bank  of  Brooklyn  and  a  small  balance  in  the 
South  Brooklyn  Savings  Institution.  The  bank  pass  books  and  the 
personal  property  were  in  her  residence,  No.  219  Warren  street,  at 
which  place  she  resided  and  conducted  a  boarding  house.  By  her 
will  she  devised  the  house  and  lot  known  as  No.  91  Warren  street 
to  the  appellant  Julia  Downey,  a  niece;  the  house  and  lot  known 
as  No.  139  Degraw  street  to  the  appellant  Catherine  Downey,  a 
niece ;  and  tlie  property  which  she  occupied,  219  Warren  street,  to 
the  respondent  Julia  Quinn,  a  niece.  The  2d  clause  of  the  will  is 
as  follows :  "  Second.  I  give  and  bequeath  unto  my  niece,  Mrs.  Julia 
Quinn,  all  the  household  furniture  and  pei'sonal  property  of  what- 
soever kind  in  my  dwelling  house  known  as  No.  219  Warren  Street, 
in  said  City  of  Brooklyn,  to  her  own  use  forever."  The  will  dis- 
posed of  all  the  property  owned  by  the  testatrix  at  the  time  of  its 
execution  and  contained  no  residuary  clause.  In  October  or  Novem- 
ber, 1904,  about  a  year  and  a  half  after  the  will  was  executed,  the 
testati'ix  sold  the  Degraw  street  property  whicli  she  had  devised  to 
Catherine  Downey,  and  deposited  the  proceeds,  as  well  as  other 
money,  to  the  credit  of  her  account  in  the  banks  mentioned,  and 
the  pass  books  were  in  her  possession,  at  her  residence  No.  219 
Warren  street,  at  the  time  of  her  death,  together  with  $271  in 
money  and  some  jewelry.  The  appellants'  contention  is  that  the 
money  evidenced  by  the  bank  pass-books,  the  cash  on  hand  and  the 
jewelry  did  not  pass  to  the  respondent  under  the  2d  subdivision  of 
the  will ;  that  as  to  such  property  the  testatrix  died  intestate,  and 
that  the  will  should  be  so  construed  as  to  give  the  proceeds  of  the 
sale  of  the  Degraw  street  house,  said  money  and  jewelry  to  the 
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decedent's  next  of  kin.  This  contention  the  learned  surrogate  over- 
ruled, and  held  that  said  property  was  included  in  the  2d  clause  of 
the  will,  and  passed  to  the  respondent  under  its  provisions.  From 
the  decree  accordingly  entered  this  appeal  is  taken. 

Counsel  for  the  appellants  cite  Lvdwig  v.  Bungart  (33  Misc. 
Kep.  177),  and  argue  that  the  words  "  personal  property  "  in  said 
2d  clause  do  not  include  the  money  in  the  banks,  the  money  in  the 
house  or  the  jewelry,  but  the  learned  surrogate  distinguishes  that 
case  from  the  one  at  bar  by  saying  that  in  the  former  case  the  will 
contained  a  residuary  disposition,  which  is  lacking  in  the  case  at  bar, 
and  bases  his  decision  largely  on  Matter  of  Reynolds  (124:  N.  Y. 
388),  in  which  the  question  presented  was  whether  bank  pass  books, 
securities  of  different  kinds  and  money,  found  in  a  vault  connected 
with  the  testator's  office,  passed  under  a  devise  of  the  building 
"  including  all  the  furniture  and  personal  property  in  and  upon  the 
same,  or  in  any  manner  connected  therewith,"  the  will  containing  a 
residuary  clause.  After  considering  a  large  number  of  authorities. 
Judge  Pakkee,  writing  for  the  court,  says :  "  Applying  then  the 
rule  of  construction  deducible  from  the  authorities,  it  may  be  con- 
ceded that  if  there  were  no  residuary  clause  in  the  will  so  that 
as  to  the  money  and  securities  of  the  amount  and  value  of  twelve 
thousand  dollars,  Abelard  Keynolds  would  have  died  intestate,  unless 
it  should  be  held  to  have  passed  by  the  bequest  the  words  ^  and  per- 
sonal property  in  and  upon  the  same  or  in  any  manner  connected 
therewith'  would  be  given  the  most  comprehensive  meaning  of 
which  they  are  susceptible  for  the  purpose  of  preventing  intestacy  as 
to  a  portion  of  the  estate.  But  there  is  a  residuary  clause  *  *  * 
which  requires  the  general  words  in  the  bequest  to  Mortimer  F. 
Keynolds  to  be  limited  to  things  ejusdem  generis^  I  do  not  consider 
that  this  case,  or  any  of  the  cases  cited  by  the  learned  counsel  for 
the  respondents,  establishes  a  rule  under  which  we  are  precluded 
from  determining  the  question  presented  in  the  case  at  bar,  by 
other  legal  principles.  It  is  a  primary  rule  of  construction  that  the 
intention  of  the  testator  must  control,  if  it  can  be  gathered  from 
the  will  and  the  circumstances  existing,  and  surrounding  its  execu- 
tion. -  The  personal  relations  of  the  testatrix  with  her  three  nieces 
are  shown  to  have  been  equally  intimate,  kindly  and  affectionate 
prior  to  and  at  the  time  the  will  was  executed,  and  they  are  not 
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shown  to  have  in  any  manner  changed  thereafter.  Julia  Downey 
was  the  daughter  of  a  deceased  brother,  and  made  her  home  with 
the  testatrix  from  the  time  she  was  thirteen  years  of  age  until 
within  about  a  month  before  the  death  of  her  aunt.  Catherine 
Downey  is  a  sister  of  Julia ;  she  came  to  America  about  eleven 
years  before  decedent's  deatli,  and  at  diflEerent  times  lived  with  her 
aunt,  took  care  of  her  house  and  boai*ders,  collected  rents  and  attended 
to  her  business  generally  while  she  was  abroad  in  1902  in  company 
with  Julia.  Julia  Quinn  is  the  daughter  of  another  deceased  brother, 
and  lived  with  her  aunt  for  eight  or  nine  months  prior  to  the  death 
of  the  latter.  At  the  time  the  will  was  executed  Julia  Quinn  and 
Catherine  Downey  lived  in  their  aunt's  house,  139  Degraw  street, 
and  Julia  Downey  lived  with  her  aunt  in  the  house  of  the  latter, 
219  Warren  street.  I  think  it  is  clearly  established  that  it  was  the 
intention  of  the  testatrix  to  divide  her  real  property  between  her 
three  nieces,  giving  to  each  a  house  and  lot,  and  the  small  residuum 
of  her  money,  left  after  deducting  the  expenses  of  her  trip  abroad, 
with  her  other  personal  property,  to  Julia  Quinn,  and  that  there 
was  no  intention  to  disinherit  either  or  leave  either  unprovided 
for.  Her  entire  estate  at  the  time  the  will  was  executed  was  dis- 
posed of.  There  was  no  necessity  for  a  residuary  clause,  and  its 
absence  under  the  circumstances  does  not  indicate  an  intention  of 
the  testati'ix  that  the  avails  of  sale  of  one  of  the  houses  devised  to  a 
niece,  although  shown  by  a  bank  pass  book  which  happened  to  be 
left  in  the  house  devised  to  Julia  Quinn,  should  pass  to  her  to  the 
exclusion  of  the  niece  to  whom  the  property  had  been  devised. 
{Ludwigy.  Bungart^  supra.)  The  testatrix  cannot  be  held  to  have 
intended,  when  she  executed  her  will,  to  sell  the  real  property 
devised  to  either  Julia  or  Catherine  Downey  and  give  the  proceeds 
thereof  to  Julia  Quinn,  to  the  entire  exclusion  of  these  devisees, 
leaving  both  or  either  entirely  unprovided  for.  That  such  could 
not  have  been  her  intention  is  plainly  apparent,  and  the  words  '^and 
personal  property  of  whatsoever  kind  "  in  the  2d  subdivision  should 
not  be  so  construed  as  to  produce  such  a  result. 

There  is  another  equally  applicable  and  controlling  principle  gov- 
erning the  construction  of  this  will.  The  bequest  contained  in  the 
2d  clause  is  a  specific,  and  not  a  general  one.  It  does  not  pur- 
port to  dispose  of  all  the  personal  property  the  decedent  might  own 
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at  the  time  of  her  death,  but  only  sncli  portion  thereof  as  was  then 
in  one  of  her  several  houses,  and  a  bequest  is  made  specific  by  the 
designation  of  a  special  location  of  the  property,  as  well  as  by  the 
use  of  other  language.  (18  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
716,  and  cited  cases ;  Getman  v.  McMahon^  30  Hun,  531.)  As  to 
specific  legacies,  the  rule  is  well  established  that  a  will  speaks  as  of 
the  time  of  its  execution. 

As  to  the  proceeds  of  the  sale  of  the  Degraw  street  house,  I  am  of 
the  opinion  that  the  decedent  died  intestate,  and  that  such  proceeds 
upon  her  death  passed  by  descent  to  her  next  of  kin. 

The  decree  of  the  Surrogate's  Court  in  so  far  as  appealed  from 
must,  therefore,  be  reversed,  and  proceedings  remitted  to  the  Sur- 
rogate's Court  for  disposition  accordingly,  and  the  order  revoking 
administration,  and  appointing  administratrix  with  the  will  annexed, 
is  affirmed,  with  costs  to  the  appellants  payable  out  of  the  fund. 

HiBSOHBBRG,  P.  J.,  WooDWABD,  BuBB  and  MiLLER,  JJ.,  coucurrcd. 

Decree  of  the  Surrogate's  Court  of  Kings  county  in  so  far  as 
appealed  from  reversed,  and  proceedings  remitted  to  the  Surrogate's 
Court  for  disposition  in  accordance  with  opinion.  Order  revoking 
administration  and  appointing  administratrix  with  the  will  annexed 
affirmed,  with  costs  to  the  appellants  payable  from  the  fund. 


Lawbenob  Gbuneb,  Eespondent,  v.  The  Texas  Company, 

Appellant. 

Second  Department,  June  18,  1909. 

Vaster  and  servant  —  negligence  —  fall  of  scaffold  —  section  18  of  the 
Labor  Law  —  application  to  foreign  ship  —  <<  structxire." 

Where  a  vessel,  owned  by  a  Texas  corporation  and  engaged  in  interstate  com- 
merce, was  placed  in  a  dry  dock  in  this  State  for  repairs,  and  one  of  her  crew, 
who  had  been  put  to  work  painting  her  sides,  was  injured  by  the  breaking  of 
a  rope  attached  to  the  scaffold,  section  18  of  the  Labor  Law  applies,  and  it  is 
not  error,  in  an  action  by  the  injured  man,  to  charge  that  plaintiff's  right  of 
action  rested  on  the  common-law  liability  of  a  master  to  his  servant  as  modified 
by  the  provisions  of  said  section. 

A  vessel  under  such  circumstances  Is  a  "structure"  within  the  meaning  of  said 
flection. 
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Appeal  by  the  defendant,  The  Texas  Company,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
oflSce  of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of  Janu- 
ary, 1909,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  18th  day  of  January, 
1909,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Everett  Masten^  for  the  appellant. 

Martin  T.  MantoUy  for  the  respondent. 

EioH,  J. : 

The  defendant  is  a  foreign  corporation  owning  the  steamship 
NorthwesterUy  used  in  carrying  oil  from  points  in  the  State  of  Texas 
to  Broooklyn.  This  vessel,  after  being  unloaded,  was  placed  in  the 
dry  dock  in  Brooklyn  for  repairs.  The  plaintiff  shipped  as  an  able- 
bodied  seaman  and  was  put  to  work  in  assisting  to  paint  her  sides. 
For  this  purpose  a  plank  twelve  feet  long,  ten  inches  wide  and  two 
inches  thick,  at  each  end  of  which  there  was  a  cross  cleat  about  four 
feet  long  and  five  inches  wide,  was  used.  Around  each  end  of  the 
cleats  two  ropes  were  placed,  tied  as  a  sling,  and  spliced  about  five 
feet  above  the  plank,  from  which  a  single  rope  extended  to  the  deck 
of  the  vessel,  by  means  whereof  the  plank  was  lowered  and  raised 
as  the  work  demanded.  On  the  day  of  the  accident  the  plain- 
tiff and  one  Johnson  slid  down  the  ropes  to  the  plank,  which  was 
then  about  twelve  feet  below  the  deck,  and  commenced  to  paint. 
A  short  time  afterwards  Johnson  returned  to  tlis  deck  of  the 
vessel.  The  plaintiff  remained  on  the  plank  and  continued  his 
work ;  while  so  engaged  he  says  he  heard  a  snap  and  one  of  the 
ropes  supporting  the  plank  broke,  tilting  the  plank  and  causing  him 
to  fall,  inflicting  serious  injuries,  for  which  he  has  recovered.  Evi- 
dence was  given  on  the  part  of  defendant  tending  to  show  that 
plaintiff  was  not  injured  in  the  manner  testified  to  by  him,  and  that 
the  accident  was  due  entirely  to  his  own  negligence.  The  learned 
trial  court  charged  the  jury  that  unless  they  found  that  one  of  the 
ropes  did  break,  resulting  in  the  accident,  the  plaintiff  could  not 
recover,  and  the  jury  resolved  this  disputed  question  of  fact  in  favor 
of  the  plaintiff.    It  is  urged  that  their  verdict  is  against  the  weight 
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of  evidence,  and  that  the  judgment  mast  be  reversed  for  this  reason. 
This  contention  is  without  merit.  The  case  was  submitted  to  the 
jurj  under  the  charge  that  the  plaintiff's  riglit  of  action  rested  upon 
tlie  common-law  liability  of  a  master  to  his  servant,  as  modified  bj 
the  provisions  of  section  18  of  the  Labor  Law  (Laws  of  1897,  chap. 
415),  and  it  is  argued  by  the  learned  counsel  for  the  appellant 
that  the  Labor  Law  is  not  applicable  to  this  case,  for  the  reason 
tliat  the  vessel  was  in  commission  and  engaged  in  interstate  com- 
merce, was  owned  by  a  Texas  corporation,  and  that  the  regulation 
of  a  vessel  of  Texas  and  the  rights  of  its  crew  could  not  be  estab- 
lished by  a  general  law  of  this  State,  but  are  vested  solely  in  Con- 
gress; and,  furthermore,  that  the  vessel  is  not  a  structure,  and, 
therefore,  not  within  the  provisions  of  the  Labor  Law.  I  caimot 
assent  to  this  proposition.  The  vessel  was  not  in  commission ;  it 
was  entirely  out  of  the  water,  and  in  a  dry  dock  in  this  State  for 
repairs ;  the  plaintiff  was  employed  in  this  State ;  he  was  injured 
in  this  State,  and  its  laws  are  controlling  in  determining  the  liability 
of  the  defendant  in  this  action.  The  statute  is  not  limited,  as  con- 
tended, to  mechanics,  laborers  and  workingmen,  but  in  terms 
applies  to  any  "  person  employing  *  *  *  another  to  perform 
labor  of  any  kind  in  the  *  *  *  repairing,  *  *  *  or  paint- 
ing of  a  *  *  *  structure,"  and  a  vessel  is  a  structure  witliin  the 
meaning  of  the  Labor  Law.  {Chaffee  v.  Union  Di^y  Dock  Co,y  68 
App.  Div.  578,  582 ;  HoUoway  y.  Mc  Williams,  97  id.  360 ;  Madr 
den  V.  Hughes,  104  id.  101 ;  affd.,  185  N.  Y.  466.) 
The  judgment  and  order  must  be  affirmed,  with  costs. 

Present  —  Hieschbbrg,  P.  J.,  Jenks,  Gaynob,  Rich  and  Mil- 
ler, JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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Lewis  J.  Jacobs,  Appellant,  v,  James  Feiitsteik  and  Others, 

Eespondents. 

Second  Department,  June  18,  190tt. 

laen  —  contract  of  conditional  sale  —  Municipal  Ck>urt — actioin  to  fore- 
close  lien  —  money  Judgment  —  costs. 

Where  one  delivered  stoyes  to  a  contractor  under  contracts  tbat  they  weT«  to 
remain  personal  property  until  paid  for,  knowing  that  they  were  to  be  used  hy 
such  contractor  in  fulfilling  a  contract  to  install  fixtures  in  houses  belon^n^ 
to  a  third  person,  and  the  contracts  were  never  filed  and  the  owner  paid  the 
contractor  without  notice  thereof,  the  vendor  of  the  stoves,  upon  the  con- 
tractor's failure  to  pay,  cannot  maintain  an  action  to  foreclose  a  lien  apon 
them. 

Where,  in  an  action  in  the  Municipal  Court  of  the  city  of  New  York,  the 
owner  of  the  real  estate  and  the  contractor  are  joined  as  defendants,  the  court 
has  no  power,  under  section  141  of  the  Municipal  Court  Act,  to  render  a 
money  judgment  against  the  contractor,  unless  it  can  render  a  Judgment  to 
foreclose  the  lien  on  the  chattels. 

Where  the  defendants  appeared  by  different  attorneys,  who  took  part  in  the  trial, 
and  their  answers  were  separate  and  separate  motions  were  made  by  their 
counsel  to  dismiss  the  complaint,  costs  should  be  allowed  to  each  of  them  upon 
a  judgment  in  their  favor. 

Appeal  by  the  plaintiflf,  Lewis  J.  Jacobs,  from  a  jadgment  of  the 
Municipal  Court  of  the  city  of  Kew  York  in  favor  of  the  defendants, 
rendered  on  the  18th  day  of  November,  1908,  in  an  action  brought 
to  foreclose  a  lien  upon  chattels  under  the  provisions  of  article  4  of 
the  Municipal  Court  Act. 

Charles  Z,  Apfel^  for  the  appellant. 

Jacob  L.  Roltzmann  [^Charles  B.  Lano  with  him  on  the  brief] 
and  Thomas  SprouU^  for  the  respondents. 

Rich,  J. : 

The  defendant  Morrison  is  a  builder  and  the  owner  of  several 
vacant  lots,  npon  which  he  purposed  erecting  houses.  He  con- 
tracted with  his  codefendants  for  the  plumbing,  including  the  fur- 
nishing and  setting  of  a  range  in  each  of  said  buildings.  The  Fein- 
steins  purchased  of  the  plaintiflPs  assignors  twenty-six  ranges  under 
two  separate  contracts.    Each  of  the  two  contracts  nnder  which  the 
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plaintifTs  assignoi-s  sold  and  delivered  the  ranges  to  the  Feinsteins 
contained  a  clause  providing  that  the  ranges  shoald  remain  personal 
property,  and  that  the  title  thereto  and  ownership  thereof  should 
remam  in  the  plaintiffs  assignors  until  they  were  fully  paid  for. 
They  were  delivered  at  the  several  houses  in  process  of  erection, 
and  attached  to  the  water  pipes  and  hot  water  heaters.  They  were 
never  paid  for.  The  plaintiff's  assignors  knew  when  they  contracted 
with  the  Feinsteins  that  the  ranges  were  to  be  used  by  the  latter  in 
performing  their  plumbing  contract  with  Morrison,  and  were  to  be 
placed  in  his  houses.  The  contracts  were  not  filed,  and  Morrison 
did  not  know  of  their  existence  until  after  he  had  performed  his 
contract  with  the  Feinsteins.  JUilicie  v.  Pearson  (110  App.  Div. 
770)  is  decisive  of  the  question  presented  by  the  judgment  in  favor 
of  the  defendant  Morrison,  and  the  judgment  in  his  favor  must  be 
aflSrmed.  (See,  also,  Andrews  v.  Powers^  66  App.  Div.  216 ;  Mtz- 
gihhona  Boiler  Go,  v.  Manliaaaet  liealty  Corporation^  125  id.  764.) 
The  plaintiff  contends  that  the  court  erred  in  rendering  a  judg- 
ment in  favor  of  the  defendants  Feinstein,  because  of  the  provisions 
of  section  141  of  the  Municipal  Court  Act  authorizing  a  money 
judgment  in  actions  to  foreclose  a  lien  on  personal  property,  in 
which  the  summons  is  personally  served  upon  a  defendant  wlio  is 
liable  for  the  amount  of  the  lien,  or  for  any  part  thereof.  The 
Municipal  Court  is  a  court  of  limited  jurisdiction,  possessing  no 
powers  except  such  as  are  conferred  by  statute.  The  authority  to 
render  judgment  in  favor  of  a  plaintiff  in  actions  of  this  character 
is  given  by  section  141,  which  is  in  article  4  of  the  act  creating  it, 
which  provides  that  the  final  judgment,  if  in  favor  of  the  plaintiff, 
must  specify  the  amount  of  the  lien  and  direct  a  sale  of  the  chattels 
to  satisfy  the  same,  by  a  marshal,  and  for  the  application  by  him  of 
the  proceeds,  less  his  fees  and  expenses,  to  the  payment  of  the 
amount  of  the  lien,  and  that  it  must  also  provide  for  the  payment 
of  the  surplus,  if  any,  to  the  owner  of  the  chattels.  Then  follows 
the  clause  upon  which  the  appellant  bases  his  contention :  ^'  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly."  This  section  vests  no  power  in  the 
court  to  render  a  money  judgment,  unless  it  can  render  a  judgment 
App.  Div.—  Vol.  CXXXm.        S7 
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to  foreclose  the  lieu  on  the  chattel,  and  plaintifiPs  contention  in  this 
respect  cannot  be  sustained. 

The  only  other  qaestion  requiring  consideration  arises  from  the 
appellant's  contention  that  the  Municipal  Court  allowed  two  sep- 
arate bills  of  costs  to  be  taxed,  one  in  favor  of  each  defendant. 
There  is  nothing  in  the  record  showing  affirmatively  that  this  was 
done.  The  return  of  the  clerk  shows  that  judgment  was  rendered 
for  the  defendants  for  sixty  dollars  costs.  Assuming  that  this 
amount  represents  costs  of  thirty  dollars  to  each  defendant,  I  think 
that  upon  the  case  presented  such  judgment  was  warranted.  The 
interest  of  the  defendant  Morrison  was  not  identical  with  that  of 
his  codefendants.  Had  plaintiff  succeeded,  he  would  have  been 
entitled  to  a  judgment  against  Morrison  for  the  foreclosure  of  his 
lien,  and  against  one  or  both  of  the  other  defendants  for  the  value 
of  the  ranges.  They  appeared  by  different  attorneys,  who  took  part 
in  the  trial ;  their  answers  were  separate,  and  separate  motions  were 
made  by  their  counsel  to  dismiss  the  complaint.  The  Municipal 
Court  Act  (§  832)  provides  for  costs  to  the  prevailing  party,  if  he 
shall  have  appeared  by  an  attorney  at  law,  who  files  a  verified  plead- 
ing or  a  written  notice  of  appearance.  Section  3229  of  the  Code  of 
Civil  Procedure  provides  that  a  defendant  is  entitled  to  costs  upon 
the  rendition  of  final  judgment,  unless  the  plaintiff  is  entitled  to 
costs,  and  a  similar  provision  of  the  Code  of  Procedure  (§  805) 
received  a  construction  entitling  each  of  several  defendants,  whose 
interests  were  not  identical,  who  appeared  by  different  attorneys 
and  succeeded,  to  costs.  {Delaware^  Lack.  &  West  R.  R.  Co.  v. 
BurJcwrd^  40  Hun,  625 ;  OUfiera  v.  Belmont^  15  Misc.  Rep.  120.) 

The  judgment  of  the  Municipal  Court  must  be  affirmed,  with 
costs  to  both  defendants. 

WooDWAED,  BiJBB  and  Millee,  JJ.,  concurred;  Hibsohbebo, 
P.  J.,  concurred  in  result. 

Judgment  of  the  Municipal  Court  affirmed,  with  costs  to  each 
respondent 
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Anna  M,  Engleb,  Appellant,  v.  John  Richardson,  Respondent. 

Second  Department,  June  18,  1909. 

Court  —  appeal  —  Municipal  Court  —  exceptions  —  services  rendered  to 

defendant's  mother. 

No  exceptions  are  necessary  to  give  the  Appellate  Division  jurisdiction  to  review 
errors  of  law  committed  upon  the  trial  of  an  action  in  the  Municipal  Court. 

Where  a  plaintiff  sues  for  board,  for  nursing  defendant's  mother,  for  property- 
damaged  and  destroyed  in  her  use  and  for  the  value  of  personal  property 
furnished  at  defendant's  request,  it  is  reversible  error  to  refuse  to  allow  him  to 
show  the  value  of  the  services  and  the  property  destroyed. 

A;»PEAL  by  the  plaintiff,  Anna  M.  Engler,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  rendered  on  the  4th 
day  of  February,  1909. 

Zevi  S.  JSulse  [Homer  H,  Sooville  with  him  on  the  brief],  for 
the  appellant. 

Adolph  Kiendl  [James  E.  Smyth  with  him  on  the  brief],  for  the 
respondent. 

EioH,  J. : 

The  plaintiff  is  dissatisfied  with  a  judgment  of  the  Municipal 
Court  in  her  favor  for  twenty-five  dollars  in  an  action  brought  to 
recover  for  boarding  defendant  and  his  mother;  for  property  dam- 
aged and  destroyed  in  its  u§e  for  the  motlier;  for  nursing  tlie 
mother,  and  for  the  value  of  certain  personal  property  alleged  to 
have  been  furnished  and  done  at  the  defendant's  request,  and  upon 
his  promise  to  pay  tlierefor.  The  board  is  alleged  to  have  been 
furnished  at  an  agreed  price.  Upon  the  trial,  after  proving  the 
rendition  of  the  services,  the  injury  to  the  personal  property  and  the 
furnishing  of  the  board,  the  plaintiff  repeatedly  sought  to  prove 
by  herself  and  an  independent  witness,  both  of  whom  were  shown 
competent,  the  value  of  the  services  and  of  her  property  destroyed, 
which  was  objected  to  and  the  objection  sustained.  This  was  error 
and  requires  the  reversal  of  the  judgment.  It  is  argued  that  we 
are  precluded  from  considering  this  error  for  the  reason  that  the 
record  contains  no  exceptions  to  the  rulings.     No  exceptions  are 
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necessary  to  give  this  court  jurisdiction  to  review  errors  of  law 
committed  upon  the  trial  of  an  action  in  the  Municipal  Court 
{Philips  V.  Siney  61  App.  Div.  428 ;  McGrathv.  Home  Insurance 
Co.y  88  id.  153.)  The  cases  cited  by  the  learned  counsel  for  the 
respondent  to  sustain  his  contention  are  not  applicable  to  an  appeal 
from  the  Municipal  Court. 

The  judgment  of  the  Municipal  Court  must  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

HiHSOHBERG,  P.  J.,  Jenks,  Gaynoe  and  Miller,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Benjamin    F.    Webb,    Appellant,   v.   The    Homer    W.    Hedge 
Company,  Eespondent. 

Second  Department,  June  18,  1909. 

Biflcovery— i]i8|>ection  of  books  —  master  and  servant  —  percentage  of 

profits. 

Where  one  who  is  employed  under  a  contract  whereby  he  is  to  receive  a  fixed 
salary,  a  percentage  of  the  profits  and  one-third  of  the  business  he  brings  in, 
is  discharged  without  previous  notice  and  without  an  opportunity  to  secure 
information  from  his  employer's  books  as  to  the  amount  due  him  under  the 
contract,  an  order  allowing  him  to  inspect  such  books  for  the  purpose  of 
enabling  him  to  prepare  for  trial  should  be  granted. 

Appeal  by  the  plain tiflF,  Benjamin  F.  Webb,  from  an  order  of 
the  Supreme  Court,  made  at  the  Kings  County  Special  Terra  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
24th  day  of  February,  1909. 

K  W.  MbMahon  [Curtis  Calvin  Cooper  and  Charles  Thaddeus 
Terry  with  him  on  the  brief],  for  the  appellant. 

Charles  Raldcme  [Eugene  P,  Weed  with  him  on  the  brief],  for 
the  respondent. 

Rich,  J.: 

This  appeal  is  from  an  order  denying  plaintifFs  motion  for  a  dis- 
covery and  inspection  of  the  books  and  papers  of  the  defendant  • 
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under  the  provisions  of  section  803  of  the  Code  of  Civil  Procednre, 
for  the  purpose  of  enabling  the  plaintiff  to  prepare  for  trial. 

The  complaint  alleges  the  breach  of  a  contract  by  the  defendant, 
which  provided,  among  other  things,  tliat  one  Etheridge,  the  plain- 
tiff's assignor,  was  to  loan  to  defendant  $5,000  for  five  years  and 
that  defendant  was  to  employ  Etheridge  as  its  manager  and  treas- 
urer for  a  period  of  five  years  at  a  fixed  salary,  and  a  fifteen- 
seventy-thirds  sliare  of  the  net  profits  of  defendant's  business  each 
year,  and  a  one-third  share  of  the  profits  of  all  business  secured  by 
the  said  Etheridge  for  the  defendant ;  that  the  contract  was  per- 
formed on  the  part  of  Etheridge  for  about  three  years,  when  lie 
wafi  wrongfully  dismissed.  It  was  shown  by  the  moving  papers 
that  the  dismissal  was  without  previous  notice  and  without  an  oppor- 
tunity to  secure  information  from  defendant's  books  as  to  the 
amount  of  compensation  due  him  under  the  contract;  that  the 
books  are  now  in  the  possession  of  the  defendant,  and  that  an 
inspection  can  be  had  without  serious  inconvenience. 

The  defendant  did  a  large  business  during  the  time  of  Etheridge's 
employment,  and  there  is  no  way  of  showing  the  amount  he  was 
entitled  to  receive  except  by  recourse  to  the  books.  Many  of  the 
matters  now  in  dispute  will  undoubtedly  be  eliminated  by  an  inspec- 
tion, and  we  are  of  the  opinion  that  the  order  should  have  been 
granted.  We  think,  however,  that  there  is  no  occasion  to  take  the 
time  plaintiff  asks  for  the  examination. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  proceeding  remitted  to  the  Special  Term,  with 
instructions  to  make  a  proper  order  for  the  inspection  of  defendant's 
books. 

HiESCHBERG,  P.  J.,  Jenes,  Gaynor  and  Miller,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  costs.  Proceedings  remitted  to  the  Special 
Term  for  the  imposition  of  such  restrictions  on  the  examination  as 
may  be  proper. 
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Thomas  C.  Watkins,  Appellant,  v.  John  Delahunty,  Kespondent. 

Second  Department,  June  18,  1909. 

Partnership  —  contract  to  buy  railroad  construed  —  when  no  termination 
of  partnership  by  sale  of  railroad  to  corporation. 

Action  for  an  accounting  on  an  alleged  partnership  agreement  to  buy  a  railroad, 
to  improve  and  equip  it  and  to  share  the  profits  and  losses  resulting  from  a 
sale.  It  appeared  that  the  railroad  was  in  the  hands  of  a  receiver,  and  had 
been  condemned  by  the  Railroad  Commission,  that  only  a  few  miles  were  in 
operation  and  that  part  of  the  road  had  been  sold  for  taxes.  The  agreement 
))rovided  that  the  parties  should  purchase  the  tax  titles,  receiver's  certificates 
and  other  obligations  existing  against  the  railroad  or  the  receivers  thereof,  and 
that  on  the  sale  of  the  properties  so  purchased  the  losses  and  profits  should 
be  shared  in  certain  proportions.    On  all  the  evidence, 

Held,  that  the  agreement  to  buy  the  tax  titles  and  other  obligations  of  the  rail- 
road was,  under  the  circumstances,  an  agreement  to  buy  the  railroad  itself  as 
the  title  thereto  could  be  acquired  in  no  other  way; 

That,  although  after  the  purchase  of  the  obligations  of  the  railroad  they  were 
transferred  to  a  corporation  organized  by  the  parties  to  take  title  and  rehabili- 
tate the  road,  the  original  agreement  contemplated  the  continuance  of  the 
partnership  until  a  final  sale  of  the  railroad,  and  that  it  was  not  terminated  by 
the  organization  of  the  corporation  and  the  transfer  of  the  partnership  assets 
to  ii,  in  view  of  the  fact  that  the  stock  and  bonds  of  the  corporation  were  not 
distributed  to  the  respective  parties,  but  were  pledged  to  raise  money  to 
improve  and  operate  the  road  prior  to  the  final  sale  of  the  whole  property  to  a 
third  person. 

It  aeems.  that  the  partnership  would  have  terminated  and  merged  in  the  corpora- 
tion by  a  distribution  of  its  stock  and  bonds  according  to  the  respective 
interests  of  the  parties. 

Gatnor,  J.,  dissented. 

Reabgument  of  appeal  by  the  plaintiff,  Thomas  C.  "Watkins,  from 
a  judgment  of  the  Special  Term  for  Trials,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  17th  day  of  April,  1908, 
dismissing  the  complaint  upon  the  merits. 

Robert  B,  Honeyman^  for  the  appellant. 

Charles  F.  Brown  [^Edmund  Luis  Mooney  with  him  on  the 
briefj,  for  the  respondents 
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MiLLBB,  J. : 

This  appeal  presents  only  questions  of  fact  The  record  is  volumi- 
noos ;  the  transactions  involved  are  complicated.  The  learned  trial 
jndge  was  in  doubt  and  dismissed  the  complaint  on  the  ground  that 
the  plaintiff  had  not  established  his  case  by  a  fair  preponderance  of 
the  evidence.  I  think  that  the  documentary  evidence  and  the  con- 
ceded facts  so  strongly  support  the  plaintiff's  contention  as  to 
require  a  new  trial. 

A  point  is  made  that  the  complaint  does  not  fairly  allege  the 
cause  of  action  sought  to  be  recovered  upon.  The  point  is  not  of 
present  importance,  however,  because  the  court  ruled  upon  the  trial 
that  the  complaint  was  sufficient,  refused  for  that  reason  to  allow 
the  plaintiff  to  amend,  and  admitted  the  evidence  objected  to.  If 
necessary  the  pleadings  should  have  been  amended  to  conform  to 
the  proof,  as  it  is  difficult  to  see  how  the  defendant  could  well  claim 
surprise. 

On  the  17th  of  August,  1899,  the  defendant  on  behalf  of  himself, 
Charles  D.  Haines  and  the  plaintiff's  assignor,  William  C.  Koberts, 
purchased  at  referee's  sale  so  much  of  the  L3banon  Springs  railroad 
as  was  within  this  State,  and  on  September  21,  1899,  organized  a 
corporation,  the  Chatham  and  Lebanon  Valley  Railroad,  to  which 
the  title  was  transferred.  On  July  1,  1901,  the  defendant  and 
Roberts,  Haines  having  meanwhile  released  to  them  his  interest, 
sold  the  road  by  a  sale  of  its  stock  and  bonds. 

The  plaintiff's  contention  is  that  in  August,  1898,  said  parties 
entered  into  an  agreement  to  acquire  the  railroad,  to  rehabilitate, 
improve  and  equip  it,  and  ultimately  to  sell  it  and  to  share  the 
resulting  profits  or  losses.     The  action  is  for  an  accounting. 

The  defendant  denies  that  there  was  ever  a  copartnersliip,  but 
admits  that  what  he  calls  a  joint  venture  was  formed  to  purchase, 
not  the  mlroad,  but  certain  tax  titles,  receiver's  certificates  and 
other  obligations  of  it,  with  the  view  of  making  a  profit  on  a  sale 
thereof.  He  asserts  that  the  parties  did  not  originally  contemplate 
the  purchase  of  the  railroad  itself,  and  that  when  it  was  purchased 
and  transferred  to  a  corporation  the  original  contract  was  termi- 
nated, both  by  agreement  of  the  parties  and  by  operation  of 
law. 

Thus  there  are  two  important  questions  of  fact  involved :  I^trstf 


Digitized  by 


Google 


424  Watkins  v.  Delahuntt. 

Second  Department,  June,  1909.  [YoL  188. 

what  was  the  original  agreement,  and,  second,  was  it  terminated  by 
agreement,  if  not  by  operation  of  law,  upon  the  formation  of  the 
corporation. 

The  railroad  extends  from  Cliatham,  Columbia  conntj,  through 
Bensselaer  county  in  this  State,  to  Bennington,  Vt.  When  the 
transaction  in  suit  arose,  the  part  in  this  State  was  in  the  hands 
of  a  receiver  appointed  in  a  creditor's  suit.  It  had  been  condemned 
by  the  Eailroad  Commission,  only  a  few  miles  were  in  operation, 
and  the  part  in  Kensselaer  county  had  been  sold  for  taxes. 

The  original  agreement,  if  in  writing  (the  point  is  in  dispute), 
was  not  produced,  but  the  correspondence  between  the  parties  and 
the  surrounding  circumstances  leave  no  room  to  doubt  that  their 
purpose  from  the  start  was  to  acquire  the  road,  to  rehabilitate  it  and 
to  sell  it.  "With  that  in  view,  they  commenced,  in  August,  1898,  to 
purchase  the  tax  titles,  receiver's  certificates  and  other  obligations 
of  the  road ;  and  the  defendant,  who  is  a  lawyer,  says  that  from 
then  until  the  referee's  sale  he  spent  substantially  all  of  his  time 
straightening  out  the  legal  complications  in  the  way  of  perfecting 
title  and  procuring  a  sale  by  the  referee. 

Haines  proved  to  be  unable  to  contribute  anything,  and  a  further 
agreement  in  writing  was  made  on  November  18,  1898.  That 
agreement  recites  that  the  parties  have  theretofore  agreed  to  pur- 
chase certain  tax  titles,  receiver's  certificates  and  other  obligations 
then  existing  or  which  may  thereafter  exist  against  said  railroad  or 
the  receivers  thereof  in  this  State  and  in  the  State  of  Vermont, 
"  each  of  said  parties  to  contribute  equally  to  the  funds  necessary 
to  make  sucli  purchases,  and  bear  equally  any  losses  that  may  arise 
in  consequence  thereof,"  and  that  Haines  is  unable  to  contribute  his 
jpro  rata  share,  and  then  provides  as  follows :  "  Now,  Therefore,  it 
is  agreed  between  said  parties  that  the  party  of  the  first  part'* 
(meaning  Koberts)  "  shall  provide  the  money  which  is  now  neces- 
sary on  the  part  of  the  party  of  the  second  part "  (meaning  Haines) 
"  to  contribute  for  his  share  of  such  funds,  and  that  on  the  sale  of 
the  properties  thus  purchased  the  losses  shall  be  borne  by  and  the 
profits  divided  between  said  parties  as  follows  :  Three-sixths  thereof 
to  the  party  of  the  first  part,  one-sixth  thereof  to  the  party  of  the 
second  part,  and  two-sixths  thereof  to  the  party  of  the  third  part" 
(meaning  the  defendant).     "  All  of  the  deeds  and  transfers  of  said  . 
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property  on  said  purchases  shall  be  taken  in  the  name  of  the  party 
of  the  first  part  individually,  but  it  is  agreed  that  the  same  are  held 
in  trust,  subject  to  the  terras  of  this  agreement.  Before  a  division 
of  the  profits  each  party  shall  be  reimbursed  the  full  amount  which 
he  has  contributed  to  the  enterprise."  That  agreement  was  drawn 
by  the  defendant,  and  its  recital  of  an  agreement  to  buy  tax  titles, 
etc.,  is  the  basis  of  the  claim  that  the  parties  originally  contem- 
plated the  purchase,  not  of  a  railroad,  but  of  its  obligations.  But 
the  tax  titles  were  more  than  mere  obligations  of  the  railroad.  Upon 
acquiring  them  the  parties  acquired  the  railroad  itself.  Indeed,  the 
defendant  himself  says  that  the  purchase  of  such  titles  prevented 
any  one  else  from  buying  the  road.  Manifestly,  the  receiver's  cer- 
tificates and  other  obligations  were  to  be  acquired  for  the  purpose 
of  clearing  up  the  title.  The  parties  understood  that  the  tax  titles, 
receiver's  certificates  and  other  obligations  represented  the  road. 
The  road  was  in  such  condition  that  it  was  not  practical  to  acquire 
ownership  of  it  except  in  the  way  adopted  by  these  parties,  and  it 
seems  to  me  that  the  contract  of  November  eighteenth  is  to  be  con- 
strued precisely  as  though  it  had  recited  an  agreement  to  purchase 
the  road  itself.  If  there  could  otherwise  be  any  doubt  on  this 
point  the  memorandum  drawn  and  signed  by  the  defendant  on 'the 
purchase  at  referee's  sale  in  August,  1899,  sets  it  at  rest.  That 
memorandum  recites  that  the  signer  had  purchased  the  road  "  as 
trustee  for  Messrs.  Wm.  C.  Roberts,  Charles  D.  Haines  •&  myself 
pursuant  to  an  understanding  &  a  certain  agreement  between  us 
heretofore  made  with  reference  to  said  railroad."  It  may  be  taken 
as  conclusively  established  then,  notwithstanding  the  defendant's 
denial,  that  the  original  agreement  contemplated  the  purchase  of 
the  railroad,  and  the  trial  court  so  found. 

The  defendant  says  that  he  thought  the  transaction  had  made  him 
"  rich  beyond  the  dreams  of  avarice,"  and  it  is  evident  that  in  the 
early  stages  of  it  the  parties  expected  to  realize  handsome  profits. 
Of  course  they  knew  that  that  could  only  be  done  by  organizing  a 
corporation  to  take  title,  rehabilitate  the  road  and  put  it  in  opera- 
tion, and  the  trial  court  found  that  that  was  contemplated  by  them. 
We  may  now  re-examine  the  agreement  of  November  eighteenth. 
That  provides,  not  for  the  transfer  of  the  property  to  a  corporation, 
and  the  issuance  of  its  stock  and  bonds  to  the  parties  in  proportion  * 
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to  their  contributions  and  interests,  but  for  the  sale  of  the  proper- 
ties purchased  and  a  sharing  of  profits  or  losses  resulting  therefrom. 
That  actual,  not  paper,  profits  were  contemplated  is  further  shown 
by  the  provision  for  reimbursement  before  any  division  of  profits. 
The  trial  court  found  that  the  transfer  of  the  property  to  the  corpo- 
ration in  exchange  for  its  securities  was  not  the  sale  contemplated 
by  the  parties,  but  was  made,  as  tliey  understood,  to  coinply  with 
the  Railroad  Law  of  the  State.  The  corollary  to  that  fiiidingis  that 
the  ultimate  sale  of  the  road,  by  a  sale  of  the  stock  and  1)ond8  of 
the  corporation  to  Dr.  Webb,  was  such  a  sale  as  the  parties  contem- 
plated, whereupon  profits  or  losses  were  to  be  shared.  The  argu- 
ment of  the  defendant,  based  upon  tiie  fact  that  the  written  con- 
tracts in  evidence  and  the  complaint  are  both  silent  respecting  the 
formation  of  a  corporation  to  take  title  and  operate  the  road 
pending  the  sale  contemplated,  is  met  by  the  established  fact  that 
that  was  an  incident,  a  mere  detail,  of  the  plan,  the  ultimate  result 
of  which  was  to  be  a  sale  of  the  property  and  a  sharing  of  actual, 
not  paper,  profits  or  losses. 

We  have  it  then  conclusively  established  by  the  evidence  and 
found  by  the  trial  court  that  the  original  contract  contemplated  the 
purchase  of  the  railroad  itself,  the  formation  of  a  corporation  to 
take  title  and  rehabilitate  it,  the  ultimate  sale  of  it,  and  a  sharing  in 
the  profits  or  losses  resulting  from  the  entire  transaction. 

As  the  original  agreement  contemplated  the  continuance  of  the 
copartnership  until  the  final  sale,  it  was  not  ipso  facto  terminated 
by  the  organization  of  the  corporation  and  the  tmnsfer  of  the  part- 
nership assets  to  it.  There  was  a  nominal  issue  of  $1,000,000 
capital  stock  for  the  title  acquired  at  referee's  sale,  and  an  issue  of 
$350,000  of  bonds  was  authorized,  of  which  $250,000  was  nomi- 
nally issued  for  the  tax  titles  previously  acquired.  Thus  the  copart- 
nership assets  were  converted  into  $1,000,000  stock  and  $250,000 
of  bonds.  The  copartnership  might  then  have  been  terminated  by 
agreement,  and  undoubtedly  it  would  have  been  merged  in  the  cor- 
poration by  a  distribution  of  the  stock  and  bonds  of  the  corporation 
according  to  the  respective  interests  of  the  parties.  {Kennedy  v. 
Porter,  109  N.  T.  550.)  Instead  of  deciding  the  contrary,  as  is 
contended,  that  case  is  a  square  authority  for  the  proposition  that  a 
copartnership  may  own  the  stock  of  a  railroad  and  by  means  of  such 
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ownership  operate  it.  We  are  now  dealing  only  with  questions 
arising  between  the  parties  themselves. 

In  view  of  the  answer  to  the  firet  question,  I  think  the  burden 
was  on  the  defendant  to  prove  tliat  the  copartnership  was  merged  in 
the  corporation  either  by  agreement  of  the  parties  or  by  a  distribu- 
tion of  the  copartnership  assets.  But,  as  I  view  the  evidence,  that 
question  is  unimportant. 

The  defendant  says  that  about  the  time  of  the  purchase  of  the 
road  at  receiver's  sale,  and  before  the  corporation  was  organized,  he 
informed  Eoberts  that  his  disbursements  amounted  approximately 
to  $10,000 ;  that  it  was  then  agreed  between  them  that  he  should 
have  $10,000  of  bonds  to  cover  his  disbursements  and  3,000  shares 
of  stock  as  his  share  of  profits,  and  that  Boberts  should  take  sufficient 
bonds  to  cover  his  advances,  whatever  the  amount  might  be,  and 
should  take  his  share  of  the  stock,  which  was  subsequently  put  at 
6,000  shares ;  and  that  soon  after  the  organization  of  the  corpora- 
tion a  division  of  the  stock  and  bonds  between  him  and  Roberts 
was  made  in  accordance  with  that  agreement.  The  defendant's 
claim  is  that  he  then  regarded  his  interest  in  the  corporation  as  a 
permanent  investment,  that  he  supposed  Roberts  was  financing  the 
company  by  selling  bonds,  that  he  had  no  knowledge  of  what  was 
done  to  improve,  equip  and  operate  the  road,  and  that  his  "  cry  was 
for  dividends." 

Wlien  that  agreement  is  claimed  to  have  been  made,  Haines  was 
still  a  partner,  but  the  agreement  took  no  account  of  him.  If  stock 
had  then  been  divided  among  the  three  partners  as  profits,  upon 
the  basis  stipulated  in  their  written  contract,  the  ratio  would  have 
been  three,  two  and  one,  and  when  Haines  was  later  eliminated,  as 
stated  infra,  the  ratio  would  have  been  three  to  two,  as  is  conceded 
by  the  parties  and  found  by  the  court.  There  is  no  pretense  that 
there  was  ever  a  division  or  an  agreement  to  divide  upon  either  basis. 

At  the  time  of  the  purchase  of  the  railroad  Roberts  had  con- 
tributed upwards  of  $115,000  in  cash;  the  defendant  had  contrib- 
uted not  to  exceed  $5,850,  besides  some  small  disbursements,  in 
cash,  and  his  individual  note  for  $10,000.  Although  there  is  a 
claim  to  the  contrary,  the  defendant's  letter  in  evidence  conchisively 
shows  that  that  note  was  contnbuted  by  him  as  a  part  of  his 
advances  to  the  enterprise.     He  claimed  that  when  the  agreement 
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for  division  was  made,  Roberts  agreed  to,  and  in  fact  did,  take  up 
that  note  and  return  it  to  liitn  with  his  stock  and  bonds,  or  at  about 
the  time  that  he  received  his  stock  and  bonds.  But  it  was  estab- 
lished that  the  note  was  renewed  on  September  8,  1899,  by  a 
demand  note  for  $10,000  made  by  the  defendant,  which,  together 
with  other  notes,  all  secured  by  bonds,  was  carried  by  the  bank 
until  the  final  sale  of  the  road,  when  Roberts  had  to  redeem  the 
bonds  in  order  to  deliver  them  pursuant  to  his  agreement,  as  here- 
inafter stated.  The  defendant  attempted  to  show  that  he  had  made 
a  cash  contribution  of  $10,000,  but  to  do  that  he  had  to  include 
$2,000  advanced  after  the  making  of  the  alleged  contract,  all  of 
his  minor  disbursements,  personal  expenses  up  to  the  following 
December,  and  over  $500  interest  reckoned  to  the  following 
December,  and  then  he  fell  short  $200. 

On  the  twenty-ninth  of  November,  more  than  two  months  after 
the  organization  of  the  corporation,  Roberts  and  the  defendant 
bought  out  Haines  and  eliminated  him  from  the  enterprise.  The 
agreement  to  which  all  were  parties  was  drawn  by  the  defendant 
It  recited  the  prior  agreements,  the  commencement  of  an  action  to 
rescind  them  so  far  as  the  party  of  the  first  part  (Haines)  was  con- 
cerned, "*(?  that  the  said  agreements  shall  affect  only  the  parties 
of  the  second  jpart "  (Roberts  and  the  defendant),  an  agreement 
between  the  parties  that  said  agreements  "  shall  so  ie  rescinded  so 
fa/r  as  concerns  the  party  of  the  first  part^'*  and  then  provided  that 
in  consideration  of  the  paymeiit  of  $3,000,  which  Roberts  and  the 
defendant  agreed  to  pay  on  December  4,  1899,  "  the  party  of  the 
first  part  hereby  agrees  to  and  with  the  parties  of  the  second  part, 
that  said  contracts  bo  and  the  same  hereby  are,  so  far  as  the  same 
relate  to  said  party  of  the  first  part,  in  all  things  rescinded,  vacated, 
annulled  and  set  aside."  Roberts  advanced  the  $3,000,  and  it 
certainly  cannot  be  claimed  that  that  money  was  loaned  by  him  to 
the  corporation. 

If  the  agreement  claimed  had  been  made,  the  stock  and  bonds 
would  have  been  issued  and  divided  pursuant  to  it  as  soon  as  practi- 
cable after  the  formation  of  the  corporation,  and  certainly  when 
Haines  was  eliminated.  It  was  established  that  the  only  certificates 
of  stock  issued  upon  the  organization  of  the  corporation  were  cer- 
tificates for  a  few  shares  each  to  qualify  some  dummy  directors, 
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who  do  not  appear  ever  to  have  attended  a  directors'  meeting.  No 
certificates  at  all  were  issued  or  delivered  to  the  defendant  or  Eoberts 
untQ  July,  1900,  almost  a  year  after  the  organization  of  the  corpo- 
poration,  and  the  defendant  admits  that  at  that  time  the  Vermont 
end  of  the  road  had  been  acquired,  wherefore  it  was  necessary  to 
make  out  a  new  set  of  books  to  comply  with  the  requirements  of 
the  Interstate  Commerce  Commission  and  to  make  it  appear  that  at 
least  $10,000  of  stock  per  mile  had  been  issued.  In  fact,  Roberts 
and  the  defendant  had  attended  the  receiver's  sale  of  tiie  Vermont 
end  of  the  road  in  April,  1900 ;  the  defendant  had  bid  in  the  road 
in  the  name  of  Roberts  individually ;  Roberts  paid  the  purchase 
price  and  took  a  deed  in  his  own  name,  the  defendant  attending  to 
all  of  the  legal  details,  and  the  title  stood  iu  Roberts'  name  until 
the  final  sale  of  the  road,  when  he  conveyed  it  to  the  corporation. 
It  is  to  be  noted,  therefore,  that  the  mortgage  to  secure  the  bond 
issue  did  not  cover  the  Vermont  end  of  the  road. 

No  bonds  were  delivered  at  all  until  December  5, 1899,  when 
five  $1,000  bonds  were  delivered  to  the  defendant,  and  were  by 
him  pledged  as  security  for  his  individual  note  on  which  he  bor- 
rowed $6,000  of  his  personal  friend,  Mr.  Oanfield ;  on  the  28th  of 
December  he  got  five  more  bonds  and  gave  his  receipt  for  them ; 
on  the  1st  of  May,  1900,  he  got  ten  bonds,  and  pledged  them  to 
Mr.  Canfield  as  security  for  his  individual  note  of  $10,000  ;  in  Sep- 
tember, 1900,  he  got  six  bonds  and  pledged  them  to  Mr.  Canfield  as 
security  for  a  $6,000  note  made  by  the  corporation  and  indorsed  by 
him  and  Roberts;  at  other  times,  which  do  not  appear,  he  got 
bonds,  and  when  the  road  was  finally  sold,  in  addition  to  the  bonds 
pledged  to  Mr.  Canfield,  he  had,  not  ten,  but  fourteen  bonds.  The 
bonds  not  taken  by  the  defendant  were  all  deposited  by  Roberts  in 
the  bank  as  security  for  loans. 

Manifestly  both  of  the  parties  knew  that  there  was  no  market  for 
either  the  stock  or  the  bonds.  While  Roberts  attended  personally 
to  the  expenditures  in  improving  and  operating  the  road,  I  cannot 
believe  that  the  defendant  was  ignorant  of  the  fact  that  the  money 
with  which  to  do  that,  aside  from  the  small  amount  raised  by 
the  defendant,  was  borrowed  by  Roberts  on  his  personal  credit, 
using  the  bonds  as  collateral.  The  money  which  the  defendant 
was  able  to  borrow  was  not  put  into  the  treasury  of  the  company, 
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but  was  deposited  by  him  in  the  bank  to  the  credit  of  Koberts 
individually. 

On  July  1,  1901,  the  road  was  sold  to  Dr.  Webb  for  $250,000 
free  and  clear.  Roberts  agreed  to  deliver  all  of  the  stock  and 
bonds  and  personally  guaranteed  the  title,  and  assumed  the  payment 
of  all  claims  against  the  road.  The  purchaser  retained  $25,000  as 
security  for  that  guaranty,  pending  the  termination  of  some  suits 
against  the  corporation  in  which  the  defendant  appeared  as  attorney. 
Those  suits  were  not  all  closed  up  until  June,  1906,  when  the  final 
payment  was  made  on  the  contract.  It  was  then  for  the  first  time 
possible  for  the  partners  to  have  a  final  accounting,  and  Roberts 
immediately  demanded  one.  In  order  to  deliver  the  stock  and 
bonds  according  to  the  agreement,  Roberts  had  to  redeem  those 
which  had  been  pledged  as  security  for  loans.  He  says  that  the 
defendant  represented  to  him  that  $31,300  was  required  to  redeem 
the  stock  and  bonds  pledged  to  Mr.  Canfield,  and  a  check  was  made 
to  the  defendant  for  that  amount  and  he  obtained  and  deposited  the 
stock  and  bonds. 

I  have  undertaken  to  state  what  appear  to  me  to  be  the  control- 
ling circumstances  in  the  case.  There  are  many  other  details,  all 
tending  to  strengthen  the  view  which  I  have  indicated,  but  which 
cannot  be  enumerated  without  extending  this  opinion  beyond  reason- 
able limits.  It  is  manifest  that  as  between  the  parties  the  corporation 
was  but  a  paper  affair  and  its  issue  of  stock  and  bonds  only  nominal. 
The  evidence  plainly  shows  that  the  stock  and  bonds  were  never 
divided  between  the  parties  in  accordance  with  the  agreement  as 
claimed  by  the  defendant,  or  the  actual  contributions  of  the  parties, 
or  the  original  agreement.  The  conduct  of  the  parties  throughout 
is  consistent  with  the  continuance  of  the  copartnership  and  irrecon- 
cilable with  the  claim  that  it  was  terminated  and  merged  into  the 
corporation.  It  seems  to  me  that  the  established  facts,  when  consid- 
ered in  the  light  of  the  original  agreement  as  found  by  the  trial 
court,  admit  of  but  one  conclusion,  and  required  a  judgment  in  favor 
of  the  plaintiff.     Hence,  I  vote  for  a  new  trial. 

Woodward,  Jbnks  and  Rich,  JJ.,  concurred ;  Gatnob,  J.,  voted 
for  aflSrmance. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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Ii^  the  Matter  of  the  Application  of  John  T,  Pibib,  as  Creditor  of 
the  Estate  of  Adelb  M.  Downing,  Deceased,  Eespondent,  for 
the  Disposition  of  the  Beal  Estate  of  Said  Deceased  for  the 
Payment  of  Her  Debts. 

Raphael    Kbasnow,   Appellant;    Elizabeth    A.    Downing   and 
Others,  Bespondents. 

Second  Department,  June  22, 1909. 

Sxecators  and  administrators — sale  of  lands  to  pay  debts —jurisdiction 
-^  pleading — when  petition  insufficient  —  evidence — note  secured  by 
mortgage. 

The  jurisdiction  of  the  Surrogate's  Court  to  entertain  a  proceeding  for  the  sale 
of  real  property  to  pay  the  debts  of  a  decedent  is  statutory,  and  must  be 
exercised  in  the  manner  and  according  to  the  procedure  prescribed. 

The  existence  of  a  debt  is  a  fact  essential  to  Jurisdiction;  and  the  facts  necessary 
to  establish  such  debt  must  appear  in  the  petition. 

An  allegation  that  the  petitioner  is  a  creditor  of  the  decedent  to  a  certain  amount 
vith  interest  is  a  mere  conclusion  insufficient  to  warrant  a  decree. 

As  one  petitioning  for  such  sale  must  be  either  an  executor  or  administrator,  or 
a  judgment  creditor,  or  any  other  creditor  except  a  mortgage  creditor,  allega- 
tions showing  that  a  third  person  has  a  yalid  claim  against  the  decedent  are 
insufficient  to  give  the  court  jurisdiction. 

In  such  proceeding  the  surrogate  must  determine  the  validity,  or  amount  of  a 
claim,  if  put  in  issue. 

Although  a  mortgage,  which  has  been  acknowledged  and  recorded,  is  admissible 
in  evidence,  a  note  secured  by  such  mortgage  is  not  admissible  without  proof 
of  the  signature. 

Such  note  is  not  made  admissible  by  the  mere  fact  that  a  mortgage  already  in 
evidence  contains  a  recital  showing  that  it  was  given  to  secure  a  note  of  like 
date  and  tenor. 

16  9eem$,  that  if  there  has  been  evidence  of  the  genuineness  of  the  signature  of  a 
note  which  was  disputed,  a  mortgage  purporting  to  be  given  to  secure  a  note 
of  like  date  and  tenor  is  competent  corroborative  evidence. 

WooDWABD,  J.,  dissented,  with  opinion. 

Appeal  by  Raphael  Krasnow  from  a  decree  of  the  Surrogate's 
Court  of  the  county  of  Kings,  entered  in  said  Surrogate's  Court  on 
the  7th  day  of  April,  1908. 

Arthur  O.  Wiesmei'  [Charles  C.  Suffren  with  him  on  the  brief], 
for  the  appellant, 

Charles  L  Woody  for  the  respondents. 
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Burr,  J. : 

This  appeal  is  taken  from  a  judgment  of  the  Surrogate's  Coart 
of  Kings  county  directing  a  sale  of  the  real  property  of  which 
Adele  M.  Downing  died  seized  to  pay  the  debts  of  the  dece- 
dent. Exception  was  taken  to  the  denial  of  a  motion  to  dismiss 
the  proceedings  upon  the  ground  that  the  petition  did  not  state 
facts  sufficient  to  authorize  such  sale,  and  exception  was  also 
taken  to  the  admission  of  certain  evidence  tending  to  establish 
that  John  T.  Pirie  and  Susan  Wright  were  creditors  of  the  dece- 
dent,  and  to  the  sufficiency  of  such  evidence.  These  exceptions 
seem  to  us  to  be  fatal.  The  jurisdiction  of  the  Surrogate's  Court 
to  entertain  such  a  proceeding  is  statutory,  and  must  be  exer- 
cised in  the  manner  and  according  to  the  procedure  prescribed 
in  the  statute.  {Duryea  v.  Mackey^  151  N.  Y.  204.)  The  exist- 
ence of  a  debt  is  one  of  the  facts  essential  to  confer  jurisdiction 
(Code  Civ.  Proc.  §  2752)  and  to  authorize  a  decree.  (Id. 
§  2756.)  The  facts  necessary  to  establish  the  existence  of  a  debt 
must  be  set  forth  in  the  petition.  {Mead  v.  Sherwood^  4  Redf. 
352;  Matter  of  German  BanTc^  39  Hun,  181.)  So  far  as  the 
claim  of  the  petitioner  is  concerned,  no  such  facts  are  stated. 
The  petition  alleges  that  John  T.  Pirie  is  a  creditor  of  the 
decedent  to  the  amount  of  $325  and  interest  from  December 
17,  1896.  This  is  a  mere  conclusion.  It  is  impossible  to  deter- 
mine from  the  petition  how  or  when  the  alleged  indebtedness 
arose,  or  whether  for  goods  sold  upon  a  note,  for  rent,  or  in 
any  other  way.  This  would  clearly  be  an  insufficient  statement 
of  facts  in  a  complaint  under  the  provisions  of  the  statute. 
(Code  Civ.  Proc.  §  481 ;  Bogardus  v.  Ne^jo  York  Life  Ins. 
Co.,  101  N.  Y.  328 ;  MiUer  v.  White,  4  Hun,  62.)  We  do  not 
see  why  a  less  specific  statement  of  facts  should  be  admitted  in 
a  proceeding  of  this  kind.  In  answer  to  this  objection  it  is 
claimed  that  the  petition  at  least  states  facts  from  which  it  may 
be  found  that  Susan  Wright  has  a  valid  claim  against  the  dece- 
dent, and  that  this  is  enough  to  give  the  court  jurisdiction.  If 
the  petitioner  had  set  forth  facts  showing  his  own  indebtedness, 
one  debt  might  be  sufficient  {Matter  of  Germam,  BanJc^  supra),  but 
the  petitioner  must  be  either  the  executor  or  administrator  or  a 
judgment  creditor  or  any  other  creditor  except  a  mortgage  creditor. 
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(Code  Civ.  Proc.  §  2760.)  The  statute  does  not  permit  any  other 
person  to  call  upon  the  court  to  act.  But  not  only  was  the  petition 
insufficient,  the  proof  also  was  fatally  defective.  If  the  validity  or 
amount  of  a  claim  is  disputed  the  surrogate  must  determine  this. 
{Matter  of  Haxtun^  102  N.  Y.  157.)  The  petitioner's  claim  was 
through  an  alleged  assignment  from  Eliza  J.  McCormack.  Upon 
the  hearing  a  mortgage  purporting  to  be  made  by  Adele  M.  Down- 
ing to  Eliza  J.  McCormack  was  oflPered  in  evidence.  This  mort- 
gage was  dated  February  1, 1892,  and  contained  a  recital  that  it  was 
given  to  secure  two  notes  for  $500  each,  made  by  the  mortgagor  to 
the  mortgagee,  one  payable  six  mouths  from  date,  the  other  eigh- 
teen months  from  date.  The  mortgage  covered  property  at  Sea 
Cliff.  It  was  objected  to  as  immaterial,  irrelevant  and  incompetent, 
but  the  objection  was  overruled.  This  mortgage  is  not  printed  in 
full  in  the  appeal  book,  but  we  may  presume  as  it  was  recorded 
that  it  was  properly  acknowledged.  It  was,  therefore,  admissible 
in  evidence.  (Code  Civ.  Proc.  §  937.)  The  petitioner  then  offered 
in  evidence  a  paper  purporting  to  be  a  note  of  the  said  Adele  M. 
Downing  to  the  said  Eliza  J.  McCormack,  dated  February  1,  1892, 
payable  eighteen  months  after  date,  for  $500.  This  paper  was  not 
acknowledged.  If  it  had  been  it  could  not  have  been  received  in 
evidence.  (Code  Civ.  Proc.  §  937.)  When  offered  in  evidence  it 
was  objected  to  as  immaterial,  irrelevant  and  incompetent,  and 
specifically  upon  the  ground  that  the  making  of  the  note  was  not 
sufficiently  proved.  This  objection  was  overruled  and  an  exception 
taken.  The  genuineness  of  the  signature  to  this  note  was  a  vital 
fact  to  be  proved;  It  is  quite  likely  that  the  note  is  genuine.  No 
evidence  whatever  was  offered  upon  that  point,  although  the  statute 
provides  an  easy  method  of  obtaining  an  admission  respecting  the 
same.  (Code  Civ.  Proc.  §  735.)  The  petitioner  now  claims  that 
the  fact  that  the  mortgage  contains  a  recital  that  it  was  given  to 
secure  a  note  of  like  date  and  tenor  with  the  paper  offered  in  evi- 
dence is  proof  of  the  execution,  of  this  paper.  The  recital  in  the 
mortgage  might  be  sufficient  to  prove  the  existence  of  a  note,  but 
not  of  this  note.  If  this  had  been  a  suit  on  the  note  and  the  maker 
were  living  and  the  plaintiff  had  called  her  as  a  witness  and  asked 
her  whether  on  the  1st  of  February,  1892,  she  had  made  a  note  to 
App.  Drv,—  Vol.  CXXXIIl.        28 
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the  order  of  Eliza  J.  McCorinack  for  $600,  payable  eighteen  months 
after  datOj  and,  upon  receiving  an  affirmative  answer,  had  allowed 
her  to  leave  the  stand  without  identifying  the  paper  which  she 
signed,  I  tliink  that  the  note  could  not  be  received  in  evidence  with- 
out further  proof.  {Palmei*  v.  Manning^  4  Den.  131 ;  Sliaver  v. 
Ehle,  16  Johns.  201 ;  Bardin  v.  StevensorVy  75  N.  Y.  164 ;  People 
V.  Corey^  148  id.  476,  486.)  But  the  declaration  in  the  mortgage 
certainly  amounts  to  no  more  than  such  evidence  would  amount  to. 
Non  constat  that  the  note  which  the  mortgage  was  given  to  secure 
may  be  in  the  hands  of  another  person,  for  there  may  have  been 
more  than  one  note  given  by  Adele  M.  Downing  on  February 
1,  1892,  payable  eighteen  months  from  date,  or  the  note  offered 
in  evidence  may  have  been  one  given  by  a  person  of  similar  name, 
or  it  may  have  been  a  forgery.  If  there  had  been  evidence  as 
to  the  genuineness  of  the  signature  which  had  been  disputed, 
it  might  well  be  that  the  recital  in  the  mortgage  would  be 
competent  corroborative  evidence  in  favor  of  the  genuineness  of 
the  note,  but  of  itself  it  was  insufficient  to  authorize  a  judgment. 
{Bardin  v.  Stevensonj  supra ;  People  v.  Corey ^  supra.)  In  the 
case  last  cited  each  of  these  cases  was  considered,  and  the  doctrine 
of  Palmer  v.  Manning,  that  such  an  admission  was  not  of  itself 
sufficient  to  establish  liability,  was  affirmed.  The  finding  of  the 
surrogate  that  it  was  the  note  of  Adele  M.  Downing,  which  finding 
was  excepted  to,  was  error,  as  there  was  no  other  evidence  to  sup- 
port it.  The  petitioner  also  contends  (to  quote  from  his  brief)  that 
"  When  an  instrument,  to  which  there  are  no  subscribing  witnesses, 
comes  from  the  possession  of  the  person  entitled  to  its  custody,  it 
may  be  read  in  evidence  without  proof  of  execution,  as  this  will  be 
presumed  when  no  circumstances  of  suspicion  are  shown."  He 
cites  in  support  of  this  St.  John  v.  American  Mutual  Life  Ins. 
Go.  (2  Duer,  419 ;  affd.,  13  N.  Y.  31).  Inadvertently  this  citation, 
apparently  taken  from  the  syllabus  of  the  case,  is  not  correctly 
made.  It  is  as  follows :  "  An  assignment,  or  other  instrument  in 
writing,  to  which  there  is  no  subscribing  witness,  when  it  comes 
from  the  possession  of  the  person  entitled  to  its  custody,  may  be 
read  in  evidence,  upon  proof  of  its  being  genuine^  without  proof  of 
its  actual  execution  at  the  time  of  its  date."  In  that  case  there  was 
positive  proof  as  to  the  handwriting  of  the  maker.    Failure  to  pro- 
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dnce  and  prove  the  note,  altlioiigli  tlie  mortgage  which  was  given  to 
secure  it  was  produced,  would  justify  a  finding  that  the  debt  was 
paid.    {Bergen  v.  Urbahn,  83  N.  Y.  49. 

The  decree  of  the  Surrogate's  Court  should  be  reversed  with  costs. 

Jenks  and  Gaynob,  JJ.,  concurred ;  Milleb,  J.,  concurred  on 
the  first  ground  stated  in  the  opinion ;  Woodward,  J.,  read  for 
affirmance. 

Woodward,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  opinion  of  Mr.  Justice  Bqbr.  The 
suggestion  that  the  allegation  of  the  petition  that  John  T.  Pirie  is  a 
creditor  of  the  decedent  to  the  amount  of  $325  and  interest  from 
December  17,  1896,  is  a  mere  conchision,  does  not  strike  me  as  hav- 
ing force.  It  is  clearly  a  statement  of  a  fact.  He  says  tiie  dece- 
dent owes  him  tlie  sum  of  $325  and  interest  from  a  certain  date. 
What  more  can  he  do  ?  He  is  not  obliged  to  plead  his  evidence,  to 
say  that  he  owes  him  $325  on  a  promissory  note,  and  to  set  out  the 
note ;  he  complies  with  the  requirement  of  section  481  of  the  Code 
of  Civil  Procedure,  that  he  shall  make  a  "  plain  and  concise  state- 
ment of  the  facts  constituting  each  cause  of  action  without  unneces- 
sary repetition,"  when  he  says  that  the  decedent  owes  him  $325, 
and  if  this  statement  is  challenged,  then  he  is  to  produce  the  evi- 
dence of  the  debt.  The  court  acquires  jurisdiction  under  the  pro- 
visions of  sections  2472  and  2749  of  the  Code  of  Civil  Procedure 
if  the  petition  sets  forth  any  item  of  indebtedness  due  from  the 
decedent,  stating  the  amount  and  to  whom  the  same  is  owing  {Mat- 
ter of  Gerfncm  Bankj  39  Hun,  181,  185),  and  clearly  this  allegation 
of  the  petition  is  suflScient  for  this  purpose.  But  it  is  urged  that 
the  proof  is  fatally  defective ;  that  if  the  validity  or  amount  of  a 
claim  is  disputed  the  surrogate  must  determine  this  {Matter  of 
Haatun^  102  N.  Y.  157),  and  that  the  evidence  in  support  of  the 
claim  does  not  meet  the  requirements. 

It  seems  important  to  an  intelligent  discussion  of  the  question 
that  we  get  the  true  situation  of  the  parties  and  see  what  questions 
are  open  to  consideration  here.  Questions  of  importance,  under 
some  considerations,  become  purely  academic  under  other  circum- 
stances. Adele  M.  Downing  died  in  September,  1905,  leaving  a 
last  will  and  testament.     She  was  at  the  time  of  her  death  seized 


Digitized  by 


Google 


436  Mattbb  ot  Fibiib. 


Second  Department,  June,  1909.  [Vol.  188. 

in  fee  of  the  real  property  described  in  the  petition,  which  petition 
was  made  under  the  provisions  of  title  6  of  chapter  18  of  the  Code 
of  Civil  Procedure,  and  is  a  special  proceeding  for  the  purpose  of 
selling  real  estate  to  pay  debts.  This  real  estate  was  subject  to  a 
mortgage  made  by  decedent  in  189Sy  which  mortgage  is  now  held 
by  Meyer  Jacobs.  Under  decedent's  will  this  real  estate  was 
devised  to  her  daughteriu-law,  Elizabeth  A.  Downing,  who  was 
made  sole  executrix  of  the  will.  She  did  not  advertise  for  claims 
against  the  estate,  and  in  July,  1907,  filed  an  account  showing  that 
decedent's  personal  estate  was  insufficient  to  pay  either  her  debts  or 
hep  funeral  expenses.  On  the  16th  day  of  December,  1905,  Eliza- 
beth A.  Downing,  as  sole  devisee  under  the  will,  sold  and  conveyed 
the  premises  in  question,  subject  to  the  mortgage  now  held  by 
Meyer  Jacobs,  to  the  appellant,  Raphael  Krasnow.  In  this  trans- 
action Elizabeth  A.  Downing  took  back  a  purchase-money  mortgage, 
which  siie  subsequently  assigned  to  the  respondent,  Moses  L 
Parshelsky. 

The  petitioner,  as  I  have  already  suggested,  instituted  this  special 
proceeding  for  the  purpose  of,  procuring  the  sale  of  the  real  estate 
described  in  his  petition,  and  I  think  it  is  clear  that  he  stated  all  of 
the  facts  required  by  the  statute  to  give  jurisdiction  to  the  surro- 
gate. This  special  proceeding  was  instituted  within  three  years 
from  the  time  that  letters  were  issued  to  Elizabeth  A.  Downing  as 
sole  executrix  under  the  will,  and  the  law  is  well  established  that 
during  a  period  of  three  years  the  creditors  of  a  decedent  have  a 
kind  of  statutory  lien  upon  the  real  estate  left  by  him,  and  that  such 
real  estate  cannot  be  so  aliened  by  his  heirs  or  devisees  during  that 
time  as  to  defeat  the  claims  of  creditors  thereon  {Piatt  v.  PlaUj 
105  N.  Y.  488,  497),  and  that  an  intending  purchaser  of  real  estate 
is  bound  to  know  that  the  real  estate  is  subject  to  the  payment  of  a 
decedent's  debts  within  three  years  from  the  probate  of  the  will. 
{Olyphant  v.  Phyfe^  48  App.  Div.  1 ;  affd.  on  opinion  below,  166 
N.  Y.  630,  631.)  It  is  apparent,  then,  that  the  appellant,  Erasnow, 
and  the  respondent,  Parshelsky,  having  acquired  their  rights  under 
the  period  that  the  real  estate  was  subject  to  this  lien,  took  subject 
to  this  lien,  and  they  are  in  no  better  position  and  have  no  greater 
rights  than  belong  to  Elizabeth  A.  Downing,  as  sole  devisee  under 
the  will. 
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Both  Elizabeth  A.  Downing  and  Kraenow  answered  the  petition, 
making  a  general  denial  of  the  material  facts  and  setting  up  the 
Statute  of  Limitations,  and  upon  the  trial  the  petitioner  offered  in 
evidence  a  mortgage  made  by  the  decedent,  Adele  M,  Downing,  to 
Eliza  J.  McCormack,  under  an  assignment  of  which  he  claimed. 
Mr.  Wiessner,  appearing  for  Krasnow,  objected  to  this  as  imma- 
terial, irrelevant  and  incompetent,  and  as  not  binding  upon  the 
respondent  Krasnow.  The  objection  was  overruled  and  an  excep- 
tion taken,  but  it  is  now  conceded  that  this  mortgage,  being 
recorded,  must  be  presumed  to  have  been  properly  acknowledged, 
and,  therefore,  competent  evidence  of  any  fact  which  it  tended  to 
prove.  Then  counsel  for  petitioner  offered  "  Also  the  second  of  the 
two  notes  mentioned  in  the  mortgage  just  offered  in  evidence." 
Mr.  Wiessner  objected  to  this  as  ^^  immaterial,  irrelevant  and  incom- 
petent, as  not  binding  on  these  respondents,  and  as  incompetent 
under  section  829  of  the  Code,"  and  moved  "  to  strike  out  the 
characterization  as  the  second  note  referred  to  in  the  mortgage." 
The  objections  were  overruled  and  the  motion  denied,  exceptions 
being  noted.  This  was  the  only  objection  raised  in  behalf  of  Kras- 
now, but  Mr.  Reiter,  appearing  for  Elizabeth  A.  Downing,  also 
objected,  "  as  incompetent  and  immaterial,  the  making  of  the  note 
not  being  sufficiently  proved."  This  was  overruled,  with  an  excep- 
tion noted.  Mr.  Wiessner  and  Mr.  Reiter  were  making  separate 
objections  and  taking  exceptions,  in  one  case  it  being  stated  in  the 
minutes  that  the  same  objection  was  taken  by  both  counsel  for 
respondents,  and  it  may  be  fairly  questioned  whether  a  separate 
objection  and  exception  taken  in  behalf  of  Elizabeth  A.  Downing, 
who  does  not  appeal,  is  available  for  Mr.  Krasnow.  When  his 
counsel  stated  his  objections  to  the  admission  of  the  note  as  imma- 
terial, irrelevant  and  incompetent,  as  not  binding  on  these  respond- 
ents, and  as  incompetent  under  section  829  of  the  Code,  he  must  be 
deemed  to  have  stated  all  the  objections  which  he  desired  to  urge, 
and,  as  none  of  these  tSa  available  here,  it  is  difficult  to  understand 
what  grounds  he  has  for  urging  objections  which  he  did  not  raise. 
It  might  be,  under  an  understanding  appearing  in  the  record,  that 
objections  stated  by  one  party  would  be  sufficient  to  raise  the  ques- 
tion for  all  whose  interests  were  the  same,  but  nothing  of  the  kind 
appears  in  the  record.    On  the  contrary,  the  attitude  of  counsel 
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appeared  to  be  to  look  after  tlie  special  interests  of  their  own  clients, 
and  Mr.  Wiessner  made  no  remark  to  indicate  that  he  desired  to 
i*aise  the  same  question  for  his  client,  and  having  specifically  poiuted 
ont  the  grounds  of  objection  which  he  desired  to  make,  he  most  be 
deemed  to  have  waived  all  other  objections.  {Tooley  v.  £aconj  70 
N.  Y.  34,  37 ;  Friedman  v.  Breslin,  51  App.  Div.  268,  270,  271.) 
Under  somewhat  similar  circumstances,  the  court  in  Vamum  v. 
Hart  (6  N.  Y.  Supp.  346,  353,  Barker,  P.  J.,  writing  for  a  unani- 
mous court)  says :  ^^  The  defendant  Hart  had  ample  opportnnitj  to 
renew  an  objection  in  his  own  behalf,  before  the  witness  gave  the 
objectionable  evidence,  and,  as  he  failed  to  do  so,  or  to  move  to 
strike  ont  the  evidence  after  it  had  been  received,  it  is  to  be  pre- 
sumed that  by  his  silence  he  was  willing  that  it  should  remain  in 
the  record."  Clearly,  where  parties  appear  by  separate  counsel, 
after  answering  separately,  and  the  record  shows  no  understanding 
that  objections  taken  on  behalf  of  one  party  are  to  be  considered  in 
the  case  for  the  benefit  of  another,  and  where  it  appears  that  both 
counsel  are  on  guard  and  make  their  own  objections,  why  should  a 
party  appealing  be  given  the  benefit  of  an  objection  taken  in  behalf 
of  a  party  who  does  not  appeal? 

Concede  that  this  is  a  technical  point.  So,  likewise,  is  the  objec- 
tion attempted  to  be  made  use  of  to  defeat  what  is,  in  all  proba- 
bility, a  meritorious  claim.  Wigmore  on  Evidence  (§  2596)  says: 
"  In  probably  most  instances  where  a  document  is  material  under 
the  pleadings,  or  is  evidentially  used,  its  genuineness  is  not  donbtfal. 
Yet  the  proof  of  that  genuineness  may  be  onerous  and  expensive. 
*  *  *  It  would,  therefore,  be  the  part  of  common  sense  to 
recognize  the  needs  of  the  situation  by  some  expedient  for  facili- 
tating the  proof.  The  appropriate  remedy  seems  naturally  to  lie  in 
securing  some  sort  of  judicial  admission,  by  rule  of  pleading  or 
otherwise,  where  the  circumstances  justify  it."  He  then  points  out 
an  early  English  rule,  with  various  statutory  provisions  designed  for 
meeting  just  such  a  situation  as  was  here  presented  to  overcome  the 
rule  that  writings  do  not  prove  themselves.  The  English  rule  cited 
required  the  adverse  party  to  concede  the  genuineness  of  the  writing, 
or  to  take  the  risk  of  paying  the  expense  of  proving  the  same  if  the 
evidence  justified  a  finding  that  it  was  genuine,  a  rnle  that  might 
well  be  adopted  in  the  practical  administration  of  the  law,  giving 
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the  adverse  party,  of  course,  an  opportunity  to  examine  tlie  paper  a 
reasonable  length  of  time  before  it  was  offered.  As  a  bad  answer  is 
good  against  a  bad  complaint,  so  a  technical  rule  is  good  as  against 
a  technical  objection. 

Assuming,  however,  that  the  exception  taken  by  Elizabeth  A. 
Downing  is  available  to  the  appellant,  I  am  persuaded  that  upon 
the  merits  reversible  error  is  not  presented.  The  mortgage  was 
concededly  proper  and  competent  evidence ;  no  one  is  questioning 
this  here.  This  mortgage  was  but  a  part  of  a  single  transaction. 
The  remainder  of  the  transaction  was  evidenced  by  two  promissory 
notes,  one  of  them  for  $500,  being  payable  in  six  months,  and  the 
other  for  a  like  amount,  being  payable  in  eighteen  months  from  the 
date  of  the  mortgage  and  of  the  note,  these  facts  being  recited  in 
the  mortgage.  As  a  mortgage  is  but  an  incident  to  the  debt  which 
it  is  intended  to  secure,  the  logical  conclusion  is  that  a  transfer  of 
the  mortgage  without  the  debt  is  a  nullity,  and  no  interest  is 
acquired  by  it.  The  security  cannot  be  separated  from  the  debt 
and  exist  independently  of  it.  {Merritt  v.  Bartholick^  36  N.  Y. 
41,  4:5,  and  authorities  there  cited ;  Bloomingdale  v.  Bowman^  21 
N.  T.  St.  Eepr.  247;  Manne  v.  Carlson,  49  App.  Div.  276,  278; 
Smith  V.  Thompson^  118  id.  6,  7.)  The  mortgage  and  the  note 
being  in  contemplation  of  law  inseparable,  it  was  incumbent  upon 
the  petitioner,  the  allegation  of  indebtedness  being  denied,  to  show 
an  assignment  both  of  the  mortgage  and  of  the  note  which  it  was 
given  to  secnre,  and  a  part  of  his  case  depended  upon  his  possession, 
or  right  to  possession,  of  the  evidence  of  debt,  and  this  was  prelimi- 
nary to  the  offering  in  evidence  of  the  "  assignment  of  mortgage  and 
note  which  have  been  offered  in  evidence,  made  by  Eliza  J.  McCor- 
mack  to  John  T.  Pirie."  It  will  be  remembered  that  this  mort- 
gage was  made  and  delivered  by  A  dele  M.  Downing  to  Eliza  J. 
McCormack,  and  was  given  to  secure  two  notes  of  $500  each  made 
by  the  party  of  the  first  part  to  the  party  of  the  second  part, 
one  payable  in  six  months  from  date  and  the  other  payable  in 
eighteen  months  from  date,  with  interest  on  each,  and  that  the 
assignment  of  the  mortgage  and  note  was  made  by  Eliza  J. 
McCormack,  the  mortgagee,  to  John  T.  Pirie,  the  petitioner,  so 
that  the  physical  possession  of  the  mortgage,  duly  acknowledged, 
reciting  the   making  and   delivery   of  the  notes,   together  with 
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the  possession  of  one  of  these  notes,  accompanied  by  the  assign- 
ment of  Eliza  J.  McCormack,  was  the  fulfillment  of  the  law.  The 
note  in  question  came  by  assignment  and  delivery  from  the  hands 
of  Eliza  J.  McCormack,  who  was,  by  the  recitals  of  the  mortgage, 
entitled  to  the  ownership  and  possession  of  the  note  and  the  mort- 
gage ;  the  two  papers  were  a  part  of  a  single  transaction,  the  collat- 
eral obligation  referring  specifically  to  the  primary  obligation,  and 
the  two  never  having  parted  company  in  fact,  as  they  could  not  in 
law,  where  is  the  defect  in  proof;  wliere  is  the  error  of  which  any 
one  can  complain  i  The  suggestion  that  "  the  note  which  the  mort- 
gage was  given  to  secure  may  be  in  the  hands  of  another  person,  for 
there  may  have  been  more  than  one  note  given  by  Adele  M.  Down- 
ing on  February  1,  1892,  payable  eighteen  months  from  date,  or 
the  note  offered  in  evidence  may  have  been  one  given  by  a  person 
of  similar  name,  or  it  may  have  been  a  forgery,"  seems  to  me 
wholly  without  force  under  the  circumstances  here  presented.  Con- 
cededly  Eliza  J.  McCormack  was  the  owner  of  the  mortgage,  and 
that  ownership  was  a  mere  nullity,  except  in  connection  with  the 
ownership  of  the  note.  Indeed,  the  mortgage  recites  that  she  was 
entitled  to  the  note.  She  was,  then,  the  owner  and  holder  of  this 
note  for  value,  and  in  connection  therewith  slie  owned  the  mort- 
gage. Being  the  owner  and  holder  of  the  debt,  with  the  collateral, 
she  concededly  parted  with  the  ownership  of  both  in  the  assign- 
ment to  the  petitioner,  and  to  raise  any  question  about  the  genuine- 
ness of  this  note  we  must  presume  that  Eliza  J.  McCormack,  owning 
and  holding  this  note,  deliberately  perpetrated  a  fraud  upon  the 
petitioner  by  delivering  to  hhn  a  spurious  note  in  connection  with  a 
valid  mortgage,  or  that  the  petitioner,  being  the  owner  of  the  mort- 
gage and  the  note  under  a  valid  assignment  from  Eliza  J.  McCor- 
mack, has  undertaken  to  substitute  a  foiged  note  for  the  genuine 
one  which  he  owned,  and  every  presumption  of  law  is  against  any 
such  conclusion.  Ceasante  rations  legis  cessat  ipsa  lex.  (Broom  Leg^ 
Max.  [4th  Am.  ed.]  133.)  It  is  one  thing  to  say  that  a  writing  does  not 
prove  itself,  and  quite  another  to  say  that  a  paper  which  represents 
a  part  of  a  single  transaction,  and  which  is  a  necessary  part  of  the 
evidence  of  that  transaction,  which  is  fully  described  in  a  writing 
constituting  the  contract  under  which  the  first  paper  was  made  and 
delivered,  and  which  is  found  in  the  same  possession,  under  a  valid 
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assignment,  is  not  proved  because  no  one  has  testified  to  the  signa- 
ture on  such  paper.  The  rnle  is  laid  down  by  Wigmore  (§  2132) 
that  when  the  execution  of  a  document  is  not  in  issue,  but  only  the 
contents  or  the  fact  of  the  existence  of  a  document  of  such  tenor, 
no  authentication  is  necessary,  and  this  rule  would  seem  to  cover  the 
present  case.  The  mortgage  recites  the  existence  of  a  certain  note, 
describing  it.  The  petitioner  presents  the  mortgage  and  the  note 
corresponding  with  the  description,  shows  an  assignment  of  these 
two  writings,  joined  in  law,  and  yet  we  are  asked  to  hold  that  this 
note  was  not  sufficiently  proved  ;  that  it  was  error  to  admit  it  as 
showing  a  debt  due  to  the  petitioner.  The  executrix  nnder  the  will 
of  Adele  M.  Downing  is  not  here  complaining  that  the  debt  is  not 
properly  proved  against  the  estate,  and  I  do  not  think  it  is 
the  law  of  this  State  that  the  evidence  in  this  case  is  incompe- 
tent or  immaterial,  or  that  it  is  necessary  to  have  direct  testimony 
to  the  genuineness  of  a  promissory  note  produced  under  such  cir- 
cumstances. It  seems  to  me  like  a  mere  quibble,  raised  by  one  who 
has  no  standing  to  raise  it,  because  he  did  not  raise  the  question  in 
the  court  below. 

I  think  the  decree  of  the  Surrogate's  Conrt  should  be  affirmed. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed,  with 
costs. 


Abbaham  D.  TVeinstein,  Respondent,  v.  Rebecca  SiNBLand  Others, 
Defendants,  Impleaded  with  Solomon  Frank  and  Louis  Dano- 
wiTZ,  Appellants. 

Second  Department,  June  4,  1909. 

Party— mortgagee  — rules   of  construction  —  right   to   declare   second 
mortgage  due  for  default  on  first  mortgage  —  defenses. 

Persons  who  have  guaranteed  the  payment  of  a  mortgage  debt  are  proper  parties 

defendant  in  an  action  of  foreclosure. 
The  oonstructton  of  a  mortgage  is  to  be  determined  according  to  the  manifest 

intention  of  the  parties  as  shown  by  the  writing. 
Where  a  second  mortgage  drawn  upon  a  printed  blank  is  so  interlined  as  to  read 

that  the  mortgagor  covenants  that  'Mn  default  of  the  payment  of  all  taxes, 

interest  on  prior  mortgage,  charges  and  assessments/'  etc.,  the  mortgagee 
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may  pay  the  same  and  declare  the  mortgage  due,  the  mortgagee  having  paid 
the  interest  on  the  prior  mortgage  after  default  of  the  mortgagor  can  declare 
the  second  mortgage  due.  although  the  words  "interest  on  prior  mortgage'* 
are  not  inserted  in  subsequent  lines  of  the  paragraph  providing  that  taxes  or 
assessments  paid  by  the  mortgagee  shall  be  a  lien  on  the  premises,  etc. 
A  decree  of  foreclosure  will  not  be  denied  merely  because  the  plaintiff  began  his 
action  four  days  after  his  election  to  treat  the  mortgage  due  by  reason  of  a 
default,  unless  it  be  shown  that  the  plaintiff's  course  of  dealing  misled  the 
defendant. 

Appeal  by  the  defendants,  Solomon  Frank  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  11th  day  of 
January,  1909,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Kings  Countj'  Special  Term. 

Alexcmder  Rosenthal^  for  the  appellants. 

A,  Freyer  and  /.  Maurice  Wormaer^  for  the  respondent 

Judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice 
Carr  at  Special  Term. 

HiRSOHBERG,  P.  J.,  WooDWARD,  BuRR  and  RioH,  JJ.,  coucurred. 

The  following  is  the  opinion  delivered  at  Special  Term  : 

Carr,  J. : 

This  is  an  action  to  foreclose  a  second  mortgage.  All  the  parties 
defendant  are  in  default  except  the  defendants  Frank  and  Dano- 
witz,  who  were  made  parties  because  they  had  guaranteed  the  pay- 
ment of  the  mortgage  debt.  They  are  proper  parties  defendant  in 
this  action.  [Robert  v.  KidansTcy^  111  App.  Div.  476.)  These 
defendants  resist  judgment  on  the  ground  that  the  bond  and  mort- 
gage were  not  due  at  the  beginning  of  the  action.  The  period  of 
maturity  provided  by  the  bond  and  mortgage  is  August  1,  1911. 
The  plaintiff  sues  upon  the  claim  that  by  reason  of  a  default  on 
the  part  of  the  owners  of  the  property  in  paying  the  interest  on  a 
prior  or  first  mortgage  he  had  the  right  to  and  did  elect  that  the 
second  mortgage  should  become  immediately  due  and  payable.  The 
important  question  in  the  case  arises  upon  the  construction  to  be 
given  to  a  clause  in  the  second  mortgage  which  is  said  to  give  such 
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right  of  election.  This  question  is  to  be  determined  according  to 
the  manifest  intention  of  the  parties  as  shown  by  writing. 

The  parties  to  the  second  mortgage  used  a  printed  form,  sucli  as 
law  stationers  sell,  and  which  are  in  common  use  by  the  l<^al  pro- 
fession. This  form  contained  a  clause  marked  ^'  Seventh  "  which 
provided  as  follows:  "Seventh:  And  the  said  mortgagor  does 
further  covenant  and  agree  that  in  default  of  the  payment  of  all 
taxes,  charges  and  assessments  which  may  be  imposed  by  law  upon 
the  said  mortgaged  premises  or  any  part  thereof,  that  it  shall  and 
may  be  lawful  for  the  said  mortgagee,  without  notice  to  or  demand 
from  the  mortgagor,  to  pay  the  amount  of  any  such  tax,  charge  or 
assessment  with  any  expenses  attending  the  same,  and  any  amount 
so  paid  the  said  mortgagor  covenants  and  agrees  to  repay  to  the 
said  mortgagee,  with  interest  thereon,  without  notice  or  demand, 
and  the  same  shall  be  a  lien  on  the  said  premises  and  be  secured  by 
the  said  bond  and  by  these  presents ;  and  the  whole  amount  hereby 
secured,  if  not  then  due,  shall  thereupon  if  the  said  mortgagee  so 
elect  become  due  and  payable  forthwith." 

As  there  was  a  prior  mortgage  on  the  premises,  specifically 
referred  to  in  this  instrument  in  question,  the  draftsman  of  the 
second  mortgage  inserted  in  the  "  Seventh"  clause  of  the  printed 
form  the  words  "  interest  on  prior  mortgage,"  so  that  the  clause 
read :  "  And  the  said  mortgagor  does  further  covenant  and  agree 
that  in  default  of  the  payment  of  ail  taxes,  interest  on  prior  mort- 
gage, charges' and  assessments  which  may  be  imposed  by  law  upon 
the  said  mortgaged  premises  or  any  part  thereof,  that  it  shall  and 
may  be  lawful  for  the  said  mortgagee,  without  notice  to  or  demand 
from  the  mortgagor,  to  pay  the  amount  of  any  such  tax,  charge  or 
assessment,"  etc. 

The  draftsman,  however,  neglected  to  reinsert  the  words  "  inter- 
est on  prior  mortgage"  in  subsequent  lines  of  the  mortgage,  where 
the  words  "  tax,  charge  or  assessment"  appear.  As  a  result  of  this 
omission  the  defendants  contend  that  the  final  provision  of  the  clause, 
"and  the  whole  amount  hereby  secured,  if  not  then  due,  shall  there- 
upon, if  the  said  mortgagee  so  elect,  become  due  and  payable  forth- 
with," does  not  apply  to  a  case  where  there  has  been  a  default  in  the 
payment  of  interest  on  prior  mortgage.  A  default  did  occur  in  the 
payment  of  iatereet  on  prior  mortgage,  and  the  plain  tiflF,  to  protect 
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his  security,  paid  some  $1,400  as  accrued  interest  on  the  first  or 
prior  mortgage.  This  first  mortgage  was  in  the  sum  of  $52,500,  on 
which  interest  was  payable  half  yearly  in  amounts  of  $1,443.75. 

If  the  defendants'  contention  as  to  the  effect  of  the  clause  in  the 
second  mortgage  is  correct,  then  the  mortgagors  were  in  a  position 
that  they  could  stand  by  and  compel  their  mortgagee  to  pay  the 
interest  on  the  first  mortgage  every  time  it  accrued  in  order  to  pro- 
tect his  security  of  the  second  mortgage  without  having  any  remedy 
against  them  except  by  subrogation  at  the  fixed  maturity  of  the 
mortgage.  This  result  will  be  so  extraordinary  as  to  require  the 
plainest  evidence  that  the  parties  so  contracted. 

It  seems  to  me,  on  the  contrary,  that  the  parties  to  the  second 
mortgage  never  so  intended.  The  "  Seventh  "  clause  in  the  second 
mortgage,  which  is  the  one  in  suit,  gives  the  mortgagee  the  right  to 
pay  the  interest  on  the  first  mortgage  whenever  it  becomes  due, 
and  the  last  provision  of  that  clause  related  back  to  a  default  in 
the  payment  of  the  "  interest  on  prior  mortgage,"  as  well  as  to  a 
default  in  the  payment  of  "  all  taxes,"  etc.  The  word  "  all "  here 
is  used  in  the  sense  of  "  any,"  as  is  shown  by  the  latter  use  in  the 
same  clause  of  the  words,  ^^  any  such  tax,  charge  or  assessment." 

The  defendants  further  contend  that  inasmuch  as  the  plaintiff 
began  this  action  four  days  after  he  paid  the  interest  on  the  first 
mortgage  this  court  should  deny  him  relief  on  the  ground  that 
his  election  to  treat  his  mortgage  as  immediately  due  and  payable  is 
inequitable  and  oppressive  on  defendants.  They  urge  the  decision 
in  Germania  Life  Ins,  Co.  v.  Potter  (124  App.  Div.  814)  as  sanc- 
,  tioning  a  dismissal  of  the  plaintiflPs  complaint  on  this  ground.  That 
case  must  be  confined  to  its  precise  facts  where  the  court  held  that 
the  plaintiffs  course  of  dealing  with  the  defendant  misled  the 
defendant.  Without  such  a  finding  that  decision  would  be  in  flat 
opposition  with  a  long  line  of  authorities  which  settled  the  law  on  this 
point  for  several  generations.     {Smith  v.  Lamh^  59  Misc.  Rep.  568.) 

I  find  no  satisfactory  evidence  in  this  case  that  the  plaintiff  in  any 
way  misled  the  defendants.  Judgment  is  directed  for  the  plaintiff 
against  all  the  defendants  for  a  foreclosure  of  the  mortgage  in 
suit.  Provision  is  to  be  made  in  the  findings  and  judgment  defin- 
ing the  contingent  liability  of  these  two  defendants  as  guarantors  to 
the  amount  stated  in  their  written  guaranty. 
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KmsTN  Ol^ok,  Respondent,  v.  The  Bbooklyk  Heights  Railroad 
Company,  Appellant. 

Second  Department,  June  23, 1909. 

Trial  —  negligence  —  iiijuxy  while  alighting  from  street  car  — charge. 

It  is  not  error  to  charge  that  a  plaintiff  who  was  injured  while  alighting  from  a 
street  car  is  entitled  to  recover  if  the  car  having  stopped  on  her  signal,  started 
up  again  while  she  was  endeavoring  to  alight,  even  though  it  be  not  stated 
that  the  car  must  have  been  negligently  started  if  the  only  issue  involved  is  as 
to  whether  the  car  having  stopped  to  let  her  off  started  up  while  she  was 
alighting. 

Jekks  and  MttJiTCK,  JJ.,  dissented. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Raiboad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
tSth  day  of  November,  1908,  upon  the  verdict  of*  a  jury  for  $700, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  18th  day 
of  November,  1908,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

D.  A,  Marsh  [George  D.  Yeomana  with  him  on  the  brief],  for 
the  appellant;. 

John  M,  Wellbrock  [J.  Arthur  Hilton  and  Arthur  J.  Zevine 
with  him  on  the  brief],  for  the  respondent. 

Gaynoe,  J. : 

The  plaintiflF  claimed,  and  produced  testimony  to  show,  that  the 
car  stopped  on  her  signal  to  let  her  off,  and  that  as  she  was  stepping 
down  it  was  started  up  and  threw  her  off.  The  defendant  claimed, 
and  produced  testimony,  that  the  plaintiff  stepped  off  the  car  before 
it  had  stopped  at  all,  and  that  she  was  hurt  in  that  way.  The  ques- 
tion litigated  was  whether  the  car  stopped  before  she  stepped  off.  The 
trial  Judge  charged  that  ^^  If  the  car  stopped  and  the  lady  attempted 
to  alight  —  if  the  car  stopped  on  her  signal  and  she  endeavored  to 
alight,  and,  as  she  was  stepping  down,  the  car  started  up  again,  then 
she  would  be  entitled  to  recover ".  It  is  claimed  that  this  took 
from  the  jury  the  question  whether  the  car  was  negligently  started. 
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The  qaestion  is  a  tronblesome  one  under  the  decisions  {KeUegJierY. 
Farty-seocmd  St.,  etc.,  R.  li.  Co.,  171  N.  T.  309 ;  Woods  v.  N.  T.  dk 
Q.  Co.  H.  Co.,  128  App.  Div.  235).  Bat,  really,  was  it  error  in  this 
case  to  omit  the  word  negligently  ?  If  the  car  stopped  to  let  her  off, 
was  it  not  negligent  as  matter  of  law  to  start  it  while  she  was  in  the 
act  of  stepping  down?  It  seems  to  me  it  was.  The  case  is  distin- 
guishable from  those  cited,  in  that  it  comes  down  to  the  precise  point 
whetlier  tlie  car  started  up  while  the  plaintiff  was  stepping  down, 
after  having  stopped  to  let  her  off.  If  some  other  qaestion  entered 
into  the  case,  the  charge  might  have  been  erroneous.  No  fact  was 
shown  on  which  a  finding  that  the  starting  was  not  premature  and 
negligent  could  rest,  assuming  that  the  car  was  stopped  to  let  her  off. 
The  judgment  should  be  affirmed. 

Woodward,  J.,  concurred ;   Burr,  J.,  concurred  in  the  result; 
Jenks  and  Miller,  JJ.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Frank  C.  Drake  and  James  B.  Drake,  Bespondents,  v.  White 
Sewing  Machine  Company,  Appellant. 

Third  Department,  June  24,  1909. 

Principal  and  agent  —  resclBsion  of  agency — notice  to  partner — recovery 
of  moneys  paid  pursuant  to  contract  —  oiEbet. 

Notice  of  the  cancellation  of  a  contract  of  agency  given  to  one  member  of  a  firm 
of  agents  is  binding  upon  tbe  other  from  the  date  of  the  notice,  although  not 
brought  to  his  attention  by  his  fellow- partner. 

Where  a  contract  required  an  automobile  agent  to  purchase  three  cars  from  his 
principal,  and  the  latter,  pursuant  to  the  terms  of  the  contract,  canceled  the 
agency,  the  agent  having  paid  a  portion  of  the  purchase  price  of  the  cars  and 
having  received  only  one  of  them,  may  maintain  an  action  to  recover  th« 
deposit  paid  on  the  other  cars,  although  he  failed  to  furnish  shipping  directions 
as  requested  by  tlie  principal. 

In  an  action  by  the  agent  to  recover  such  deposits  after  a  rescission  of  the  agency 
by  the  principal,  the  latter  cannot  escape  the  effect  of  its  rescission  by  charg- 
ing the  agent  with  the  full  value  of  the  car  received  where  he  was  entitled  to 
twenty  per  cent  discount,  and  where  there  was  no  promise  on  his  part  to  pay 
any  additional  sum  if  the  agency  were  canceled. 
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Appeal  by  the  defendant,  the  White  Sewing  Machine  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiffs, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  Madison  on  the 
4th  day  of  January,  1909,  upon  the  report  of  a  referee. 

Upon  tlxe  23d  day  of  February,  1905,  an  agreement  was  entered 
into  between  the  defendant  and  F.  C.  Drake  &  Son,  living  at 
Oneida,  for  the  agency  by  the  said  Drake  &  Son  of  the  automobile 
manufactured  by  the  defendant.  Through  correspondence  between 
the  defendant  and  Mr.  F.  C.  Drake,  this  plaintiff,  Mr.  Drake  was 
required  to  purchase  of  the  defendant  three  cars.  Upon  these  three 
cars  he  was  required  to  make  a  deposit  of  $250  each.  He  subse- 
quently made  this  depo*»it  of  $750,  but  received  one  car  only. 
The  failure  to  receive  the  other  two  cars  was  entirely  due  to  the 
plaintiff,  by  reason  of  his  refusal  to  give  directions  for  shipment, 
for  which  he  was  asked  a  number  of  times.  The  contract  of  agency 
provided  that  the  agreement  was  to  take  effect  from  and  after  its 
acceptance  by  the  defendant,  and  to  continue  until  September,  1905, 
or  until  dissolved  by  mutual  consent.  Tlie  contract  further  pro- 
vided, "  but  it  may  be  dissolved  by  either  party  giving  notice,  and 
in  case  of  violation  of  this  contract  by  said  second  party,  the  first 
party  may  cancel  it  without  notice."  Upon  August  seventeenth 
the  defendant  wrote  to  F.  C.  Drake  &  Son  as  follows  :  "  We  hereby 
notify  you  of  the  cancellation  of  our  agency  contract  from  this 
date.  If  you  are  in  a  position  to  assure  us  of  a  considerably  larger 
volume  of  business  for  the  coming  season  we  shall  be  pleased  to 
take  up  with  you  the  matter  of  a  new  agency  contract."  That  let- 
ter was  received  by  the  son,  but  was  not  called  to  the  attention  of 
F.  C.  Drake,  this  plaintiff,  until  October  eleventh,  at  which  time  F. 
C.  Drake  &  Son  received  from  the  defendant  the  following  letter  : 
"  On  August  17th  we  notified  you  of  the  cancellation  of  our  agency 
contract,  but  have  received  no  acknowledgment  of  the  same.  We 
still  have  your  two  unfilled  orders  for  Model  'E'  cars  on  file 
together  with  your  deposit  of  $500.00,  and  wish  to  now  notify  you 
that  unless  order  is  received  from  you  by  return  mail  for  imme- 
diate shipment  of  the  two  cars  we  shall  charge  your  account  with 
the  20jg  discount  allowed  on  the  first  car  and  consider  the  matter 
closed.  We  cannot  furnish  you  our  Model '  F '  cars  in  place  of  the 
Model  '  E'fi '  ordered  by  you  as  we  have  concluded  other  agency 
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arrangements  for  their  sale  in  your  territory ;  nor  can  we  continue 
to  bill  you  repair  parts  at  agent's  discount."  The  plaintiffs  have 
recovered  the  $500  advanced  upon  the  two  cars  not  taken. 

JjT.  W.  Coleyy  for  the  appellant. 
JK  Z.  Iluntj  for  the  respondents. 

Smith,  P.  J. : 

In  the  contract  itself  there  seems  to  have  been  no  express  pro- 
vision requiring  the  plaintiff  to  purchase  the  three  cars.  That  was 
expressly  stipulated,  however,  before  the  contract  was  signed,  and 
the  $750  seems  to  have  been  sent  to  the  defendant  by  the  plaintiff 
before  the  signing  of  the  contract.  This  agreement,  however,  seenis 
to  be  treated  in  the  correspondence  and  by  the  conduct  of  the  parties 
as  part  of  the  agency  contract.  It  undoubtedly  is  a  part  of  the  con- 
tract and  was  not  included  in  the  written  contract  because  of  tlie 
fact  that  the  money  had  been  sent  before  the  written  contract  was 
signed. 

The  plaintiff  has  no  right  to  recover  these  moneys  paid  by  reason 
of  any  breach  of  contract  on  the  part  of  the  defendant.  There  was 
no  implied  promise  to  return  it.  The  express  promise  claimed  by 
plaintiff  to  have  been  made  with  the  agent  of  the  defendant  and 
before  the  making  of  tlie  contract  will  be  deemed  to  have  been 
superseded  by  the  contract  itself.  The  contract  itself  provides: 
"  This  contract  supersedes  all  contracts  of  prior  date."  It  cannot 
be  material  whether  or  not  the  defendant  was  injured  by  tlie  failure 
to  furnish  shipping  directions.  The  request  for  those  directions 
was  reasonable,  and  the  defendant  had  no  right  to  ship  the  cars  to 
Oneida  after  the  failure  of  the  plaintiff  to  give  any  directions  as 
asked  for. 

The  defendant's  ditficulty,  however,  lies  in  its  cancellation  of  this 
contract.  This  cancellation  was  brought  to  the  attention  of  the  son, 
who  was  one  of  the  firm.  It  did  not  come  to  the  attention  of 
the  father,  however,  until  in  October.  The  defendant  had  done 
all  that  was  required  of  it  to  cancel  the  contract  as  of  August 
seventeenth.  In  WJiiting  v.  Derr  (121  App.  Div.  239)  the  rule  is 
stated :  "  It  is  well  settled  in  principle  and  by  authority  that  where 
there  has  been  a  total  failure  of  consideration,  or  where  a  contract 
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IiBB  been  abandoned,  or  has  been  resoindedy  an  action  will  lie  for 
money  had  and  received  to  recover  back  any  money  paid  by  either 
of  the  contracting  parties  to  the  other  in  furtherance  of  the  con- 
tract." The  authorities  cited  in  that  case  seem  to  sustain  the  propo- 
sition, and  under  this  authority  the  plaintiff  would  seem  to  have  the 
right  to  recover  the  $500  paid. 

Nor  can  the  defendant  escape  the  effect  of  its  rescission  by  charg- 
ing the  plaintiff  now  with  the  full  $2,500  for  his  car.  As  an  agent 
he  got  twenty  per  cent  discount.  There  was  no  promise  on  his  part 
to  pay  any  additional  sum  if  the  agency  was  thereafter  canceled. 
The  right  to  charge  the  additional  $500  which  is  claimed  to  be  an 
offset  to  the  claim  of  the  $500  paid  under  tlie  contract  and  for  which 
this  suit  is  brought,  was  not  stipulated  for  in  the  contract. 

I  recommend,  therefore,  that  the  judgment  be  affirmed,  with 
costs. 

Judgment  unanimously  affirmed,  with  costs. 


Gebkano  p.  Bacoelli,  as  Administrator,  etc.,  of  Michael  Logbboo, 

Deceased,  Appellant,  v.  The  North  River   Stone  Company, 

Bespondent. 

Third  Department,  June  24,  1909. 

Master  and  servant  — negligence  —  injury  by  blast  —  failure  to  omploy 
safety  fuse  —  premature  explosion  caused  by  lightning. 

A  master  who  employs  the  method  of  firing  blasts  by  electricity  is  not  negligent 
in  failing  to  use  a  "  safety  fuse  "  in  the  manner  prescribed  by  the  Commissioner 
of  Labor,  as  such  fuse  is  not  used  where  blasts  are  fired  by  electricity,  but  only 
in  cases  where  the  blast  is  ignited  by  a  hot  iron. 

A  master  who  employs  the  method  of  firing  blasts  by  electricity  cannot  be  held 
negligent  in  failing  to  foresee  that  the  blast  might  be  prematurely  fired  by 
lightning  striking  the  exposed  ends  of  wires  laid  upon  the  ground  in  the 
absence  of  evidence  that  precautions  against  such  an  accident  were  taken  in 
other  quarries. 

Ebllooo,  J.,  dissented. 

Appeal  by  the  plaintiff,  Germano  P.  Bacceili,  as  administrator, 
etc.,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  the  county  of  Ulster  on  the 
App.  Div.—  Vol.  CXXXIIL        29 
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18th  day  of  February,  1909,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case  on  a  trial  at 
the  Ulster  Trial  Term. 

Albert  F.  ForthmiUer  [George  R.  Salisbury  of  counsel],  for  the 
appellant. 

Boeendule  c&  Heeeberg  [«/.  Murray  Do%Dns  of  counsel],  for  the 
respondent. 

Smith,  P.  J. : 

The  action  is  for  damages  for  the  death  of  plaintiffs  intestate, 
caused,  as  it  is  claimed,  by  the  negligence  of  the  defendant.  The 
defendant  was  the  owner  of  some  stone  quarries  near  the  city  of 
Kingston,^  in  Ulster  count}'.  Plaintiffs  intestate  was  engaged  in 
blasting  in  said  quarries.  The  method  of  procedure  was  to  drill  a 
hole  about  sixteen  feet  deep ;  to  put  in  four  or  five  sticks  of  dyna- 
mite and  then  to  put  in  a  cap,  to  which  was  attached  a  wire  which 
ran  to  the  surface  of  the  ground,  where,  according  to  the  testi- 
mony, the  wire  was  separated  into  two  wires.  This  wire  was  insu- 
lated, but  for  an  inch  at  the  end  of  the  wire  the  insulation  was  cut 
off  for  the  purpose  of  making  contact  with  a  battery  by  which  the 
cap  was  exploded.  C  pon  the  day  in  question  eight  holes  had  been 
drilled  and  loaded,  and  the  wires  extended  above  the  ground  exposed 
for  about  an  inch  where  the  insulation  had  been  cut  off.  The  pur- 
pose was  to  explode  these  blasts  about  five-thirty  in  the  afternoon. 
About  four  o'clock  a  thunder  shower  occurred,  and  it  is  fairly  infer- 
able that  a  flash  of  lightning  caused  the  explosion  of  two  of  the 
blasts,  whereby  stone  was  thrown  upon  the  plaintiff's  intestate  and 
he  was  killed.  The  negligence  mainly  urged  is  in  the  failure  of  the 
defendant  to  use  a  safety  fuse  in  accordance  with  the  rules  claimed  to 
be  laid  down  by  the  Commissioner  of  Labor  to  regulate  the  safe  con- 
duct of  blasting.  By  section  120  of  the  Labor  Law  (Laws  of  1897, 
chap.  415,  as  amd.  by  Laws  of  1907,  chap.  399)  it  is  provided  that 
"  the  Commissioner  of  Labor  shall  see  that  every  necessary  precau- 
tion is  taken  to  insure  the  safety  and  health  of  employees  employed  in 
the  mines  and  quarries  *  *  *  of  the  State,  and  shall  prescribe 
rules  and  regulations  therefor."     Thereafter  the  Commiflsioner  of 
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Labor  did  prescribe  certain  regulations,  among  which  were  as  follows : 
"  Preparing  the  Charge.  Cut  a  piece  of  safety  fuse  to  the  right 
length  and  carefully  insert  the  fresh  cut  end  in  a  blasting  cap."  The 
plaintiffs  argument  is  that  this  rule  of  the  Commissioner  of  Labor, 
made  pursuant  to  the  statute,  requires  the  use  of  a  safety  fuse  in 
order  to  explode  the  charge.  In  this,  however,  we  think  the  plain- 
tiff is  in  error.  Tlie  safety  fuse  is  described  in  the  evidence  as  "  an 
asbestos  tube  filled  with  powder ;  it  is  insulated  with  asbestos ;  it  is 
a  powder  fuse  insulated  with  asbestos ;  it  is  about  three-eighths  of 
an  inch  in  diameter."  The  manner  of  igniting  this  safety  fuse  is 
further  testified  to :  "  You  ignite  the  end  by  a  match  if  you  are  using 
one  or  two,  or  by  a  hot  iron.  *  *  *  Then  a  man  goes  along  and 
touches  that  off  with  a  hot  iron,  and  if  you  have  eight  or  ten  charges 
to  shoot,  you  can  make  the  fuse  longer  or  shorter,  you  make  the 
shorter  fuse  for  the  last  one  you  go  to  and  the  longer  one  at  the  first 
one.  There  is  a  whistle  blown  just  before  the  man  starts  —  a  man 
goes  along,  and  sticking  out  of  the  ground  are  the  fuses  I  speak  of, 
and  he  touches  each  one  with  a  red  hot  iron,  and  if  you  have  eight 
or  ten,  a  man  starts  at  each  end:  To  use  a  slow  fuse  gives  a  man  a 
chance  to  get  away.  Anything  in  the  shape  of  fire  dropping  on 
the  fuse  would  ignite  it,  and  lightning  would  ignite  it,  and  the  fuse 
would  carry  the  fire  down  into  the  cartridge  just  the  same.  This 
fuse  I  speak  of  is  always  of  asbestos  and  the  inside  is  filled  with  fine 
powder,  and  when  you  touch  that  with  a  hot  iron  or  any  other  fire 
that  powder  will  burn  down  till  it  strikes  the  exploder."  It  thus 
appears  that  this  safety  fuse  is  used  when  the  blasts  are  exploded 
by  fire.  Its  purpose  is  evident  —  to  give  the  man  who  ignites  the 
fuse  full  opportunity  to  get  away  before  the  explosion.  There  is 
no  evidence  that  this  safety  fuse  is  ever  used  where  the  charges  are 
exploded  by  electricity,  and  in  fact  the  plaintiffs  witness  himself 
swears  as  to  the  method  in  case  of  the  use  of  electricity  for  explod- 
ing the  blasts :  *'  I  do  know  about  the  method  of  firing  blasts  by 
electricity,  but  not  in  work  of  this  kind ;  the  method  where  they 
use  electricity  is  to  charge  the  hole  wutli  dynamite  and  put  the 
exploder  in  the  same  way,  carry  two  wires  attached  to  the  cap  up 
to  the  surface  and  tamp  that  charge  down  with  sand,  and  after  the 
wires  are  carried  to  the  surface  they  are  all  connected  to  form  a  cir- 
cuit, and  when  tlie  time  is  ready  for  the  discharge  of  the  blast  that 
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18  fired  bj  electiicitj  from  a  storage  battery ;  that  is  the  method  in 
common  nse.'^ 

It  tlins  appears  that  the  method  that  was  being  used  bj  the 
defendant  was  the  exact  mctliod  tc&tiiied  to  bj  the  plaintifPs  witness 
as  the  metliod  in  common  use  when  the  charge  was  exploded  by 
electricity.  It  is  further  evident  that  the  explosion  by  means  of 
electricity  is  contemplated  h}'  the  I^bor  Law  itself.  By  section  136 
of  that  law,  inserted  by  chapter  399  of  the  Laws  of  1907,  the  use  of 
electricity  is  to  an  extent  regulated.  The  explosion  of  these  blasts 
by  electricity  with  these  electric  exploders  must  in  reason  be  a  safer 
method,  as  ordinarily  it  is  impossible  for  the  charge  to  explode  until 
tlie  connectio.i  is  made  with  the  storage  battery,  while  in  the  use  of 
the  safety  fuse  the  powder,  which  must  come  above  the  gronnd,  is 
in  danger  of  explosion  from  a  lighted  match  or  from  the  light  from 
a  cigar  or  a  pipe  or  even  from  lightning  itself. 

The  question  of  defendant's  negligence  then  resolves  itself  into 
the  single  question  whether  the  defendant  was  bound  to  antici- 
pate that  in  the  use  of  tliese  electric  exploders  there  was  substantial 
danger  in  a  thunder  shower.  Upon  this  question  there  is  no  evi- 
dence whatever.  It  does  not  appear  that  any  precaution  was  in 
any  way  required  by  the  Labor  Commissioner  when  these  electric 
exploders  were  used.  Nor  does  it  appear  that  in  any  other  quarry 
or  mine  any  precaution  was  deemed  necessary.  Without  some  such 
evidence  we  are  of  opinion  that  the  accident  would  not  naturally  be 
expected,  and  is  such  an  unusual  one  that  the  defendant  should  not 
be  held  to  have  been  guilty  of  a  breach  of  duty  to  its  servant  in 
failing  to  protect  the  ends  of  these  wires  from  the  eflfect  of  the 
lightning.  In  our  judgment  the  plaintiff  has  failed  to  sustain  the 
burden  of  proof,  and  the  judgment  dismissing  the  complaint  was 
right. 

All  concurred,  except  Kelloog,  J.,  dissenting. 

Judgment  a£Srmed,  with  costs. 
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Francis  Millerick,  an  Infant,  by  Johanna.  Millerick,  His 
Guardian  ad  Litem,  Respondent,  v.  Albert  J.  Wing  and  Eugene 
R.  Hartt,  Appellants. 

Third  Department,  June  24,  1909. 

Kaater  and  servant  —  negligence  —  injury  by  candy  machine  —  obvious 
risk  —  failure  to  instruct  —  act  of  fellow-servant. 

Even  if  it  be  assumed  that  a  master  was  negligent  in  failing  to  place  a  guard 
over  the  rollers  of  a  machine  used  to  form  candy  into  nuggets,  the  dinger  of 
placing  one's  fingers  between  such  rollers  is  so  open  and  obvious  to  an  employee 
sixteen  years  of  age  that  he  cannot  recover  for  injuries  so  received. 

This  is  so  although  some  overheated  candy  was  sticking  to  the  rolls  and  no  warn- 
ing of  the  added  danger  was  given  by  the  superintendent.  This,  because  the 
danger  was  as  apparent  to  the  servant  as  to  the  foreman,  and  the  master  was 
not  bound  to  warn  a  servant  sixteen  years  of  age  that  he  should  be  careful  not 
to  get  his  fingers  stuck  in  the  candy  upon  the  rolls. 

Where  the  action  for  injuries  so  received  is  not  brought  under  the  Employers' 
Liability  Act  any  negligence  of  the  foreman  in  leaving  the  candy  upon  the 
rolls  was  that  of  a  fellow -servant  and  not  chargeable  to  the  master. 

Chester  and  Kellogg,  JJ.,  dissented. 

Appeal  by  the  defendants,  Albert  J.  Wing  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  oflSce  of  the  clerk  of  the  county  of  Albany  on  the  18th  day  of 
December,  1908,  upon  the  verdict  of  a  jury  for  $2,000,  and  also 
from  an  order  entered  in  said  clerk's  oflSce  on  the  11th  day  of 
January,  1909,  denying  the  defendants'  motion  for  a  new  trial 
made  upon  the  minutes. 

Ifeile  F.  Towner^  for  the  appellants. 

William  J.  Grattcm  [John  Scanlon  of  counsel],  for  the 
respondent. 

Smith,  P.  J. : 

The  action  is  for  damages  for  injury  suffered  by  the  plaintiff 
while  in  the  defendants'  employ,  claimed  to  have  been  caused  by  the 
defendants'  negligence.  The  defendants  were  candy  manufacturers. 
The  plaintiff,  a  boy  sixteen  years  of  age,  hired  out  to  them  as  a 
candy  maker's  helper  in  July,  1902.     He  had  previously  worked 
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for  two  years  and  a  half  in  two  different  candy  mannfactories.  In 
the  defendants'  factory  was  operated  what  is  called  a  nugget 
machine.  The  nature  and  operation  of  this  machine  was  cleai-ly 
shown  by  the  illustrations  in  the  circulars  handed  up  to  the  court. 
The  machine  consists  simply  of  two  rollers  operated  by  power.  In 
these  rollers  are  corresponding  indented  cavities,  so  that  when  the 
candy  is  rolled  through,  these  indentations  form  little  candy  nug- 
gets which  drop  out  of  the  machine  upon  the  further  side.  Tlie 
candy  is  put  through  in  strips  about  six  inches  wide,  and  to  prevent 
its  sticking  to  the  machine  it  is  freely  floured. 

This  machine  had  been  prior  to  October,  1902,  worked  by  a  man 
named  Wilbur.  In  that  month  the  defendants'  foreman  told  tlie 
plaintiff  that  he  had  a  job  for  him  and  that  Wilbur  would  teach 
him  how  to  operate  the  machine.  Wilbur  did  give  him  instructions 
in  operating  the  machine,  and  for  three  days  and  a  half  the  plain- 
tiff operated  the  machine  himself  without  trouble.  Upon  the  fourth 
day,  by  reason  of  the  candy  having  been  overheated,  it  stuck  to  tlie 
rollers.  The  plaintiff  called  the  attention  of  the  foreman  to  this 
fact  and  the  foreman  stopped  the  machine  and  dug  out  the  candy 
from  the  little  cavities  in  the  rollers.  The  plaintiff  was  then 
instructed  to  put  flour  upon  the  rollers.  The  testimony  of  the  fore- 
man is  to  the  effect  that  he  was  told  to  throw  it  upon  the  rollers  as 
they  were  moving.  The  testimony  of  the  plaintiff  is  to  the  effect 
that  he  was  told  to  put  his  hand  down  near  to  the  roller  and  drop 
it  as  the  roller  was  moving.  While  in  the  act  of  putting  flour  upon 
the  roller  his  hand  was  caught  between  the  rollers,  resulting  in  the 
injury  to  two  of  his  fingers,  which  were  afterwards  required  to  be 
amputated.  It  is  for  this  injury  that  the  jury  has  awarded  a  verdict 
of  12,000. 

It  is  difficult  to  see  how  under  these  circumstances  the  defendants 
can  be  held  liable  for  this  injury.  Assuming  for  the  argument  that 
the  defendants  were  negligent  in  failing  to  place  a  guard  upon  the 
machine,  the  absence  of  the  guard  was  evident.  It  matters  little 
whether  the  plaintiff  was  feeding  the  machine  from  one  side  or  the 
other,  or  was  putting  tlie  flour  upon  the  rollers  from  one  side  or 
the  other.  If  those  rollers  wore  rolling  together,  a  mere  child 
would  have  seen  that  to  get  his  fingers  between  them  would  cause 
his  fingers  to  be  crushed     The  plaintiff,  however,  urges  a  distinc- 
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tion  between  this  case  and  a  case  of  apparent  danger.  He  says  that 
some  candy  had  been  left  upon  the  rollera  and  he  was  not  warned 
by  the  superintendent  that  if  he  placed  his  lingers  near  enough  to 
the  machine  to  get  touched  by  the  candy  they  might  be  drawn 
into  the  machine  thereby.  The  contention  that  there  was  candy 
upon  the  machine,  by  reason  of  which  his  fingers  were  drawn 
between  the  rollers,  hangs  upon  a  very  slender  thread  of  evidence. 
There  is  much  evidence  to  the  contrary.  But  if  we  assume  for  the 
argument  that  there  was  sufficient  to  make  this  a  question  of  fact 
for  the  jury,  any  danger  to  be  apprehended  therefrom  was  just  as 
evident  to  this  plaintiff  as  it  was  to  the  foreman.  It  is  not  every 
conceivable  danger  of  which  a  master  must  warn  his  servants.  It  is 
only  those  dangers  which  by  a  man  of  ordinary  prudence  ought  to 
be  anticipated  as  threatening  injury.  To  hold  that  the  master  was 
bound  to  inform  a  sixteen-year-old  boy  that  if  he  got  his  fingers 
between  two  rollers  they  would  be  crushed,  or  if  a  little  candy  hap- 
pened to  remain  upon  the  rollers  he  should  be  careful  not  to  get  his 
hand  stuck  in  that  candy,  would  seem  to  be  a  most  unreasonable 
requirement,  and  the  defendants  have  here  been  held  liable  for  an 
accident  which  no  reasonably  cautious  man  would  have  anticipated 
to  a  boy  of  any  intelligence  whatever. 

This  boy  was  no  mere  child.  He  had  been  working  in  a  candy 
factory  two  years  and  a  half.  There  is  nothing  in  the  case  to  indi- 
cate that  he  was  not  a  boy  of  ordinary  intelligence.  He  had  been 
instructed  in  the  use  of  this  machine  by  his  predecessor,  Wilbur, 
and  the  criticism  that  he  was  called  to  a  dangerous  place  without 
notice  of  a  hidden  danger  is  hardly  justified  by  the  evidence.  The 
action  is  not  brought  under  the  Employers'  Liability  Act.  Any 
negligence  of  the  foretnan  in  leaving  the  candy  upon  the  rolls  was 
not  the  negligence  of  the  master,  but  was  the  negligence  of  a 
coeraployee,  as  it  was  negligence  in  a  matter  of  detail.  I  can  find 
no  ground  upon  which  the  defendants  can  be  held  liable,  and,  there- 
fore, recommend  that  the  judgment  and  order  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellants  to  abide  the  event 

All  concurred,  except  Chbstbb  and  Kblloqo,  JJ.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellants  to  abide  event. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Chaklbs 
J.  Corey,  Appellant. 

Third  Department,  June  24,  1909. 

Intoxicating  liquors  —  illegal  sale  —  intent— sale  after  destruction  of 

hoteL 

It  is  no  defense  to  a  prosecution  for  selliog  liquor  contrary  to  the  statute  that  the 
defendant  whose  hotel  liad  burned  was  advised  that  he  was  thereafter  entitled 
to  sell  liquor  in  an  adjoining  building.  A  criminal  iotentis  immaterial  as  the 
offense  is  malum  prahtbitum. 

A  defendant  who  is  licensed  to  sell  liquor  only  ''in  connection  w*ith  the  businefis 
of  keeping  a  hotel "  is  properly  convicted  of  a  violation  of  the  statute  where 
he  continues  to  sell  liquor  in  an  adjoining  cafe  after  his  hotel  is  destroyed  by 
fire. 

Appeal  by  the  defendant,  Charles  J.  Corey,  from  a  jndginent  of 
the  County  Court  of  Franklin  county  in  favor  of  the  plaintiff, 
entered  in  the  office  of  tlie  clerk  of  said  county  on  the  lltli  day  of 
June,  1908,  convicting  the  defendant  of  selling  liquor  contrary  to 
law,  and  also  from  an  order  entered  in  said  clerk's  office  on  the  27th 
day  of  June,  1908,  denying  the  defendant's  motion  for  a  new  trial. 

JS.  M.  Moore^  for  the  appellant. 

John   W,  Genaway^  for  the  respondent. 

Smith,  P.  J. : 

The  defendant  has  been  convicted  of  selling  liquor  in  the  village 
of  Santa  Clara  without  authority  of  law.  In  May,  1906,  he  was 
the  proprietor  of  an  hotel  in  Santa  Clara  known  as  the  Mountain 
View  Villa.  About  sixty-two  rods  from  the  hotel,  but  upon  the 
hotel  property  and  upon  the  side  street,  was  a  small  building  in 
which  he  sold  liquor.  By  stipulation  in  open  court  it  appears  that 
the  voters  of  the  town  had  voted  against  the  selling  of  liquor 
except  under  question  4  that  liquor  might  be  sold  by  hotelkeepers 
only.  (See  Laws  of  1896,  chap.  112,  §  16,  as  amd.*)  Upon  the 
fifth  day  of  June  the  hotel  burned  down.     It  was  never  there- 

♦See  Laws  of  1901.  chap.  640.  Since  amended  by  Laws  of  1905,  chap.  680; 
Laws  of  1907,  chap.  345.  and  Laws  of  1908,  chap.  144.— [Rep. 
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after  rebuilt  by  the  defendant,  and  upon  the  twentynBecond  of 
December  thereafter  the  offense  was  committed  for  which  the 
defendant  stands  convicted.  His  first  defense  is  that  he  was 
authorized  to  sell  liquor  under  the  hotel  license  which  he  held.  He 
claims  further  that,  even  if  unauthorized,  there  was  no  criminal 
intent,  because  he  was  advised  that  he  was  authorized  to  continue 
the  sale  after  the  burning  of  this  hotel.  As  to  the  latter  claim 
little  need  be  said,  because  the  offense  is  malum  prohibitum^  in  the 
commission  of  which  the  intent  is  immaterial.  {People  v.  Warner^ 
174  N.  T.  132.) 

Nor  can  the  defendant  claim  protection  from  his  hotel  license. 
Under  section  16  of  the  Liquor  Tax  Law  question  No.  4,  which  is 
submitted  to  the  People,  reads  as  follows :  "  Shall  any  *  *  * 
person  be  authorized  to  traffic  in  liquors  under  subdivision  one  of 
section  eleven  of  the  Liquor  Tax  Law,  hut  only4n  connection  with 
the  business  of  keeping  a  hotel  *  *  *."  It  is  clear  that  after  the 
hotel  burned  and  was  not  rebuilt,  the  selling  of  liquor  in  this  caf6 
could  not  be  "  in  connection  with  the  business  of  keeping  a  hotel." 
The  defendant  might  have  surrendered  his  license  and  have  pro- 
cured the  proper  rebate,  but  he  could  not  continue  selling  liquor 
except  in  connection  with  the  business  of  keeping  an  hotel. 

The  judgment  of  conviction  was  right  and  should  be  affirmed. 

Judgment  of  conviction  unanimously  affirmed. 


Addison  Smith  and  Ann  Elizabeth  Smith,  Eespondents,  v.  Bobbbt 
H.  Smith,  Appellant. 

Third  Department,  June  24,  1909. 

Practice — appeal  from  Justice's  Court — retxim — pleading  served  after 

judgment. 

The  plaintiff  in  an  action  in  a  Justice's  Court  is  not  entitled  to  have  an  amended 
complaint,  which  was  served  after  judgment  rendered,  returned  by  the  justice 
among  the  papers  on  appeal,  except  upon  express  stipulation  of  parties. 

Kellogo,  J.,  dissented. 

Appeal  by  the  defendant,  Robert  H.  Smith,  from  an  order  of 
the  County  Court  of  Montgomery  county,  entered  in  the  office  of 
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the  clerk  of  said  county  on  the  8th  day  of  February,  1909,  denying 
the  defendant's  motion  for  an  amended  return. 

Charles  B.  Ilane^  for  the  appellant. 

H,  Jf.  Eldredge^  for  the  respondents. 

Smith,  P.  J. : 

The  action  was  brought  in  Justice's  Court.  The  plaintiffs  and 
the  defendant  had  made  some  agreement  by  which  the  plaintiffs 
were  to  take  a  farm  and  pay  certain  debts.  There  was  a  claim 
against  the  defendant  of  about  $235,  for  which  it  was  claimed 
the  plaintiffs  were  liable  under  this  agreement,  and  the  plaintiffs 
were  sued  thereuppn  and  made  default.  Judgment  was  obtained 
and  execution  has  been  issued.  Tlie  plaintiffs  now  claim  that  part 
of  this  amount  was  a  debt  *hat  was  not  properly  for  them  to  pay, 
but  v/as  the  defendant's  debt,  and,  therefore,  have  sued  the  defend- 
ant to  recover  the  same,  and  in  Justice's  Court  recovered  a  judg- 
ment of  $125,  together  witli  costs.  The  defendant  has  appealed  to 
the  County  Court  for  a  new  trial. 

In  Justice's  Court  the  defendant  put  in  an  amended  answer,  and 
the  plaintiffs'  attorney  stated  that  he  niiglit  want  to  put  in  an 
amended  complaint.  No  amended  complaint,  however,  wjis  tiien 
served,  and  after  the  judgment  plaintiffs  did  tile  with  the  justice  an 
amended  complaint.  This  amended  complaint  lias  been  returned 
by  the  justice  to  the  County  Court  as  properly  in  the  case  and  part 
of  the  pleadings  upon  which  the  case  must  be  there  tried.  The 
defendant  has  moved  for  a  corrected  return,  in  which  he  sets  forth 
a  letter  from  the  justice  stating  that  this  amended  complaint  was 
received  some  days  after  tlie  trial.  From  an  order  of  tlie  County 
Court  denying  the  motion  for  an  amended  return  this  appeal  is 
taken. 

The  motion  should  have  been  granted.  If  the  plaintiffs  had 
desired  to  amend  their  complaint  it  should  have  been  amended  at 
the  trial,  either  orally  or  in  writing.  The  court  cannot  recognize 
amended  pleadings  filed  after  a  trial  except  upon  the  express  stipu- 
lation of  the  parties.  It  may  be  that  under  tlie  amended  complaint 
no  other  proof  could  be  offered  than  under  the  original  complaint, 
but  of  this  the  court  will  not  inquire.     The  defendant  is  entitled  to 
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liave  returned  the  pleadings  upon  wliicli  the  case  was  tried  in  the 
court  below,  and  the  court  will  not  stop  to  consider  how  far  he  may 
be  prejudiced  by  spurious  pleadings  returned.  The  order  should, 
therefore,  be  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 

All  concurred,  except  Kellogg,  J.,  dissenting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Ernest  K.  Thomas,  Appellant,  v.  John  M.  Noonan  and  Others, 

Eespondents. 

Third  Department,  June  24,  1909. 

Pleading — foreclosure  —  counterclaim  by  one  of  two  joint  obligors  — 
reply  not  necessary — evidence  —  value. 

In  an  action  to  foreclose  a  mechanic's  lien  brought  against  two  joint  obligors,  a 
counterclaim  in  behalf  of  one  of  them  cannot  be  pleaded,  and  the  plaintiff  may 
urge  the  objection  without  a  reply. 

Evidence  that  lumber  is  worth  from  eighteen  to  twenty  dollars  per  thousand  is 
not  legal  proof  of  a  value  greater  than  eighteen  dollars. 

Appeal  by  the  plaintiff,  Ernest  K.  Thomas,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  Warren  on  the  11th  day  of  April, 
1908,  upon  the  report  of  a  referee. 

Z.  M.  Pulver  [^George  H,  Scdishury  of  counsel],  for  the  appellant. 

S.  M.  Bichards  and  Jdrnea  IL  Bain,  for  the  respondents. 

Smith,  P.  J. : 

The  action  is  brouglit  to  foreclose  a  mechanic's  lien.  The  plain- 
tiff was  employed  by  the  defendants  to  make  some  improvements 
upon  the  real  property  owned  by  Azilda  Noonan.  He  claimed  the 
sum  of  $241.  The  defendants  claimed  that  the  repairs  were  to  be 
made  for  $200,  which  was  found  as  a  fact  by  the  referee.  There 
was  a  claim  for  extras  to  the  amount  of  $9.26  about  which  there 
wtis  no  dispute,  so  that  upon  the  findings  of  the  referee  the  plaintiff 
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had  a  lien  for  $209.26,  less  the  amount  of  any  counterclaim  that  the 
defendants  held  against  the  plaiutiif. 

The  defendants  pleaded  two  counterclaims.  One  a  counterclaim 
for  groceries  and  provisions  furnished  by  the  defendant  John  M. 
Noonan.  Of  this,  however,  no  evidence  was  given.  It  is  claimed 
that  there  was  no  reply  to  this  counterclaim,  and,  therefore,  that  tlie 
claim  was  admitted.  The  action  is  brought  against  two  joint  obligore. 
The  counterclaim  is  iu  behalf  of  one  of  them  only  and  is  not  prop- 
erly pleaded  in  tlie  action  ;  and  this  objection  may  be  urged  by  the 
plaintiff  even  without  a  reply.  {Lipman  v.  Jackaon  Architectural 
Iron  Work%,  128  N.  Y.  58.) 

The  other  counterclaim  of  tlio  defendants  was  for  lumber  fur- 
nished. Upon  the  defendants'  computation  there  was  some  14,313 
feet  of  lumber  originally  piled,  from  wliicli  3,500  feet  had  been 
sold  before  the  sale  was  made  to  the  plaintiff.  This  leaves  10,813 
feet  which  was  sold  to  the  plaintiff.  Of  this  548  feet  was  found  to 
be  wortli  ten  dollars  per  1,000,  This  would  amount  to  five  dollars 
and  forty -eight  cents.  The  remaining  amount,  to  wit,  10,265  feet, 
was  sworn  to  have  been  worth  from  eighteen  to  twenty  dollars  per 
1,000.  But  the  evidence  of  a  witness  that  lumber  is  worth  from 
eighteen  to  twenty  dollars  is  no  legal  proof  of  a  value  greater  than 
eighteen  dollars,  and  at  eighteen  dollars  the  value  of  this  lumber 
was  one  hundred  and  eighty-four  dollars  and  seventy-seven  cents. 
This  added  to  the  five  dollars  and  forty-eight  cents  makes  one  Imn- 
dred  and  ninety  dollars  and  twenty-five  cents,  the  extent  of  the 
defendants'  counterclaim  against  the  plaintiff.  This  leaves  the 
plaintiff  with  a  valid  lien  for  nineteen  dollars  and  one  cent.  The 
referee  has  apparently  made  an  error  in  computation  as  well  as 
in  allowing  the  defendants  the  sum  of  twenty  dollars  per  1,000  for 
lumber  upon  the  testimony  stated.  He  found  for  the  defendants  in 
the  sum  of  about  five  dollars,  and  charged  the  plaintiff  with  the 
costs  of  the  action.  If  the  conclusion  which  I  have  indicated  be 
right,  this  judgment  was  erroneous  and  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts,  referee  discharged^  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event 
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HoBACE  J.  Parsons,  as  Administrator,  etc.,  of  Samuel  S.  Parsons, 
Deceased,  Respondent,  v.  The  Syracuse,  Binghamton  and  New 
York  Railroad  Company,  Appellant. 

Third  Department,  June  24,  1909. 

Evidence  —  negligence  —  specific  instances  of  care  prior  to  accident 
causing  death  —  burden  to  show  care  —  proof  of  speed  of  locomotive. 

An  administrator  seeking  to  show  that  a  decedent  who  was  killed  while  crossing 
a  railroad  track  used  care  at  the  time  of  the  accident  is  not  entitled  to  give 
evidence  of  specific  instances  of  care  on  the  part  of  the  decedent  prior  to  the 
accident. 

Where  there  are  no  eye-witnesses  to  an  accident  causing  death,  the  rule  requiring 
the  representative  of  the  decedent  to  show  freedom  from  contributory  negli- 
gence is  much  relaxed;  but  the  burden  of  showing  care  has  not  been  abrogated, 
and  it  is  still  essential  that  the  care  required  to  be  proven  be  shown  by  compe- 
tent and  material  evidence.  Incompetent  evidence  does  not  become  admissible 
because  of  the  necessity  which  confronts  the  plaintiff. 

In  an  action  to  recover  for  the  death  of  one  who  was  killed  while  crossing  a  rail- 
road, witnesses  living  in  a  house  half  a  mile  from  the  place  of  the  accident 
are  not  competent  to  testify  that  the  engine  which  caused  the  accident  was 
running  a  mile  a  minute  when  they  did  not  see  it,  but  judged  of  its  speed  solely 
by  the  sound,  especially  when  there  is  no  proof  that  the  witnesses  ever  made 
any  test  to  determine  the  actual  speed  of  a  locomotive. 

Ai'PKAL  by  the  defendant,  The  Syracuse,  Binghamton  and  New 
York  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiflp,  enteied  in  the  office  of  the  clerk  of  the 
county  of  Broome  on  the  6th  day  of  June,  1908,  upon  the  verdict 
of  a  jury  for  $8,500,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  30th  day  of  June,  1908,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

The  plaintiffs  intestate  was  killed  by  being  struck  by  an  engine 
running  without  a  train  on  the  evening  of  October  10,  1906,  while 
driving  a  single  horse  and  carriage  over  a  highway  crossing  the 
defendant's  railroad.  The  deceased's  wife,  who  was  riding  with  him, 
was  killed  at  the  same  time,  so  that  there  is  no  eye-witness  of  the 
accident  except  the  defendant's  engineer,  who  did  not  see  the 
deceased  or  the  horse  and  carriage  until  he  was  upon  them,  the 
horse  having  crossed  the  entire  track  and  escaped  without  injury 
before  the  impact  between   the  engine  and  the  carriage.      The 
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claim  of  the  plaintiff  is  that  the  headlight  was  not  lighted ;  that  the 
bell  was  not  rung,  nor  the  whistle  blown,  and  that  the  engine  was 
proceeding  at  the  rate  of  about  a  mile  a  minute,  although  the  evi- 
dence on  all  these  points  was  conflicting.  It  was  a  dark,  misty  and 
rainy  night.     The  plaintiff  had  a  verdict,  and  the  defendant  appeals. 

JSeynoldSy  Stcmchjield  dk  CoUin  [IlaUey  Sayles  of  counsel],  for 
the  appellant. 

Thomas  E,  Gourtr^y^  Robert  S.  Parson^j  Edmund  B.  JenJes 
and  John  Courtney^  Jr.^  for  the  respondent. 

Chester,  J. : 

In  order  to  maintain  his  case  the  plaintiff  was  permitted  to  prove, 
under  the  objection  and  exception  of  tlie  defendant,  that  on  ten  or 
eleven  previous  occasions  the  plaintiff's  intestate  when  driving  over 
this  same  crossing  had  stopped  and  looked  up  and  down  the  tmck, 
or  had  used  otlier  precautions  to  guard  against  approaching  trains. 
One  witness  was  permitted  to  testify,  under  like  objection  and  excep- 
tion, that  he  had  seen  the  deceased  on  approaching  this  crossing  on 
previous  occasions  stop  and  look  up  and  down  ;  that  he  did  not  see 
him  very  often,  but  occasionally,  perhaps  twice  a  week  for  about  a 
year.  This  evidence  all  related  to  specific  instances  prior  to  the 
time  of  the  accident,  and  had  no  relation  whatever  to  the  degree  of 
care  exercised  at  the  time  of  the  accident.  The  purpose  of  the  evi- 
dence in  relation  to  these  specific  instances  undoubtedly  was  to  show 
a  habit  of  carefulness  on  the  part  of  the  deceased,  as  tending  to 
show  that  he  was  prudent  and  careful  upon  tlie  occasion  when  he 
was  killed.  The  only  question  presented  for  determination  on  this 
branch  of  the  case  is  whether  evidence  of  specific  instances  of  care 
prior  to  tlie  accident  was  competent  on  the  question  of  care  at  the 
time  of  the  accident.  A  man  who  is  careful  on  one  occasion  may 
be  careless  on  another.  The  circumstances  at  one  time  may  be 
such  as  to  induce  prudence  while  they  might  not  at  another  time. 
But  the  worst  feature  of  this  class  of  evidence  is  that  it  presents 
issues  for  trial  not  tendered  by  the  pleadings,  and  which  the  oppos- 
ing party  is  not  prepared  to  meet.  If  this  evidence  was  competent 
for  the  plaintiff  it  would  be  just  as  competent  for  the  defendant  to 
prove  that  on  prior  occasions  the  plaintiff's  intestate  had  been  care- 
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less ;  that  also  on  other  nights  when  this  engineer  ran  his  engine 
over,  this  crossing  he  had  run  it  slowlj ;  that  he  had  his  head- 
light burning ;  that  he  rang  his  bell  and  blew  his  whistle,  and  that 
be  had  been  seen  many  times  on  prior  occasions  to  observe  all  these 
precautions.  It  would  also  be  competent  for  tiie  plaintiff  to  dispute 
such  testimony  and  to  show  that  on  prior  occasions  he  had  been 
careless.  Thus  the  issues  would  be  largely  multiplied,  and  no  party 
going  to  trial  would  know  in  advance  what  he  would  have  to  meet. 

The  pressure  upon  our  courts  is  so  great,  arising  very  largely 
from  the  multiplication  of  actions  for  negligence,  that  a  reasonably 
prompt  dispatch  of  business  could  not  be  had  if  they  were  required 
to  determine  issues  of  this  character  not  presented  by  the  pleadings. 
It  would  seem,  therefore,  that  good  reasons  exist  for  not  snpporting 
the  admissibility  of  such  evidence.  So  far  as  I  can  learn  the  ques- 
tion has  never  been  determined  by  any  of  the  courts  of  this  State. 
The  fact  that  it  has  not  been,  in  the  light  of  the  vast  number  of 
decisions  in  our  reports  and  the  extended  experience  of  our  courts 
in  dealing  with  negligence  actions  is  some  indication  that  the  pro- 
fession and  the  courts  generally  have  regarded  evidence  of  that 
character  as  incompetent  and  immaterial.  Yet  it  appears  that  in 
two  States  at  least.  New  Hampshire  and  Kansas,  such  evidence  has 
been  sanctioned.  {Davis  v.  RaUroady  68  K.  11.  247 ;  Miasiywri 
Pacific  B.  Co.  V.  MoffaU,  60  Kan.  113.) 

The  case  of  Pruey  v.  N.  Y.  C.  cfe  //.  B.  B.  B.  Co.  (41  App. 
Div.  158 ;  affd.,  166  N.  Y.  616),  cited  by  the  respondent,  does 
not  aid  his  contention.  The  most  that  can  be  said  of  that  case,  so 
far  as  it  has  a  bearing  on  the  admissibility  of  evidence,  is  that  the 
court  there  received  proof  that  the  deceased  was  familiar  with  the 
surroundings  at  the  crossing,  and  that  the  absence  of  contributory 
negligence  may  be^  established  by  proof  of  facts  and  circumstances 
from  which  it  may  be  inferred  that  the  deceased  was  not  at  fault. 

Many  cases  are  cited  in  the  briefs  of  counsel  where  courts  have 
received  evidence  of  the  general  character  and  habits  of  the  deceased 
for  carefulness,  and  many  others  where  they  have  refused  to  receive 
such  evidence.  These  need  not  be  referred  to,  as  the  question  we 
have  to  determine  is  not  as  to  the  competency  of  proof  of  the  hahita 
of  the  deceased  for  carefulness,  but  as  to  the  competency  of 
evidence  of  his  care  or  caution  on  prior  specific  occasions. 
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While  the  doctrine  contended  for  by  the  plaintiff  has  been  main- 
tained in  some  jurisdictions,  as  above  indicated,  it  has  very  generally 
been  repudiated. 

In  Baker  v.  Irish  (172  Penn.  St.  528),  which  was  an  action  to 
recover  damages  for  pereonal  injuries,  where  the  defense  of  con- 
tributory negligence  was  relied  on,  it  was  held  that  evidence  that 
on  previous  occasions  the  plaintiff  was  guilty  of  an  act  similar  to 
the  alleged  act  of  contributory  negligence  was  inadmissible. 

In  Robinson  v.  F,  <&  W.  R.  R.  Co.  (7  Gray  [Mass.],  92)  it  was  held 
that  evidence  of  specific  acts  of  negligence  and  carelessness  on  the  part 
of  the  engineer  in  running  his  train  on  other  occasions  than  the  one  in 
question  was  incompetent,  as  it  would  only  lead  to  collateral  inquiries, 
and  so  distract  and  mislead  the  jury  from  the  true  issue  before 
them,  and  it  was  there  said,  "  Because  a  man  was  careless  or  negligent 
of  his  duty  in  one  or  two  specified  instances  it  does  not  follow  that 
he  was  so  at  another  time  and  under  different  circumstances." 

In  Peoria  (&  P.  U.  R.  Co.  v.  Glayberg  (107  111.  044),  which 
was  an  action  brought  by  an  administrator  against  the  defendant 
for  negligently  causing  the  death  of  his  intestate,  the  defendant,  in 
order  to  show  that  the  deceased  was  not  ol)serving  due  care  at  the 
time  he  was  killed,  asked  a  witness  to  state  if  he  ever  saw  him  get 
on  or  attempt  to  get  on  trains,  and  counsel  stated  tliat  he  expected 
to  prove  that  the  deceased  was  in  the  habit  of  jumping  on  trains, 
and  the  evidence  was  held  inadmissible,  as  its  effect  was  clearly  to 
raise  a  collateral  and  immaterial  issue.  The  court  there  said,  "if 
such  evidence  is  admissible  to  prove  negligence  on  the  part  of  the 
plaintiff's  intestate,  then  the  same  character  of  evidence  must  be 
admissible  to  prove  negligence  on  the  part  of  the  defendant,  which 
has  been  condemned  by  the  entire  weight  of  judicial  authority." 
(Citing  numerous  authorities.) 

In  DalUyn  v.  a,  R.  I.  (6  P.  R.  Co.  (114  Iowa,  257),  which 
was  an  action  for  the  killing  of  a  person  at  a  railroad  crossing,  where 
it  was  claimed  in  defense  that  he  was  asleep  in  his  buggy  when  he 
drove  on  the  track,  it  was  held  error  to  admit  evidence  of  isolated 
instances  of  his  being  found^  asleep  in  his  buggy. 

In  Connors  v.  Morion  (160  Mass.  333)  it  was  said :  "It  has  often 
been  held  that  proof  of  prior  acts  of  negligence  is  not  evidence  that 
the  act  in  question  was  negligent  any  more  than  proof  of  prior  acts 
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of  care  in  regard  to  similar  matters  is  evidence  that  the  act  in  ques- 
tion was  done  carefully.  If  such  evidence  were  to  be  received,  it 
might  be  necessary  to  investigate  the  conduct  of  the  actor  in  every 
act  of  his  life,  and  to  draw  inferences  from  acts  similar  and  dis- 
similar showing  every  degree  of  care  or  negligence." 

In  LouisviUe  <&  N.  li.  Co.  v.  Sumni^ers  (125  Fed.  Rep.  719)  evi- 
dence that  the  decedent  on  prior  occasions  had  stopped  and  looked 
and  listened  before  crossing  the  railroad  was  held  to  have  been 
irrelevant  and  improperly  received. 

In  Eppmdorf  v.  B.  C.  cfe  If.  li.  R.  Co.  (69  N.  T.  195),  whicli 
waa  a  case  where  the  plaintiff  was  injured  while  attempting  to  get  on 
a  moving  car,  the  court  said :  "  The  sole  question  to  be  determined 
here,  so  far  as  relates  to  plaintifiPs  alleged  contributory  negligence, 
was  the  character  of  the  plaintiff's  acts  under  the  circumstances  exist- 
ing at  the  time ;  and  what  he  may  have  done  at  some  other  time, 
under  other  circumstances,  could  have  no  bearing  upon  that  question." 

In  Wooster  v.  Broadway  <&  Seventh  Ave.  li.  li.  Co.  (72  Hun, 
197)  the  court  said :  "  It  has  been  many  times  held  that  it  is  not 
competent  for  a  plaintiff  to  give  evidence  that  the  person  by  whom 
the  alleged  negligent  act  was  committed  had  previously  committed 
similar  acts,  or  that  he  was  generally  negligent  or  unskillful." 

It  is  true  that  some  of  the  cases  cited,  where  evidence  of  this 
character  has  been  condemned,  were  not  cases  where  there  was  no 
surviving  eye-witness  of  the  accident,  and  as  there  was  none  here, 
it  is  sought  to  justify  the  evidence  in  this  case  because  of  the 
necessity  therefor  arising  from  that  fact. 

In  cases  where  there  are  no  eye-witnesses  the  rule  requiring  the 
representatives  of  a  deceased  person  to  show  his  freedom  from  con- 
tributory negligence  has  been  very  much  relaxed.  (Pruey  v.  N.  Y, 
C.  db  B.  R.  R.  R.  Co.,  41  App.  Div.  158 ;  Schafer  v.  Mayor,  154 
K  T.  466;  Sraith  v.  N.  T.  C.  <b  H.  R.  R.  R.  Co.,  177  id.  224.) 
But,  while  the  rule  has  been  relaxed,  it  has  not  been  abrogated,  and 
it  is  still  essential  that  what  little  on  the  subject  of  care  is  required 
to  be  proven  must  be  shown  by  evidence  that  is  competent  and 
material  on  that  question.  The  relaxation  of  the  rule  does  not 
joetify  the  admission  of  incompetent  evidence  because  of  the 
l^dcessity  which  confronts  a  plaintiff. 
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The  court  also  permitted  a  man  and  his  wife,  who  lived  a  little 
over  half  a  mile  from  the  crossing  in  question  in  a  house  about 
seven  or  eight  rods  from  the  railroad  tracks  where  they  pass  it,  who 
did  not  see  the  engine,  but  heard  it  as  they  were  preparing  for  bed, 
to  testify  that  it  was  running  fast,  and  going  about  a  mile  a  minute. 
It  was  objected  that  these  witnesses  were  not  shown  competent  to 
speak.  It  may  be  that  a  person  could  qualify  himself  to  speak  with 
some  degree  of  accuracy  as  to  the  speed  of  a  train  by  the  sense  of 
sound,  and  the  courts  have  gone  a  great  ways  in  allowing  non- 
experts to  state  whether  cars  were  going  fast  or  slow,  but  we  think 
that  neither  of  these  witnesses  was  shown  competent  to  testify 
to  the  rate  of  speed  of  the  engine  or  that  it  was  going  a  mile  a 
minute.  While  they  had  lived  near  the  track  for  a  long  time, 
tliey  were  half  a  mile  or  over  from  the  crossing.  All  that  the 
husband  said  to  qualify  him  to  speak  was  that  he  had  heard  trains 
passing  tliere  all  the  years  that  he  lived  there,  and  had  observed 
how  fast  trains  and  engines  were  running  there  at  certain  times. 
All  that  the  wife  testified  to  as  to  lier  qualifications  to  speak  was 
that  she  had  lived  there  twenty-two  years,  during  which  time  she 
had  observed  trains  and  engines  passing  her  house,  and  that  she 
was  able  to  express  an  opinion  as  to  how  fast  the  train  was  run- 
ning. There  was  no  proof  that  either  of  them  had  ever  made  any 
tests  of  any  kind  whatever,  either  on  or  off  of  trains  or  other  mov- 
ing vehicles,  or  with  the  aid  of  time  pieces  or  objects  tb  mark  dis- 
tances in  judging  of  their  speed,  nor  that  either  of  them  had  ever 
seen  or  tested  the  speed  of  a  train  running  a  mile  a  minute.  Their 
testimony  as  to  speed  was  necessarily  a  pure  guess  on  the  part  of 
each  of  them,  and  while  they  were  undoubtedly  qualified  to  say 
whether  the  engine  was  going  fast  or  slow  when  it  passed  their 
house,  the  court,  we  think,  erred  in  permitting  them,  without  show- 
ing further  qualifications,  to  say  that  the  engine  was  going  a  mile  8 
minute  when  it  ran  over  the  crossing  over  half  a  mile  away. 

We  would  hardly  feel  inclined  to  reverse  this  judgment  for  this 
error,  as  the  defendant's  evidence  shows  that  the  engine  was  going 
from  thirty  to  thirty-five  miles  an  hour,  and  the  accident  would 
probably  have  happened  with  the  engine  going  at  the  lesser  rate  of 
speed  as  well  as  with  it  going  at  the  higher  rate,  and  for  that  reason 
the  error  could  not  have  been  a  very  prejudicial  one,  but  for  the 
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error  with  respect  to  receiving  evidence  of  the  specific  prior 
instances  of  care  on  the  part  of  the  deceased  we  think  the  judg- 
ment must  be  reversed. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Patrick  Ryan,  Respondent,  v,  Cortland  Carriage  Goods 
Company,  Appellant. 

Third  Department,  June  24,  1909. 

Haster  and  servant  —  negligence  —  ix^ury  on  freight  elevator —  accident 
not  to  be  anticipated  ~  evidence  —  defects  not  causing  accident  — 
attorney  and  client  —  misstatement  of  facts  on  appeal. 

Where  the  counterweight  of  a  freight  elevator  caught  on  an  obstruction  placed 
by  the  plaintiff's  fellow-servant,  and  breaking  loose  fell  so  as  to  cause  the  car 
suddenly  to  shoot  upward  and  dislodge  an  automatic  door»  which  fell  upon  and 
injured  the  plaintiff,  the  master  cai^ot  be  charged  with  negligence  in  failing 
to  anticipate  and  guard  against  an  accident  so  unusual. 

In  an  action  to  recover  for  injuries  so  received  it  Is  error  to  allow  the  plaintiff  to 
show  defective  action  of  the  elevator  on  prior  occasions,  or  that  it  had  dropped, 
where  such  action  was  not  occasioned  by  the  same  or  a  like  cause  as  that  which 
produced  the  accident. 

The  error  in  admitting  such  evidence  is  not  cured  by  a  charge  that  there  is  no 
claim  thar  the  action  of  the  elevator  on  other  occasions  caused  the  injury. 

Misstatement  of  evidence  in  brief  on  appeal  condemned. 

Eellogo,  J.,  dissented. 

Appeal  by  the  defendant,  the  Cortland  Carriage  Goods  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Cortland  on 
the  26th  day  of  September,  1908,  upon  the  verdict  of  a  jury  for 
$1,500. 

The  action  is  for  personal  injuries  received  by  the  plaintiff  while 
using  a  freight  elevator  in  the  defendant's  factory  where  he  was 
employed.  He  and  another  employee  entered  the  elevator  on  the 
first  or  shipping  room  floor  and  started  it  np  to  go  to  the  second 
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floor.  It  was  noticed  that  the  cable  was  getting  loose  and  the 
plaintiff  stopped  the  elevator.  Just  as  it  stopped  it  gave  a  sudden 
jerk  upwards,  a  crash  was  heard  overhead  and  the  plaintiff 
jumped  out  and  struck  on  the  shipping  room  floor  two  or 
three  feet  below.  As  he  jumped  a  heavy  door  that  was  made 
to  operate  automatically  by  coming  in  contact  with  an  inverted  V- 
shaped  device  on  top  of  the  elevator,  and  which  was  one  of  a  pair 
of  doors  winch  closed  the  well  of  the  elevator,  fell  and  struck  him, 
causing  the  injuries  of  which  he  complains.  The  elevator  had  a 
counterweight  to  balance  its  weight,  consisting  of  several  iron 
blocks  three  by  six  inches  and  about  twelve  inches  long,  fastened 
together  with  iron  rods  with  the  top  and  bottom  blocks  fourteen 
inches  long,  and  constructed  with  guide  shoes  upon  them  to  run  in 
guideways  made  of  strips  of  hardwood  secured  to  guide  posts  about 
fourteen  inches  apart.  These  guideways  extended  from  the  top  to 
the  bottom  of  the  building,  M'hich  consisted  of  three  floors.  The 
guideways  in  which  the  counterweight  ran  were  covered  on  the 
first  and  second  floors,  but  were  not  covered  on  the  third  floor,  so 
that  the  counterweight  on  that  floor  was  open  to  the  room  and 
unprotected.  In  the  operation  of  the  elevator  the  bottom  of  the 
counterweight  did  not  come  as  high  as  the  third  floor  when  the 
elevator  was  down  to  its  lowest  point  and  the  weight  was  at  its 
highest  point.  The  several  pieces  of  iron  of  which  the  counter- 
weight was  composed  were  rough  and  varied  slightly  in  thickness. 
The  accident  was  caused  by  a  coemployee,  who  wheeled  a  barrel  of 
castings  and  set  it  down  near  the  open  guideway  on  the  third  floor, 
so  near  that  one  of  the  hoops  around  the  bulge  of  the  barrel  caught 
nnder  the  protruding  surface  of  one  of  tlie  pieces  of  iron  of  the 
counterweight  in  the  guideway  and  held  the  weiglit  there  for  a 
moment  until  the  hoop  splintered  and  let  the  counterweight  fall 
with  great  force,  with  the  resulting  effect  of  suddenly  jerking  the 
elevator  upwards  against  the  automatic  doors  over  it  at  the  second 
floor  in  the  elevator  well  with  such  force  of  impact  as  to  dislocate 
the  doors  from  their  runners  so  that  they  fell,  and  one  of  them 
struck  the  plaintiff  after  he  had  jumped. 

Edwin  Duffey^  for  the  appellant. 

Thomas  E  Courtney^  for  tlie  respondent 
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Chester,  J. : 

The  accident  was  such  an  unusual  one,  and  the  cause  thereof  was 
80  unique  and  peculiar  that  the  case  seems  to  fall  within  that  class 
of  cases  which  hold  that  the  master  in  the  exercise  of  reasonable 
diligence  and  prudence  cannot  be  charged  with  negligence  for  a 
failure  to  anticipate  and  guard  against  the  accident.  The  elevator 
had  been  made  and  installed  by  a  reputable  manufacturer  and  was 
well  built.  No  defects  were  shown  in  it,  or  in  the  mechanism  for 
its  operation  which  were  approximate  causes  of  the  accident.  It 
had  been  in  successful  operation  without  accident  for  several  years, 
and  had  made  many  thousand  trips  without  the  counterweights 
ever  having  been  caught  as  in  this  instance  so  far  as  disclosed  by  the 
evidence.  Failure  to  guard  against  that  which  has  never  occurred, 
and  which  is  very  unlikely  to  occur,  and  which  does  not  nat- 
urally suggest  itself  to  prudent  men  as  something  which  should  be 
guarded  against,  is  not  negligence.  {Favro  v.  T'roi/  <&  West  Troy 
Bridge  Co.,  4  App.  Div.  241 ;  Creswell  v.  United  Shirt  <&  Collar 
Co.^  115  id.  12.)  No  inference  unfavorable  to  the  defendant  should 
be  drawn  from  the  fact  that  it  had  taken  the  precaution  to  guard 
the  guideways  below  the  third  floor  for  the  reason  that  the  condi- 
tions on  the  third  floor  were  entirely  different.  The  counterweights 
did  not  pass  above  the  third  floor  and  there  was,  therefore,  no  possi- 
bility of  an  obstruction  getting  beneath  them  on  that  floor.  This 
judgment  makes  the  defendant  responsible  for  something  which 
naturally  would  not  be  anticipated  and  makes  it  practically  an 
insurer  against  accidents. 

Again,  reversible  error  was  committed  in  permitting  the  plaintiff 
to  show  against  the  defendant's  objections  and  exceptions  that  on  > 
prior  occasions  this  elevator  had  gone  to  the  roof  of  the  building 
requiring  efforts  to  get  it  down,  and  that  it  had  also  on  different 
occasions  dropped.  There  is  no  proof  that  those  peculiar  mani- 
festations were  occasioned  by  the  same  or  a  like  cause  which  pro- 
duced this  accident,  and  of  course  the  dropping  of  the  elevator 
could  not  be  occasioned  by  tlie  same  cause.  It  is  true  that  the  trial 
justice  charged  the  jury  there  was  no  claim  that  the  action  of  the  ele- 
vator on  other  occasions  caused  the  injury,  but  that  fell  far  short  of 
telling  them  that  they  must  not  consider  that  evidence  as  bearing 
on  the  alleged  negligence  of  the  defendant  in  failing   to  guard  the 
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guidewajs,  but,  on  the  contrary,  the  mischief  was  intensified  by  the 
court  telling  the  jury  at  the  instance  of  plaintiflE's  counsel  that  they 
must  consider  all  the  evidence  that  had  been  given.  This  was  just 
the  kind  of  evidence  that  would  naturally  mislead  a  jury  and  operate 
prejudicially  to  the  defendant. 

We  think,  therefore,  the  judgment  cannot  stand. 

Another  matter  has  been  called  to  our  attention  which  cannot 
pass  unnoticed.  Upon  the  argument  the  appellant's  counsel  charged 
that  in  the  brief  of  the  respondent's  counsel  there  were  numerous 
statements  of  fact  not  supported  by  the  evidence  and  which  grossly 
misrepresented  the  testimony  in  the  case.  They  were  of  such  a 
grave  character  that  the  counsel  making  the  charges  was  directed  to 
submit  to  the  court  and  to  the  defendant's  counsel  in  writing  a 
specification  of  the  matters  thus  orally  called  to  our  attention.  This 
has  been  done,  and  twenty-one  instances  have  been  pointed  out 
where  it  is  claimed  that  offenses  of  this  character  have  occurred  and 
the  respondent's  counsel  has  submitted  his  answer  to  those  charges 
in  writing.  We  have  given  the  matter  careful  consideration,  and 
we  find  that  the  charges  have  in  the  main  been  sustained.  In  only 
one  or  two  instances  have  they  failed,  and  in  one  instance  the 
charge  was  withdrawn.  Some  of  the  charges  related  to  matters  of 
slight,  if  any,  materiality  with  reference  to  the  real  issues  to  be 
determined,  but  others  had  reference  to  matters  of  the  most  vital 
moment.  It  will  serve  no  good  purpose  to  refer  to  these  in  detail. 
It  may  be  stated  generally,  however,  that  some  of  the  statements 
were  extravagant  in  their  character,  and  many  others,  as  well  as 
these,  had  no  evidence  whatever  to  support  them.  Some  of  these 
,  misstatements  of  facts  have  been  repeated  in  the  counsel's  written 
answer  to  the  charges  when  it  must  have  been  evident  to  him  that 
they  were  wholly  unsupported  by  any  evidence  in  the  case.  The 
most  charitable  view  that  could  be  given  the  counsel's  conduct  with 
reference  to  some  of  the  statements  is  that  he  fails  to  see  the  dis- 
tinction between  inferences  which  he  seeks  to  draw  from  the  evi- 
dence and  facts  testified  to  by  witnesses,  and  that  he  makes  the 
assertion  of  his  inferences  as  facts.  This  is  wholly  unwarranted. 
A  brief  of  this  character,  instead  of  being  an  aid  to  the  court  in 
determining  the  questions  involved,  furnishes  no  aid  whatever, 
because  suspicion  must  naturally  rest  upon  every  statement  asserted 
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as  a  fact  in  it  and  little  reliance  be  placed  upon  a  brief  so  made, 
and  the  counsel  submitting  it  is  deserving  of  the  severest  censure. 

We  make  no  criticism  upon  counsel's  urging  upon  the  court  in 
the  discharge  of  his  professional  duty  the  most  favorable  arguments 
in  aid  of  his  client's  cause  of  which  it  is  susceptible,  but  this  will 
not  justify  any  misrepresentation  of  the  facts  or  the  stating  as 
facts  matters  which  are  not  fairly  dedncible  from  the  evidence. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred,  except  Kellogg,  J.,  who  voted  for  affirmance. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


David  More  and  Belle  Burrhus,  as  Administrators,  etc.,  of  Jambs 
BuRRHUs,  Deceased,  Respondents,  v,  Charles  W.  Shepard  and 
Emily  B.  Stowe,  as  Administrators,  etc.,  of  Sally  Ann  Burrhus, 
Deceased,  Appellants. 

Third  Department,  June  24,  1909. 

Sxecutora  and  adminiatratora  —  claim  for  board  fumialied  to  mother—* 
tacts  not  juatifying^  recovery  —  parent  and  child  —  presumption. 

A  son  cannot  recover  against  the  estate  of  his  mother  for  board  and  services  ren- 
dered by  mere  proof  that  the  mother  made  payments  to  him  from  time  to 
time  and  also  paid  for  certain  materials  for  use  in  the  house. 

Support  and  care  furnished  by  a  son  to  his  mother  are,  in  the  absence  of  an  agree- 
ment to  pay  therefor,  presumed  to  be  gratuitous. 

Such  claims  are  scrutinized  witli  great  care  and  only  admitted  after  clear  and 
convincing  testimony. 

SswELL»  J.,  dissented. 

Appeal  by  the  defendants,  Charles  W.  Sliepard  and  another, 
as  administrators,  etc.,  from  a  judgment  of  tlie  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
ooanty  of  Delaware  on  the  14th  day  of  January,  1909,  upon  the 
report  of  a  referee. 

The  claim  is  one  for  board  and  care  of  one  Sally  Burrhus  in  favor 
of  the  estatQ  of  her  son,  James  Burrhus.     It  was  disputed  by  the 
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adiQiuistrator  of  Sally,  and  was  referred  under  the  statute  (Code 
Civ.  Pruc.  §  2718).  The  referee  has  found  that  the  plaintiffs'  intee- 
tate,  James  Burrhus,  furnished  board,  lodging  and  care  to  the 
defendants'  intestate  for  254  weeks  between  the  5th  day  of  May, 
1901,  and  the  Ith  day  of  July,  1906,  and  that  the  latter  promised 
and  agreed  to  pay  said  James  Burrhus  what  the  same  were  reason- 
ably worth,  and  that  the  worth  was  four  dollars  per  week.  He  has 
allowed  as  credit  upon  such  claim  the  sum  of  four  hundred  and 
eighty  dollars  paid  by  the  mother  to  apply  thereon,  and  also  the 
further  sum  of  thirty  nine  dollare  and  fifty  cents  for  certain  materi- 
als furnished  by  her.  He  has  given  judgment  for  the  balance 
besides  costs,  and  the  defendants  appeal. 

Albert  D.  Peake^  for  the  appellants. 

E,  II,  Ilanford^  for  the  respondents. 

Chester,  J. ; 

The  claim  as  filed  shows  the  payment  by  tile  mother  from  time 
to  time  of  considerable  amounts  of  money  amounting  all  told  to 
$480,  as  credits  upon  the  claim,  but  there  is  absolutely  no  proof  in 
the  case  of  any  contract  or  promise  or  agreement  by  the  mother  to 
pay  her  son  for  board  or  care.  Neither  do  we  think  any  such 
agreement  or  understanding  to  pay  can  be  inferred  or  implied  from 
the  circumstances  appearing  here.  The  payments  of  cash  made  by 
the  mother  to  the  son  were  irregular  in  time  and  in  amount 
Besides  these  she  paid  for  certain  materials,  coal,  etc.,  furnished 
by  her  for  use  in  the  house  where  she  lived  in  the  family  with  her 
son.  Although  she  w^as  feeble  she  performed  a  considemble  amount 
of  household  duties.  These  facts  are  much  more  consistent  with 
the  theory  that  what  moneys  she  paid  and  what  services  she  per- 
formed were  regarded  by  both  as  a  full  equivalent  for  what  she 
received  than  with  the  idea  that  they  were  to  be  applied  as  credits 
on  an  account  against  her  for  the  value  of  the  board  and  care.  If, 
as  we  think,  no  agreement  to  pay  can  properly  be  inferred  from 
those  circumstances  alone,  then  the  case  is  barren  of  any  evidence 
to  support  the  judgment,  for  it  is  a  well-settled  presumption  in  law 
that  support  and  care  furnished  by  a  son  to  his  mother  in  the 
absence  of  an  agreement  to  pay  therefor,  are  gratuitous  and  pre. 
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dude  the  idea  on  the  part  of  the  mother  of  an  intention  to  pay  or 
on  the  part  of  the  60ii  to  be  paid. 

In  29  Cyc.  1620,  the  rule  is  stated  as  follows :  "  Where  a  parent 
lives  with  a  child  as  a  member  of  the  latter's  family  and  is  sup- 
ported by  the  child,  this  fact  of  itself  gives  rise  to  no  implication 
of  a  promise  on  the  part  of  the  parent  to  pay  for  support,  and  the 
child  cannot  recover  for  wliat  has  been  done  or  furnished,  unless  of 
course  there  was  an  express  contract  of  the  parent  to  pay,  or  a 
mutual  understanding  of  the  parties  that  the  child  is  to  be  paid  for 
the  support  and  care  of  the  parent,  which  understanding  may  be 
implied  from  the  circumstances  of  the  case  and  the  conduct  of  the 
parties." 

In  21  American  and  English  Encyclopsedia  of  Law(2ded.),  1062, 
it  is  said : "  Whenever,  therefore,  compensation  is  claimed  in  any  case 
by  either  parent  or  child  against  tlie  other  for  services  rendered,  or 
the  like,  the  question  whether  the  claim  should  be  allowed  must  be 
determined  from  the  particular  circumstances  of  the  case.  There 
can  be  no  fixed  rule  governing  all  cases  alike.  In  the  absence  of 
any  direct  proof  of  an  express  contract,  the  question  which  must 
1)0  determined  is  whether  it  can  be  reasonably  inferred  that  pecu- 
niary compensation  was  in  the  view  of  tlie  parties  at  the  time  when 
the  services  were  rendered,  or  the  support  was  furnished ;  and  the 
solution  of  this  question  depends  on  a  consideration  of  all  the 
circumstances  of  the  case." 

In  Ulrich  v.  Vlrich  (136  K  Y.  120,  123)  it  is  said  :  "  The  law 
does  presume  where  there  is  no  proof  of  a  contract  under  which 
the  services  were  performed,  that  there  was  no  promise,  or  agree- 
ment to  pay  for  them ;  that  is,  that  they  were  gratuitous." 

Other  New  York  authorities  are  to  the  same  eflfect.  {Moore  v. 
Moore^  8  Abb.  Ct.  App.  Dec.  303 ;  S.  C,  21  How.  Pr.  211 ;  Conger  v. 
V(m  Aemunij  43  Barb.  602  ;  Williams  v.  Huichinaon^  3  N.  Y.  312.) 

In  view  of  the  foregoing  authorities  and  of  the  rule  that  claims 
of  this  character  arising  after  the  death  of  the  person  against  whom 
they  are  made  are  to  be  scrutinized  with  great  care,  and  only  admit- 
ted after  clear  and  convincing  testimony  {Shakespeare  v.  Marh- 
ham,  72  N.  Y.  400 ;  Keamiey  v.  McKeon,  85  id.  136  ;  Matt&r  of 
Jtarcellus,  165  id.  70),  we  think  the  learned  referee  fell  into  error 
in  deciding  this  case. 
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The  judgment  should  be  reversed  on  the  law  and  on  the  facts, 
the  referee  discliarged  and  a  new  trial  granted,  with  costs  to  the 
appellants  to  abide  the  event. 

All  concurred,  except  Skweli.,  J.,  dissenting. 

Judgment  reversed  on  law  and  facts,  referee  discharged  and  new 
trial  granted,  with  costs  to  appellants  to  abide  event. 


Bbbtsam  Nobmand,  Appellant,  v.  The  Hudson  Valley  Bailwat 
Company,  Respondent. 

Third  Department,  June  24,  1909. 

Railroad  —  negligence  —  collision  with  wagon  —  erroneous  nonmiit. 

Action  to  recover  damages  for  injury  to  a  horse  and  wagon  which  were  struck 
from  behind  by  the  defendant's  trolley  car.  The  wagon  was  proceeding  on 
the  defendant's  tracks  in  a  village  street  at  night,  and  though  having  a  body 
closed  at  the  rear,  carried  a  lighted  lantern  plainly  visible.  There  was  evi- 
dence that  the  car  was  running  at  the  rate  of  twenty-five  miles  an  hour  and 
gave  no  signal  of  its  approach  until  it  struck  the  wagon.  Before  going  upon 
the  track  the  driver  of  the  wagon  had  looked  and  failed  to  discover  a  car 
approaching.    On  all  the  evidence,  hdd,  that  a  nonsuit  was  error. 

Although  a  street  railroad  company  has  a  paramount  right  of  way  on  its  tracks, 
one  may  drive  upon  such  tracks  where  they  form  part  of  a  street,  and  has  a 
right  to  assume  that  he  will  not  be  run  into  from  behind  without  warning  and  an 
opportunity  to  leave  the  track. 

Appeal  by  the  plaintiff,  Bertram  Normand,  from  a  judgment  of 
the  County  Court  of  Washington  county  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  said  county  on  the  8th  day  of 
February,  1909,  upon  the  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  the  plaintifPs  case  on  a  trial  at  a  Trial 
Term  of  said  County  Court. 

ErsJciiie  C.  Rogera  and  John  Van  Valkenburghj  for  the 
appellant. 

<?.  8.  Haley  and  W,  L.  KUey,  for  the  respondent 
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Chestbb,  J. : 

The  action  was  to  recover  damages  to  the  plaintiffs  horse,  wagon 
and  harness  caused  by  the  alleged  negHgence  of  the  defendant  in 
running  one  of  its  trolley  cars  into  the  rear  end  of  such  wagon 
while  it  was  being  driven  northerly  on  the  defendant's  tracks  on 
Main  street  in  the  village  of  Sandy  Hill.  The  horse  was  being 
driven  by  an  employee  of  the  plaintiflE.  The  wagon  was  a  baker's 
closed  wagon,  with  no  windows  at  the  back.  The  driver  was  sit- 
ting in  front  of  the  wagon,  and  could  not  see  out  of  the  wagon  at 
the  rear.  The  accident  happened  after  dark,  but  under  the  wagon 
there  was  a  lighted  lantern  in  full  view  of  any  one  approaching  from 
the  rear.  There  was  an  ordinance  prohibiting  running  cars  faster 
than  six  miles  an  honr  on  this  street.  Plaintiff's  testimony  was 
to  the  eflEect  that  the  car  was  running  at  the  rate  of  twenty-five 
miles  an  honr ;  that  there  was  no  signal  of  its  approach  except  almost 
simultaneously  with  the  crash ;  that  at  the  time  the  driver  entered 
the  tracks  he  looked  out  of  the  door  of  the  wagon  to  see  if  any  car 
was  coming  at  a  place  where  he  had  an  unobstructed  view  of  the 
track  from  the  south  about  1,200  feet ;  that  he  did  not  see  any  car  or 
the  lights  of  any  car,  and  so  drove  onto  the  track;  that  he  also 
looked  out  of  his  wagon  again  after  he  drove  on  the  tracks,  where 
looking  behind  he  could  see  a  quarter  of  a  mile  down  Main  street ; 
that  he  drove  along  the  track  between  200  and  300  feet  with  two 
wheels  about  in  the  center  between  the  rails  and  two  wheels  off  on 
the  riglit-hand  side  when  he  started  to  turn  off ;  that  the  horse  was 
going  on  a  jog ;  that  as  he  was  leaving  the  tracks  the  crash  came, 
and  the  car  went  150  feet  beyond  the  point  where  it  struck  the 
wagon  before  it  stopped ;  that  the  bridle  and  lines  of  the  harness 
were  broken,  the  panels  of  the  wagon  knocked  in  on  the  inside,  the 
lights  broken^  the  panels  smashed  in  the  rear,  and  one  wheel  dished, 
and  that  tlie  driver  was  knocked  out  of  tlie  wagon,  but  that  it  did 
not  tip  over. 

The  plaintiff  was  nonsuited  at  the  close  of  his  proof  on  the  ground 
that  he  had  failed  to  prove  that  the  driver  of  the  wagon  was  free 
from  contributory  negligence.  The  driver  had  the  right  to  use  any 
part  of  the  street,  and  to  drive  onto  the  tracks.  The  defendant  had 
a  paramount  right  over  the  driver  to  the  use  of  the  tracks,  and  the 
driver  was  bound  to  leave  the  tracks  promptly  on  hearing  the  signal 
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of  the  approacliing  car.  He  exercised  caution  and  care  when  he 
en  tered  upon  the  tracks  and  looked  back  after  he  entered.  He  received 
no  signal  to  warn  him  of  the  approach  of  the  car  until  almost  simulta- 
neously with  tlie  collision.  Nothing  that  he  could  have  done  after 
hearing  the  signal  would  have  prevented  the  injury.  He  had  a  right 
to  assume  that  the  car  would  not  run  into  him  from  behind  with- 
out giving  some  warning  of  its  approach  and  giving  him  a  chance 
to  get  oif  the  tracks.  He  also  had  a  right  to  assume  that  the  car 
would  not  approach  him  from  the  rear  at  a  speed  in  excess  of 
that  prohibited  by  the  ordinance.  Giving  as  we  must  on  this  appeal 
the  most  favorable  view  of  which  the  plaintiffs  evidence  is  suscep- 
tible, a  brief  summary  of  which  has  been  given,  we  think  the 
learned  trial  court  was  not  warranted  in  holding  that  the  driver, 
under  the  circumstances  presented  here,  was  guilty  of  contributory 
negligence,  as  a  matter  of  law,  and  that  that  question  should  have 
been  submitted  to  the  jury.  {Barringer  v.  United  Traction  Co,^ 
101  App.  Div.  330.) 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


The  People  op  the  State  op  New  York,  Appellant,  v.  New 
York,  Ontario  and  Western  Kailway  Company,  Respondent. 

Third  Department,  June  24,  1909. 

Ck)ntract — compromise  of  claim  —  eminent  domain  —  award  for  lands 
taken  for  bargee  canal— waters  and  watercourses  —  when  streaxzx  not 
navigable, 

When  the  State  has  authorized  certain  officers  to  settle  for  lands  and  properties 
which  it  has  appropriated,  and  for  the  damage  it  has  caused,  the  effect  of  such 
settlement,  the  officers  having  jurisdiction  and  acting  honestly,  and  with  full 
knowledge  of  the  facts,  is  the  same  as  a  settlement  between  private  persons. 
Neither  party  to  a  settlement  made  honestly,  and  with  full  knowledge  of  the 
facts,  is  at  liberty  to  recede  from  it  for  the  sole  reason  that  he  discovers  that  be 
has  made  a  bud  bargain. 
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It  ieems,  that  the  New  York,  Ontario  and  Western  Railroad  Company  was,  by 
virtue  of  subdivision  5  of  section  28  of  chapter  140  of  the  Laws  of  1850,  enti- 
tled to  construct  a  bridge  over  Fish  creek,  in  Oneida  county,  which  had  been 
abandoned  by  the  State  as  part  of  the  Oneida  Lake  canai,  irrespective  of  sec^ 
tion  8  of  chapter  84  of  the  Laws  of  1869,  which  specifically  authorized  its  prede- 
cessor to  construct  said  bridge,  **  subject,  however,  to  the  right  of  the  State 
to  resume  the  use  of  the  said  creek  at  any  time  without  making  compensation." 

It  seeiM,  also,  that  if  the  consent  to  the  construction  of  said  bridge  given  by 
section  8  of  chapter  84  of  the  Laws  of  1889  be  deemed  to  have  been  conditional 
in  that  the  State  might  resume  the  use  of  said  creek  "  at  any  time  without 
making  compensation,"  the  appropriation  of  the  banks  of  said  stream  for  a 
barge  canal  was  not  within  the  contemplation  of  the  Legislature  when  said 
statute  of  1869  was  enacted,  and  hence  said  railroad  is  entitled  to  compensation 
under  the  Canal  Improvement  Act,  providing  for  compensation  to  parties 
injured,  and  which  requires  new  bridges  to  be  built  to  take  the  place  of  exist- 
ing bridges  whenever  rendered  necessary  by  the  new  location  of  the  canal. 

The  use  of  a  stream  a  very  few  times  in  many  years  by  a  boat  for  picnics  or 
excursions  cannot  be  deemed  navigation  thereof. 

An  adjustment  of  damages  made  between  the  special  examiners  and  appraisers 
appoif^ted  under  chapter  335  of  the  Laws  of  1904 and  the  New  York,  Ontario  and 
Western  Raih'oad  Company,  caused  by  the  appropriation  of  the  banks  of  Fish 
creek  for  the  barge  canal,  examined,  and  held,  that  the  agreement  for  compen 
sation  having  been  made  understandingly  and  in  good  faith,  and  having  been 
acted  upon  by  the  defendant,  which  had  received  the  award,  and  built  a  new 
bridge  and  approaches,  the  State  was  estopped  from  questioning  the  validity 
of  the  settlement. 

Appeal  by  tlie  plaintiff,  Tlie  People  of  the  State  of  New  York, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  All)any  on  the  3d 
day  of  Jul}',  1908,  upon  the  dismissal  of  the  comj>laint  by  direction  of 
the  court  after  a  trial  at  the  Albany  TrialTerm. 

Tlie  AUoimey- General  [  WUllam  F.  Macl*ey  of  counsel],  for  the 
ai>pellant. 

G^Brien^  Boardman  c6  Plait  \Fraiik  II.  Piatt  of  counsel],  for 
the  respondent. 

Kellogg,  J. : 

The  action  was  brought  to  recover  $118,161.66  paid  the  defend- 
ant by  virtue  of  an  adjustment  made  by  the  special  examiners  and 
appraisers  under  section  1  of  chapter  335  of  tlie  Laws  of  1904,  in  full 
compensation  for  the  rights  and  property  of  the  defendant  taken  for 
tlie  barge  canal  under  section  4  of  chapter  147  of  the  Laws  of  1903, 
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and  for  the  damage  caused  by  such  work  or  improvement.  Such 
examinei's  are  authoiized  to  agree  upon  a  price  to  be  paid  by  the  State 
and  accepted  by  tiie  owner  in  full  compensation  for  sncb  specific 
property  or  rights,  or  for  the  damage  caused  by  such  work  or  improve- 
ment. The  agreement,  with  a  detailed  report,  is  submitted  to  the 
Canal  Board,  and  if,  in  its  opinion,  it  is  possible  by  means  of  such 
appraisal  and  agreement  to  acquire  for  the  State  a  good  title,  and 
that  it  will  be  for  the  advantage  of  the  State  to  obtain  such  property 
without  condemnation  proceedings  or  resort  by  said  owners  to  the 
Court  of  Claims,  the  Canal  Board  may  approve  such  agreement, 
and  upon  its  certificate  the  agreed  price  is  to  be  paid  by  the  State. 
The  provisions  of  the  statute  were  fully  complied  with.  This 
action  is  based  upon  the  contention  that  no  land  or  property  of  the 
defendant  was  condemned  by  the  State  and  that,  therefore,  the 
State  officers  were  not  authorized  to  make  any  adjustment  with  the 
defendant,  and  that  said  moneys  were,  therefore,  impropei;Jy  and 
illegally  paid. 

The  trial  court  found,  and  the  finding  is  amply  sustained  by  evi- 
dence, that  the  lands  sought  to  be  appropriated  by  the  State  upon 
either  side  of  Fish  creek,  immediately  after  the  waters  of  Wood 
creek  join  it,  and  for  which  the  said  adjustment  and  settleraent  was 
made,  was  the  property  of  the  defendant  at  the  time  the  State 
appropriated  the  same  for  barge  canal  purposes.  .  Fish  creek,  at  the 
place  in  question,  had  been  previously  used  for  canal  purposes,  and 
the  title  to  the  bed  of  the  stream  was  evidently  in  the  State  and  not 
in  the  defendant,  but  defendant  owned  upon  both  sides  of  the  creek. 
By  erosions  and  accretions,  during  many  years,  the  banks  of  the 
stream  had  changed  somewhat,  and  it  is  almost  impossible  to  tell 
where  the  exact  property  lino  of  the  defendant  is  on  each  side  of 
the  stream.  The  State  officers,  therefore,  had  ample  power  to  make 
a  proper  settletnent  and  adjustment  with  the  defendant  for  its  lands 
taken.  The  parties  upon  both  sides  making  the  settlement  had  full 
knowledge  of  all  the  facts,  and  there  was  no  mistake  or  fraud  in  tlie 
transaction.  The  defendant,  therefore,  received  the  money  under 
a  settlement  made  by  proper  State  officials  who  had  knowledge  of 
all  the  facts,  and  who  acted  honestly  and  in  good  faith,  as  tbey 
believed,  for  the  best  interest  of  the  State.  There  is  an  entire 
failure  to  prove  the  cause  of  action  alleged.     The  law  favors  settle- 
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ments  out  of  coart,  and  where  a  settlement  lias  been  honestly  made 
bj  parties  with  full  knowledge  of  the  facts,  neither  is  at  liberty  to 
recede  from  it  for  the  sole  reason  thathe  discovers  that  he  has  made 
a  bad  bargain.  "When  the  State  authorizes  certain  officers  to  settle 
for  lands  and  properties  which  it  has  appropriated  and  damages 
it  has  caused,  the  effect  of  such  settlement,  the  officers  having  juris- 
diction and  acting  honestly  and  with  full  knowledge  of  the  facts,  is 
the  same  as  a  settlement  between  private  persons. 

It  is,  however,  urged  that  in  a  way  this  settlement  and  adjust- 
ment is  an  exception  to  this  rule,  for  the  reason  that  the  State  officers 
adopted  a  wrong  measure  of  damages  and  that  tliereby  the  defend- 
ant was  allowed  a  larger  sum  than  it  otherwise  would  have  received. 
The  property  taken  from  the  defendant  was  situated  upon  each  side 
of  the  creek,  across  which  it  maintained  and  operated  its  railroad 
bridge,  standing  about  nine  feet  above  the  water  upon  abutments 
resting  upon  its  land.  The  figures  accompanying  the  agreement  of 
settlement  seem  to  indicate  that  the  settlement  was  based,  in  part 
at  least,  upon  the  amount  which  the  State  Engineer  and  other  State 
officers  ascertained  would  be  the  cost  of  reconstructing  the  bridge 
after  the  creek  w^as  canalized.  It  is  claimed  that  the  defendant  had 
no  right  to  maintain  this  bridge  there,  and,  therefore,  that  the  plain- 
tiflE  was  under  no  obligations  to  rebuild  or  pay  damages  for  the 
removal  of  the  old  one,  and  that  in  any  event  the  allowance  for  the 
constru^ction  of  a  new  bridge  was  outside  of  the  jurisdiction  of  the 
State  officers.  We  need  not  pass  definitely  upon  these  questions, 
but  it  is,  perhaps,  best  to  examine  them  somewhat  so  that  we  may  see 
whether  the  State's  interests  were  fairly  protected  in  the  settlement. 

Subdivision  5  of  section  28  of  chapter  140  of  the  Laws  of  1850 
authorizes  railroads  to  cross  the  streams  and  canals  of  the  State,  but 
in  a  manner  not  to  impair  their  usefulness,  provided  "  Nothing  in 
this  act  contained  shall  be  construed  to  authorize  the  erection  of  any 
bridge  or  any  other  obstructions  across,  in  or  over  any  stream  or  lake 
navigated  by  steam  or  sail  boats,  at  the  place  where  any  bridge  or 
other  obstructions  may  be  proposed  to  be  placed."  This  stream  was 
not  navigated  by  steam  or  sail  boats  at  the  place  where  this  bridge 
was  constructed.  The  use  of  a  stream  a  very  few  times  in  many 
years  by  a  boat  for  a  picnic  or  excursion  cannot  be  deemed  a  navi- 
gation thereof  within  the  meaning  of  this  statute.     (Kerr  v.  W.  S. ' 
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E.  R,  Co.^  127  N.  Y.  269,  279.)  It  was  not  necessary  under  this 
statute  that  the  company  should  have  tlie  consent  of  the  Canal  Com- 
missioners before  constructing  its  original  bridge  in  1869  and  the 
reconstruction  in  1876  and  1886.  {New  York  Cmtral  d:  II.  R.  R. 
R,  Go.  Y,  State  of  New  Tork^  37  App.  Div.  57;  aflFd.,  after  retrial, 
177  N.  Y.  577.) 

Chapter  81  of  tlie  Laws  of  1869  gave  to  the  predecessor  in  title 
to  the  defendant  certain  rights  of  municipal  aid  and  contained  other 
provisions  for  its  benefit.  By  section  3  it  was  "authorized  to  con- 
struct a  bridge  over  Fish  creek,  in  Oneida  county,  upon  the  plan 
of  the  engineer  of  said  company,  the  said  creek  having  been  aban- 
doned by  the  State  as  a  part  of  the  Oneida  Lake  canal,  subject  how- 
ever to  the  right  of  the  State  to  resume  the  use  of  the  said  creek 
at  any  time  without  making  compensation."  It  is  not  apparent 
that  this  section  conferred  any  benefit  upon  tlie  company,  as  it  had 
the  right  to  build  the  bridge,  and  the  Oneida  Lake  canal  at  this 
place  had  in  fact  been  abandoned  for  practical  purposes  some  yeara 
before.  I  do  not  consider,  therefore,  that  the  words  "  subject  how- 
ever to  the  right  of  the  State  to  resume  the  use  of  the  said  creek 
at  any  time  without  making  compensation,"  refer  particularly  to  the 
building  of  the  bridge  mentioned  in  that  statute,  for,  as  stated,  no 
authority  to  build  the  bridge  was  needed.  The  statute  merely 
recites  the  fact  that  the  canal  has  been  abandoned  but  that  the 
State  may,  nevertheless,  resume  the  use  of  the  creek.  But  if  we 
read  the  statute  otherwise  and  treat  the  consent  to  construct  the 
bridge  as  a  conditional  one,  the  construction  through  the  creek  of 
the  barge  canal  of  a  much  greater  width  than  the  former  canal, 
requiring  fifteen  and  one-half  feet  in  the  clear  between  high  water 
and  the  bridge,  is  not  a  resumption  of  the  use  of  the  creek  within 
the  meaning  of  the  statute.  It  is  practically  an  appropriation  of 
the  creek  for  a  diflferent  use.  It  could  not  have  been  contemplated 
by  the  State  or  the  company  at  the  time  the  statute  was  passed  that 
not  only  the  defendant's  bridge  but  the  approaches  to  it  for  a  con- 
siderable distance  upon  either  side  of  the  creek  were  to  be  rendered 
valueless  by  so  unusual  a  public  improvement  in  the  future.  The 
Canal  Improvement  Act  (Laws  of  1903,  chap.  147)  contemplated 
full  compensation  to  all  parties  whose  property  rights  were  injured 
by  the  canal  to  be  built  thereunder,  and  in  section  3  we  find  the 
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provision  \  "  New  bridges  shall  be  built  over  the  canals  to  take  the 
place  of  existing  bridges  wherever  required  or  rendered  necessary 
by  the  new  location  of  the  canals.  All  lixed  bridges  and  lift  bridges 
Mrhen  raised  shall  give  a  clear  passage-way  of  not  less  than  fifteen 
and  one-half  feet  between  the  bridge  and  the  water  at  its  highest 
ordinary  navigable  stage." 

The  provisions  of  the  statute  referring  to  the  construction  of 
defendant's  bridge  in  no  way  deprive  it  of  any  benefits  to  which  it 
might  otherwise  be  entitled  under  the  above  provision.  The  evi- 
dence of  the  Attorney-General,  who  was  one  of  the  Canal  Board 
approving  of  the  settlement  made,  shows  that  it  was  not  considered 
certain  that  the  State  was  required  to  build  a  new  bridge  for  the 
defendant,  or  that  the  act  authorizing  the  construction  of  the 
defendant's  bridge  entitled  it  to  the  benefit  of  this  provision 
with  reference  to  the  construction  of  new  bridges.  It  cannot  be 
said  with  certainty  that  the  State  was  not  obliged  to  replace  the 
bridge  in  question.  The  whole  facts  were  up  for  consideration ; 
the  agreement  for  such  compensation  was  made  understandingly 
and  in  good  faith ;  the  defendant  has  acted  upon  it ;  the  money 
has  been  paid  and  the  bridge  and  its  approaches  rebuilt,  and  the 
State  cannot  now  be  heard  to  question  the  validity  of  such  adjust- 
ment. It  does  not  appear  that  the  interests  of  the  State  were  not 
fully  protected  in  the  adjustment.  The  judgment  should,  there- 
fore, be  affirmed,  with  costs. 

Judgment  unanimously  afiirmed,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Jaoob 

Baum,  Appellant. 

Third  Department,  June  24,  1909. 

Municipal     corporations  —  validity    of    ordinance     against    entering 
gambling  house  —  constitutional  law — police  power. 

The  ordinance  of  the  city  of  Schenectady  providinfi^  that  a  fine  or  imprisonment 
shall  be  imposed  upon  any  person  found  in  a  gambling  house  is  void,  not 
being  a  proper  exercise  of  the  police  power,  in  that  a  person  is  punishable 
thereunder,  no  matter  how  innocent  the  purpose  for  which  he  might  go  upon 
such  premises. 

App.  Dit.-Voi.  CXXXIII.        31 
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Appeal  by  the  defendant,  Jacob  Banin,  from  a  judgment  of  the 
County  Court  of  Schenectady  county,  entered  in  the  office  of  the 
clerk  of  said  county  on  the  23d  day  of  December,  1908,  affirming  a 
judgment  of  conviction  rendered  against  the  defendant  by  the 
Police  Court  of  the  city  of  Schenectady, 

John  H,  Gleasortj  for  the  appellant 

Walter  Briggs^  District  Attorney  [Del  JS,  Salmon  of  counsel], 
for  the  respondent. 

Kellogg,  J. : 

The  defendant  was  convicted  of  violating  a  city  ordinance  in 
"  being  found  in  a  gambling  house  at  tlie  corner  of  State  street  and 
South  Center  street"  on  the  15th  day  of  June,  1908.  The  ordi- 
nance provided  that:  "Every  person  being  a  vagrant,  mendi- 
cant, street  beggar,  or  persons  soliciting  alms  or  subscriptions  for 
any  pei-sons  whatever,  except  when  authorized  by  an  organized 
religious  body,  and  any  prostitute  or  gambler,  or  any  person,  male 
or  female,  found  in  a  house  of  prostitution  or  gambling  house,  shall 
npon  conviction  be  punished  by  a  fine  of  not  less  than  ten  dollai-s,  nor 
more  than  twenty-live  dollars,  and  stand  committed  until  such  fine 
be  paid,  not  exceeding  one  day  for  each  dollar  of  fine  imposed;  or 
shall  be  imprisoned  at  hard  labor  or  not,  in  the  discretion  of  the 
Police  Justice,  for  a  period  not  exceeding  one  hundred  and  fifty 
days." 

The  evidence  showed  that  the  defendant,  with  others,  was  found 
by  the  police  sitting  in  a  room  in  which  there  were  certain  devices, 
alleged  to  be  gambling  devices.  It  does  not  appear  that  any 
gambling  had  ever  taken  place  in  the  room,  nor  for  what  purpose 
or  under  what  circumstances  the  defendant  entered  the  room  or 
that  the  alleged  gambling  devices  had  ever  been  used  there.  It  is 
not  necessary  to  discuss  whether  the  alleged  gambling  devices  found 
in  the  room  are  sufficient  to  justify  the  conclusion  that  tiiis  was  a 
gambling  house.  Under  the  reading  of  the  ordinance  if  the  police- 
man had  found  a  gasman  taking  the  meter,  or  even  removing  the 
meter  for  non-payment  of  bills,  or  removing  the  meter  becaose  it  was 
thought  unlawful  to  furnish  a  gambling  house  with  gas,  or  for 
any  of  many  innocent  purposes  for  which  a  man  might  go  upon  the 
premises,  he  would  be  equally  guilty. 
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While  the  common  council  has  ample  power  to  enact  ordinances 
to  preserve  the  public  peace  and  good  order,  to  prevent  and  suppress 
vice,  immorality,  disorderly  and  gambling  houses,  under  subdivision 
1  of  section  36  of  chapter  371  of  the  Laws  of  1903,  the  ordinance  in 
question  is  too  broad.  An  ordinance  might  perhaps  provide  that  a 
person  found  in  a  gambling  house  shall  be  presumed  to  be  there 
for  the  purpose  of  gambling,  unless  it  is  shown  to  the  contrary. 
{People  V.  Cannon,  139  N.  Y.  32.)  The  facts  which  may  be 
declared  as  presumptive  evidence  of  guilt  cannot  be  forced  from 
their  ordinary  interpretation  and  must  have  some  legitimate  bearing 
tending  to  show  that  the  defendant  was  probably  committing  a 
crime. 

The  ordinance  in  question  is  not  one  of  presumption,  but  the 
mere  fact  of  being  found  in  such  a  place  is  criminal,  and  the  defend- 
ant is  not  permitted  to  explain  or  show  for  what  purpose  he  was 
present.  It  is  not,  therefore,  a  proper  exercise  of  the  police  power. 
{Fishet*  Company  v.  Woods,  187  N.  Y.  90.)  For  that  reason  no 
offense  was  proved  against  the  defendant,  and  it  is  unnecessary  to 
consider  the  other  questions  raised  upon  the  appeal.  The  judgment 
of  the  County  Court  and  the  Police  Court  should,  therefore,  be 
reversed. 

Ail  concurred. 

Judgment  of  the  County  Court  and  Police  Court  reversed. 


IlosANNA   Palin,   as    Administratrix,   etc.,   of    Adelard    Palin, 
Deceased,  Appellant,  v.  Gary  Brick  Company,  Respondent. 

Third  Department,  June  24,  1909. 

ICaster  and  servant  —  negligence  -  death  by  fall  of  clay  bank  —  facts 
raising  questions  for  jury. 

A  notice  under  the  Employers'  Liability  Act,  stnting  in  substance  that  the  plain- 
tiff's intestate  was  kiHcd  at  a  certain  date  while  in  the  defendant's  employ  in  a 
brickyard  by  a  landslide  caused  by  the  defendant's  neglect  to  furnish  a  safe 
and  reasonable  place  in  which  to  work  in  digging  and  removing  cltiy,  and  that 
the  defendant  negligently  omitted  an  inspection  and  proper  rules  governing 
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the  operation  of  the  clay  bank,  and  omitted  properly  to  support  it,  and  suf- 
fered it  to  be  in  a  dangerous  condition  without  warning  the  intestate,  and  that 
the  death  was  caused  by  the  defendant's  aforesaid  negligence  and  that  of  its 
superintendent  in  directing  him  to  work  at  the  bank  while  it  was  in  a  weak, 
dangerous  and  hazardous  condition  without  warning  and  instructing  him  of 
its  dangers,  sufficiently  complies  with  the  statute. 
The  plaintiff's  intestate,  employed  in  a  brickyard,  was  killed  by  the  fall  of  a  clay 
bank  while  engaged  in  undermining,  as  directed  by  the  defendant's  superin- 
tendent, although  the  superintendent  had  been  told  by  the  defendant  not  to 
undermine.  On  all  the  evidence,  Tield,  that  the  defendant's  negligence,  the  con  - 
tributory  negligence  of  the  intestate  and  the  authority  of  the  superintendent 
to  direct  the  bank  to  be  undermined  were  for  the  jury,  and  a  nonsuit  was  error. 

Appeal  by  the  plaintiff,  Bosanna  Palio,  as  administratrix,  etc., 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on  the 
12th  day  of  January,  1909,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  at  the  close  of  the  plaintiff's  case  on  a  trial  at 
the  Albany  Trial  Term. 

John  ScardoTiy  for  the  appellant. 

Andrew  J.  Nellis^  for  the  respondent 

Kelix>go,  J. : 

Plaintiff's  intestate,  her  husband,  was  killed  by  the  fall  of  a  clay 
bank  upon  him  while  in  the  defendant's  employ  at  its  brick  yard. 
Her  notice  under  the  Employers'  Liability  Act  (Laws  of  1902,  chap. 
600)  stated,  in  substance,  that  her  husband  was  killed  on  the  date 
stated  while  in  defendant's  employ  at  its  brick  yard  in  Cohoes  by  a 
landslide  which  fell  upon  him,  caused  by  neglect  to  furnish  him  a 
reasonably  safe  place  in  which  to  work  in  digging  and  removing 
clay,  and  that  the  company  negligently  omitted  an  inspection  and 
proper  rules  governing  the  operation  of  the  clay  bank,  and  omitted 
to  properly  support  it,  and  suffered  it  to  be  in  a  dangerous  condition 
without  warning  the  intestate ;  that  the  death  was  caused  by  the 
defendant's  aforesaid  negligence  and  by  the  negligence  of  its  super- 
intendents in  directing  him  to  work  at  the  clay  bank  while  it  was  in 
a  weak,  dangerous  and  hazardous  condition,  without  warning  and 
instructing  him  of  its  dangers.  The  defendant  contends  this  notice 
was  insufficient  within  Fimiigan  v.  N.  Y.  Contracting  Co.  (194 
N.  Y.  247).    The  defendant's  bank  boss  and  others  were  present  at 
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the  time  of  the  accident  and  it  had  full  knowledge  thereof  at  the 
time.  I  think  that  the  plaintiff,  the  wife  of  an  Italian  laborer,  a 
person  unable  to  speak  the  language,  and  who  was  sworn  tlirough 
an  interpreter,  has  fairly  well  succeeded  in  giving  intelligent  and 
sufficient  notice  of  tlie  cause  of  the  death  of  her  husband.  She 
might  well  describe  it  as  a  landslide  caused  by  negligently  omitting 
to  properly  support  the  clay  bank  arising  from  improper  inspection, 
and  from  its  weak,  dangerous  and  hazardous  condition.  The  action 
is,  therefore,  properly  brought  under  the  Employers'  Liability  Act. 

The  business,  properly  conducted,  was  attended  with  some  risks ; 
but  if  the  risks  were  only  such  as  necessarily  attended  the  business, 
we  cannot  say  that  there  was  a  defect  in  the  defendant's  works  or 
ways. 

But  the  business  was  not  properly  conducted.  The  system  of 
doing  the  work  was  known  to  be  unnecessarily  dangerous  to  all 
employed  therein,  and  the  jury  might  have  found  there  was  a 
defect  in  the  defendant's  works  and  ways.  The  defendant's  general 
manager  and  superintendent,  Abbott,  swears  that  he  told  the  bank 
boss  not  to  undermine ;  "  that  it  would  be  apt  to  fall  down  and  kill 
somebody."  Nevertheless  the  bank  boss  swears  the  system  of 
undermining  was  always  in  force  in  the  yard  ;  the  superintendent 
was  in  the  yard  nearly  every  day  and  noticed  the  kind  of  clay 
obtained  and  what  men  were  at  work,  and  he  either  saw  the  under- 
mining or  purposely  shut  his  eyes  to  avoid  the  sight.  The  jury  had 
the  right  to  say  that  the  defendant  put  its  men  at  work  in  a  place 
where  their  lives  were  continually  endangered  by  the  reckless  man- 
ner in  which  the  defendant  did  its  business,  and  that  the  defendant 
made  its  works  and  ways  defective  and  dangerous  by  causing  its 
employees  to  undermine  the  bank  at  the  immediate  place  where  they 
were  at  work.  The  evidence  tends  to  show  that  the  fall  of  the  clay 
bank  which  killed  the  intestate  was  caused  by  the  undermining  of 
the  bank,  which  was  going  on  at  the  time. 

The  evidence  tends  to  show  that  Pellerin,  the  bank  boss,  with  the 
knowledge  of  the  company  and  his  superior  officers,  was  conducting 
this  particular  work  in  a  known  dangerous  manner,  in  direct  opposi- 
tion to  their  directions.  Nevertheless  his  methods  obtained  and  the 
company  received  the  benefits  of  his  alleged  disobedience  to  their 
instructions  in  getting  down  more  clay  and  obtaining  better  results 
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from  the  work  of  the  men.  The  general  manager  swore  that  Felle- 
rin  "  had  charge  of  getting  down  the  clay.  *  *  *  In  relation  to 
getting  clay  out,  he  represented  us."  There  was  no  inspection  of 
the  banks  by  any  superior ;  everything  at  the  banks  was  apparently 
left  to  his  directions.  These  facts,  and  the  fact  that  he  managed 
this  business  with  the  knowledge  of  the  defendant  and  its  officers  in 
opposition  to  their  instructions,  make  a  fair  question  for  the  jury  to 
determine  whether  he  was  not  a  superintendent  or  a  person  exerdsiDg 
superintendence  within  the  meaning  of  the  statute. 

Taking  the  view  of  the  evidence  most  favorable  to  the  plaintiff,  it 
was  a  fair  question  for  the  jury  whether  the  death  was  not  caused 
by  the  negligence  of  tltb  defendant's  superintendant  or  by  the  defect 
ive  condition  of  tlio  defendant's  works  and  ways.  Under  the 
Employers'  Liability  Act  the  question  of  the  contributory  negli- 
gence of  the  intestate  was  clearly  one  for  the  jury.  The  judgment 
should,  therefore,  be  reversed  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event. 

All  concurred ;  Smith,  P.  J.,  and  Cooheanb,  J.,  in  result. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


JosBi'H  S.  House  and  William  S.  Haokett,  as  Sole  Acting 
Trustees  under  tlie  Mortgage  Specified  in  the  Complaint  Herein, 
Appellants,  v.  The  Amsdell  Brewing  and  Malting  Company 
and  Others,  Kespondcnts. 

Third  Department,  June  24,  1909. 

Oosts  —  additional  allowance  in  proceeding  to  determine  bondholders. 

Where  a  judgment  ordering  the  sale  of  property  covered  by  a  trust  mortgage 
directed  the  referee  to  retain  the  amount  found  due  on  the  mortgage,  subject 
to  the  further  order  of  the  court,  and  pay  the  surplus,  if  any.  to  the  county 
treasurer,  with  permission  to  any  interested  party  to  apply  for  such  further 
order  or  supplemontnl  judgment  as  might  be  proper  for  the  purpose  of  ascer- 
taining the  bondholders,  a  further  proceeding  t^  determine  such  bondholders, 
who  were  not  parties  to  the  original  action  and  the  amount  due  to  each  of 
them,  is  not  a  proceeding  in  the  action,  but  a  special  proceeding.    Hence,  the 
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court  has  power  to  make  an  allowance  to  the  plaintifiTs  attorney  for  services  in 
such  proceeding,  although  a  prior  allowance  had  been  made  in  the  action,  if 
the  same  did  not  include  compensation  for  the  subsequent  services. 
Where  moneys  are  in  the  hands  of  the  court  for  distribution  among  unknown 
owners  the  expenses  incurred  in  ascertaining  the  owners  and  providing  for  a 
proper  distribution  among  them  is  a  proper  charge  against  the  fund. 

Appeal  by  tlie  plaintiffs,  Joseph  S.  House  and  another,  as  trustees, 
etc.,  from  that  part  of  an  order  of  tlie  Supreme  Court,  made  at  tlie 
Albany  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  13th  day  of  April,  1909,  confirming  a 
referee's  report  herein,  which  denies  an  allowance  to  the  plaintiffs' 
attorneys. 

Albert  Ilesaberg^  for  the  appellants. 

John  IL  Gleason  and  Harold  D.  Alexander^  for  the  respondents. 

Kbllogo,  J. : 

The  plaintiffs,  as  trustees  for  the  mortgage  bondholders,  obtained 
a  judgment  for  the  sale  of  the  mortgaged  premises  and  directing 
the  proceeds  of  sale  to  be  applied  to  tlie  costs  of  the  action,  and 
that  the  referee  retain,  subject  to  the  further  order  of  the  couii:, 
the  amount  stated  to  bo  due  upon  the  mortgage,  and  that  he  pay 
the  surplus,  if  any,  to  the  county  treasurer.  The  judgment  further 
provided  that  the  plaintiffs,  the  referee,  or  any  interested  party, 
after  the  confirmation  of  the  sale,  may  at  the  foot  of  the  judgment 
apply  for  such  further  order  or  supplemental  judgment  as  may  be 
proper  for  the  purpose  of  ascertaining  the  holders  of  the  various 
bonds  and  coupons  and  the  amount  due  to  each  thereon,  and  for 
such  further  order  as  may  be  necessary  and  proper.  There  was 
allowed  to  the  plaintiffs  by  the  judgment  in  the  action  an  additional 
allowance  of  costs  of  $750.  After  the  costs  were  paid,  the  sale 
confirmed  and  the  proceeds  were  in  the  hands  of  the  referee,  the 
plaintiffs,  as  trustees  for  the  bondholders,  applied  upon  the  foot  of 
the  judgment  for  an  order  of  reference  to  have  it  determined  who 
the  bondholders  were  and  the  amount  due  to  each  respectively.  A 
referee  was  appointed,  the  hearing  had  and  the  amount  due  the 
respective  bondholders  ascertained,  and  upon  the  application  for 
distribution  of  the  funds  among  the  bondholders,  the  plaintiffs 
asked  an  allowance  of  costs  for  the  services  performed  by  their  attor- 
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nej0  upon  sacli  reference.  The  Special  Term  denied  the  applicadun 
for  an  allowance  npon  the  ground  that  the  proceeding  was  a  pro- 
ceeding in  the  action  and  not  a  special  proceeding,  and  that  tl.c 
conrt  has  no  power  to  grant  the  same,  and  awarded  to  the  plainti£b 
onljr  motion  costs.  In  the  memorandum  £led  the  court  placed  its 
decision  upon  Fowler  v,  Fowler  (147  X.  Y.  C73j.  In  that  case  the 
conrt  held  tliat  in  an  action  of  partition  an  application  for  pavment 
of  the  shares  of  one  of  the  tenants  in  common  was  not  a  special 
proceeding  but  was  a  proceeding  in  the  action.  The  object  of  that 
action  was  to  divide  the  laud  or  its  proceeds  among  the  various 
owners  according  to  their  respective  interests.  The  object  of  this 
proceeding  is  to  divide  monejs  in  court  among  different  owners 
after  they  are  ascertained.  The  object  of  the  original  action  was 
not  to  divide  the  mortgage  or  mortgage  monejs  among  the  respec- 
tive bondholders,  l)ut  was  a  proceeding  by  the  trustees  of  the  mort- 
gage to  foreclose  the  mortgage  and  deprive  the  mortgagor  of  any 
equity  of  redemption  in  tiie  mortgaged  premises.  Tlie  real  object 
of  the  action  was  accomplished  when  the  premises  were  Bold  and 
the  money  paid  into  tlie  hands  of  the  trustees,  or  into  the  hands  of 
an  officer  of  the  court  for  the  benefit  of  the  parties  interested.  The 
distribution  of  the  moneys  among  persons  not  parties  to  the  action  is 
outside  of  the  action  and  not  a  part  of  it  lu  Velleinan  v.  liohrig 
(193  N.  Y.  439)  it  was  held  that  an  order  for  the  distribution  of 
surplus  moneys  in  foreclosure  is  a  special  proceeding  and  not  a 
proceeding  in  the  action. 

We  may  assume  without  further  consideration  that  the  statement 
made  by  counsel  upon  both  sides  on  the  argument  that  when  the 
order  of  confirmation  of  sale  was  made  and  the  proceeds  of  sale 
received  by  the  referee,  and  the  balance  held  by  him  for  distribu- 
tion among  the  bondholders,  the  services  of  the  plaintiffs'  attor- 
ney in  the  action  had  terminated,  and  that  they  or  the  plaintiffs 
were  not  required  to  do  any  other  act  on  account  of  the  costs  and 
allowances  which  had  been  made  them  in  the  action,  or  on  account 
of  their  relations  to  the  action.  The  various  bondiiolders  were  not 
parties  to  the  action,  and  the  proceeding  taken  to  determine  who 
tliey  were  and  the  amount  of  their  respective  claims  was  not  a  pro- 
ceeding between  the  parties  to  tliat  action,  but  was  in  fact  instituted 
by  the  trustees  for  the  purpose  of  ascertaining  to  whom  the  distribu- 
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tion  of  the  moneys  slioald  be  made.  The  proceeds  of  the  mort- 
gaged premises  were  in  court  in  the  hands  of  an  officer  of  the  court, 
and  lie  was  charged  with  the  duty  of  making  proper  distribution. 
The  trustees  for  tlie  bondholders  felt,  and  properly,  that  it  was 
proper  for  them  to  institute  an  inquiry  as  to  the  parties  who  were 
entitled  to  receive  the  money  which  they  had  caused  to  be  brought 
into  court  by  a  foreclosure  of  the  mortgage,  and  tliey  instituted  the 
inquiry  pursuant  to  the  terms  of  the  judgment. 

Tlie  mortgage  foreclosed  provided  that  the  proceeds  of  sale  should 
be  applied  "  To  tire  payment  of  the  costs  and  expenses  of  such  sale 
or  sales,  including  a  reasonable  compensation  to  such  trustees,  their 
agents,  attorneys  and  counsel."  By  the  judgment  of  foreclosure, 
the  trustees  were  allowed  $100  for  their  services,  but  the  allowance 
to  them  and  to  their  attorneys  in  that  judgment  did  not  include 
compensation  for  services  which  might  be  rendered  in  ascertaining 
to  whom  the  money  in  court  should  be  distributed,  as  it  was  not 
known  that  the  application  would  be  made  by  the  plaintiflEs  or  their 
attorneys,  and  the  same  could  be  made  by  any  party  in  interest.  If 
made  by  tlie  plaintiffs,  they  were  at  least  entitled  to  the  same  treat- 
ment as  would  be  accorded  to  any  other  person  who  rendered  the 
service.  It  is  clear,  therefore,  that  the  allowance  made  in  the  judg- 
ment of  foreclosure  did  not  cover  the  services  which  have  since 
been  rendered  in  distributing  the  moneys  in  the  hands  of  the  court. 
Where  moneys  are  in  the  hands  of  the  court  for  distribution  among 
unknown  owners,  the  expenses  incurred  in  ascertaining  who  the 
owner:?  are  and  providing  for  a  proper  distribution  among  them  is 
a  proper  charge  upon  such  moneys ;  and  the  court,  when  distribut- 
ing money,  may  grant  proper  compensation  for  services  necessarily 
rendered  in  such  distribution.  Tlie  denial  of  the  motion  upon  the 
ground  of  the  want  of  power  was,  therefore,  erroneous,  and  the 
order  should  be  reversed  and  the  matter  remitted  to  the  Special 
Term  for  further  consideration. 

All  concurred ;  Cochrane,  J.,  concurring  in  result  in  memoran- 
dum, in  which  Chesteb,  J.,  concurred. 

Coohhane,  J.  (concurring) : 

I  concur  in  the  result  on  the  ground  that  independently  of  statu- 
tory provisions  the  court  has  inherent  power  to  make  an  allowance  to 
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the  trustees  for  their  necessary  expenses.  (  Woodruff  v.  Jfew  Tork^ 
Z.  K  <&  W.  R.  R.  Co,,  129  N.  Y.  27 ;  Downing  v.  Marshall,  37 
id.  380,  388 ;  Wetmore  v.  Parker,  52  id.  450,  466 ;  Shepard  v. 
Manhattan  R.  Co.,  72  App.  Div.  132.) 

Chestee,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbnrsements,  and 
matter  remitted  to  the  Special  Term  for  further  consideration. 


Matthias  II.  Abnot,  as  Trustee,  Appellant,  v.  Union  Salt  Com- 
pany, Respondent. 

Third  Department,  June  24,  1909. 

Mortgage  —  facts  not  showing  waiver  of  default. 

Suit  to  foreclose  a  trust  mortgage.  Evidence  examined,  and  held^  that  a  bond- 
holder owning  overdue  coupons  had  not  waived  his  right  to  declare  the 
mortgage  due. 

Ck)CHRANE,  J.,  dissented. 

Appeal  by  the  plaintiff,  Matthias  H.  Arnot,  as  trustee,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  oflSce  of  the  clerk  of  the  county  of  Schuyler  on  the  28th  day 
of  August,  1908,  upon  the  decision  of  tlie  court,  rendered  after  a 
trial  at  the  Schuyler  Special  Term,  dismissing  tlie  complaint  upon 
tlie  merits. 

Frederick  Collin,  for  the  appellant. 

Philo  P.  Safford,  for  the  respondent. 

Kellogg,  J. : 

Upon  a  former  trial  a  judgment  was  entered  in  favor  of  the 
plaintiff  which  was  reversed  by  the  Court  of  Appeals  (186  N.  Y. 
601*)  upon  the  ground  that  the  undisputed  evidence  upon  the  record 
as  it  then  appeared  showed  that  the  plaintiff  had  waived  the  pay- 
ment of  the  coupons  which  became  due  July  1,  1904,  and  thereby 
was  unable  to  declare  the  whole  amount  of  the  mortgage  due  for 

♦See  109  App.  Div.  483.— [Rbp. 
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tlieir  non-payment.  The  general  facts  of  the  case  appear  in  that 
report  and  it  is  unnecessary  to  repeat  them  here.  In  the  main, 
therefore,  reference  will  now  only  be  made  to  thef  additional  facts 
which  were  not  in  that  record. 

Several  facts  compelled  the  conclnsion  upon  that  record  that  the 
plaintiff  had  waived  payment  of  the  coupons  maturing  July  first 
and  acquiesced  in  the  agreement  not  to  present  the  coupons  for  pay- 
ment: (1)  The  failure  of  the  plaintiff  to  deny  the  circumstances 
in  which  it  is  alleged  he  participated  tending  to  show  a  waiver. 

(2)  The  evidence  that  at  a  subsequent  meeting  of  the  board  of 
directors  Arnot  stated  that  some  coupons  had  been  presented  for 
payment,  and  stated  that  he  understood  "  We  were  all  to  wait  for 
our  interest." 

(3)  Apparently  the  most  convincing  ground  was  that  after  plain- 
tiff had  received  credit  at  the  trust  company  for  the  coupons,  and 
with  the  apparent  knowledge  that  there  was  money  in  the  trust 
company  sufficient  to  pay  a  part  of  them,  he  gave  his  check  to  the 
trust  company  for  the  full  amount  which  he  had  been  credited  with 
on  account  of  the  coupons. 

(4)  That  January  4,  1905,  he  wrote  the  company  :  "  I  am  holding 
coupons  cut  from  Union  Salt  Co.  bonds  which  fell  due  January  1st, 
'05  ;  also  July  1st,  '04,  and  they  are  at  the  present  time  unpaid.  I 
should  like  to  know  what  provision  is  being  made  to  pay  them." 
It  was  thought  that  tliis  letter  under  the  circumstances  appearing 
in  the  record  also  tended  to  show  that  plaintiff  had  consented  to 
withhold  his  coupons. 

Upon  the  trial  the  plaintiff  was  sworn  as  a  witness  and  gave  his 
version  of  the  various  matters  appearing  in  the  former  record,  and 
other  evidence  appears  which  irresistibly  shows  that  the  plaintiff 
did  not  consent  to  waive  the  payment  of  the  July  interest  and  that 
no  one  understood  that  he  had  given  such  consent.  The  former 
record  assumed  that  Buchanan  was  a  representative  in  some  way  of 
the  plaintiff.  The  present  record  shows  that  he  was  not  such  repre- 
sentative ;  they  were  simply  acquaintances,  Buchanan  being  a  cus- 
tomer at  the  trust  company  at  which  the  plaintiff  was  the  president 
and  leading  spirit.  At  the  meeting  of  the  directors,  in  the  absence 
of  plaintiff,  when  it  was  agreed  by  those  present  to  waive  the  pre- 
sentment of  their  July  coupons,  tliey  requested  that  Buchanan  corn- 
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mnnicate  the  fact  to  the  plaintiJl  and  see  if  he  could  obtain  liis  con- 
sent. Buchanan  was  clearly  the  agent  of  tlie  parties  attending  the 
meeting  and  was*not  representing  the  plaintiff  in  any  matters  grow- 
ing out  of  it.  It  appears  that  Buchanan  and  Hawes,  the  secretary 
and  treasurer,  arranged  between  themselves  to  see  the  plaintiff  June 
tliirtieth,  but  on  account  of  his  absence  from  his  office  were  unable 
to  meet  him.  It  was  then  agreed  between  them  that  Buchanan  was 
to  see  the  plaintiff  and  communicate  the  result  over  the  telephone 
to  Ilawes.  Buchanan  and  the  plaintiff  both  swear  that  the  plain- 
tiff refused  to  consent  to  join  in  the  agreement  as  requested,  saying 
they  had  made  so  many  promises  to  him  and  never  fulfilled  any  of 
them  that  he  would  refuse  to  withhold  his  bonds  or  his  coupons. 
Buchanan  testifies  that  he  upon  the  same  day  telephoned  to  Hawes 
that  Arnot  refused  to  withhold  his  coupons.  He  further  says  :  "  I 
suggested  to  him  that  the  best  thing  to  do  was  to  get  that  money  in 
as  soon  as  possible  and  pay  the  coupons,  and  he  agreed  with  me  and 
said  he  would  do  the  best  he  could  in  regard  to  the  matter."  Ilawes 
at  first  denies  any  communication  from  Buchanan  to  him  over  the 
telephone,  but  finally  admits  upon  his  cross-examination  thut 
Buchanan  did  telephone  hnn,  and  says  :  '^  He  called  me  and  we  had 
some  conversation  *  *  *  in  regard  to  these  coupons,  but  there 
was  nothing  in  the  conversation  that  would  intimate  any  refusal  to 
abide  by  the  —  I  do  not  remember  what  the  conversation  was ;  I 
couldn't  say  a  word  that  was  said." 

The  fact  that  the  coupons  were  discussed  over  the  telephone  and 
the  inability  of  Hawes  to  state  a  word  of  the  conversation  and  his 
lack  of  memory  deprives  his  conclusion  as  to  what  he  thought  the 
conversation  intimated  of  all  real  value,  and  the  evidence  indicates 
clearly  that  on  July  first  the  plaintiff  refused  his  consent  and  that 
the  fact  of  such  refusal  was  communicated  to  Hawes.  At  the 
September  meeting  Wright  swears  that  Arnot  said  he  noticed  that 
some  coupons  had  been  paid  July  first,  and  asked  why  it  was,  and 
said  "That  he  thought  we  were  all  to  wait  for  our  interest,  or 
words  to  that  effect."  Buchanan  swears  that  Arnot  said  that  the 
coupons  on  some  of  the  bonds  ought  not  to  have  been  paid  unless 
all  were  paid,  and  denied  that  he  said  anything  to  the  effect  that  he 
understood  they  were  to  wait  for  their  interest  or  coupons.  Arnot 
says  he  was  surprised  to  find  that  certain  coupons  had  been  paid. 


Digitized  by 


Google 


Abnot  V,  Union  Salt  Co.  493 


App.  Div.]  Third  Department,  June,  1909. 

"  and  I  said  to  Mr.  Wright  that  I  was  surprised,  and  I  supposed 
the  bondholders  were  all  to  be  paid  alike."  He  denies  the  statement 
attributed  to  him  by  Wright. 

A  letter  was  introduced  upon  this  trial  from  President  Wright  to 
HaweSj  dated  December  12, 1904,  saying,  among  other  things:  "In 
view  of  the  very  short  working  capital  whicli  we  have,  and  the 
precarious  position  in  which  this  places  us ;  also,  in  view  of  the  fact 
tliat  our  bond  interest  due  July  1st  last  will  be  six  months  in 
arrears  Jan.  1st,  and  another  interest  payment  becomes  due  at 
that  time  —  it  seems  not  only  expedient  but  necessary  that  we  use  up 
at  once  the  coal  we  have  on  hand  in  making  salt,  dispose  of  all  your 
salt  to  the  best  advantage,  *  *  *  collect  as  fast  as  possible  the 
outstanding  accounts  and  use  the  money  so  obtained  to  meet  our 
interest  payments,  and  make  some  payment  on  account  of  the  note 
due  for  $8,000  about  Jan.  Ist.  If  we  do  not  do  this  the  com- 
pany will  be  in  danger  of  foreclosure  proceedings  after  Jan. 
1st."  This  letter  indicates  pretty  plainly  that  the  president  then 
felt  that  the  payment  of  the  July  first  interest  had  not  been  waived, 
and  that  foreclosure  under  the  acceleration  clause  was  imminent 
after  January  first  unless  the  back  interest  was  paid.  This  letter, 
together  with  the  testimony  of  all  the  other  persons  at  the  Septem- 
ber meeting,  leads  to  the  conclusion  that  the  president  at  least 
underatood  the  remarks  of  the  plaintiff  in  a  different  manner  than 
all  the  others  understood  it,  and  in  a  manner  not  justified  by  what 
was  said.  When  the  notice  was  served  by  the  plaintiff  electing  to 
treat  the  whole  mortgage  due,  and  demanding  possession  of  the  prop- 
erty under  the  terms  of  the  mortgage  on  the  assumption  that  there 
had  been  a  six  months'  default,  Hawes,  the  secretary  and  treasurer, 
said  that  "  Paragraph  fifth  [of  the  mortgage]  certainly  gave  Mr. 
Arnot  the  right  to  take  possession,  as  the  July  coupons  had  been 
due  more  than  six  months,  and  perhaps  Mr.  Arnot  was  justified  in 
taking  possession,  and  that  he  wished  Mr.  Arnot  would  wait  for  the 
meeting  that  would  be  held  January  21st."  Hawes,  although 
recalled  after  this  testimony,  did  not  controvert  it.  It  now  appears 
that  while  the  plaintiff  was  largely  interested  in  the  tnist  company, 
and  the  president  thereof,  his  poor  health  and  advanced  age  withdrew 
him  from  the  active  management  of  the  business,  and  he  gave  no 
al'ention  to  the  books  or  details  but  acted  principally  in  an  advisory 
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capacity,  the  real  service  performed  by  him  being,  as  chairman  of 
the  executive  committee,  to  pass  upon  loans  and  paper  offered  the 
company,  and  that  he  liad  no  personal  knowledge  of  the  state  of 
the  account  between  the  trust  company  and  the  defendant.  After 
July  first  the  active  manager  of  the  trust  company  notified  him 
that  the  coupons  were  unpaid,  had  been  credited  to  him,  and  asked 
his  check  for  the  purpose  of  squaring  his  account,  which  he  gave. 
The  trust  company  having  credited  him  with  the  amount  of  the 
coupons,  it  was  necessary  for  him  when  the  money  was  not  realized 
upon  them  to  give  his  check  to  correct  the  credit  erroneously  given 
him.  The  manager  swears  he  had  no  communication  with  the  plain- 
tiff but  treated  this  matter  in  the  ordinary  way  of  business  ;  that  if 
a  depositor  left  coupons  of  a  company  with  a  deposit  slip  and  there 
was  not  a  sufficient  amount  to  pay  all  of  the  coupons  of  the  same 
tenor,  that  no  credit  would  be  given,  and  that  the  amount  standing 
to  the  credit  of  the  debtor  upon  tl>e  coupons  would  not  be  applied 
so  far  as  it  would  go  to  discharge  them.  Upon  a  former  record  it 
was  properly  assumed  that  the  plaintiff  liad  knowledge  of  the  state 
of  the  defendant's  account  at  the  bank,  and  that  by  not  applying  the 
amount  it  had  on  hand  towards  the  discharge  of  the  coupons  and  his 
giving  his  check  for  the  whole  amount,  it  might  fairly  bo  construed 
as  an  act  waiving  the  presentment  which  had  already  taken  place. 
The  plaintiff  having  no  knowledge  as  to  the  state  of  the  account,  but 
simply  giving  his  check  for  the  amount  requested  upon  a  statement 
that  the  coupons  were  unpaid,  cannot  upon  this  record  be  con- 
sidered as  evidence  against  the  plaintiff.  He  was  treated  by  the 
bank  like  any  other  customer  under  similar  circumstances. 

Taken  with  the  other  circumstances  disclosed  by  this  record,  the 
letter  of  January  4,  1905,  is  not  inconsistent  with  plaintiff's  posi- 
tion. He  writes  to  the  president  of  the  company  that  he  is  holding 
the  coupons  cut  from  the  bonds  January  1,  1905,  and  July  1, 
1904,  unpaid,  and  inquires  what  provision  is  made  for  them.  He 
then  says  he  is  informed  that  Mr.  Wright  has  sold  his  stock,  and 
continues :  "  Do  you  know  whether  this  is  a  fact  ?  Have  you  also 
parted  with  your  stock  or  with  any  part  of  your  holdings?  An 
early  reply  wnll  greatly  oblige."  The  letter  is  a  quiet,  easy  way  for 
a  business  man  to  approach  his  friends  whom  he  believes  have  sold 
out  the  company  from  under  him  and  thereby  deprived  his  security 
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of  a  snbstantial  part  of  its  value.  He  evidently  knew  the  facts 
as  to  which  he  inquired.  The  words  "I  am  holding  coupons" 
can  only  be  construed  to  mean,  '^I  am  the  holder  of  coupons." 
Hawes  answers  this  letter  that  he  is  informed  by  the  president  that 
a  snbstantial  payment  will  be  made  on  the  note  and  the  interest 
paid,  but  the  writer  does  not  know  when  or  how  it  will  be  done, 
and  only  surmises  that  the  new  interests  which  have  acquired  the 
control  of  the  company  may  have  something  to  do  with  it.  He 
then  admits  that  Wright  has  sold  some  of  his  stock  and  that  he  has 
done  the  same  thing,  and  that  from  later  circumstances  he  cannot 
tell  whether  the  purchaser  is  a  io7ia  fide  purchaser  or  a  dummy  for 
the  International  Salt  Company,  a  rival  of  the  defendant,  and  then 
the  writer  adds :  "As  it  now  stands,  yourself,  Mr.  Coon  and  myself 
hold  the  minority  stock,  except  50  shares  scattered  around  in  small 
lots."  The  plaintiff,  apparently  believing  that  the  officers  of  the 
company,  in  whom  he  had  placed  some  confidence,  had  betrayed 
him  and  delivered  the  company  to  a  rival  in  business,  immediately, 
for  the  interest  of  himself  and  other  bondholders,  takes  the  neces- 
sary and  proper  steps  to  realize  what  may  be  from  the  property 
itself.  The  testimony  of  the  plaintiff  is  apparently  candid  and  full, 
and  Lis  conduct  fair  and  impartial  with  reference  to  the  various 
interests  he  represented.  The  evidence  against  him  as  to  what  he 
said  and  did  is  not  satisfactory,  is  evasive,  and  is  not  consistent  with 
the  records  and  the  facts  clearly  shown  in  the  case.  The  record 
shows  that  the  coupons  owned  by  the  plaintiff  were  presented  to 
the  bank  for  payment  on  the  due  day,  and  payment  was  not  made 
on  account  of  the  absence  of  funds,  and  that  after  the  elapse  of  the 
six  months'  period  mentioned  in  the  mortgage,  the  plaintiff  took 
the  necessary  steps  to  accelerate  the  due  day,  and  thereupon  the  whole 
mortgage  debt  became  due.  The  plaintiff  did  not  waive  the  pay- 
ment of  the  July  coupons,  but  stood  upon  his  rights.  Arnot  told 
Buchanan,  at  the  time  Buciianan  in  behalf  of  the  other  directors 
asked  him  to  waive  the  July  interest,  tliat  "they  had  made  so 
many  promises  to  him,  and  never  fulfilled  any  of  them,  that  he 
would  refuse  to  withhold  his  bonds  or  his  coupons."  Buchanan 
was  at  the  time  representing  the  other  directors,  who  with  him  had 
agreed  upon  an  extension.  Arnot  declined  the  extension,  and  evi- 
dently with  certain  distrust  of  the  other  directors,  and  subsequent 
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developments  do  not  show  this  distrust  Tyas  unreasonable.  The 
evidence  shows  that  Buchanan  communicated  the  refusal  to  the 
treasurer  of  the  company,  which  the  treasurer  mildly  denies.  The 
fact  is  beyond  dispute  that  Arnot  refused  to  become  a  party  to  the 
arrangement,  and  the  subsequent  evidence  shows  no  fact  inconsistent 
with  his  refusal,  or  tending  to  show  that  in  any  manner  he  had 
changed  his  position,  and  this  record  does  not  show  that  any 
director  had  acted  or  was  induced  to  act  on  account  of  any  supposed 
consent  of  the  plaintiff. 

It  is  true  the  plaintiff  took  no  action  on  account  of  the  default  in 
his  coupons  until  he  wrote  the  letter  of  January  fourth,  but  there 
was  no  act  he  could  consistently  take.  The  whole  amount  could 
not  be  declared  due  until  after  January  first 

It  is  evident  that  the  trial  court  did  not  give  due  consideration  to 
the  new  evidence.  The  judgment  should,  therefore,  be  reversed 
upon  the  law  and  the  facts  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event. 

All  concurred,  except  Cochrane,  J.,  dissenting. 

Judgment  reversed  on  law  and  facts,  and  new  trial  granted,  widi 
costs  to  appellant  to  abide  event. 


Barley    H.    Baker,    Appellant,    v.    The     German-Aherxoajt 
Insurance  Company  of  New  York,  Respondent. 

Third  Department,  June  24, 1909. 

Insurance  —  deed  —  conveyances    vesting    title    to    lands   insured  — 

erroneous  nonsuit. 

A  father  by  deed  and  bill  of  sale  conveyed  certain  real  and  personal  property  to 
his  son  with  an  understanding  that  the  deed,  which  reserved  a  life  use  to  the 
grantor,  should  not  be  recorded  during  his  lifetime.  As  part  of  the  same 
transaction  the  property,  together  with  other  property  conveyed  at  the  same 
time,  was  mortgaged  to  a  third  person  to  pay  an  indebtedness  of  the  grantor. 
Thereafter  the  grantor,  unknown  to  the  first  grantee,  deeded  the  same  property 
in  trust  to  one  of  his  daughters  who  recorded  the  conveyance.  Thereafter  the 
first  grantee  transferred  to  his  sisters  his  interest  in  the  personal  property,  and 
they  afterwards  reconveyed  the  same  by  bill  of  sale  to  his  wife.  The  second 
grantee  of  the  real  estate  leased  the  premises  with  the  knowledge  and  consent 
V     of  the  first  grantee,  but  in  her  own  name.    The  property,  both  real  and  per- 
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sonal,  was  injured  by  fire  at  a  time  when  the  plaintiff  was  in  possession. 
In  an  action  on  the  fire  insurance  policy  taken  out  by  the  first  grantee, 

Eield,  that  under  the  circumstances  the  defense  that  the  plaintiff  was  not  owner 
of  the  property  so  as  to  avoid  the  policy  was  untenable,  as  the  subsequent 
delivery  of  the  trust  deed  did  not  divest  the  title  of  the  first  grantee. 

EM,  further,  that  as  the  plaintiff  testified  that  he  was  owner  of  certain  personal 
property  which  had  never  been  owned  by  his  father  or  covered  by  either  of 
the  bills  of  sale,  a  nonsuit  was  error  in  any  view  of  the  case. 

Appeal  by  the  plaintiflE,  Harley  H.  Baker,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Clinton  on  the  20tli  day  of  November, 
1908,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court  at 
the  close  of  the  plaintifPs  case  on  a  trial  at  the  Clinton  Trial  Term. 

The  action  was  to  recover  upon  an  insurance  policy  for  the  loss 
of  the  plaintiflPs  house,  bam  and  certain  personal  property.  The 
defense  was  that  the  plaintiff  was  not  the  owner  of  the  property, 
and  that  tliis  standard  policy  provided  that  it  should  be  void  if  the 
interest  of  the  insured  be  any  other  than  an  unconditional  and  sole 
ownership.  The  real  property  belonged  to  Joseph  Baker,  the 
father  of  the  plaintiff,  and  in  1900,  in  the  presence  of  the  plaintiff 
and  his  two  sisters  and  a  reputable  attorney  he  delivered  to  the 
plaintiff  a  deed  of  the  property  in  question,  and  a  like  deed  to  each 
sister  of  certain  other  property,  and  directed  that  the  deeds  be  not 
recorded  during  his  lifetime.  As  a  part  of  the  same  transaction 
all  of  the  property  covered  by  the  deeds  was  mortgaged  to  one 
Knapp  to  pay  certain  indebtedness  of  the  grantor.  Each  deed  pro- 
vided that  they  were  delivered  simultaneously,  and  the  lands  were 
all  bound  alike  by  the  mortgage.  It  was  stated  at  the  time  that 
there  was  a  mortgage  against  the  plaintiff,  and  the  grantor  directed 
tliat  none  of  the  deeds  should  be  recorded  during  his  lifetime.  lie 
made  and  delivered  a  bill  of  sale  of  his  personal  property  to  the 
plaintiff  and  the  two  sisters  at  the  same  time.  Each  deed  reserved 
to  the  grantor  the  use  of  the  property  during  his  lifetime.  About  a 
year  after  Joseph  Baker  deeded  the  property  which  he  had  formerly 
conveyed  to  the  plaintiff  and  to  his  daughter  Frankie  in  trust  to  her, 
which  deed  was  thereupon  promptly  recorded.  The  terms  of  the 
trust  do  not  appear.  Plaintiff  did  not  know  of  the  conveyance 
until  after  its  record.  The  plaintiff  transferred  to  liis  two  eisters 
App.  Div.— Vol.  CXXXIIL        32 
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his  interest  in  the  personal  property  covered  bj  the  bill  of  sale  from 
the  father.  Frankie  leased  the  farm  which  had  previously  been 
deeded  to  the  plaintiff,  for  a  term,  with  his  knowledge  and  consent 
but  in  her  name.  The  Knapp  mortgage  had  been  paid  before  the 
fire.  The  plaintiff,  upon  getting  married,  entered  into  possession 
of  the  property  and  was  occupying  the  same  at  the  time  of  the  fire. 
The  plaintiff's  two  sisters  gave  a  bill  of  sale  of  the  interest  in  the 
personal  property  which  they  derived  from  the  plaintiff  to  his  wife. 
The  court  nonsuited  the  plaintiff  upon  the  theory  that  he  was  not 
the  owner  of  the  real  or  pei-sonal  property. 

S.  L.  WTieeleTy  for  the  appellant. 

Irving  G.  SubhSy  for  the  respondent. 

Kellogg,  J. : 

The  evidence  shows  clearly  the  execution  and  delivery  of  the 
deed  of  the  farm  by  the  father  to  the  plaintiff  and  that  it  was  kept 
from  record  so  that  the  same  should  be  kept  temporarily  at  least 
from  the  creditors  of  the  plaintiff.  That  did  not,  however,  affect 
the  equitable  division  wliich  the  father  was  making  of  his  property 
among  his  children.  If  the  deed  was  made  and  delivered,  as  the 
evidence  tends  to  show,  the  circumstance  that  it  was  not  recorded 
for  the  purpose  stated  would  not  justify  the  defense  interposed  by 
the  defendant.  The  fact  that  a  trust  deed  was  afterwards  given 
by  the  grantor  to  the  sister  covering  these  premises  together  with 
the  premises  deeded  to  her,  does  not  divest  tlie  plaintiff  of  the  title 
which  he  received  from  his  father.  Upon  the  evidence  it  seems 
clear  that  the  plaintiff  was  the  owner  of  the  real  estate. 

The  plaintiff  swears  that  he  was  the  owner  of  the  personal  prop- 
erty mentioned  in  the  proof  of  loss,  none  of  which  was  ever  owned 
by  his  father  or  covered  by  either  of  the  bills  of  sale.  The  nonsuit, 
in  any  view  of  the  case,  was  not  warranted.  {Donley  v.  Gle?is 
FaUs  Ins.  Co.,  184  N.  Y.  107.) 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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Thomas  Maloney,   Appellant,  v.   The  Hudson    River    Water 
Power  Company,  Respondent. 

Thinl  Department,  June  24,  1909. 

Principal  and  agent— liability  of  corporation  for  acts  of  oflcer  settling 
cause  of  action — evidence  —  oral  proof  of  consideration  for  release. 

Where  a  corporation  authorized  its  auditor  and  manager  to  settle  a  claim  for 
personal  lujuiies,  it  is  bound  by  his  acts  if  he  made  the  settlement  while  acting 
within  the  scope  of  his  apparent  authority  and  the  person  with  whom  the 
settlement  was  made  had  no  knowledge  of  any  limitation  placed  upon  his 
authority. 

Thus,  where  such  officer  was  authorized  to  settle  a  claim  for  personal  injuries  for 
$250,  and  in  addition  to  paying  said  sum  agreed  that  his  corporation  should 
pay  bills  for  medical  attendance  and  maintain  the  plaintiff  so  long  as  he  was 
physically  unable  to  care  for  himself  by  reason  of  the  injuries  suffered,  and 
the  latter  in  consideration  of  such  promise  executed  a  general  release,  he  is  enti- 
tled to  maintain  an  action  on  the  failure  of  the  corporation  to  maintain  him 
during  such  period.  It  is  error  to  nonsuit  on  the  ground  that  the  agreement 
for  support  was  not  binding  upon  the  principal. 

A  general  release  of  his  cause  of  action  executed  by  the  plaintiff  does  not  repre- 
sent the  entire  agreement  between  the  parties,  and  he  may  show  by  parol  that 
the  oral  agreement  to  support  him  was  part  of  the  consideration  fer  the  release. 

Appeal  by  the  plaintiff,  Thomas  Maloney,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Warren  on  the  31st  day  of  October, 
1908,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
at  the  close  of  the  plaintiff's  case  on  a  trial  at  the  Warren  Trial 
Term. 

Jo/m  E.  Sawyer  and  Charles  li,  Patterson^  for  the  appellant. 

Austin  (&  Jiussell^  Ahram  J,  Rose  and  Tlwmas  J.  Keenan^  for 
the  respondent. 

COCHSANE,  J. : 

On  or  about  October  17,  1900,  the  plaintiff,  while  in  the  service  of 
the  defendant  at  Spiers  Falls,  received  severe  and  permanent  personal 
injuries.  He  was  taken  to  a  hospital  in  Glens  Falls  and  was  tliere 
visited  by  Mr.  Pedrick,  tlio  auditor  of  tiie  defendant  company  and  the 
manager  of  its  works  at  Spier's  Falls.     lie  inquired  of  plaintiff  if  ho 
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intended  to  bring  an  action  against  the  company  for  negligence,  and 
said  that  the  company  did  not  want  to  have  a  law  suit.  According 
to  the  testimony  of  the  plaintiff  lie  and  Pedrick  made  an  oral  agree- 
ment that  if  the  plaintiff  wonld  not  bring  an  action  against  the 
defendant  for  negligence  the  latter  would  pay  him  $250  and  take 
care  of  him  until  he  was  able  to  take  care  of  himself.  Some  time 
thereafter  and  on  November  12,  1900,  defendant  paid  plaintiff  the 
$250,  and  the  latter  executed  an  instrument  releasing  the  defendant 
from  the  alleged  cause  of  action  for  negligence.  The  defendant 
thereafter  sent  the  plaintiff  to  the  New  York  Post-Graduate  Hos- 
pital for  surgical  treatment,  and  paid  his  expenses  there  and  travel- 
ing expenses  and  hotel  bills.  It  also  paid  his  expenses  at  the  Glens 
Falls  Hospital  and  paid  various  amounts  for  medical  treatment  and 
board  aggregating  nearly  $1,400,  including  the  hospital  bills.  It  has 
paid  nothing,  however,  since  the  year  1903.  Plaintiff  is  physically 
unable  to  maintain  and  care  for  himself  as  the  result  of  the  acci- 
dent. Because  of  the  refusal  on  the  part  of  the  defendant  to  main- 
tain him  since  the  year  1903  he  has  instituted  this  action  to  recover 
damages  for  the  breach  of  the  said  alleged  oral  agreement. 

It  is  first  insisted  that  Pedrick  had  no  authority  to  bind  the 
defendant  by  the  oral  agreement  sought  to  be  enforced  herein. 
He  was  the  auditor  of  the  defendant  and  it  is  undisputed  that 
he  was  authorized  by  its  president  to  settle  the  alleged  cause  of 
action  for  $250.  But  it  is  claimed  that  in  making  the  additional 
agreement  to  support  and  maintain  the  plaintiff  he  exceeded  his 
authority.  Considerable  amounts  were  in  fact  paid  by  defendant 
apparently  in  the  partial  execution  of  such  agreement  of  its  auditor. 
Defendant  had  no  right  to  expend  its  corporate  funds  gratuitously, 
and  we  can  scarcely  indulge  in  the  presumption  that  such  was  its 
motive  in  making  those  payments  particularly  in  view  of  plaintiff's 
testimony  that  he  had  an  agreement  whereby  they  were  to  be 
njade.  There  are  in  evidence  letters  from  the  defendant  to  the 
plaintiff  in  answer  to  his  letters  directed  to  the  defendant  itself 
relative  to  his  removal  from  the  New  York  hospital  to  Glens  Falls 
at  the  expense  of  the  defendant,  which  letters  of  the  defendant 
quite  clearly  indicate  that  such  removal  was  effected  by  it,  not  as  a 
gratuity,  but  in  recognition  of  a  duty  which  it  owed  to  the  plaintiff. 
The  defendant  authorized  Pedrick  to  settle  the  claim  and  the  latter 
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was  acting  within  tlie  scope  of  his  apparent  authority  and  without 
any  knowledge  on  the  part  of  the  plaintifi  of  the  limitation  on  the 
authority  of  the  agent  Pedrick.  In  Diammid  Soda  Water  Co.y 
V.  liegeman  cfe  Co,  (74  App.  Div.  430)  it  was  said:  "Upon 
making  a  settlement,  within  the  apparent  scope  of  his  authority,' 
the  principal  wliom  he  represents  is  bound  thereby  and  cannot  sub- 
sequently shelter  himself  behind  a  restriction  upon  the  authority  of 
the  agent,  of  wliich  the  party  dealing  had  no  notice  or  reason  to 
believe  existed,  and  which  was  not  disclosed  at  the  time  of  the 
transaction.  {Peru  Steel  (&  Iron  Co.  v.  Whipple  File  cfe  Steel 
Mfg.  Co.y  109  Mass.  464.)  "  I  think,  therefore,  there  was  sufficient 
evidence  to  go  to  the  jury  as  to  whether  or  not  the  defendant  was 
bound  by  Pedrick's  agreement. 

Another  ground  urged  for  sustaining  the  dismissal  of  the  com- 
plaint is  that  the  release  represents  the  entire  agreement,  and  that 
the  evidence  that  defendant  agreed  to  maintain  and  take  care  of 
the  plaintiflE  is  inconsistent  with  such  release  and  contradicts  and 
varies  the  effect  of  a  written  instrument.  The  release  does  not 
represent  the  entire  agreement  between  the  parties,  but  merely  that 
part  which  plaintiff  agreed  to  do.  It  was  a  part  of  the  agreement 
that  plaintiff  should  release  his  cause  of  action  for  negligence.  lie 
executed  the  release  in  question  in  performance  of  his  agreement. 
It  was  in  consideration  of  that  agreement  performed  by  him  that 
defendant  agreed  to  pay  $250  and  in  addition  thereto  to  support 
the  plaintiff  during  his  infirmity. 

In  Andrews  v.  Brewster  (124  N.  Y.  433)  the  defendant's  testa- 
tor had  been  charged  by  plaintiff  with  negligence  in  failing  to  rent 
certain  real  estate  belonging  to  an  estate  of  which  the  former  was 
executor  and  in  which  plaintiff  was  interested.  An  oral  agreement 
was  made  between  the  executor  and  the  plaintiff  whereby  the 
former  paid  to  the  latter  the  amount  of  her  interest  in  the  real 
estate  and  promised  to  leave  her  by  will  a  specified  portion  of  his 
own  estate,  and  plaintiff  thereupon  executed  to  the  executor  a  con- 
veyance of  her  interest  in  the  real  estate  and  also  a  release  of  all 
claims  which  she  held  against  him.  The  latter  having  failed  to 
make  provision  in  his  will  as  agreed  an  action  was  brought  against 
his  executors  on  such  oral  agreement.  The  court  said:  "The 
release   did  destroy  and  discharge   the  testator   from  all  claim 
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agaiust  him  for  his  neglect  and  faihire  to  letise  the  buildings  in 
question.  That  was  its  purpose,  and  that  it  should  have  that  effect 
was  the  intention  of  both  parties.  And  no  recovery  could  now  be 
had  by  the  plaintiff  upon  that  claim.  But  it  is  out  of  the  delivery 
of  that  release  that  the  agreement  now  sued  upon  arose.  It  had 
its  inception  with  the  negotiation  leading  to  the  execution  of  the 
I'elease  and  sprang  into  existence  with  its  delivery,  and  it  is  because 
the  plaintiff,  at  the  testator's  request,  destroyed  and  released  that 
claim  that  she  may  sue  on  the  contract  she  now  asserts.  The 
whole  agreement  with  reference  to  the  settlement  of  Christopher 
Starr  Brewster's  estate  rested  in  parole,  and  the  execution  and 
delivery  of  the  release  was  in  part  execution  of  that  agreement.  It 
was  not  the  repository  of  the  agreement  between  the  parties,  but 
its  execution  and  delivery  was  one  of  the  obligations  under  that 
agreement.  The  respective  promises  and  obligations  of  the  parties 
were  mutual,  and  those  of  one  party  formed  the  consideration  for 
the  other.  •»  *  *  The  rule  that  excludes  parol  evidence  tend- 
ing to  contradict  or  vary  a  written  contract  had,  therefore,  no 
application  to  the  case." 

We7iz  V.  Meyer sohn  (59  App.  Div.  130)  was  a  case  where  the 
defendants  agreed  that  if  the  plaintiff  would  settle  a  foreclosure 
action  for  eleven  hundred  dollars  and  execute  a  general  release  they 
would  pay  plaintiff  thirty  dollars  additional.  Plaintiff  executed  the 
release  and  defendants  thereafter  refused  to  pay  the  thirty  dollars. 
It  was  held  that  the  thirty  dollars  was  part  of  the  consideration  for 
the  release,  the  court  saying:  " The  complication  is  due  to  the  fact 
that  the  plain tiif,  instead  of  tendering  the  release  with  one  hand  and 
holding  out  the  other  for  the  entire  consideration,  trusted  the 
defendants  for  the  payment  of  the  thirty  dollars  —  gave  them 
credit  therefor.  Upon  default  by  them  she  was  entitled  to  sue  to 
enforce  that  payment.  {Ssfjmanslci  v.  Chapman^  45  App.  Div. 
369,  371.)  The  parol  testimony  is  not  objectionable  as  altering  or 
modifying  the  release,  for  it  but  tended  to  establish  that  the  full 
consideration  therefor  was  not  paid,  and  did  not  affect  the  force  of 
the  release." 

In  the  Szymanski  case,  cited  in  the  last  quotation,  a  release  had 
been  executed  by  an  employee  to  his  emi)loyers  of  a  cause  of  action 
for  personal  injuries  sustained  through  their  alleged  negligence  aud 
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the  defendants  having  failed  to  keep  an  agreement  that  they  would 
give  employment  to  the  plaintiff,  it  was  held  that  the  plaintiff  could 
not  in  disregard  of  his  release  institute  an  action  for  negligence,  but 
the  court  said  :  "  If  the  defendants  agreed  to  furnish  work  as  a  part 
of  the  consideration  for  the  settlement  of  the  plaintiff's  claim  against 
them,  the  plaintiff  can  recover  in  a  proper  action  such  damages  as 
he  has  sustained  by  the  faihire  of  the  defendants  to  perform  such 
agreement." 

Applying  the  principle  of  those  cases  a  reversal  of  this  judgment 
must  follow.  The  consideration  of  a  written  instrument  may  gener- 
ally be  the  subject  of  an  inquiry.  The  consideration  of  the  release 
in  this  case  was  not  merely  the  $250  but  such  further  sum  as  was 
necessary  to  support  the  plaintiff  as  the  result  of  his  injury.  Plain- 
tiff made  out  a  case  for  the  consideration  of  the  jury  and  the  dis- 
missal! of  his  complaint  was  error. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


The  People  of  the  State  of  New  York  ex  rel.  The  Western 
New  York  and  Pennsylvania  Railway  Company,  Respondent, 
V.  Egbert  E.  Woodbury  and  Others,  as  Tax  Commissioners  of  the 
State  of  New  York  and  Constituting  the  State  Board  of  Tax 
Commissioners,  Defendants,  Impleaded  with  the  City  of 
Rochester,  Appellant. 

Third  Department,  June  24,  1909. 

Tax — assessment   in   city   of  Rochester— certiorari  — Statute   of 

Limitations. 

The  provisions  of  the  Tax  Law  requiring  an  assessment  roll  to  be  filed  in  the 
office  of  a  city  clerk  for  fifteen  days  for  public  inspection,  and  requiring  the 
posting  and  publication  of  notice  thereof,  do  not  apply  to  the  city  of  Rochester, 
for  its  charter,  enacted  subsequent  to  the  Tax  Law,  contains  a  complete  system 
of  procedure  relative  to  the  assessment  and  collection  of  taxes  inconsistent 
with  that  embodied  in  the  general  act 
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Under  the  charter  of  the  city  of  Rochester  an  assessment  hecomes  final  and  bind- 
ing at  the  time  of  the  confirmation  of  the  tax  rolls  by  the  common  council  of 
the  city,  and  the  Statute  of  Limitations  upon  certiorari  to  review  such  assess- 
ment begins  to  run  from  that  date. 

Appeal  by  the  defendant,  the  City  of  Rochester,  from  an  order 
of  the  Supreme  Conrt,  made  at  the  Albany  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Albany  on  the 
23d  day  of  December,  1908,  denying  the  said  defendant's  motion 
to  qnash  a  writ  of  certiorari  issued  to  review  an  assessment  made  by 
the  State  Board  of  Tax  Commissioners  on  the  special  franchises  of 
the  relator  in  the  city  of  Rochester. 

William  W.  Webby  Corporation  Counsel^  for  the  appellant. 

Frank  Rumsey  \Emest  O.  Whiibeck  of  counsel],  for  the 
respondent. 

Cochrane,  J. : 

The  motion  to  quash  the  writ  of  certiorari  was  based  on  the  alleged 
fact  that  the  writ  was  not  allowed  within  four  months  after  the 
assessment  sought  to  be  reviewed  became  final.  (Code  Civ.  Proc 
§  2125.) 

Section  45  of  the  Tax  Law  (Laws  of  1896,  chap.  908,  added  by 
Laws  of  1899,  chap.  712,  and  amd.  by  Laws  of  1900,  chap.  254)  pro- 
vides as  follows :  ''An  assessment  of  a  special  franchise  by  the  State 
Board  of  Tax  Commissioners  may  be  reviewed  in  the  manner  pre- 
scribed by  article  eleven  of  this  chapter,  and  that  article  applies  so 
far  as  practicable  to  such  an  assessment,  in  the  same  manner  and 
with  the  same  force  and  effect  as  if  the  assessment  had  been  made 
by  local  assessore ;  a  petition  for  a  writ  of  certiorari  to  review  the 
assessment  must  be  presented  within  fifteen  days  after  the  comple- 
tion and  filing  of  the  assessment  roll  and  the  first  posting  or  publi- 
cation of  the  notice  thereof  as  required  by  law."  Said  article  11,  in 
section  251  of  the  act,  directs  that  the  petition  for  the  writ  must  be 
presented  "  within  fifteen  days  after  the  completion  and  filing  of 
the  assessment  roll  and  the  first  posting  or  publication  of  the  notice 
thereof."  Section  42  of  the  Tax  Law  (added  by  Laws  of  1899, 
chap.  712,  and  amd.  by  Laws  of  1904,  chap.  382)  makes  provision 
for  the  entry  by  local  assessors  in  their  assessment  rolls  of  special 
franchise  assessments  of  the  State  Board  of  Tax  Commissioners. 
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The  filing  of  the  assesBtnent  roll  and  the  posting  and  publication  of 
notice  of  such  filing,  as  referred  to  in  said  sections  45  and  251  of  the 
Tax  Law,  are  commanded  in  section  38  thereof  (as  amd.  by  Laws  of 
1904,  chap.  279),  as  follows :  "  In  cities  the  assessment  roll  when 
thus  completed  and  verified  shall  be  filed  on  or  before  September 
first  in  the  office  of  the  city  clerk,  there  to  remain  for  fifteen  days 
for  public  inspection.  The  assessors  shall  forthwith  cause  a  notice 
to  be  posted  conspicuously  in  at  least  three  public  places  in  the  tax 
district,  and  to  be  published  in  one  or  more  newspapers,  if  any,  pub- 
lished in  the  city,  that  such  assessment  roll  has  been  finally  com- 
pleted and  stating  that  it  has  been  so  filed  and  will  be  open  to  public 
inspection."  Such  requirement  follows  immediately  after  the  pro- 
visions for  the  review  and  correction  of  the  assessment  roll  by  the 
assessors  after  notice  to  all  pei-sons  aggrieved  as  contained  in  sections 
35,  36  and  37  of  the  act.* 

It  is  the  theory  of  the  relator  that  this  proceeding  to  review  the 
assessment  herein  is  controlled  by  the  foregoing  provisions  of  the 
Tax  Law ;  that  accordingly  the  proceeding  may  be  instituted  within 
fifteen  days  after  the  assessment  roll  is  filed  with  the  city  clerk  and 
notice  posted  and  published  as  required  by  said  section  38 ;  that 
such  filing,  posting  and  publication  has  not  taken  place ;  and  that 
consequently  the  time  for  the  commencement  of  this  proceeding 
has  not  been  limited. 

The  position  of  the  relator  is  stated  in  its  petition  as  follows : 
^*  That  said  assessora  of  the  City  of  Kochester  have  completed  their 
assessment  roll  for  the  year  1908,  and  the  same  has  been  confirmed 
by  the  Common  Council  of  the  City  of  Rochester,  and  that  the 
taxes  upon  said  assessments,  if  the  same  were  just,  valid  and  legal, 
were  due  and  payable  from  your  petitioner  on  May  Ist,  1908,  but 
no  notice  of  said  assessment  has  been  posted  or  published  and  fifteen 
days  have  not  elapsed  since  the  completion  and  filing  bf  said  assess- 
ment roll  as  aforesaid,  and  the  first  posting  or  publication  thereof, 
as  required  by  law." 

It  is  very  clear  that  if  the  provisions  of  the  Tax  Law  requiring 
the  assessment  roll  to  be  filed  in  the  office  of  the  city  clerk  for  fif- 
teen days  for  public  inspection  and  requiring  the  posting  and  publi- 

*  See,  also,  Laws  of  1904,  chap.  885,  and  Laws  of  1899,  chap.  712,  respectively 
amdg.  §885,  87.— [Rep. 
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cation  of  notice  thereof  apply  to  the  city  of  Rochester  the  relator  is 
right  in  its  contention  because  those  acts  have  not  been  performed 
and  without  their  performance  the  fifteen  days  within  which  by  the 
Tax  Law  this  proceeding  might  be  instituted  has  not  begun  to  run ; 
but  it  is  equally  clear  that  if  as  contended  by  the  appellant  those 
provisions  are  inapplicable  to  the  city  of  Rochester  this  proceeding 
is  not  saved  thereby. 

The  present  charter  of  the  city  of  Rochester  is  chapter  755  of 
the  Laws  of  1907,  enacted  after  the  Tax  Law.  The  chailer  seems 
to  contain  within  itself  a  complete  system  of  procedure  relative  to 
the  assessment  and  collection  of  taxes.  It  provides  that  the  tax 
rolls  shall  be  prepared  by  the  assessors  on  or  before  January  fif- 
teenth in  each  year ;  that  they  may  review  and  revise  their  rolls 
after  notice  and  must  deliver  them  to  the  city  clerk  on  or  before 
the  first  day  of  April  (§  188) ;  that  the  common  council  must  meet 
on  the  first  day  of  April  for  the  purpose  of  confirming  the  tax  rolls' 
and  levying  the  taxes  and  must  hear  the  allegations  and  complaints 
of  all  persons  interested,  of  which  meeting  and  the  purpose  thereof 
and  of  such  hearing  the  city  clerk  must  give  notice  by  publication 
for  at  least  three  days  (§107);  that  at  such  meeting  or  an  adjourned 
meeting  not  later  than  five  days  after  April  first  the  common  coun- 
cil must  after  amending  and  correcting  the  tax  rolls  confirm  the 
same  (§  108)  and  levy  the  taxes  (§  109)  ;  at  which  time  such  taxes 
become  a  lien  upon  the  real  estate  in  respect  to  which  the  same 
have  been  levied  (§  199) ;  that  the  assessors  must  insert  in  the  tax 
rolls  so  confirmed  by  the  common  council  the  taxes  levied  by  that 
body  and  the  rolls  must  thereupon  be  delivered  to  the  treasui-er  of 
the  city  on  or  before  the  twentieth  day  of  April  (§  190) ;  and  that 
the  city  treasurer  must  immediately  give  public  notice  that  all  per- 
sons named  in  the  rolls  are  required  to  pay  their  taxes  on  and  after 
the  first  day  'of  May  and  before  the  fifteenth  day  of  September*  and 
must  proceed  to  collect  and  receive  the  same  on  such  first  day  of 
May  (§  165). 

It  will  thus  bo  seen  that  the  city  charter  makes  no  provision  for 
the  custody  of  the  tax  rolls  by  the  city  clerk  for  the  purpose  of 
public  inspection.     His  only  duty  in  reference  thereto  is  to  submit 

•Changed  to  November  by  chapter  352  of  the  Laws  of  1908.—  [Rkp. 
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the  same  to  the  common  council  for  its  action  and  to  give  the 
reqaired  notice  of  hearing  by  that  body.  The  latter  body  under 
the  charter  need  not  take  action  on  the  rolls  until  April  sixth  and 
tliey  must  be  delivered  not  later  than  April  twentieth  less  than  fif- 
teen days  thereafter  to  the  city  treasurer,  who  must  immediately 
give  notice  that  on  May  first  he  will  proceed  with  the  collection 
of  the  taxes.  The  city  clerk  has  no  duty  whatever  with  reference 
to  the  tax  rolls  after  the  same  have  been  amended  and  confirmed  by 
the  common  council  and  there  is  thereafter  no  period  of  fifteen  days 
prior  to  the  collection  of  the  taxes  during  which  within  the  contem- 
plation of  the  charter  the  rolls  are  in  the  possession  of  any  oflicer 
for  the  purpose  of  inspection  by  the  public  or  during  which  period 
of  fifteen  days  notice  of  filing  with  any  officer  is  to  be  posted  or 
published.  If  the  common  council  does  not  take  final  action  on  the 
rolls  until  April  sixth,  the  last  day  allowed  for  that  purpose,  they 
must  at  any  time  within  fourteen  days  thereafter  be  delivered  to 
the  city  treasurer,  and  if  on  the  fourteenth  day  thereafter  tliey 
are  so  delivered  to  that  officer  he  must  ten  days  after  such  delivery 
be  prepared  to  receive  payment  of  the  taxes ;  so  that  it  would  in 
such  case  be  physically  impossible  for  the  rolls  to  remain  with  any 
officer  fifteen  days  for  public  inspection.  Tho  procedure  specified 
by  the  charter  is  entirely  dissimilar  to  that  contemplated  by  the 
general  act.  The  two  acts  are  inconsistent  and  the  charter  nmst 
prevail.  The  last  action  with  reference  to  the  amendment  and  cor- 
rection of  the  tax  rolls  is  taken  by  the  common  council  after  notice 
to  the  public  and  an  opportunity  for  the  presentation  of  grievances 
and  when  the  common  council  takes  such  action  and  amends  and 
confirms  the  rolls  the  taxes  immediately  become  a  lien  by  virtue  of 
the  charter  on  the  property  affected  and  the  right  of  any  person  to 
review  the  assessment  becomes  at  the  same  time  complete. 

Under  the  charter  the  assessment  in  question  became  final  and 
binding  on  the  relator  at  the  time  of  tlM3  confirmation  of  the  tax 
rolls  by  the  common  council  not  later  than  April  6,  1908.  K"o  sub 
sequent  action  was  necessary  or  possible  under  the  charter  to  limit 
the  time  within  which  this  proceeding:  might  be  instituted,  and  as  it 
was  not  instituted  until  September  5, 1908,  it  follows  tliat  the  motion 
to  qnash  the  writ  of  certiorari  issued  to  review  such  assessment 
should  have  been  granted. 
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The  order  must  be  reversed,  with  tea  dollars  costs  and  disbarse- 
inents,  and  the  motion  granted,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Jesse  Stiles,  Appellant,  v.  Fred  B.  Bradley,  Bespondent. 

Third  Department,  June  24,  1909. 
Partnership — breach  of  contract  —  right  to  terminate  partnership. 

Where  a  contract  of  partnership  between  attorneys  at  law  provides  that  one  of 
them  shall  devote  his  whole  time  to  the  law  business  of  the  firm  unless  pre- 
vented by  sickness  or  consent  be  given  by  the  other  party,  the  latter  is  Justified 
in  terminating  the  partnership  where  the  former  having  been  elected  a  justice 
of  the  peace  is  engaged  nearly  every  day  in  his  official  business. 

This  is  true,  although  the  party  rescinding  the  ageeement  consented  to  the  elec- 
tion of  his  copartner  and  went  on  his  official  bond. 

Appeal  by  the  plaintiff,  Jesse  Stiles,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Saratoga  on  the  4:th  day  of  November, 
1908,  upon  tlie  decision  of  the  court,  rendered  after  a  trial  at  the 
Saratoga  Special  Term,  dismissing  the  complaint  upon  the  merits. 

Cha7*le8  C.  Lester  and  Jesse  StUeSy  for  the  appellant. 

George  H.  SaZishury  and  Fred  B,  Bradley ^  for  the  respondent. 

Cochrane,  J. : 

This  is  an  action  for  a  partnership  accounting.  The  parties  are 
attorneys  at  law.  In  the  year  1903  they  entered  into  a  written  agree- 
ment for  the  practice  of  their  profession  at  Saratoga  Springs  for  the 
term  of  five  years.  Under  that  agreement  they  practiced  their  pro- 
fession as  copartners  until  May  1,  1907,  when  the  partnership  was 
terminated  pursuant  to  a  written  notice  by  the  plaintiff  March  9, 
1907.  The  question  for  determination  is  whether  the  plaintiff  was 
justified  in  thus  terminating  tlie  partnership  before  the  expiration 
of  the  term  fixed  by  the  contract. 
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The  contract  recites  that  the  plaintiff  was  engaged  in  other  busi- 
ness enterprises  and  that  he  desired  to  devote  his  time  thereto  or  in 
vacations,  traveling  or  other  leisure  and  that  the  defendant  was  to 
relieve  him  of  the  labor,  cares  and  duties  of  the  law  business  and 
take  upon  himself  the  duties  and  work  necessary  to  conduct  such 
business ;  that  the  plaintiff  should  not  be  required  to  spend  any 
more  of  his  time  in  the  law  business  than  he  should  desire  to  do. 
The  contract  then  contains  this  provision :  "  Party  of  the  second 
part  (defendant)  shall  devote  his  whole  time  to  the  law  business 
unless  prevented  by  sickness  or  other  mutual  arrangements  are 
made,  see  that  the  office  is  open  and  closed  at  a  proper  hour  morn- 
ing, noon  and  night,  and  shall  not  leave  said  office  unless  it  is  par- 
ticularly for  law  business  during  business  hours,  unless  he  shall  have 
arranged  with  party  of  the  first  part  to  take  charge  of  said  office 
and  perform  his  duties  during  the  time  party  of  the  second  part 
shall  desire  to  or  be  absent,  it  being  understood  that  party  of  the 
second  part  is  to  take  charge  of  and  be  responsible  for  keeping  the 
law  office  open  and  the  advancing  the  business  thereof  to  the  best 
of  his  ability."  The  other  provisions  of  the  contract  need  not  be 
here  stated. 

One  of  the  reasons  assigned  by  plaintiff  for  terminating  the  part- 
nership was  that  the  defendant  .had  been  elected  to  the  office  of 
justice  of  the  peace  and  that  the  duties  of  such  office  were  incompati- 
ble with  his  duties  as  a  member  of  the  firm  and  rendered  it  impossi- 
ble for  him  to  devote  his  entire  time  and  energies  to  the  interests  of 
the  partnerahip.  The  defendant  was  elected  to  such  office  in  Novem- 
ber, 1905.  In  the  year  1906  he  rendered  bills  against  the  town  for 
292  days'  services  performed  for  such  town  in  his  official  capacity. 
For  the  four  months  of  the  year  1907  prior  to  the  termination  of 
the  partnership  he  rendered  bills  against  the  town  for  89  days' 
services  performed  for  such  town  in  his  official  capacity.  Those 
services,  of  course,  were  in  addition  to  such  services  as  he  may 
have  officially  performed  and  for  which  the  town  was  not  liable. 
Evidently  the  defendant  did  not  "  devote  his  whole  time  to  the  law 
business  "  within  the  meaning  of  the  contract. 

Plaintiff  consented  to  the  election  of  defendant  and  went  on  his 
official  bond.  That,  perhaps,  might 'estop  him  from  terminating  the 
contract  because  of  the  mere  fact  of  the  defendant's  election  and 
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the  performance  of  official  duties,  provided  such  duties  did  not 
occupy  much  of  his  time.  Some  justices  of  the  peace  have  very 
little  official  work  to  perform.  But  when  it  became  apparent  that 
the  defendant  was  officially  engaged  nearly  every  week  day  in  the 
year  plaintifiE  had  reason  to  complain.  The  contract  should  receive 
a  reasonable  construction.  It  contemplated  that  the  defendant 
should  devote  to  the  partnership  substantially  all  of  his  time  and 
energy  so  far  as  the  interests  of  the  partnership  might  be  promoted 
thereby.  I  think  it  was  fairly  established  that  the  official  duties  of 
the  defendant  conflicted  with  his  duties  to  the  firm  within  the 
meaning  of  the  contract  and  justified  the  plaintifiE  in  terminating 
the  partnership.  He  was,  therefore,  entitled  to  an  accounting  of 
the  partnership  afifairs  and  a  dismissal  of  his  complaint  was  error. 

The  judgment  must  be  reversed  on  the  law  and  facts  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


In  the  Matter  of  the  Application  of  Joseph  H.  Bernabdi,  as 
Treasurer  of  the  City  of  Schenectady,  Appellant,  for  a  Per- 
emptory Writ  of  Mandamus  to  Be  Directed  to  Frank  L.  Fonda, 
City  Clerk  of  the  City  of  Schenectady,  Respondent. 

Thiixl  Department,  June  24,  1909. 

Hunicipal  corporation  —  fees  for  hunting  licenses  in  city  of  second  class 
—  clerk  not  entitled  thereto. 

The  city  clerk  of  the  city  of  Schenectady  (a  city  of  the  second  class)  is  not  entitled 
to  retain  for  his  own  use  the  fees  received  by  him  for  issuing  hunting  licenses 
under  section  104  of  the  Forest,  Fish  and  Game  Law,  but  will  be  required  by 
mandamus  to  pay  them  over  to  the  city  treasurer. 

Appeal  by  the  petitioner,  Joseph  H.  Bcrnardi,  as  treasurer  of 
the  city  of  Schenectady,  from  an  order  of  the  Supreme  Court, 
made  at  the  Saratoga  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Schenectady  on  the  4th  day  of  February, 
1909,  denying  the  petitioner's  motion  for  a  peremptoiy  writ  of 
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mandamus  to  require  the  city  clerk  of  Schenectady  to  pay  into  the 
city  treasury  fees  received  by  him  for  issuing  licenses  under  section 
104  of  the  Forest,  Fish  and  Game  Law. 

Williain  P,  Nolan^  Corporation  Counsely  for  the  appellant. 

Jacob  W.  Clute  {Daniel  Naylon^  Jr.,  of  counsel],  for  the 
respondent. 

Cochrane,  J. : 

The  question  in  controversy  is  whether  the  city  clerk  of  the  city 
of  Sclienectady  may  retain  for  his  own  use  the  clerk's  fees  received 
by  him  for  issuing  licenses  under  section  104  of  the  Forest,  Fish 
and  Game  Law  (Laws  of  1908,  chap.  130),  or  whether  such  fees 
must  be  paid  by  him  into  the  city  treasury. 

Said  section  104  provides  tliat  no  person  shall  use  a  gun  for 
hunting  except  as  provided  in  the  act  without  first  having  procured 
a  license  from  any  county,  city  or  town  clerlT,  which  said  license 
shall  bear  the  signature  of  the  Forest,  Fish  and  Game  Commissioner, 
"and  the  seal  of  the  county,  city  or  town  in  which  the  same 
is  issued  and  be  countersigned  by  the  said  clerk."  The  applicant 
for  tlie  license,  if  a  non-resident  of  the  State,  an  unnaturalized  per- 
son or  an  alien,  shall  pay  the  sum  of  fifty  cents  as  a  fee  to  the 
clerk,  and  if  a  resident  of  the  State  shall  pay  to  the  clerk  the  fee  of 
ten  cents  for  issuing  the  license.  The  respondent  herein  has  received 
for  issuing  such  licenses  ninety-one  dollars  and  twenty  cents  and 
claims  to  hold  the  same  for  his  own  use. 

The  uniform  charter  of  cities  of  the  second  class  (Laws  of  1906, 
chap.  473),  applicable  to  the  city  of  Schenectady,  in  section  17 
thereof  reads  as  follows :  "  No  officer  of  the  city,  except  corporation 
counsel,  a  justice  of  a  city  court,  acting  as  clerk  of  said  court,  city 
marshal,  marshal  of  a  city  or  municipal  court,  commissioners  of 
deeds  and  city  officers  acting  as  commissioners  of  deeds,  shall  have 
or  receive  to  his  use  any  perquisites,  compensation  or  fees  for 
services  pertaining  directly  or  indirectly,  or  which  may  hereafter 
be  added  to  the  duties  of  his  office,  in  addition  to  his  salary ; 
and  all  perquisites,  compensation  and  fees  paid  to  and  received 
by  any  such  officer  for  services  pertaining  directly  or  indirectly,  or 
which  may  hereafter  be  added  to  the  duties  of  his  office,  other  than 
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his  salarj'  received  from  the  city,  shall  be  the  property  of  the  city, 
and  shall  be  paid  by  the  officer  receiving  the  same  into  the  city 
treasury."  The  duties  of  the  city  clerk  are  declared  by  section  32 
of  said  uniform  charter.  He  is  required  to  have  the  custody  of  the 
city  seal  and  to  perform  such  duties  as  are  there  specifically  men- 
tioned and  "  discharge  such  other  duties  as  may  be  prescribed  by 
law  or  ordinance."  The  city  clerk  in  this  instance  receives  an 
annual  salary  of  $2,000  and  his  deputy  an  annual  salary  of  $1,400. 
This  case  cannot  be  distinguished  in  principle  from  M<Ut&r  of 
Pahner  (21  App.  Div.  180).  There  the  question  arose  as  to 
whether  the  city  clerk  of  Brooklyn  was  entitled  to  retain  for  his 
own  use  fees  for  issuing  the  certificates  to  be  used  in  naturalization 
proceedings  under  chapter  927  of  the  Laws  of  1895,  entitled  "An 
act  concerning  naturalization  and  regulating  the  procedure  in  cases 
of  naturalization  in  courts  of  this  State."  It  was  said  in  the 
opinion  in  that  case :  "  The  question  is  whether  this  money  should 
go  into  the  city  treasury,  or  be  retained  by  the  city  clerk  as  a  per- 
quisite of  his  office.  In  his  behalf  it  is  contended  that  the  servicee, 
pursuant  to  the  Naturalization  Act,  for  which  the  fees  were  paid 
to  him,  did  not  come  within  those  for  which  his  salary  was  pro- 
vided, but  that  such  service  was  other  and  beyond  that  of  his 
relation  of  clerk  to  the  city.  While  it  is  true  that  the  proceedings 
for  the  admission  of  aliens  to  citizenship  of  the  United  States  is 
not  the  business  of  the  city,  as  distinguished  from  the  State,  the 
part  taken  in  tlie  proceedings  by  the  person  having  the  relation  of 
city  clerk  is  that  of  such  clerk  as  has  been  seen  by  the  reference 
made  to  the  statute  on  the  subject.  *  *  *  It  is,  however, 
urged  by  the  learned  counsel  for  the  defendant  tliat  inasmuch  as 
the  statutory  provisions  under  which  the  certificates  were  issued  by 
him  were  no  part  of  the  city  charter,  but  were  applicable  to  pix)- 
ceedings  in  all  parts  of  the  State,  his  services  in  that  respect  were 
not  performed  for  the  city,  but  in  his  relation  of  agency  to  the  State, 
and,  therefore,  those  fees  received  by  him  are  not  due  to  the  city 
treasury.  They  were,  nevertheless,  received  by  the  defendant 
because  he  was  city  clerk  and  for  service  required  of  the  city  clerk 
by  statute,  and  having  performed  the  service  in  that  capacity  it  is 
difficult  to  see  that  he  could  receive  the  fees  in  any  other  character. 
He  is  given  a  salary  for  all  his  service  performed  by  him  as  city 
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clerk,  «UQd  he  w  expressly  denied  the  right  to  receive  for  his  own  n^e 
any  fees  or  cooapensatioQ  paid  to  lum  in  liia  official  capacity.  In 
viQw  oi  the  fact  that  ]ie  ifi  directed  and  permitted  by  the  etattite  to 
receive  die  feee  in  question  for  his  aervices  as  city  clerk,  he  cannot 
as  such  clerk  assume  the  character  and  relation  of  agency  to  another 
in  discharge  of  a  duty  by  eerviooB  which  can  be  performed  by  him 
only  as  city  clerk.  It  would,  therefore,  seem  that  the  services  are 
not  distinguishable  as  liis  from  those  which  come  within  the  express 
purpose  for  which  the  salary  was  provided.**  That  case  was 
affirmed  by  the  Court  of  Appeals  on  the  opinion  below.  (154 
:«".  Y.  776.) 

What  was  so  well  said  in  the  Palmer  case  is  e(jually  applicable 
here  and  forecloses  further  discussion.  The  duties  of  the  city  clerk 
in  that  case  for  which  he  sought  to  retain  the  extra  compensation 
were  no  more  disconnected  from  and  foreign  to  the  functions  of  the 
municipal  government  than  are  the  duties  for  which  the  respondent 
in  this  case  seeks  to  retain  the  fees  in  question  and  in  tliis  ca^e  the 
seal  of  the  city  is  required  to  bo  used  so  that  to  that  extent  at  least 
the  duty  imposed  on  the  clerk  partakes  of  a  distinctly  municipal 
character. 

The  case  of  People  ex  rel.  Williams  v.  County  Court  (105  App. 
Div.  1),  relied  on  by  respondent,  has  no  application.  It  is  only 
necessary  to  point  out  one  material  distinction.  The  amount  sought 
to  be  retained  in  that  case  by  tlie  city  treasurer  was  fixed  by  the 
common  council  pursuant  to  statute  not  merely  for  his  sei-vices  but 
also  for  the  services  of  a  clerical  assistant  to  be  employed  by  him. 
That  statute  made  it  tlie  duty  of  the  common  oounci!  to  fix  the  sum 
to  be  paid  annually  to  the  treasurer  for  his  services  in  contiection 
with  the  construction  of  a  sewer  and  also  for  clerical  hire.  The 
council  had  no  power  to  apportion  this  sum  between  the  treasurer 
and  his  clerk.  It  was  clearly  the  intent  of  tlie  statute  in  tiiat  case 
tiiat  the  treasurer  should  retain  for  his  own  use  the  compensation 
fixed  by  the  common  council  except  such  amount  as  he  migltt  deem 
necessary  to  pay  for  elerieal  assistance  to  be  procured  by  liimself. 

In  People  v.  iV^(j^(121  App.  Div.  44)  it  is  said  :  "The  Constitu- 
tion (Art.  3,  §  28)  prohibits  extra  oorapensation  to  any  pwWic  officer, 
and  the  courts  have  uniformly  resisted  attempts  to  add  to  the  fixed 
App.  Div.— Vou  CXXXIII.        33 
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(Mj  of  officials  on  the  plea  that  their  duties  have  been  enlarged  far 
beyond  those  imposed  at  the  time  the  service  commenced.  {PeopU 
V.  Supervisors  of  N.  Z.,  1  Hill,  362,  367 ;  Hatch  y.  Mann,  15 
Wend.  44;  Mer^ibach  v.  Mayor,  etc.,  of  N.  T^  163  N.  Y.  16,  22; 
Reynolds  v.  City  of  Mount  Vernon,  26  App.  Div.  581 ;  affd.,  164 
N.  Y.  592 ;  Matter  of  Palmer,  21  App.  Div.  180 ;  affd.  on  opinion 
below,  154  N.Y.  776.)" 

The  order  must  be   reversed,  with  costs,  and  the  application 
granted,  with  fifty  dollars  costs. 

All  concurred. 

Order  reversed^  with  costs,  and  application  granted,  with  fifty 
dollars  costs. 


JuuA    BoTLAK,    Appellant,    v.    Mart    Geobgb    and    Others, 

Sespondents. 

Third  Department,  June  24, 1900. 

Practice  — iMurtition— interlocutory  judgment— res  a^judicata  until 

reversed. 

Ad  interlocutory  judgment  in  partition  directing  the  sale  of  lands  described  in 
the  complaint  is  res  adjudicata  until  reversed  on  appeal,  and  the  Special  Term 
on  a  motion  for  final  Judgment  after  the  sale  has  no  power  to  decide  that  the 
pkiintifP  had  no  title  or  estate  in  the  lands. 

Where  there  has  been  no  appeal  from  the  interlocutory  Judgment  such  refusal  of 
the  Special  Term  to  grant  final  judgment  is  in  effect  a  reversal  of  the  inter- 
locutory Judgment  and  beyond  the  power  of  the  court.  The  remedy  of  the 
defendant,  if  aggrieved,  is  by  appeal. 

Appeal  bj  the  plaintiflF,  Julia  Boylan,  from  an  order  of  the 
Supreme  Court,  made  at  the  Broome  Special  Term  and  entered  in 
the  office  of  the  clerk  of  the  county  of  Madison  on  the  25th  day  of 
August,  1908,  denying  the  plaintiff's  motion  for  final  judgment 

William  F.  Santry,  for  the  appellant. 

William  J.  McClusktj^  for  the  respondents. 
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COOHBANK,  J.  : 

This  is  an  action  to  partition  about  thirtj-two  acres  of  land  in  the 
city  of  Oneida.  An  answer  was  interposed  alleging,  among  other 
things,  that  the  land  in  question  was  part  of  the  original  Oneida  Indian 
reservation,  and  could  not  for  that  reason  be  partitioned  or  sold. 

The  issues  formed  by  the  pleadings  were  by  stipulation  of  the 
parties  referred  to  a  referee  to  hear  and  determine.  After  a  trial 
of  the  issues  before  the  referee,  the  latter  made  his  report,  wherein 
he  found  as  facts  that  '^  the  defendants  herein  are  all  descendants  of 
those  members  of  the  Oneida  Indian  tribe  who  remained  in  this 
State  after  the  removal  of  their  said  tribe  to  the  State  of  Wisconsin. 
That  they  mingled  with  the  whites,  dealt  with  the  whites,  and  lived 
among  them.  That  said  parties  have  no  relations  with  the  said 
Oneida  tribe,  nor  have  they  for  the  last  forty  years  maintained  or 
supported  any  tribal  government." 

As  legal  conclusions  the  referee  found  "  that  all  of  the  convey- 
ances by  or  through  which  the  parties  to  this  action  hold  title  to  the 
property  in  question  are  valid  and  legal,  and  that  the  parties  mak- 
ing the  same  were,  at  the  time  of  tlie  making  thereof,  legally  com- 
petent to  convey  real  estate  without  supervision  or  restraint.  That 
the  plaintiff  is  entitled  to  an  interlocutory  decree  of  sale  of  the 
whole  of  the  premises  described  in  the  complaint,  and  to  a  division 
of  the  proceeds  of  the  said  sale  among  the  owners  of  said  property 
according  to  their  respective  shares  and  interests  as  set  forth  in  tho- 
findings  herein." 

On  said  report  interlocutory  judgment  was  entered  declaring  tha 
rights,  shares  and  interests  of  the  parties  in  the  property  as  founri 
by  said  referee,  and  appointing  a  referee  to  sell  the  property. 

Pursuant  to  such  interlocutory  judgment  the  referee  sold  the 
property,  made  his  report  of  sale,  and  application  for  final  judgment 
was  made  based  thereon.  This  application  was  opposed  not  on^y 
by  the  defendants,  but  also  by  the  Attorney-General,  and  was 
denied  by  the  court  at  Special  Term  on  the  ground,  as  stated  in  the 
order  appealed  from,  "  that  no  title  to  or  estate  or  interest  whatever 
in  the  lands  sought  to  be  partitioned  in  this  action  is  or  at  any  time 
has  been  vested  in  the  plaintiff,  and  that  the  plaintiff  has  not  and 
never  had  the  right  to  maintain  an  action  for  the  partition  of  said, 
lands." 
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The  learned  court  at  Special  Term  was  clearly  in  error  iu  the 
practice  pursued.  Whatever  riglit  of  protection  the  defeudauU 
may  have  as  against  the  efiorts  of  the  plaintiff  to  partition  the  land 
in  question,  that  right  was  litigated  and  decided  adversely  to  them 
by  the  referee,  and  his  determination,  until  reversed  on  appeal,  is 
conclusive.  The  interlocutory  judgment  based  on  the  report  of 
the  referee  determined  the  rights  of  the  parties.  (Code  Civ.  Proc. 
§  1546.)  It  was  res  adjtidicata  as  to  the  questions  raised  on  the 
application  for  final  judgment.  The  only  function  of  the  court  on 
that  application  was  to  review  the  sale  made  pni-suant  to  the  inter- 
locutory judgment,  and  if  found  to  have  been  fairly  and  r^ularly 
conducted,  to  confirm  the  same  and  to  make  directions  concerning 
the  execution  of  the  proper  conveyances  and  the  application  of  the 
proceeds  of  sale.  (Code  Civ.  Proc.  §  1577.)  The  refusal  of  the 
court  to  grant  final  judgment  was  in  effect  a  reversal  of  the  inter- 
locutory judgment  and  clearly  beyond  the  power  of  the  court  at 
Special  Term.  (  Ward  v.  Bromon^  126  App.  Div.  508 ;  Albany 
Brass  d:  Iron  Co.  v.  Hoffman^  30  id.  76 ;  Foley  v.  Foley ^  15  id.  276 ; 
Ccluiribia  Mutual  Building  cfe  Loom,  Assn.  v.  Mittnacht^  62  id. 
425  ;  Kennedy  v.  McKone,  No.  2^  10  id.  97 ;  Manwaring  v.  Lij^ 
pincott^  34  Misc.  Eep.  123.)  All  questions  involved  herein,  including 
the  question  of  jurisdiction,  have  been  determined  adversely  to  the 
defendants,  and,  if  aggrieved,  their  remedy  is  by  an  appeal  iu  tlie 
manner  provided  by  law. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  remitted  to  the  Special  Term. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  dbborsemeata,  and 
motion  remitted  to  the  Special  Term. 
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Clayton  W.  Jenkins,  Respondent,  v.  Simon  Bishop,  Appellant^ 
Impleaded  with  Vilona  Bishop,  His  "Wife,  Defendant 

Third  Department,  June  d4»  1909. 

Appeal  —  resettlement  of  case  —  omlssioxi  of  rulings. 

While  a  trial  judge  in  resettling  a  case  may  Rct  upon  hig  own  recollection,  a 
defendant  w  entitled  to  haye  a  ruling  on  his  objection  inserted  in  the  case 
where  the  judge  on  resettlement  struck  it  out  merely  oecausc  it  fiuled  to  appear 
in  the  stenographer's  minutes,  if  the  defendant's  affidavits  stating  that  the 
ruling  was  made  are  not  contradicted,  and  there  is  no  proof  that  the  stenog- 
lapfaer'g  minutes  were  correct  and  the  judge  did  not  act  upon  his  own 
recoUectioo. 

Appeal  by  the  defendant,  Simon  Bishop,  from  an  order  of  the 
Supreme  Court,  made  at  tlie  Washington  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Washington  on  the  29th 
day  of  April,  1909,  denying  the  said  defendant's  motion  to  resettle 
the  proposed  case  on  appeal  herein. 

ChamherB  &  Finn  {Walter  A.  Chambers  of  counsel],  for  the 
appellant. 

JenkinSj  Kellogg  &  Barker^  for  the  respondent. 

Cochrane,  J. : 

The  action  is  for  the  forecloeui^e  of  a  mortgage.  The  defense  is 
tliat  plaintiff  holds  the  mortgage  as  agent  or  trustee  for  the  appel- 
lant, and  that  the  amount  due  thereon  is  less  than  the  amount 
claimed  by  plaintiff.  Plaintiff  prevailed  at  the  trial.  The  agree- 
ment of  the  agency  between  plaintiff  and  appellant  is  claimed  by 
the  latter  to  have  been  made  in  his  behalf  by  his  son  Frank  Bishop. 
The  latter,  as  a  witness  at  the  trial,  for  the  purpose  of  showing  his 
authority  to  make  in  belialf  of  his  father  the  alleged  contract  with 
plaintiff  whereby  the  latter  took  the  mortgage  as  agent  or  trustee 
for  the  appellant,  was  asked  for  the  conversation  between  himself 
and  his  father.  This  was  objected  to,  but  the  stenographer's  minutes 
do  not  show  any  ruling  by  the  trial  justice.  Appellant  proposed  a 
case  on  appeal  showing  that  the  objection  was  sustained  and  that  he 
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excepted  to  the  ruling.  On  the  settlement  of  the  case  before  the 
trial  justice  plaintiff's  proposed  amendment  to  strike  therefrom  the 
statement  of  the  ruling  and  exception  was  allowed.  Appellant 
complains  that  in  two  other  instances  the  learned  trial  justice 
improperly  settled  the  case  contrary  to  the  facts.  On  affidavits  the 
appellant  thereupon  moved  for  a  resettlement,  and  from  an  order 
denying  such  motion  he  appeals. 

On  the  record  before  us  it  conclusively  appears  that  the  objection 
to  the  testimony  of  Frank  Bishop  was  sustained  and  that  the  appel- 
lant excepted  to  the  ruling.  The  attorney  for  the  appellant  who 
tried  the  case  makes  an  affidavit  that  he  distinctly  remembers  that 
the  objection  was  sustained ;  that  he  is  positive  and  has  a  clear  and 
distinct  recollection  of  the  subject ;  that  the  stenographer's  minntes 
are  incomplete  in  not  stating  the  ruling  and  exception;  and  he 
further  states  the  remarks  made  at  the  time  by  the  trial  justice  in 
giving  the  reasons  for  his  ruling.  In  this  affidavit  he  is  corrobo- 
rated by  Frank  Bishop.  There  is  no  contradiction  of  these  affida- 
vits. The  stenographer  makes  an  affidavit  merely  that  the  copy  of 
the  evidence  furnished  by  him  is  a  correct  transcript  of  his  notes, 
but  there  is  not  the  slightest  statement  tending  to  show  the  accuracy 
of  his  stenographic  notes. 

Counsel  for  plaintiff  admits  in  his  brief  that  if  the  ruling  had 
been  as  appellant  claims  "it  would  have  been  palpably  erroneous," 
but  he  has  failed  to  deny  that  such  ruling  was  made.  The  testi- 
mony offered  was  indispensable  to  appellant's  defense  and  it  is 
somewhat  strange  that  he  would  voluntarily  have  receded  from  a 
position  essential  to  his  success  without  an  adverse  ruling,  especially 
as  it  is  admitted  that  he  was  entitled  to  the  testimony. 

The  trial  justice  of  course  may  act  upon  his  own  knowledge  and 
recollection  of  what  occurred  at  the  trial,  but  the  difficulty  here  is 
that  it  does  not  appear  that  he  has  done  so.  (Zimmer  v.  Metropol- 
itan Street  B.  Oo.y  28  App.  Div.  504: ;  Gleason  v.  Smith,  Si  Hun, 
547 ;  Golde7i8on  v.  Lawrence  No.  ^,  1  Misc.  Rep.  2 ;  Hecdey  v. 
Terry,  26  N.  Y.  St.  Repr.  929.) 

The  case  of  Zimmer  v.  Metropolitan  Street  Ji.  Co.  {supra) 
seems  to  be  decisive  on  this  appeal.  There  it  was  said :  "  It  is 
stated  in  the  brief  for  the  respondent  that  the  justice,  in  deny- 
ing the  motion,  said  that  he  based  his  decision,  not  only  upon  the 
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stenographer's  minutes,  but  also  *  from  his  own  recollection.'  No 
sach  fact  appears  in  the  record  and  we  must  decide  the  appeal  on 
the  record  as  it  stands.  *  *  *  The  record,  however,  contains 
no  affidavits  contradicting  the  affidavits  of  the  defendants  upon 
which  tlie  motion  to  resettle  was  made.  *  *  *  These  affidavits 
are  not  made  on  information  and  belief,  but  on  positive  testimony  as 
to  the  questions  involved  and  in  the  absence  of  any  opinion  from 
the  learned  justice  we  think  the  case  should  be  aniended." 

The  Zimmer  case  was  cited  by  this  court  in  McMahon  v.  Dela- 
ware,  Lackawanna  cfe  Western  H.  H.  Co.  (116  App.  Div.  532)  in 
support  of  the  proposition  that  ^^  the  rule  that  the  action  of  the  trial 
justice  settling  a  case  on  appeal  cannot  be  reviewed  only  applies 
where  it  reasonably  appears  that  he  decided  the  disputed  matter 
upon  his  recollection  or  understanding  of  the  proceedings  had  before 
him." 

We  do  not  intend  to  intimate  that  the  learned  trial  justice  in 
settling  the  case  should  act  contrary  to  his  own  understanding  of 
what  actually  occurred,  and  in  determining  what  occurred  he  is  at 
liberty  to  call  to  his  assistance  his  own  recollection  in  connection 
with  the  affidavits  and  evidence  before  him.  But  the  difficulty  here 
is  that  there  is  no  statement  or  intimation  by  him  that  he  has  any 
recollection  or  knowledge  other  than  such  as  may  be  derived  from 
the  record  before  us  and  that  record  sustains  appellant's  contention. 

The  order  must  be  revei-sed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  remitted  to  the  trial  justice. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  remitted  to  the  trial  justice. 
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Geoboe  a,  Faexhak,  Appellant,  r.  Lb  Bolt  A  CohpasTj 

BespondenL 

Tbj^  Department,  Jnae  24,  19Q». 

Pleading  —  landlord   and  tenant  ^  action   tax  rent  —  allegationa  not 

concluaions  of  law. 

It  is  a  good  defense  to  an  action  for  rent  under  a  leaaa  providing  that  tbe  tenant 
could  cancel  the  Uame  "if  a,  racing  bill  is  passed  so  at  tochaage  tbe  pieseot  coadi- 
tion  of  racing  at  Saratoga  Springs  "  to  allege  that  the  defendant  canceled  the  lease 
because  "a  racing  bill  was  passed  so  as  to  change  the  said  condition  of  racing 
at  Saratoga  Springs. "  Such  allegation  is  not  a  conclosfon  of  law,  bnt  one  of 
fact. 

Appeal  by  the  plaintiff,  George  A.  Farnham,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  the 
30th  day  of  January,  1909,  upon  the  decision  of  the  court,  ren- 
dered after  a  trial  at  the  Saratoga  Special  Term,  overruling  the 
plaintiff's  demurrer  to  the  answer  herein. 

JVash  liockwoody  for  the  appellant. 

George  R.  SaHsbwry,  for  tbe  respondent 

Cochrane,  J. : 

The  complaint  alleges  that  on  May  1,  1907,  tbe  defendant  leased 
from  plaintiff  certain  premises  in  Saratoga  Springs,  and  agreed  to 
pay  as  rent  $1,000  on  May  first  and  $1,000  on  Angnst  fifteenth  of 
each  year,  and  that  the  lease  was  to  continue  from  May  1,  1907,  to 
November  1,  1909 ;  that  defendant  is  in  possession  under  said  lease 
and  has  not  paid  the  rent  of  $1,000  which  became  due  August  15, 
1908,  and  demands  judgment  for  that  amount. 

The  answer  sets  out  in  full  a  provision  in  the  lease  as  follows : 
"  If  a  racing  bill  is  passed  so  as  to  change  the  present  condition  of 
racing  at  Saratoga  Springs,  N.  Y.,  Le  Bolt  and  Company  have  the 
privilege  of  cancelling  this  lease ; "  and  alleges  that  on  June  11,. 
1908,  "  a  racing  bill  was  passed  so  as  to  change  the  said  condition 
of  racing  at  Saratoga  Springs,  N.  Y.,"  and  that  on  July  10,  1908, 


Digitized  by 


Google 


Mattbb  op  Balmfobth.  521 

App.  Div.]  Third  Department,  June,  1909. 

the  defendant  canceled  the  lease  and  surrendered  the  premises  and  has 
not  since  had  the  possession  thereof. 

The  plain tifi  demurred  to  this  answer  on  the  ground  that  it  is 
insufficient  in  law  on  the  face  thereof.  His  demurrer  has  been 
overruled  and  he  appeals. 

His  contention  is  that  the  allegation  in  the  answer  that  a  racing 
bill  was  passed  so  as  to  change  the  condition  of  racing  is  a  legal  con- 
clusion ;  that  the  answer  should  allege  facts  showing  in  what  respect 
conditions  of  racing  have  been  changed.  The  happening  of  the 
event  on  which  under  the  contract  the  defendant  was  to  have  the 
privilege  of  canceling  it  is  alleged  in  tlie  same  terms  as  the  condi- 
tional happening  of  such  event  is  stated  in  the  conti^act.  While  the 
allegation  that  ^  a  racing  bill  was  passed  so  as  to  change  the  said  con- 
dition of  racing  at  Saratoga  Springs,  N.  Y.,"  may  be  a  conclusion,  I 
think  it  is  a  conclusion  of  fact  and  not  of  law.  It  is  alleged  in  the 
answer  as  the  identical  fact  whicli  was  specified  in  the  contract  as 
giving  the  defendant  tlie  right  to  its  cancellation.  (See  Town  of 
Sadley  v.  Garner^  116  App.  Div..  68,  71.) 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 

All  concurred  ;  Kellogg,  J.,  in  result. 
Interlocutory  judgment  affirmed,  witli  costs. 


In  the  Matter  of  the  Probate  of  the  Alleged  Last  Will  and  Testament 
of  Elizabbth  W.  Bajljcfobth,  Deceased. 

[Robert  S.  Albxandbb  and  Gbobgb  H.  Williams,  Executors 
Named  in  Said  Will,  Appellants ;  Jahes  L.  Whiib  and  Others, 
Ktepondents. 

Third  Department,  June  24,  1909. 

Will  — -  fieicts  idiowing^  due  publication. 

Proceeding  for  the  probate  of  a  will.  Evidence  examined,  and  held,  to  show  a 
sabstantial  compliance  with  the  statute  governing  execution,  and  that  the  tes- 
tatrix,  by  words  and  acts,  had  properly  publisbed  the  instrument  as  her  last 
will  and  testaowot. 

^o  particular  form  of  words  is  necessary  to  effect  the  due  publication  of  a  wiU; 
it  is  suflQcient  if  the  testatrix  communicates  to  the  witnesses,  by  words  or  acta, 
the  fact  that  the  instrument  Is  her  will. 
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Appeal  by  Robert  S.  Alexander  and  anotlier,  executors,  etc.,  from 
a  decree  of  the  Surrogate's  Court  of  the  county  of  Saratoga,  entered 
in  said  Surrogate's  Court  on  the  11th  day  of  December,  1908, 
refusing  to  admit  to  probate  an  instrument  propounded  as  the  last 
will  and  testament  of  Elizabeth  W.  Balmforth,  deceased. 

Oearge  M,  SaHshury,  for  the  appellants. 

WiUiam  D.  McNvlty  and  Harry  P.  Pendrickj  for  the 
respondents. 

Sbwell,  J. : 

Elizabeth  W.  Balmforth  died  July  30,  1907,  leaving  a  paper 
dated  November  22,  1902,  purporting  to  be  her  last  will  and  testsr 
ment.  The  name  of  the  deceased  was  signed  to  the  paper  in  her 
proper  handwriting.  Beneath  her  signature  was  an  attestation 
clause,  signed  by  three  witnesses,  which  recited  the  execution  of  the 
will  with  all  the  formalities  required  by  the  Statute  of  Wills  (2  R 
S.  63,  §  40). 

The  learned  surrogate,  at  the  close  of  the  examination  of  the 
attesting  witnesses,  held  that  there  was  no  valid  publication,  and 
that  is  the  sole  question  presented  upon  this  appeal  for  our 
determination. 

It  seems  to  me  that  the  evidence  shows  a  substantial  compliance 
with  the  Statute  of  Wills.  This  statute,  after  requiring  the  sub- 
scription of  tlie  testator  to  the  will  to  be  made  by  him  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  provides  that  the  testator, 
at  the  time  of  making  such  subscription,  shall  declare  the  instru- 
ment so  subscribed  to  be  his  last  will  and  testament.  It  has  been 
repeatedly  held  that  no  particular  form  of  words  is  necessary  under 
this  provision  to  eflfect  publication. 

In  Bermen  v.  Brincherhoff  (26  Wend.  326),  one  of  the  first  cases 
arising  after  the  enactment  of  this  statute,  it  was  said  of  the  declara- 
tion required  by  the  provision  in  question  :  "  The  Legislature  only 
meant  there  should  be  some  communication  to  the  witnesses  indi- 
cating that  the  testator  intended  to  give  effect  to  the  paper  as  his 
will.  Any  communication  of  this  idea,  or  to  this  effect,  will  meet 
the  object  of  the  statute." 

In  Coffin  v.  Coffin  (23  N.  T.  9)  one  of  the  witnesses  asked  tlie 
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testator  if  he  wished  hirn  to  sign  or  witness  the  paper  as  a  will,  to 
which  the  testator  answered  in  the  affirmative,  and  the  coart  said : 
**  As  both  the  witnesses  were  present  this  was  a  good  publication 
as  to  both  of  them,  if  good  as  to  either.  We  think  it  was  suf- 
ficient, because  it  was  in  substance  a  communication  that  the  paper 
was  the  will  of  the  testator.  There  can  be  no  doubt  that  such  a 
declaration  can  be  made  in  answer  to  a  question,  or  even  by  a  sign. 
It  is  only  required  that  it  be  understandingly  made,  and  this  we 
have  no  reason  to  question  in  the  present  case." 

In  Zane  v.  Zane  (95  N.  Y.  494)  it  was  held  that  it  is  not 
essential  to  the  due  publication  of  a  will  that  the  testator  shall  declare 
in  express  terms,  in  the  presence  of  the  subscribing  witnesses,  that 
the  instrument  is  his  last  will ;  it  is  suiBcient  if  he  in  some  way 
makes  known  to  them  by  acts  or  conduct,  if  not  by  words,  that  it  is 
intended  and  understood  by  him  as  his  will. 

In  Matter  of  Turell  (166  N.  Y.  337),  Jndge  Gray,  who  wrote 
the  opinion  of  the  court,  said :  "  The  legislative  intent  was  that  a 
declaration  should  be  made  by  the  testator,  either  in  words,  or  by 
signs,  to  the  witnesses  of  his  understanding  of  the  nature  of  the 
instrument  *  ♦  *.  It  must  appear  that,  as  between  the  testator 
and  the  witnesses,  there  was  some  meeting  of  the  minds  upon  the 
understanding  that  the  instrument  was  the  testator's  will ;  that  it 
had  been  subscribed  by  him  and  that  the  attestation  of  the  latter 
was  desired  to  the  will  so  subscribed." 

It  was  conclusively  established  in  this  case  that  the  testator  and 
the  witnesses  met  for  a  testamentary  purpose,  and  that  each  of  them 
understood  the  character  of  the  instrument  at  the  time  it  was  exe- 
cuted. George  C.  Burbank,  one  of  the  subscribing  witnesses,  testi- 
fied that  the  testatrix  said  ^'  she  wished  nie  to  copy  her  will  and 
witness  it ; "  that  the  deceased  told  him  she  had  asked  Hawkins 
and  Kane  to  witness  the  will ;  that  he  did  not  recall  how  long  it 
took  him  to  copy  the  will,  but  he  kept  steadily  at  it ;  that  she  read 
the  will  and  spent  some  time  perusing  it  to  see  if  it  was  correct ; 
that  she  took  the  seat  where  he  had  been,  signed  her  initials  at  the 
end  of  each  page,  then  she  signed  her  name  at  the  foot  of  the  will ; 
that  this  was  done  in  the  presence  of  the  witnesses  and  that  each 
witness  then  signed  in  the  presence  of  each  other.  He  also  stated 
that  he  did  not  recollect  what  she  said  when  Kane  and  Hawkins 
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came  in  about  that  being  her  will ;  that  she  signed  and  thej  watched 
her  do  it,  and  she  indicated  that  they  were  also  to  sign;  that 
there  was  no  conversation  in  the  room  about  anything  except  the 
will,  and  that  the  business  of  every  one  there  was  the  will ;  that 
after  the  will  was  signed  by  the  deceased  and  the  witnesses  she  took 
it  away.  He  testified  that  she  eitlier  asked  the  witnesses  verbally 
or  by  motion  of  the  hand  to  witness  her  signature ;  that  he  did  not 
recollect  whether  or  not  she  said  anything  to  the  witnesses  while 
they  were  in  there,  other  than  indicating  to  the  paper  by  motion 
of  the  hand. 

Edward  Hawkins,  another  subscribing  witness,  testified  that  he 
was  a  bellman  in  the  HoflEnian  House ;  tliat  while  the  deceased  was 
eating  breakfast  she  said  when  he  got  time  she  wanted  him  to  come 
to  the  stenographer's  oiHce,  that  she  was  getting  her  will  made  and 
"  wanted  me  to  sign  it  aa  a  witness ; "  that  about  eleven  o'clock  he 
followed  her  in  the  stenographer's  office ;  that  the  deceased  was 
then  sitting  at  the  stenographer's  desk  waiting  for  the  will  to  be 
finished  and  Burbank  was  working  on  the  will,  typewriting.  He 
also  testified  :  "  I  am  not  very  clear  what  I  saw  Burbank  do  nor 
just  what  the  impressions  made  upon  me  were.  I  had  no  reason 
to  remember.  I  know  we  were  called  in  to  sign  the  will,  and  signed 
it ;  that  nothing  was  said  except  the  leaves  were  moved  over  to  be 
signed  and  they  each  signed  it.  Am  positive  tlie  deceased  signed 
it  while  we  were  there  *  *  *  and  when  I  signed  it  she  said 
thank  you." 

John  Kane,  the  other  witness,  testified  that  when  he  went  in  the 
stenographer's  room  Burbank,  Hawkins  and  the  deceased  were 
there,  and  the  deceased  said:  "John,  will  you  be  witness  to  my 
will;"  that  he  took  the  pen  from  Burbank  and  signed  his  name 
where  he  was  directed  and  that  nothing  was  said  except  for  him 
to  sign  the  will. 

These  extracts  from  the  testimony  state  in  substance  all  the  evi- 
dence as  to  the  publication  of  the  will.  There  can  be  no  doubt 
from  this  evidence  that  the  testatrix  knew  and  that  the  witnesses 
understood,  not  only  from  her  words  but  from  lier  acts  and  conduct, 
that  the  instrument  was  her  will.  There  was  no  evidence  in  opposi- 
tion to  the  positive  testimony  of  Eane  that  she  did  make  the 
required  declaration  to  him  in  the  presence  of  the  other  witneases^ 
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and  his  testimony  is  eorroborated  by  the  attestation  clause  and  all 
the  circumstances  surrounding  and  attending  the  execution  of  the 
instrument  I  think  that  the  publication  of  the  will  was  estab- 
lished by  competent  evidence,  and  that  each  and  every  condition 
required  to  make  a  good  execution  of  a  will  was  substantially  com- 
plied with.  The  conclusion  follows  that  the  decree  appealed  from 
should  be  reversed  and  tlie  matter  remitted  to  the  Surrogate's  Court, 
with  costs  to  the  appellant  to  be  paid  out  of  the  estate. 

All  concurred. 

Decree  reversed  on  law  and  facts  and  matter  remitted  to  the  Sur- 
rogate's Court,  witli  costs  to  the  appellant  to  be  paid  out  of  the 
estate. 


Trombley  <fe  Carrier  Company,  Appellant,  v.  Edwin  R.  A. 
Seligman,  Respondent. 

Third  Department,  June  24,  1909. 

Appeal — stare  decisis  —  when  court  can  modify  former  decision  on  sec- 
ond appeal  —  sale  —  Statute  of  Frauds — promise  to  answer  for  defiault 
of  another. 

There  is  no  iron  rule  which  precludes  the  court  on  a  second  appeal  from  correct- 
ing a  manifest  error  in  its  former  judgment,  or  which  requires  it  to  adhere  to 
an  erroneous  view  of  the  facts  or  the  law.  It  may  for  cogent  reasons  reverse 
or  modify  a  prior  decision  even  in  the  same  case,  but  the  cases  in  which  this 
will  be  done  are  exceptional  and  the  power  should  be  sparingly  exercised. 

Action  to  recover  the  purchase  price  of  lumber,  the  defenses  being,  Jirgt,  that  the 
material  was  f  ornlfihed  on  the  order  of  an  independent  contractor,  and,  s^eonA, 
that  any  oral  promise  of  the  defendant  owner  to  pay  for  the  same  was  one  to 
answer  for  the  default  or  miscarriage  of  another  and  void  under  the  Statute  of 
Frauds.  Evidence  examined,  and  Jield,  that  it  should  have  been  left  to  the  jury 
to  say  whether  the  contract  of  sale  was  not  made  directly  with  the  owner. 

Appeal  by  the  plaintiflE,  the  Trombley  &  Carrier  Company,  from 
a  jndginent  of  the  Saprenie  Court  in  favor  of  tliedefesiklant,  entered 
in  the  office  of  the  clerk  of  tlie  county  of  Franklin  on  the  19th  day 
of  November,  1908,  upon  the  dismissal  of  tlie  complaint  by  direo- 
tion  of  the  coart  after  a  trial  at  the  Franklin  Trial  Term,  and  also 
from  an  order  entered  in  said  clerk's  office  on  tlie  13th  day  of 
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November,  1908,  denying  the  plaintiffs  motion  for  a  new  trial 
made  upon  tlie  minutes. 

The  complaint  alleged  a  sale  to  the  defendant  of  lumber  and 
material  that  was  used  in  the  ereetion  of  a  cottage  upon  the  lands 
of  the  defendant  at  Lake  Placid,  and  that  the  defendant  agreed  to 
pay  for  the  same.  The  answer  denied  these  allegations  and  alleged 
that  at  the  times  mentioned  in  the  complaint  one  Joseph  B.  Wil- 
liams was  engaged  in  the  construction  of  a  cottage  for  the  defend- 
ant under  a  contract  with  him  ;  that  by  the  terms  of  the  contract 
Williams  was  to  furnish  all  of  the  necessary  material,  and  that  the 
material  in  question  was  furnished  by  the  plaintiff  upon  the  order 
and  credit  of  Williams.  The  defendant  further  alleged  that  the 
contract  was  to  answer  for  the  default  or  miscarriage  of  Williams 
and  was,  therefore,  void  under  the  Statute  of  Frauds.  (See  Laws 
of  1897,  chap.  417,  §  21.) 

Tjie  court  held  as  a  legal  conclusion  from  the  evidence  in  the  case 
that  the  defendant  was  not  a  purchaser  of  the  property  ;  that  his 
promise  was  within  the  Statute  of  Frauds,  and  dismissed  the 
complaint. 

H.  P.  CoatSy  for  the  appellant 

Francis  A,  Smithy  for  the  respondent. 

Sewell,  J. : 

This  action  has  been  twice  tried.  On  the  first  trial  the  plaintiff 
recovered.  The  judgment  on  appeal  to  this  court  was  affirmed,  bat 
was  revereed  by  tlie  Court  of  Appeals  for  an  error  in  the  admission 
of  evidence.  {Trombley  v.  Seligman^  116  App.  Div.  910 ;  revd.,  191 
N.  Y.  400.)  I  have  not  been  able  to  find  nor  have  counsel  pointed 
out  any  substantial  variance  in  tiie  evidence  from  that  given  upon 
the  first  trial,  and  I  think  that  it  is  fair  to  assume  that  all  the  mate- 
rial facts  bearing  upon  the  liability  of  the  defendant  in  the  present 
record  were  in  the  record  on  the  former  appeal.  It  is  urged  by  the 
appellant  that  the  jndgment  should  be  reversed  simply  on  the 
strength  of  our  decision  upon  the  former  appeal,  that  it  is  tlie  law 
of  the  case.  There  is  no  iron  rule  which  precludes  a  court  from 
correcting  a  manifest  error  in  its  former  judgment  or  which  requires 
it  to  adhere  to  an  erroneous  view  of  the  facts  or  the  law.     It  may 
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for  cogent  reasons,  reverse  or  qualify  a  prior  decision,  even  in  the 
same  case ;  but  the  cases  in  which  this  will  be  done  are  exceptional 
and  the  power  should  be  spai'ingly  exercised.  {OaJdey  v.  Aspin- 
wall,  13  N.  Y.  500 ;  Cluff  v.  Day,  141  id.  580.)  When  a  ques- 
tion  has  been  once  decided  the  same  parties  cannot  be  permitted 
to  reopen  the  discussion  without  great  detriment  to  the  public 
interest,  and  destroying  that  respect  for  the  decisions  of  courts 
which  it  is  important  should  be  maintained.  {Mygatt  v.  Coe^  142 
N.  Y.  78 ;  RoherU  <&  Co.  v.  Buckley,  145  id.  215.) 

While  it  is  our  duty  to  follow  and  abide  by  our  former  decision 
it  may  be  more  satisfactory,  if  not  useful,  to  consider  whether  the 
learned  trial  court  was  authorized  to  take  from  the  jury  the  question 
whether  the  plaintiff  furnished  the  lumber  and  material  to  Williams, 
the  contractor,  or  to  defendant,  the  owner. 

It  cannot  be  denied  that  there  was  affirmative  evidence  teixdingto 
prove  that  there  was  an  original  undertaking  on  the  part  of  the 
defendant  to  pay  for  the  material  furnished  by  the  plaintiff. 

John  Carrier,  the  plaintiff's  treasurer,  testified  that  he  liad  a  conver- 
sation with  the  defendant,  before  the  lumber  or  material  in  question 
was  oi'dered,  in  which  the  defendant  asked  him  for  the  price  of  the 
doors  and  windows,  and  he  replied  $651 ;  that  the  defendant  said, 
"  he  would  let  me  know  that  night  whether  he  accepted  it  or 
not."  He  also  testified  that  he  saw  him  in  the  dining  room  of  the 
Berkeley  House  about  eight  o'clock  in  the  evening  of  that  day,  and 
that  "  while  we  were  talking  Mr.  Williams  came  in,  and  Mr.  Selig- 
man  spoke  to  him  about  the  price  of  the  doors  and  windows  and 
asked  him  if  he  thought  that  was  all  right,  and  Williams  said  lie 
did,,  and  that  the  price  was  satisfactory.  Then  Mr.  Seligman  told 
me  to  go  ahead  and  get  the  stuff  out.  We  then  had  some  further 
talk  about  what  other  material  was  needed  to  complete  the  camp 
*  *  *  and  it  was  agreed  that  we  were  to  ship  it  by  team  as  fast 
as  we  could  get  it  out,  at  an  extra  charge  for  the  team  haul,  which 
I  believe  was  $1.25  a  thousand ;  the  price  for  ceiling  was  $30.00 
a  thousand,  delivered.  Mr.  Seligman  said  that  he  wanted  the  stuff 
in  a  hurry,  oven  at  the  added  expense  of  getting  it  there.  He  was 
anxious  to  get  the  camp  finished.  He  then  said  he  would  like  to 
speak  to  Mr.  Williams  a  moment,  and  he  would  see  me  later  out- 
side.    I  went  out  into  the  oflice  and  waited  for  him  there.     In  a 
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few^ninnted  lie  came  oat  with  Williams  and  said  to  me,  *  When  this 
staff  is  delivered  Mr.  Williams  will  give  yon  orders  on  me  for  it, 
and  I  will  pay  thein.'  I  told  him  that  I  did  not  think  the  ordere 
were  necessary ;  that  we  would  not  know  until  the  work  was  com- 
pleted  how  moch  it  would  be,  and  when  it  was  done  I  would  render 
him  the  bill." 

The  witness  also  testified  that  daring  the  conversation  in  the 
hotel  8eligman  said,  ^^I  will  be  responsible  for  this;"  tliat  the 
material  was  cliarged  to  the  defendant  upon  the  plaintiff's  books ; 
tliat  ^'  there  was  never  anj  talk  between  Williams  and  m vself  about 
famishing  thes^  goods,  except  as  to  prices  which  we  woald  fnmiBh 
sncli  goods  for,"  and  that  he « did  not  know  that  Williams  was  a 
contractor  nntil  sometime  after  the  material  had  been  delivered. 

The  evidence  of  Carrier  as  to  the  conversation  and  agreement  in 
the  hotel  was  corroborated  by  Williams.  He  testified  that  the 
defendant  said  among  other  things :  '^  Carrier,  I  want  to  get  this 
stuff  there ;  I  don't  want  any  expenae  spared  in  getting  it  there.  It 
has  got  to  be  hurried  through  and  yon  see  that  I  get  the  lumber 
and  I  will  be  responsible  for  all  material  and  lumber  that  goes  over 
there." 

It  was  not  made  to  appear  that  Williams  made  a  contract  with 
the  plaintiff  for  the  material,  or  that  there  was  an  existing  indebted- 
ness or  obligation  on  his  part  at  the  time  the  defendant's  promise 
was  made,  to  which  it  could  be  collateral. 

I  think  the  evidence  was,  at  least,  as  consistent  with  tlie  theory 
of  a  sale  to  the  defendant  as  to  the  contractor,  and  the  jury  might 
have  properly  found  that  the  defendant  was  the  principal  debtor, 
and  his  agreement  was  to  discharge  his  own  obligation.  It  follows 
that  the  complaint  should  not  have  been  dismissed,  and  that  the 
judgment  and  order  shonld  be  reversed  and  a  new  trial  granted, 
with  costs  to  tlie  appellant  to  abide  the  event 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 
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Title  Guarani^e  and  Trust  Compant  and  Others,  as  Executors, 
and  Trnstees  of  the  Last  Will  and  Testament  of  Jambs  Jekninos 
McCoMB,  Deceased,  Appellants,  v.  New  York  Juvenile  Asylum, 
Respondent,  Impleaded  with  Ida  E.  Brown. 

First  Department,  July  18,  1909. 

Beal  property — parol  agreement  to  give  easement  —  when  unenforcible 
—  purchaser  on  foreclosure  takes  no  rights  under  promise  subsequent 
to  mortgage  —  estoppel  —  trust  —  notice  to  one  of  several  trustees. 

Suit  for  an  injunction  restraining  the  defendant  from  using  a  sewer  on  the  plain- 
tiffs property.  It  appeared  that  the  plaintilTs  testator,  a  former  owner  of  the 
lands,  had,  in  consideration  of  the  settlement  of  the  claims  of  a  third  party 
against  the  defendant's  predecessor  in  title,  agreed  to  grant  said  predecessor  a 
certain  right  of  way  over  his  lands,  which  agreement  was  carried  out  by  the 
execution  and  delivery  of  a  deed  of  the  right  of  way  and  a  release  of  said  claims. 
The  defendant's  predecessor,  a  realty  company,  in  which  the  testator  was  inter- 
ested, owned  lands  adjoining  that  of  the  testator,  and  proposed  to  lay  out  the 
property  with  streets  and  avenues  and  construct  houses  thereon.  After  the 
granting  of  the  right  of  way  aforesaid  and  after  the  execution  of  a  mortgage 
by  the  realty  company  covering  all  its  lands,  said  company  requesleB  the  tes- 
tator to  allow  it  to  build  a  sewer  connecting  the  property  to  be  developed  with 
a  sewer  already  built  upon  the  testtitor's  lands.  To  this  the  testator  finally 
gave  oval  consent,  but  although  a  branch  sewer  running  to  the  lands  of  the 
realty  company  was  built,  its  plan  of  exploiting  the  property  was  never  carried 
out,  nor  was  any  instrument  executed  by  the  testator  creating  an  easement  in 
the  sewer.  Thereafter  the  mortgage  given  by  the  realty  company  was 
foreclosed  and  the  property  bought  in  by  the  defendant,  a  juvenile  asylum, 
which  now  seeks  to  discharge  sewage  through  the  sewer  constructed  by  the 
testator,  claiming  an  easement  tlierein  and  asking  that  the  testator's  executors 
and  trustees  specifically  perform  the  oral  agreement  by  delivering  a  deed  grant- 
ing a  perpetual  right  to  use  said  sewer. 

Evidence  examined,  and  ?ield,  that  the  sole  consideration  for  the  release  of  the 
claims  aforesaid  was  the  granting  of  the  right  of  way,  and  that  the  right  to  use 
the  sewer  on  the  testator's  property  was  conditioned  wholly  upon  the  carrying 
out  of  the  scheme  to  develop  the  lands*  and  that  as  the  same  had  been  abandoned 
and  the  lands  sold  under  a  mortgage  executed  prior  to  the  oral  agreement, 
such  agreement  created  solely  a  privilege  or  license  in  favor  of  the  realty  com- 
pany, which  terminated  on  its  failure  to  carry  out  the  building  scheme,  and 
not  a  perpetual  easement  which  passed  to  the  purchaser  on  foreclosure. 

A  verbal  contract  to  gl?e  an  easement  is  enforced  only  where  it  is  conclusively 
proved  and  where  one  party  has  acted  on  it  with  the  knowledge  of  the  other 
'   App.  Div.— Vol.  CXXXm.        34 
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party,  so  that  the  principle  of  estoppel  justifies  a  court  of  equity  in  enforcing 

the  agreement. 
As  the  alleged  agi'eement  of  the  testator  to  give  an  easement 'in  bis  sewer  was 

made  subsequent  to  the  execution  of  the  mortgage  under  which  the  defendant 

acquired  title,  the  sewage  rights,  if  any,  did  not  pass. 
Although  one  of  the  testator's  trustees  was  given  notice  of  a  contract  between  a 

grantee  of  the  testator  and  said  purchaser  on  foreclosure  providing  for  the  use 

of  the  connecting  sewer,  and  although  such  trustee  made  no  objection,  the 

trust  estate  being  held  by  several  trustees  was  not  bound  by  the  notice  to  one 

of  them. 
McLaughlin  and  Houghton,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  the  Title  Guarantee  and  Trust  Com- 
pany and  othere,  as  executors,  etc.,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  defendants,  entered  in  the  oflBce  of  the  clerk 
of  the  county  of  New  York  on  the  28th  day  of  March,  1908,  upon 
the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term. 

George  A.  Strong^  for  the  appellants. 

Augustus  N.  Ilandy  for  the  respondent 

Inobaham,  J. : 

This  action  was  brought  to  obtain  an  injunction  restraining  the 
defendant  the  New  York  Juvenile  Asylum  from  nsing  a  sewer 
through  the  plaintiffs'  property  and  from  maintaining  any  connec- 
tion with  it  for  any  sewer  belonging  to  or  used  by  said  defendant, 
and  from  discharging  into  it  any  sewerage  from  the  property  owned 
and  occupied  by  said  defendant.  The  complaint  alleges  that  one 
James  Jennings  McComb  during  his  life  was  the  owner  of  certain 
property  at  Dobbs  Ferry  in  the  State  of  New  York  ;  that  McComb 
died  on  the  31st  of  March,  1901,  leaving  a  last  will  and  testament 
by  which  he  gave  and  devised  such  real  property  to  the  plaintiffs  ae 
trustees;  that  McComb  constructed  a  private  road  through  his 
property,  known  as  Walgrove  avenue,  and  under  said  road  con- 
structed a  private  sewer  for  the  purpose  of  draining  his  property 
and  for  the  use  of  residences  erected  thereon  ;  that  in  September, 
1901,  the  plaintiffs,  as  executors  and  trustees  of  McComb,  conveyed 
a  portion  of  the  property  owned  by  McComb  during  his  life  to  the 
defendant  Ida  E.  Brown,  she  being  entitled  to  use  this  private  road 
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and  private  sewer  thereunder  for  the  property  that  she  purchased 
from  the  plaintiffs,  and  to  connect  the  drainage  from  her  building 
erected  on  the  property  so  purchased  with  this  private  sewer ;  that 
the  defendant  the  New  York  Juvenile  Asylum  had  purchased  a 
tract  of  land  adjoining  the  property  of  McComb  and  had  entered 
into  a  contract  with  the  defendant  Brown  by  which  it  proposes  to 
make  a  connection  with  the  sewer  on  Brown's  property  which  con- 
nects with  the  private  sewer  through  the  plaintiffs'  property  by 
which  the  sewerage  from  a  large  public  institution  to  be  built  upon 
the  premises  acquired  by  the  defendant  the  juvenile  asylum  will 
be  carried  away ;  and  it  was  to  enjoin  this  use  of  the  sewer  through 
the  plaintiffs'  property  that  this  action  was  brought. 

The  defendant  in  answer  to  this  complaint  alleges  that  prior  to 
the  death  of  McComb  the  Chauncey  Realty  Company,  was  the 
owner  of  a  large  tract  of  land  situated  to  the  south  of  the  McComb 
tract ;  that  McComb  was  a  stockholder  in  the  said  company  and 
that  the  company  undertook  to  lay  out  the  property  with  streets 
and  avenues,  contemplating  the  construction  of  houses  and  a  club 
house  thereon  ;  that  prior  to  the  1st  of  December,  1899,  McComb 
had  constructed  under  Walgrove  avenue  through  liis  premises  a 
sewer,  and  that  between  the  1st  day  of  December,  1899,  and  the 
Ist  day  of  March,  1900,  McComb  agreed  with  the  Chauncey  Realty 
Company  that  if  the  company  would  settle  and  discharge  certain 
alleged  claims  of  one  Wood  or  his  estate  against  Erhardt  and  others 
interested  in  the  Chauncey  property  he  would  grant  to  said  com- 
pany an  easement  in  perpetuity  to  use  Walgrove  avenue  as  described 
in  the  complaint  herein  as  a  right  of  way  and  to  connect  with  and  use 
the  sewer  mains  thereunder,  and  would  extend  said  Walgrove  avenue 
to  connect  with  the  roads  to  be  built  by  the  company  upon  its 
premises ;  that  the  Chauncey  Realty  Company  settled  the  claims  of 
Wood,  and  thereafter,  in  reliance  upon  this  agreement  of  McComb, 
the  Chauncey  Realty  Company  used  said  Walgrove  avenue  as  a 
right  of  way  and  connected  with  and  used  said  sewer  mains  under 
said  Walgrove  avenue,  and  that  or  its  successors  in  title  are  still 
connected  with  and  still  using  said  sewer  mains  for  the  purpose  of 
draining  said  property  then  owned  by  the  said  company ;  that  said 
Chauncey  Company  and  this  defendant  have  performed  all  the  con- 
ditions,, covenants  and   agreements  of    this  agreement    between 
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McCoinb  and  the  said  company  to  be  performed  on  the  part  of  said 
company,  but  tliat  McComb  and  these  plaintiffs  have  failed  to  per- 
form the  covenants  and  conditions  of  said  agreement  to  be  per- 
formed by  plaintiffs'  testator  by  failing  to  execute  and  deliver  to 
«aid  company  or  to  this  defendant  a  good  and  sufficient  deed  grant- 
ing and  conveying  a  perpetual  easement  to  use  Walgrove  avenue  as 
a  right  of  way  and  to  use  the  sewer  mains  under  Walgrove  a  venae ; 
wherefore,  the  defendant  the  New  York  Juvenile  Asylum  demands 
judgment  that  the  complaint  be  dismissed,  and  that  the  plaintiffs  be 
decreed  specifically  to  perform  the  agreement  betweea  plaintiffs' 
testator  and  the  Chauncey  Realty  Company  by  delivering  a  good 
and  sufficient  deed  conveying  and  granting  to  this  defendant  a  per- 
petual right  of  way  over  Walgrove  avenue  and  the  right  to  use  the 
sewer  mains  thereunder. 

Upon  the  trial  at  Special  Term  the  court  found :  "  That  between 
the  first  day  of  December,  1899,  and  February  20th,  1900,  said 
James  Jennings  McComb  agreed  with  said  Chauncey  Realty  Com- 
pany that  if  said  company  would  settle  and  dischai-ge  certain  claims 
of  the  estate  of  John  P.  Wood,  the  brother-in-law  of  said  James 
Jennings  McComb,  against  Joel  B.  Erhardt  and  others  interested  in 
the  Chauncey  property,  which  were  then  in  suit,  by  delivering  to 
Mary  Esther  McComb,  the  wife  of  James  Jennings  McComb,  and 
sister  of  said  Wood,"  certain  satisfaction  pieces  of  mortgages,  and 
deliver  a  note  of  the  Chauncey  Company  for  $2,000  to  said  admin- 
istratrix of  Wood,  "  he,  the  said  James  Jennings  McComb,  would 
grant  and  convey  to  the  Chauncey  Realty  Company  for  the  benefit 
of  its  said  lands  an  easement  in  perpetuity  to  use  Walgrove  avenue 
and  the  sewer  mains  thereunder,  and  also  to  extend  said  mains  from 
the  terminals  thereof,  and  to  extend  Walgrove  avenue  in  a  southerly 
direction  through  his  property  into  the  lands  of  the  Chauncey  Realty 
Company,  and  to  use  said  sewer  and  roadway  extensions,  and  would 
also  grant  and  convey  to  the  Chauncey  Realty  Company  a  right  of 
way  over  his  property  known  as  the  Alpine  Drive  Turn."  It  was 
further  found  that  the  Chauncey  Company  subsequently  delivered 
the  satisfaction  pieces  to  the  administi*atrix  of  Wood,  and  also  a  note 
of  the  Chauncey  Company  for  $2,000,  and  received  from  the  said 
McComb  a  deed  of  the  easement  known  as  the  Alpine  Drive  Turn. 

I  think  the  finding  that  McComb  made  any  sucli  agreement  as  is 
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specified  iu  this  findiog  is  without  evidence  to  suetaiii  it.  Some 
time  prior  to  December,  1899,  the  Chauncey  Company  had  acquired 
a  large  tract  of  land  adjoining  McComb's  property,  which  it  had 
undertaken  to  develop  by  the  laying  out  of  streets,  roads,  plots  of 
ground  for  the  erection  of  private  dwellings,  and  a  club  house. 
McComb  was  a  stockholder  in  this  company,  owning  about  66  out 
of  5,000  shares.  As  he  was  the  owner  of  a  large  tract  of  adjoining 
land,  he  was  naturally  interested  in  the  development  of  the  com- 
pany's property.  The  real  property  acquired  by  the  Chauncey 
Realty  Company  was  subject  to  a  large  mortgage,  was  evidently 
producing  no  income,  and  the  success  of  the  enterprise  depended 
upon  the  company's  being  able  to  dispose  of  property  to  those  desir- 
ing to  build  suburban  residences.  It  would  seem  that  one  Wood, 
who  was  a  brother  of  McComb's  wife,  had  been  employed  by  the  com- 
pany, and  upon  his  death  there  was  a  dispute  between  the  company 
and  Wood's  representatives,  the  company  claiming  mortgages  upon 
certain  property  left  by  Wood,  and  Wood's  representatives  claiming 
that  the  company  was  indebted  to  Wood  in  an  amount  exceeding 
those  mortgages.  The  realty  company  had  employed  a  civil  engi- 
neer named  Lamb  to  lay  out  and  design  improvements  upon  the 
company's  property  and  to  build  water  and  sewer  works.  At  that 
time  the  property  of  the  company  was  idle  and  Lamb  made  a  map 
of  the  property.  Lamb  was  called  as  a  witness  for  the  defendant 
and  testified  that  in  the  first  part  of  the  year  1900  he  had  an  inter- 
view with  McComb,  and  asked  McComb  "for  the  privilege  of  con- 
necting with  this  sewer  and  for  the  right  of  way  for  a  roadway 
through  his  property,  and  he  (McComb)  stated  he  would  make 
no  concessions,  grant  nothing  to  the  Chauncey  Realty  Company ; 
that  they  had  treated  him  shamefully,  or  rather  his  relatives  shame- 
fully. He  would  do  nothing  for  them."  Lamb  made  a  report  to 
the  company  of  the  result  of  this  conversation,  although  to  whom 
he  made  the  report  is  not  stated.  Shortly  after  he  again  called  on 
McComb  and  asked  him,  "  if  the  wrong  that  he  claimed  against  his 
relatives  were  righted,  if  he  would  give  me,  or  give  the  company, 
the  rights  that  I  requested,  and  he  said  that  if  the  mortgages  were 
satisfied  and  the  claims  of  the  Wood  estate  was^  satisfied,  cash  paid 
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for  it,  that  he  would  give  me  these  easements  that  I  requested,  and 
the  right  of  way  tlirough  the  property,  or  give  the  company  such." 
Lamb  reported  this  fact  to  the  company,  and  subsequently  he  was 
appointed  a  committee  with  a  Mr.  Sweny  to  wait  upon  McComb  to 
see  if  he  would  accept  notes  instead  of  cash  and  the  release  of  the 
mortgages  in  consideration  of  the  rights  that  Lamb  requested ;  that 
McComb  said  he  would  give  the  rights  of  way  and  the  use  of  the 
sewer  in  consideration  of  the  company's  paying  or  giving  the  notes 
for  the  Wood  account  and  to  cancel  the  two  mortgages ;  that  the 
amount  of  the  note  should  be  $2,000.  He  did  not  say  anything 
about  making  a  conveyance.  The  witness  further  testified  that  at 
a  subsequent  time  he  appointed  a  Mr.  Kidney  to  go  with  the  witness 
and  point  out  the  place  where  the  old  sewer  left  off ;  that  in  a  con- 
versation with  McComb  the  witness  agreed  to  put  T's  in  each  of 
tlie  places  where  he  had  located  a  sewer  main.  Subsequently  the 
witness  built  2,315  feet  of  sewer,  which  ran  from  where  McComb's 
main  sewer  stopped,  through  his  property  in  a  southerly  direction  to 
the  north  of  the  land  of  the  Chauncey  Eealty  Company,  and  that 
sewer  cost  between  $1,600  and  $1,800,  in  which  was  included  $400 
or  $500  for  superintendence.  That  sewer  was  all  built  inside  of  the 
McComb  property,  except  about  twenty  feet,  which  extended  into 
the  property  of  the  Chauncey  Bealty  Company.  At  the  time 
McComb  was  alleged  to  have  made  this  promise,  he  stated  that  he 
supposed  Mr.  Sweny  would  take  care  of  the  papers  in  the  matter. 
Subsequently  the  witness  said  that  at  the  conversation  when  the  set- 
tlement was  made  he  asked  for  a  right  of  way  through  McComb's 
property  for  an  alpine  drive,  as  well  as  the  right  to  construct  sew- 
ers from  the  end  of  his  land  up  to  the  company's  property,  in  consid- 
eration of  tlie  release  of  the  two  mortgages  and  the  giving  of  tlie 
note  for  the  Wood  claim,  and  that  that  was  the  settlement  eflFected 
that  night.  He  was  then  asked  whether  there  was  anything  said 
as  to  the  character  or  duration  of  this  easement,  and  replied  that 
McComb  said  he  would  give  a  perpetual  easement.  On  cross- 
examination  he  said  he  had  four  interviews  with  McComb.  The 
first  time  he  was  by  himself ;  the  second  time  he  had  with  him  a 
Mr.  Fish ;  the  third  time  he  had  with  him  a  Mr.  Sweny,  and  the 
fourth  time  he  was  by  himself ;  that  Mr.  McClelland  was  present 
at  the  time  Sweny  was  with  him,  and  nobody  else  at  any  of  the 
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interviews ;  that  at  the  first  interview  Lamb  explained  the  extensive 
improvements  that  the  company  intended  to  make,  that  these 
improvements  would  lielp  McComb's  property  and  the  drive  would 
be  an  advantage  to  him,  and  that  the  advantage  of  the  impi'ove- 
ments  upon  the  company's  property  to  the  property  of  McComb 
was  impressed  upon  McComb  as  a  reason  why  he  sliould  grant  these 
rights  to  the  company ;  that  nothing  was  done  at  that  time  about 
potting  the  agreement  in  writing;  that  it  was  all  left  in  conversa- 
tion, but  it  was  stated  that  Sweny  would  take  care  of  the  papers  in 
the  matter.  Tlie  witness  also  testified  that  the  Chauncey  Realty 
Company  was  engaged  in  laying  out  a  residential  property  and  was 
to  build  houses  and  also  a  club  house ;  that  these  houses  were  to  be 
country  places,  each  with  its  own  land  around  it ;  tliat  the  plots 
would  vary  but  were  laid  out  in  plots  of  100  feet  square ;  that  the 
prospectus  anticipated  a  lot  of  very  fine  houses,  and  McComb  was 
told  that  the  connection  with  the  sewer  was  for  the  purpose  of  the 
Chauncey  scheme;  that  a  sewer  connection  would  help  carry 
through  the  Chauncey  Realty  Company's  scheme,  and  that  view  was 
presented  to  McComb,  who  expressed  his  approval  of  it ;  this  scheme 
seetned  to  appeal  to  him.  All  that  was  ever  done  in  relation  to  this 
Chauncey  Company  scheme  for  the  property  was  to  build  this  sec- 
tion of  sewer.  Immediately  afterward  the  mortgage  upon  the 
property  was  foreclosed  and  then  the  whole  scheme  was  abandoned ; 
no  plots  were  sold;  nothing  further  was  done.  What  McComb 
was  asked  to  do  was  to  give  a  right  to  connect  his  sewers  with  the 
residences  to  be  erected  by  the  Chauncey  Company  upon  its  prop- 
erty, and  the  right  that  was  given,  as  found  by  the  court,  was  lim- 
ited to  the  inside  of  these  houses.  It  was  contemplated  that  the 
agreement,  whatever  it  was,  was  to  be  evidenced  by  deed  or  written 
instrument.  The  testimony  as  to  these  conversations  shows  how 
indefinite  they  were  as  to  the  rights  that  were  to  be  acquired  by 
the  Chauncey  Company.  There  was  not,  however,  one  word  said 
to  indicate  an  agreement  that  an  easement  was  to  be  appurtenant  to 
the  property,  as  distinguished  from  a  license  or  personal  right  to  the 
Chauncey  Company,  which  was  to  be  granted  for  the  purpose  of 
aiding  in  the  development  of  its  scheme  of  improvement.  The 
conversation  was  all  based  upon  the  particular  kind  of  development 
or  improvement  of  the  property  then  contemplated  by  the  Chauncey 
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Company,  and  it  was  solely  in  connection  witli  this  improvement 
and  development  that  the  privilege,  license  or  easement,  whatever 
it  may  be  called,  was  agreed  to. 

A  Mr.  Fifih,  who  was  present  at  one  of  these  interviews  between 
Lamb  and  McComb,  testified  as  to  the  conversation  in  relation  to 
tlie  proposed  development  of  the  Chauncey  Company's  scheme,  and 
the  great  advantage  that  that  would  be  to  McComb's  property  was 
insisted  upon.  Fish  says  that  what  McComb  said  was  that  if  Lamb 
could  adjust  these  other  matters  in  relation  to  the  Wood  claim  he 
would  grant  this  concession,  the  details  to  be  subject  to  the  approval 
of  Mr.  Kidney.  But  all  that  was  said  was  based  npon  the  fact 
that  aiding  the  development  of  the  Chauncey  Company's  prop- 
erty would  be  a  benefit  to  McComb's  property,  and  there  was  noth- 
ing granted  or  agreed  to  be  granted  except  a  right  or  privilege  to 
aid  in  this  proposed  development  of  the  company's  property.  I 
think  the  fair  inference  from  all  the  conversations  was  that  what 
was  granted  was  conditioned  upon  the  carrying  out  of  this  develop- 
ment, and  the  right  that  was  agreed  to  was  to  enable  the  Chauncey 
Company  to  carry  it  out.  But,  as  before  stated,  it  was  clearly  con- 
templated that  whatever  rights  were  to  be  given  were  to  be  settled 
by  the  interchange  of  written  instruments,  and  when  this  settle- 
ment came  to  be  carried  out  there  was  such  an  exchange  of  written 
instruments. 

Mr.  McClelland,  who  was  employed  by  McComb  to  act  as  his  attor- 
ney in  relation  to  the  final  settlement  in  relation  to  the  Wood  mat- 
ter with  the  Chauncey  Company,  testified  that  an  action  had  been 
commenced  against  the  Chauncey  Company  by  Wood's  administra- 
trix to  recover  upon  what  was  considered  to  be  the  amount  due  the 
Wood  estate  from  the  Chauncey  Company ;  that  after  these  dis- 
cussions between  Lamb,  Fish  and  McComb,  under  that  retainer  and 
as  representing  McComb,  he  called  upon  Mr.  Yedder,  the  president 
of  the  Chauncey  Realty  Company,  and  had  two  or  more  interviews 
with  him ;  that  propositions  and  counter-propositions  were  made, 
and  ultimately  a  settlement  eflFected  by  which  the  claim  of  the 
Wood  estate  against  the  Chauncey  Company  was  settled,  and  what 
the  Chauncey  Company  had  demanded  from  McComb  was  obtained 
as  the  consideration  for  that  settlement.  McClelland  testified  that 
after  several  interviews  with  Vedder  he  came  to  an  understanding 


Digitized  by 


Google 


TiTLs  QuAJtAirrBB  &  Tiwisrr  Co*  v.  N.  Y.  Jitvenilb  Astlu^t.     537 

App.  Biy.]  Pint  Deportment;,  Jo)j,  1909. 

with  bun  for  &  settlement  of  tlie  Wood  claime,  and  what  McComb 
was  to  give  the  Cbauneey  Company  in  consideration  thereof. 
Tliese  were  reported  to  MeComb  and  finally  accepted  by  him,  and 
tliat  arrangement  was  carried  ont.  The  releases  between  the 
Wood  estate  and  tlie  Chauncey  Company  were  exchanged,  and 
McComb  executed  a  grant  to  tbeChanncey  Company  for  an  casement 
for  a  right  of  way  over  what  was  called  the  Alpine  Drive,  and 
there  was  attaclied  to  this  deed  a  map  showing  the  right  of  waj 
granted.  Upon  this  iiuararrangement  nothing  was  said  abont  this 
easement  for  a  sewer,  but  the  settlement  as  represented  by  the 
exchange  of  tliese  instruments  was  the  result  of  the  negotiations 
between  McComb's  lawyer  and  the  president  of  the  Channcey 
Company  snbseqnent  to  the  understanding  between  Lamb  and 
McComb,  and  it  seems  to  me  that  this  settlement  mast  be  consid- 
ered as  the  final  settlement  of  the  terms  agreed  to  between  the 
parties.  The  Channcey  Company  satisiied  the  mortgages  and  gave 
its  pi-otnissory  note  for  $2,000,  which  apparently  was  never  paid  as 
it  was  produced  upon  the  trial  by  the  plaintiffs,  and  McComb  exe- 
cuted and  delivered  the  grant  of  a  right  of  way  over  the  Alpine 
Drive.  The  arrangement  that  was  finally  carried  out  as  the  result 
of  these  n^otiations  as  to  what  should  actually  be  granted  by 
McComb  as  a  consideration  for  the  settlement  of  the  Wood  claim 
was  stated  by  Mr.  McClelland  to  be :  '^  The  transaction  was  that 
certain  mortgages  were  to  be  canceled  by  the  Realty  Company,  this 
note  was  to  be  given  to  Mr.  McComb,  or  the  claim  was  to  be 
released,  and  Mr.  McComb  was  to  give  or  grant  a  right  of  way. 
That  is  the  arrangement  I  made,  which  was  carried  out  to  my 
knowledge.  Tliere  was  no  arrangement,  or  condition,  or  part  of 
that  arrangement  other  than  that.  The  entire  arrangement,  as  I 
made  it  with  Mr.  Vedder,  was  carried  out  on  that  occasion  in  the 
way  I  have  described.  Absolutely  closed.  Mr.  Sweny  and  Mr. 
Lamb,  I  think,  were  present  at  the  same  time  in  Mr.  McComb's 
house."  And  McClelland  swore  positively  that  there  was  nothing 
said  abont  a  sewer  in  that  connection ;  that  this  sewer  connection 
formed  no  part  of  the  settlement  between  the  Channcey  Realty 
Company  and  the  Wood  estate ;  that  he  conducted  the  negotiations 
and  was  there  at  the  closing,  representing  both  Mr.  and  Mrs. 
McComb,  and  he  conducted  all  the  negotiations. 
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Mr.  Sweny,  who  was  a  member  of  the  committee  with  Lamb  in 
his  interviews  with  McComb,  testified  that  he  drew  the  deed  from 
McComb  to  the  Chauncey  Realty  Company  for  a  right  of  way  over 
Alpine  Drive ;  that  he  drew  the  satisfaction  pieces  for  the  mortgages 
and  releases  of  the  Wood  estate  and  the  note  for  $29000,  and  that 
he  was  present  at  the  time  the  transaction  was  finally  closed  and 
these  instruments  delivered ;  that  he  was  present  at  the  time  of  the 
interview  between  McClelland  and  McComb ;  that  the  whole  mat- 
ter was  gone  over  and  the  papers  examined  that  had  been  drawn 
before  that  meeting.  Sweny  seems  to  have  represented  the  Chaun- 
cey Company  at  that  interview,  at  which  time  the  papers  had  not 
been  executed,  but  they  were  then  finally  approved  as  the  settle- 
ment of  the  whole  transaction  and  were  subsequently  executed  and 
delivered.  That  was  reported  to  the  Chauncey  Company  and  that 
settlement  was  accepted  by  it. 

Mr.  Kidney,  who  was  McComb's  representative,  testified  that  up 
to  the  twentieth  of  June  McComb  refused  to  give  his  consent  to 
the  construction  of  this  sewer ;  that  the  construction  of  the  sewer 
was  not  mentioned  at  any  time  when  he  was  present  when  the 
Wood  settlement  was  talked  of;  that  the  granting  of  an  easement 
for  the  sewer  had  no  relation  to  that  settlement ;  that  the  connec- 
tion with  a  sewer  was  talked  of  from  time  to  time.  Lamb  insisting 
that  it  would  benefit  McComb's  property,  and  that  tlie  proposed 
improvements  of  the  Chauncey  Company  in  building  a  club  house 
and  residences  would  be  an  advantage  to  McComb ;  that  he,  Lamb, 
wished  to  make  the  sewer  connection  to  connect  with  the  house 
sewerage  of  the  houses  that  the  Chauncey  Company  expected  to 
build ;  that  this  was  the  only  thing  that  was  ever  talked  of  in  rela- 
tion to  this  sewer  connection ;  that  there  was  never  any  agreement 
that  there  should  be  any  sewerage  connection  or  sewer  agreement 
except  to  be  used  for  the  house  sewerage  on  the  houses  w)ien 
erected  by  the  Chauncey  Company,  and  that  continued  down  as  late 
as  June,  1900. 

Thus,  from  the  whole  testimony,  I  think  it  is  entirely  clear  that 
the  settlement  of  the  Wood  claim  was  entirely  independent  of  this 
sewerage  connection  :  that  this  claim  was  finally  settled  as  the 
result  of  the  negotiations  between  McClelland  and  Vedder,  the 
president  of  the  Chauncey  Eealty  Company  ;  that  while  there  had 
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been  preliminary  talks  between  Lamb  and  McComb  in  relation  to 
the  grant  of  sewerage  connection  for  the  houses  to  be  erected  by 
the  Chauncey  Realty  Company  upon  its  property,  the  exact  form 
of  that  concession  was  not  finally  determined,  but  was  to  be  repre- 
sented by  written  instruments  thereafter  to  be  executed  ;  that  this 
concession  was  subsequently  asked  for  solely  upon  the  ground  that 
the  development  of  the  Chauncey  Company's  property,  as  proposed 
by  that  company,  would  benefit  McComb's  property,  and  that  to 
accomplish  the  erection  of  these  dwelling  houses  and  club  house 
and  the  establishment  there  of  a  residential  location,  McComb  was 
willing  to  give  a  limited  right  to  use  the  sewer,  but  that  no  actual 
easement  was  ever  granted  either  verbally  or  in  writing ;  that  the 
subsequent  abandonment  by  the  Chauncey  Company  of  its  proposed 
improvements,  the  foreclosure  of  the  mortgage  upon  its  property, 
and  the  failure  of  that  company  to  carry  out  its  building  scheme, 
upon  the  performance  of  which  whatever  promises  there  were  were 
made,  terminated  the  right  of  the  Chauncey  Company,  whatever  it 
was,  and  thus  no  easement  ever  became  appurtenant  to  the  property 
which  would  so  attach  to  it  as  to  pass  by  the  referee's  deed  given 
in  pursuance  of  the  foreclosure  of  a  mortgage  that  had  been  on 
the  property  prior  to  tlie  time  when  this  agreement  was  made,  and 
by  which  the  whole  scheme  of  development  of  the  Chauncey 
property,  upon  which  whatever  promises  McComb  made  were 
based,  was  destroyed. 

The  title  to  the  property  acquired  by  the  defendant  the  New 
York  Juvenile  Asylum  was  acquired  by  the  asylum  by  deed 
from  the  referee,  dated  October  7,  1901,  upon  the  foreclosure 
of  tlie  mortgage  against  the  Chauncey  Realty  Company.  It  is 
not  claimed  that  McComb  was  a  party  to  that  action  or  that  in 
that  action  there  was  any  claim  to  this  easement.  Whatever  right 
the  Chauncey  Company  obtained  was  a  mere  verbal  understanding 
made  after  the  giving  of  the  mortgage,  and  was  in  form  a  per- 
sonal right  given  to  the  Chauncey  Compan}',  and  not  as  appurtenant 
to  the  property  the  Chauncey  Company  owned.  By  section  1632 
of  the  Code  of  Civil  Procedure  it  is  provided  that  a  conveyance 
upon  a  sale  made  pursuant  to  a  final  judgment  in  an  action  to  fore- 
close a  mortgage  upon  real  property  vests  in  the  purchaser  the  same 
estate  only  that  would  have  vested  in  the  mortgagee  if  the  equity 
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of  redemption  had  been  foreclosed.  The  use  to  which  the  prop- 
erty is  now  subjected  by  the  juvenile  asylam  is  entirely  different 
from  that  contemplated  by  the  parties  when  this  oral  conversation 
took  place  upon  which  tlie  right  of  the  defendant  to  an  easement 
is  based ;  and  to  enforce  such  an  oral  conversation  by  imposing^ 
upon  the  owners  of  this  large  and  valuable  property  a  servitude 
which  was  never  thought  of  or  contemplated,  is  certainly  going  fai^ 
beyond  the  judgment  of  any  court  of  equity  in  any  case  of  which 
I  have  knowledge. 

The  cases  where  verbal  contracts  for  easements  have  heea 
enforced  have  generally  been  based  upon  the  principle  of  an  estop- 
pel, where  the  verbal  agreement  was  conclusively  proved,  and 
where,  one  party  having  acted  on  it  with  the  knowledge  of  the 
other  party  to  it,  the  principle  of  estoppel  justified  a  court  of  equity 
in  enforcing  it  Thus  it  was  said  by  Judge  Earl  in  Miller  v.  Bail 
(64  N.  Y.  291)  that  "  the  principle  upon  which  courts  of  equity 
hold  that  part  performance  is  sufBcient  is,  that  a  party  who  has  per- 
mitted another  to  perform  acts  on  the  faith  of  an  agreement  shall 
not  be  allowed  to  insist  that  the  agreement  is  invalid  because  it  was 
not  in  writing."  And  as  was  said  by  Judge  Andrews  in  Newman 
V.  JSeUiB  (97  N.  Y.  285) :  "  But  we  know  of  no  rule  of  law  which 
prevents  a  party  from  performing  a  promise  which  could  not  be 
legally  enforced,  or  which  will  permit  a  party,  morally  but  not 
legally  bound  to  do  a  certain  act  or  thing,  upon  the  act  or  thing 
being  done,  to  recall  it  to  the  prejudice  of  tlie  promisee  on  the  plea 
that  the  promise,  while  still  executory,  could  not  by  reason  of  some 
technical  rule  of  law  have  been  enforced  by  action."  But  at  the 
time  this  mortgage  was  granted  no  easement  of  any  kind  had  been 
acquired  by  the  Chauncey  Company  over  the  property  of  McComb. 
Assuming  that  while  the  mortgage  was  on  the  property  and  before 
it  was  foreclosed,  McOomb  had  verbally  granted  a  permission  to 
connect  a  sewer  on  his  property  so  as  to  drain  the  houses  which  tlie 
Chauncey  Company  intended  to  build  upon  the  property,  no  snch 
houses  were  ever  built,  but  by  a  foreclosure  of  the  mortgage,  the 
defendant  the  juvenile  asylum  had  acquired  the  right  of  the  mort- 
gagor at  the  time  the  mortgage  was  executed.  Certainly  there 
could  be  acquired  under  the  judgment  in  this  foreclosure  suit  no 
right  granted  by  McComb  subsequent  to  the  execution  of  the  mort- 
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^age  which  related  solely  to  the  draining  of  houses  to  be  erected 
upon  the  property,  bat  wliich  were  never  erected,  as  an  aid  to  the 
'development  of  McComb's  property,  which  was  never  developed. 
It  seems  to  me,  therefore,  that  the  juvenile  asylum  acquired  no 
easement  in  the  plaintiflfe'  property  which  a  court  of  equity  could 
enforce.  The  nature  of  the  right  that  was  intended  to  be  given 
by  McComb  entirely  explains  the  reference  to  an  easement  in 
McComb's  letter  and  in  the  proceedings  of  the  meeting  of  the  stock- 
holders of  the  Chauucey  Company.  It  is  nowhere  stated  that  what 
was  granted  was  an  easement  which  was  to  be  appurtenant  to  the 
Chauncey  Company's  property  so  as  to  pass  to  a  mortgagee  and  to 
be  used  for  other  purposes  than  that  contemplated  by  the  parties  at 
the  time  the  permission,  license  or  easement  was  agreed  to  be  given. 
And  this  limitation  of  the  right,  which  was  to  be  effective  only  for 
the  purpose  of  the  development  which  would  improve  McComb's 
property,  prevented  it  from  becoming  a  grant  of  a  general  easement 
which  would  attach  to  the  freehold  and  pass  to  a  grantee  of  the 
Chauncey  Company.  But,  as  before  stated,  the  defendant  does  not 
occupy  the  position  of  grantee  of  the  Chauncey  Company,  but  has 
itcquired  title  under  a  mortgage  executed  long  before  any  easement 
or  right  was  given,  which  title,  under  the  Code  of  Civil  Procedure, 
is  only  the  right  that  would  have  been  acquired  had  the  equity  of 
redemption  of  the  mortgagor  been  foreclosed.  The  attempt  of  the 
defendant  to  establish  an  estoppel  by  virtue  of  the  incidental  con- 
versation with  one  of  the  trustees  in  relation  to  the  contract  with 
the  defendant  Brown  for  the  use  of  the  sewer  on  her  property  is 
quite  evidently  futile.  The  estate  could  not  be  bound  by  notice  to 
one  trustee,  or  even  by  a  conveyance  or  agreement  by  one  trustee, 
and  there  can  bo  no  estoppel  binding  the  estate  to  recognize  this 
easement  because  one  trustee  was  notified  of  the  proposed  contract 
and  made  no  objection. 

My  conclusion,  therefore,  is  that  a  finding  that  a  general  ease- 
ment of  a  right  of  sewerage  was  granted  is  without  evidence  to 
support  it,  and  that  the  judgment  must  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellants  to  abide  the  event. 

Laughlin  and  Soott,  JJ.,  concurred  ;  McLaughlin  and  Hough- 
ton, JJ.,  dissented. 
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McLaughlin,  J.  (dissenting) : 

The  referee  found  as  a  fact  that  McComb,  who  owned  a  large 
tract  of  land  adjoining  land  owned  bj  the  Chauncey  Realty  Com- 
pany, agreed  if  that  company  would  settle  and  discharge  certain 
claims  of  tlie  estate  of  Wood,  his  brother-in-law',  against  Joel  B. 
Erhardt  and  others  interested  in  the  realty  company's  property, 
which  were  in  suit,  by  satisfying  two  mortgages  for  something  over 
$1,000,  and  in  addition  give  a  note  of  the  realty  company  for 
$2,000  to  Mary  Esther  McComb,  as  administratrix,  that  then  "  he, 
the  said  James  Jennings  McComb,  would  grant  and  convey  to  the 
Chauncey  Realty  Company  for  the  benefit  of  its  said  lands,  an  ease- 
ment in  perpetuity  to  use  Walgrove  Avenue  and  the  sewer  mains 
thereunder,  and  also  to  extend  said  mains  from  the  terminals  thereof, 
and  to  extend  Walgrove  Avenue  in  a  southerly  direction  through 
his  property  into  the  lands  of  the  Chauncey  Realty  Company 
and  to  use  said  sewer  and  roadway  extensions,  and  would  also 
grant  and  convey  to  the  Chauncey  Realty  Company  a  right  of 
way  over  his  property,  known  as  the  Alpine  Drive  Turn.  But  it 
was  provided  by  the  said  McComb  that  said  easement  of  sewage 
was  to  be  limited  to  interior  and  not  to  include  the  roof  drainage  of 
buildings  or  surface  drainage,  and  that  said  Walgrove  Avenue 
extensions  and  the  sewer  thereunder  were  to  be  subject  as  to  location 
to  the  approval  of  William  C.  Kidney,  the  agent  of  said  McComb, 
and  the  sewer  extension  was  to  be  built  with  Y's  every  50  feet  to 
furnish  drainage  facilities  for  the  McComb  property  through  which 
it  passed." 

The  prevailing  opinion  proceeds  upon  the  theory  that  this  find- 
ing is  without  evidence  to  support  it,  and  for  that  reason  there 
sliould  be  a  new  trial.  I  am  unable  to  concur  in  this  view.  I 
think  that  the  finding  is  not  only  sustained  by  the  evidence,  but  that 
a  finding  to  the  contrary  would  be  against  evidence.  The  fact  that 
the  realty  company  did  settle  the  claims  of  the  Wood  estate  against 
Erhardt  and  othere,  and  satisfied  the  mortgages  and  gave  the  note  is 
not  disputed,  and  it  could  not  well  be  in  view  of  the  receipt  given 
on  the  20th  of  February,  1900,  by  the  administratrix  of  that  estate, 
and  which  was  witnessed  by  McComb  himself.  Nor  is  the  fact  dis- 
puted that  the  realty  company  did  extend  Walgrove  avenue  across 
McComb's  property  at  an  expense  to  it  of  $1,655,  and  laid  tliere- 


Digitized  by 


Google 


Title  Guarantee  &  Trust  Co.  v,  N.  Y.  Juvenile  Asylum.     543 

App.  DiT.]  First  Department,  July,  1909. 

under  some  2,300  feet  of  sewer  mains  with  Y's  every  50  feet  at  a 
cost  of  11,810.60,  whieli  Y's  were  solely  for  the  benefit  of 
McComb's  property.  Nor  is  the  fact  disputed  that  the  Alpine 
Drive  Turn  was  constructed,  and  the  sewer  extension  and  roadway 
to  connect  with  Walgrove  avenue  were  built,  all  in  exact  accordance 
with  the  understanding  with  McComb  and  with  the  approval  as  to 
location  of  liis  representative,  Kidney.  While  these  facts  are  not 
disputed,  it  is  nevertheless  urged  tliat  there  is  uo  evidence  to  sus- 
tain the  finding  that  the  agreement  as  to  the  easements  of  sewerage 
and  right  of  way  liad  anything  to  do  with  the  Wood  settlement 
and  was,  at  most,  a  mere  license  on  the  part  of  McComb  which  he 
could  at  pleasure  revoke.  The  evidence  is  to  the  contrary.  The 
witness  Lamb,  who  represented  the  realty  company,  testified  that 
McComb  said  he  would  give  to  the  realty  company  "the  right  of 
way  and  the  use  of  the  sewer  in  consideration  of  our  paying  or 
giving  the  notes  for  the  Wood  account,  and  to  cancel  the  two  mort- 
gages on  the  Fleming  properties.  He  stated  that  the  amount  of 
tlie  notes  should  be  $2,000  or  something  to  that  effect ;  I  don't 
recall  just  the  amount.  *  *  *  Later,  when  it  came  to  the 
time  for  constructing  that  sewer,  I  went  to  see  him  and  he  appointed 
Mr.  Kidney  to  go  with  me  to  point  out  those  places  where  the  old 
sewer  left  off  or  where  the  right  of  way  tlirongh  the  Schaffenberg 
place  should  be."  He  was  then  asked  :  "  Q.  Was  anything  said  at 
any  of  those  interviews  as  to  the  character  or  duration  of  this  ease- 
ment?" And  he  answered  :  "  Yes,  sir.  It  was  to  be  a  perpetual 
easement.  Mr.  McComb  said  he  would  give  that."  He  further 
testified  that  McComb  himself  and  his  representative  were  on  the 
ground  after  the  work  had  been  commenced.  Kidney  stated  that 
he  went  with  Lamb  and  looked  over  the  ground  and  finally  agreed 
with  him  as  to  the  location  of  the  road  ;  also  that  he  heard  a  con- 
versation between  Lamb  and  McComb  "  about  a  sewer  right,  about 
a  connection  with  the  sewer,  along  in  the  spring  of  1900." 

When  the  whole  subject  is  considered,  it  is  perfectly  obvious  tliat 
the  realty  company  was  negotiating  not  for  a  mere  personal  license, 
but  for  something  which  sh6uld  be  permanent  — something  which 
should  be  appurtenant  to  and  run  with  the  property  which  was  to 
be  developed.  It  wanted  a  way  onto  its  land  and  a  right  to  sewer 
tiieref  rom.     It  is  improbable  that  the  company  would  expend  large 
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amounts  of  money  iti  baildiug  nearly  liAlf  a  mile  of  roadway  and 
lay  wa  «ight4ncli  sewer  maiii,  botU  of  which  were  of  substantial 
beneiit  to  the  McCotnb  property,  and  secare  nothing  permanent  in 
retorn  for  itself.  That  McComb  intended  to  grant  not  a  mere 
license  to  the  realty  company,  but  an  easement  of  sewerage  and 
roadway  is  apparent  from  his  own  written  statement.  Shortly  fol- 
lowing tlie  time  Jjamb  testified  the  agreement  was  made,  when 
McComb  was  urged  to  become  f  urtlier  interested  in  the  realty  com- 
pany, and  on  the  7th  of  December,  1900,  he  wrote  its  president  as 
follows :  ^'  I  think  I  have  afforded  you  assurance  of  my  desire  to 
farther  the  interests  of  all  concerned  by  the  concessions  already 
made  in  the  matter  of  a  roadway  tlinongh  my  property,  including 
easement  for  tlie  right  to  lay  sewer  and  other  pipes  therein^  which 
have  already  become  an  embarrassment  to  me  in  a  negotialion  now- 
pending  for  the  sale  of  the  Springhurst  or  Scliaffenberg  property 
in  Ub  entirety  as  wheu  I  bought  it."  What  did  he  mean  by  the  uao 
of  the  word  ^^  easement  ("  Clearly  not  a  mere  licence  which  he 
could  revoke  tJt  pleasure,  because  if  so  he  would  have  revoked  it 
instead  of  allowing  the  same  to  '^  become  an  embarrassment "  in  a 
negotiation  for  fi^>me  of  his  property  over  which  the  "  easement " 
extended.  When  this  statement  is  considered  in  connection  with 
tlie  written  report  of  tlie  president  of  tlie  realty  company  to  its 
stockholders  a  few  days  later — to  whidi  McComb  took  no  ejccep- 
tion  and  made  no  objection  —  it  seeu>a  to  me  eondnsive  that  he  not 
only  intended,  but  supposed  he  had  bound  himself  to  give  to  the 
realty  company  a  perpetual  eaaetnent  of  sewerage  and  roadway. 
The  annual  meeting  of  the  stoekholders  of  tlie  realty  oompany  was 
held  on  tlie  8th  of  January,  1900.  Kidney  attended  the  meeting  as 
proxy  for  McComb.  The  president  of  the  company  then  reported  the 
facts  as  to  the  Wood  settlement;  the  satisfaction  of  tl^  two  inoi*t- 
gages ;  the  giving  of  the  $2,000  note,  and  that  ^^  Tlie  oompany  also 
received  from  J.  J.  McComb  a  deed  for  the  right  of  way  over  Ids 
property  for  the  purpose  of  the  Alpine  Drive,  and  an  agreement  by 
Mr.  McComb  to  convey  sewerage  rightsand  other  rights  of  way  over 
his  property  in  connection  with  the  Walgrove  extension  and  sewer- 
Age."  A  copy  of  the  report  wm  subsequently  sent  to  the  stock* 
holders,  inclnding  McComb,  and  Kidney  testified  that  he  ^^  talked 
over  the  report  with  Mr,  McComb"  and  that  neither  he  nor 
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McComb  ever  made  to  tlie  realtj  company  any  protest  against  the 
atatement  thereia  contained  to  the  effect  that  the  company  had 
received  from  McCorab  "  an  agreement  *  *  *  to  convey  sewer- 
age rights  and  other  rights  of  way  over  his  property  in  connection 
with  the  Walgrove  extension  and  sewerage." 

We  have,  therefore,  not  only  the  testimony  of  the  vdtness^  Lamb, 
t}iat  McComb  agreed  to  give  &  perpetnal  easement  of  sewerage  and 
roadway,  and  the  testimony  of  the  witness,  Kidney,  that  he  beard 
the  matter  discussed  between  them,  but  we  have  also  the  written 
statement  of  McComb  liimself  that  he  had  given  sncli  easements 
and  the  written  report  of  the  president  of  the  realty  company  to 
its  stockholders  to  tlie  same  effect,  to  which  be  did  not  in  any  way  ' 
object 

There  is  other  evidence  in  the  record  tending  to  show  that  what 
he  agreed  to  give  was  not  a  mere  license,  but  an  easement  Enough 
has  been  referred  to,  however,  to  indicate  that  tlie  finding  to  which 
refereaioe  is  made  in  the  iirst  part  of  the  prevaiUng  opinion,  instead 
of  being  without  evidence  to  support  it,  is  abundantly  sustained 
by  the  evidence.  We  start,  therefore,  with  the  propoeition  that 
McComb  did  agree  to  give  such  easement,  and  the  question  is,  is  it 
of  such  a  kind  or  character  as  aconrt  of  equity  will  enforce?  In 
answer  to  the  question  it  is  su^ested  tliat  since  no  deed  had  been 
given  when  the  asylum  purchased  the  property  the  agreement  was 
a  mere  cbose  in  action  and  did  not  pass  under  the  foreclosure  sale. 
But  it  is  to  be  observed  that  when  the  property  was  sold  the  sewer 
and  roadway  had  been  completed.  So  far  as  the  realty  company 
was  concerned  the  contract  had  been  performed.  It  had  built  the 
road  and  sewer  across  the  McComb  lands  precisely  as  it  agreed 
to  do.  All  that  remained  was  to  coimect  whatever  buildings  might 
be  erected  upon  its  property  with  the  sewer  which  extended  some 
twenty  feet  onto  its  land.  This  was  the  condition  when  the  asylum 
took  title.  Tlie  conveyance  by  the  referee  of  the  land  covered  by 
the  mortgage  carried  with  it  as  an  appurtenance  to  the  thing  con- 
veyed, McComb's  agreement  to  give  an  easement  of  sewerage  and 
roadway.  It  was  the  visible  means  of  access  to  and  from  the 
property.     It  was  the  only  system  of  sewerage  connected  with  it. 

The  case  in  some  respects  is  much  like  Nefknymcm  r.  NdJM  (97 
App.  Div.— Vol.  CXXXIU.        35 
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N.  Y.  285).  There  the  defendant  liad  promised  orally  to  open  a 
street  over  his  property  for  the  use  of  his  grantee,  plaintiff's  husband 
and  others.  The  street  was  thereafter  opened  and  used  and  the 
court  held  that  the  plaintiff,  who  had  subsequently  acquired  the 
property  conveyed  to  her  husband,  could  restrain  the  defendant 
from  closing  the  street,  Andrews,  J.,  saying :  "  The  right  of  the 
plaintiff  to  maintain  the  action  is  questioned  on  the  ground  that 
the  right  of  way  did  not  pass  to  her  by  the  deed  from  her  husband. 
The  way  or  street  is  not  mentioned  in  the  deed,  nor  is  the  word 
^appurtenances'  used.  But  the  way  was  an  apparent  easement  at 
the  time  the  deed  was  executed,  and  if  it  was  then  legally  appurte- 
nant to  the  lot,  or  in  other  words,  if  it  was  enjoyed  by  riglit  by  the 
plaintiff's  husband  as  an  appurtenance  to  the  land,  it  passed  by  the 
conveyance  of  the  lot  by  metes  and  bounds,  although  not  mentioned 
and  although  the  word  *  appurtenances '  was  not  used.  {Huttetneier 
V.  Alhro,  18  N.  Y.  48 ;  2  Wash.  279.)*  We  are  of  opinion  that  the 
way  having  been  opened,  and  the  light  which  before  rested  in  con- 
tract having  thereby  become  consummate  by  the  act  of  the  owner 
of  the  land,  in  pursuance  of  a  promise  based  upon  a  valuable  con- 
sideration, although  by  parol,  the  easement  became  a  perfect  legal 
right  attached  to  the  land,  the  burden  and  benefit  of  which  bind  the 
respective  parcels  and  follow  the  legal  title." 

The  principle  announced  in  that  case,  it  seems  to  me,  should  be 
applied  to  this.  For  a  valuable  considemtion  McComb  had  agreed 
to  grant  the  easements  in  question  and  in  pursuance  of  the  agree- 
ment the  realty  company  paid  the  consideration,  entered  upon  his 
land,  and  at  a  large  expense  constructed  the  sewer  and  roadway  as 
the  parties  had  agreed.  The  contract  having  been  performed  by  the 
realty  company  it  thereby  acquired  a  right  or  easement  which  a 
court  of  equity  ought  to  enforce  or  protect,  and  this  easement  or 
right,  whichever  it  may  be  called,  passed  to  the  asylum.  {Bemp- 
sey  V.  Ki^,  61  N.  Y.  462 ;  Rindge  v.  Baker,  57  id.  209.)'  As  was 
said  in  the  case  last  cited :  "  As  a  court  of  equity  will  take  a  parol 
contract  for  the  sale  of  lands  out  of  the  statute  of  frauds,  when  it 
is  partly  performed,  it  will,  on  the  same  principle,  treat  an  executed 
parol  contract  for  an  easement  as  equivalent  to  a  grant  under  seal, 
where  the  parties  cannot  be  restored  to  their  original  position." 

*  See  2  Washb.  Real  Prop.  (8d  ed.)  279.—  [Rbp. 
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Here,  it  is  perfectly  obvious  that  the  parties  cannot  be  restored 
to  their  original  position,  and  for  that  reason  the  court  ought  to  exer- 
cise its  equitable  powers  to  compel  the  representatives  of  McComb  to 
do  what  he  agreed  to  and  this  because  of  the  well-recognized  rule 
that  where  one  person  has  induced  another,  upon  the  faith  of  his 
promise,  to  spend  money  or  labor  for  which  he  can  only  be  remu- 
nerated by  the  enjoyment  of  the  thing  promised,  equity  will  compel 
the  promisor  to  give  such  writing  as  will  enai^le  the  promisee  to 
enjoy  the  thing  promised.  {Flickinger  v.  ShaWy  87  Cal.  126; 
Russell  V.  Hubhard,  59  111.  335 ;  Joseph  v.  Wild,  146  Ind.  249 ; 
Haritcm  Water  Power  Co.  v.  Veghte,  21  N.  J.  Eq.  463 ;  Lacy  v. 
AmeU,  33  Penn.  St.  169 ;  OlmsUad  v.  Ahlott,  61  Vt.  281.) 

It  wonld  be  most  unjust  and  inequitable,  as  the  case  now  stands, 
to  deprive  the  asylum  of  the  right  to  use  the  sewer  and  roadwa3^ 
It  has  spent  between  $800,000  and  $900,000  upon  its  property  and 
unless  it  can  use  the  sewer  as  it  now  exists  it  will  cost  in  the  neigli- 
borhood  of  $100,000  more  to  provide  sewer  facilities.  It  nowhere 
appears  that  the  use  of  the  sewer  will  injure  the  plaintiffs  or  be 
prejudicial  to  their  rights,  but  unless  the  asylum  can  do  so  it  must 
necessarily  result  to  its  great  damage.  Under  such  circumstances 
a  court  of  equity  ought  to  enforce  the  agreement  which  McComb 
made.  {Rindge  v.  Baker ,  supra;  MiUer  v.  Ball,  64  N.  Y.  286  ; 
Newman  v.  NeUisy  supra;  Hay  v.  Knauth,  169  N.  T.  298.) 

I  think  the  judgment  appealed  from  should  be  affirmed,  with  costs, 

Houghton,  J.,  concurred.  « 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event. 


In  the  Matter  of  Joseph  A.  Shay,  an  Attorney,  Respondent. 

First  Department,  July  13,  1909. 

Attorneys  —  disbarment  —  agreement  to  pay  one  procuring  retainer. 

An  attorney  at  law  who,  contrary  to  the  provisions  of  the  Code  of  Civil  Proced* 
ure  and  the  Penal  Code,  agreed  to  pay  another  person  procuring  contracts  hj 
which  he  is  retained  to  prosecute  actions  at  law  a  percentage  of  the  fees 
received  by  him,  is  guilty  of  a  misdemeanor  and  should  be  disbarred. 
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This  is  true  although  the  attorney  paid  the  person \vith  whom  such  agreement 

was  made  a  salary  for  other  services. 
Although  the  Appellate  Division,  moved  by  the  fact  that  the  making  of  such 

illegal  contracts  has  become  more  or  less  common,  sees  fit  to  punhb  an  offender 

by  SBspeBsioQ  instead  of  diabarmeiKt,.  sueh  reason  for  lemeacy  will  not  be 

coneidered  in  future  cases. 

Api'ltcaiton  of  the  district  attorney  of  the  connty  of  Ifew  York 
to  disbar  the  respondent,  an  attorney  and  connseler  of  thi&  court. 

Bohert  C.  Taylor^  Assistant  District  AUomeyj  ior  the  petitiooer. 

Louis  MarshaUy  for  the  respondent. 

Ingraham^  J. : 

The  respondent  waa  admitted  to  practice  in»  Novemtber,  1900, 
and  has  contmiied  to  practice  in  the  city  of  New  York  Bince  that 
time.  The  petition  alleges  that  ou  tlie  6>th  day  of  December,  1907, 
the  respondent  entered  into  an  agreement  with  one  Peck,  who  was 
not  an  attorney  at  law,  wliereby  lie  agreed  to  pay  Peek  a  weekly 
salary  varying  frosi  fifteen  to  twenty  dolkrs  a  week,  iu  coiisidera- 
tion  of  Peck's  doing  s«ieli  work  as  the  respondent  shonld  asngn  to 
him,  and  more  especially  the  work  of  investigator  in  neg^g^ce 
cases  and  preparing  the  samie  for  trial;  amd  in  addition  \»  the 
weekly  salary  the  respondent  agreed  to  pay  Peck  ten  per  cent  of 
the  net  fees  that  the  respondent  should  thereafter  receive  in  all 
negligence  cases  which  the  said  Peck  should  solicit  and  bring  into 
the  respondent's  office.  This  sum  was  not  paid  as  compensation  for 
any  services  performed  by  Peck  for  the  respondent,  bot  as  com- 
pensation for  obtaining  contracts  by  which  the  respondent  was 
retained  and  employed  as  an  attorney  and  counselor  at  law  to  bring 
actions  on  behalf  of  the  persons  with  whom  the  contracts  were 
made.  It  was  further  alleged  in  the  petition  that  during  the  time 
this  contract  was  in  force  one  Tully  was  injured  by  an  accident 
which  occurred  in  the  city  of  New  York  and  which  resulted  in 
Tully's  losing  one  of  his  legs ;  that  on  or  about  the  25th  day  of 
June,  1908,  the  day  of  the  accident,  Peck  went  to  see  Tully  and 
obtained  from  him  a  written  agreement  retaining  the  respondent 
as  attorney  for  the  said  Tully  to  bring  an  action  to  recover  dam- 
ages for  his  injuries,  promising  in  said  agreement  to  pay  to 
the   respondent   as  and   for  his  services  as  such   attorney  fifty 
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per  cent  of  any  araomit  tlmt  slK)«ld  be  recovered  iu  snek  action  ; 
that  at  tlie  feame  tiine  Peek  took  a  etatemont  from  Hie  said  Tally 
of   the   facts  in  relation  to  the  accident,  which  lie  gave  to  the 
respondent  Trith  the  Tetainer,  and   Peck   did  no   otlier  -work  in 
the   Tally   case,   "vrith  tlie  exception   of  an  interview  with  one 
person,   wlio   stated    that   he   had  not   seen    the    accident;    titat 
snbseqnently  the    respondent    brought   an  action  on    behalf    of 
Tnlly  against  the  receiver  of  flie  Third  Avenne  Railroad  Company 
to  recover  the  sum  of  $40,<X)0  as  damages  for  tiie  said  injury,  and 
on  the  4t!i  day  of  Febrnary,  1*909,  the  said  action  was  settled  by 
the  payment  on  "behalf  of  the  defendant  to  tiie  respondent,  as  attor- 
ney for  the  plaintiflF,  of  tlie  sum  of  $1,400,  of  which  the  respond- 
ent retained  $700  and  paid  to  Peek  $70  —  ten  per  cent  thereof^ — 
nnder  the  aforesaid  agreenjent ;  tiwit  snbsequently  and  on  tlie  25th 
of  June,  190S,  one  Beyer  was  injured  in  an  accident  iu  tl>e  city  of 
New  Yoi'k  and  Peck  obtained  from  said  Beyer  a  like  agreement ; 
that  thereafter  the  respondent  brought  an  action  against  tliOToeeiver 
of  the  New  York  City  Railroad  Company  to  recover  the  sum  of 
$10,000  for  the  said  injuries,  and  Bubseqitently  and  in  FebrRary, 
1909,  the  said  action  was  settled  by  the  payment  by  tlie  defeodEmt 
to  the  respondent,  as  attorney  for  the  plaintiff,  of  the  sum  of  $500 
as  his  share  of  the  settlement  under  his  a^eetnent,  and  tl^ereaf ter 
paid  to  Peck  tlie  sum  of  $25  under  the  agreement  between  tlie 
respondent  and  Peek.     It  is  further  alleged  that  during  tlie  period 
that  this  contract  between  the  respondent  and  Peek  was  in  force 
Peck  placed  in  the  hands  of  the  respondent  for  the  purpose  of 
bringing  actions  thereon  at  least  twenty  claims  of  other  persons 
who  had  received  personal  injuries  and  in  which  tlie  respondent  in 
each  case  paid  to  Peck  ten  per  cent  of  the  fees  that  the  respondent 
received;  that  Peck  received  from  the  respondent  daring  that  period 
upwards  of  $1,000  as  commissions  upon  the  eases  that  Peck  brought 
to  the  respondent  and  in  which  tlie  re8iK>ndent  commenced  legal 
proceedings ;  that  the  respondent  also  made  a  contract  with  one 
Mercer,  who  is  not  an  attorney  and  coimselor  at  law,  whereby  the 
respondent  agreed  to  pay  Mercei*  twenty-five  dollars  a  week  in  con- 
sideration of  Mercer's  doing  such  work  for  the  respondent  as  tlie 
respondent  should  assign  to  him,  with  the  furtlier  understanding 
that  Mercer  was  to  receive  from  the  respondent,  in  addition  to  such 
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weekly  payment,  fifteen  per  cent  of  the  net  fees  that  the  respond- 
ent should  thereafter  receive  in  all  negligence  cases  which  Mercer 
should  solicit  and  bring  to  the  respondent's  office.  This  fifteen  per 
cent  was  to  be  received  by  Mercer  regardless  of  the  amount  of  work 
done  by  him  in  investigating  such  negligence  cases  or  in  preparing 
the  same  for  trial,  and  was  not  paid  as  compensation  for  such  work, 
but  as  compensation  for  bringing  such  cases  to  the  respondent  It 
is  also  alleged  that  Mercer  did  thereafter  solicit  and  place  in  the 
hands  of  the  respondent  at  least  twelve  claims  to  recover  damages 
sustained  by  various  persons,  whereupon  the  respondent  thereafter 
brought  actions  against  various  persons,  firms  and  corporations  and 
obtained  recoveries  or  settlements  thereon  ;  and  pursuant  to  the 
understanding  between  the  respondent  and  Mercer  the  respondent 
paid  to  Mercer  from  time  to  time  amounts  of  money  aggregating 
$2,000 ;  that  on  or  about  the  15th  day  of  November,  1908,  there  were 
a  number  of  other  cases  pending  in  the  respondent's  office  in  which 
the  respondent  brought  actions  upon  contracts  procured  by  Mercer, 
and  under  which  the  respondent  was  to  receive  a  contingent  fee  for 
bringing  and  prosecuting  the  actions ;  that  Mercer  being  in  need  of 
money  the  respondent  offered  him  the  sum  of  $500  for  Mercer's  inter- 
est in  such  cases,  which  Mercer  accepted  and  signed  releases ;  that  the 
respondent  had  a  similar  understanding  with  other  clerks  in  his 
employ  who  had  received  salaries,  an^,  in  addition  thereto,  a  per- 
centage of  the  net  fees  received  by  the  respondent  in  claims  solicited 
by  said  clerks  and  placed  in  the  hands  of  the  respondent  for  the 
purpose  of  bringing  actions  thereon  ;  that  the  respondent  accepted 
these  retainers  and  brought  actions  for  pei*sons  whose  employment 
had  been  solicited  by  said  clerks,  and,  pursuant  to  these  understand- 
ings, paid  to  the  several  clerks  various  sums  of  money  as  commis- 
sions for  procuring  the  retainer  of  the  respondent  for  the  purpose 
of  bringing  such  actions;  that  the  respondent  supplied  Peck  and 
Mercer  and  the  other  clerks  with  printed  pads  of  contracts  of  retainer 
retaining  the  respondent  for  a  contingent  fee,  the  amount  of  the 
contingent  fee  being  one-half  of  the  recovery  in  each  case.  These 
pads  were  blank  contracts,  a  copy  of  which  was  annexed  to  tho 
petition,  and  provided  that  the  signer  of  the  agreement  employed 
"Joseph  A.  Shay,  Counsellor  at  Law,  to  institute,  prosecute  and 
compromise  legal  proceedings  in  my  behalf  against  the  proper 
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defendant  or  respondent,  to  recover  damages  sustained  by"  the 
signer  of  the  contract.  For  sucli  services  the  respondent  was  to 
receive  one-half  of  any  settlement,  verdict  or  recovery  had  in  such 
action,  and  in  addition  thereto  he  was  to  receive  all  costs  recovered. 

•The  respondent  appeared  in  this  proceeding  and  filed  a  verified 
answer,  in  which  he  made  no  denial  of  and  mised  no  issue  as  to  any 
of  the  allegations  of  the  petition,  and  on  the  argument  he  accepted 
the  facts  alleged  in  the  petition  as  true,  and  asked  that  the 
proceeding  be  determined  on  the  petition  and  answer. 

There  were  in  these  cases  direct  agreements  by  which  an  attorney 
at  law  agreed  to  pay  to  a  person  procuring  contracts,  by  which  he  was 
retained  to  prosecute  actions  at  la\y,  a  percentage  of  his  fees  for 
prosecuting  the  actions  or  proceedings  after  he  was  retained.  It  is 
expressly  alleged  that  this  percentage  was  not  paid  for  services  ren- 
dered to  the  respondent,  but  was  paid  solely  for  the  procurement  of 
the  contracts  of  retainer  by  the  persons  having  claims  to  be  prose- 
cuted by  a  legal  proceeding.  The  fact  that  persons  with  whom  the 
respondent  made  these  agreements  were  paid  by  the  respondent  for 
other  services  rendered  by  them  seems  to  me  to  have  no  relation  as 
to  the  eflEect  of  these  agreements.  The  persons  with  whom  he  made 
these  contracts  were  not  attorneys  at  law,  and  no  part  of  the  respond- 
ent's fee  that  he  paid  to  such  persons  had  any  relation  to  or  con- 
nection with  the  performance  by  such  persons  of  services  which 
they  rendered  to  the  respondent,  except  in  procuring  the  contracts 
of  retainer.  They  were  purely  contracts  by  which  the  respondent 
paid  persons,  not  attorneys  at  law,  for  obtaining  contracts  by  which 
the  respondent  was  to  conduct  legal  proceedings  and  to  receive  a 
contingent  fee  therefor.  Attorneys  at  law  are  admitted  to  practice 
by  the  Supreme  Court  of  this  State  upon  taking  the  oath  of  office, 
and  they  thereby  become  public  officers.  The  duties  of  an  attorney 
are  regulated  by  the  Code  of  Civil  Procedure,  and  his  compensa- 
tion is  governed  by  the  agreement,  express  or  implied,  with  his 
client.  Certain  rules  are  prescribed  to  regulate  his  conduct.  Sec- 
tion 74  of  the  Code  of  Civil  Procedure  provides  that  "  an  attorney 
or  counselor  shall  not,  by  himself,  or  by  or  in  the  name  of  another 
person,  either  before  or  after  action  brought,  promise  or  give,  or 
procure  to  be  promised  or  given,  a  valuable  consideration  to  any 
person  a»  an  inducement  to  placing,  or  in  consideration  of  having 
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placed,  in  bis  bands,  or  in  the  baodf  of  another  person,  a  demand 
of  an  J  kind  for  the  purpose  of  bringing  an  action  thereon."  Thk 
proldbitioQ  is  general,  and  prohibits  an  attorney  from  giving  or 
promiBing  to  give  a  valnable  consideration  to  any  person  as  an 
inducement  to  placing  in  his  hands  a  detnaod  of  any  kind  for  the 
purpose  of  bringing  an  action  tliereon.  There  is  bat  one  exception 
to  this  absolute  prohibition,  and  tliat  is  tlie  proviso  at  the  end  of  the 
section  that  it  is  not  to  apply  to  an  agreement  between  attorneys 
and  counselors,  or  either,  to  divide  between  tlietnselves  the  compen- 
sation to  be  received.  The  exception  empiiasizee  the  prohibition. 
All  agreements  by  which  an  attorney  at  law  promises  to  pay  to  any 
person  a  percentage  of  any  porti9n  of  the  conipeneadon  that  he  is  to 
receive  from  a  client  are  prohibited,  except  where  an  attorney  at 
law,  having  a  claim  to  prosecute,  wishes  to  obtain  professional 
assistance  from  another  attorney  in  the  prosecution  or  defenee  of 
tlie  claim,  and  it  is  allowed  that  compensation  received  for  aueli 
prosecution  or  defense  may  be  divided  between  the  attorneys ;  but 
in  all  other  cases  the  etatute  absolutely  forbids  any  agreement  by 
an  attorney  at  law  by  which  he  is  to  divide  the  compensation  diat 
he  is  to  receive  from  his  client  with  any  person  as  a  consideration 
of  his  retainer  to  prosecute  or  defend  the  action. 

In  October,  1905,  there  was  presented  to  the  Appellate  Division 
of  the  fourth  department  an  application  to  disbar  an  attorney  and 
counselor  at  law  upon  the  ground  that  he  had  employed  a  per- 
son to  solicit  the  owners  of  lands  abutting  upon  highways  in 
which  telegraph  and  telephone  poles  had  been  erected  to  retain 
such  attorney  to  prosecute,  for  a  contingent  fee  of  a  percent^ 
of  the  recovery,  actions  to  enforce  their  daitns  against  tele- 
phone and  telegraph  companies  maintaining  such  poles,  and  agreed 
to  pay  such  solicitor  for  each  claim  so  secured  one-half  the  pro- 
ceeds  realized  by  the  attorney  therefrom.  It  was  held  that 
such  an  employment  was  a  violation  of  section  74  of  the  Code  of 
Civil  Procedure,  and  such  contract  on  tlie  part  of  an  attorney  was 
and  is  illegal,  and  required  his  disbarment.  {Matter  of  Glanrk^ 
108  App.  Div.  150.)  Upon  an  appeal  to  tlie  Court  of  Appeals 
(184  N.  Y.  222)  in  affirming  the  order  of  the  Appellate  Divi- 
sion tlie  court  said :  "  The  statute  forbids  tlie  promise  or  gift 
of  a  valuable  consideration  to  any  pei'son  as  an   inducement  to 
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placing  >a  claim  for  pro&ecntion  in  the  bands  of  an  attoniey. 
The  efiect  of  the  decision  below  is  to  hold  that  eection  74  of 
the  Code  of  Civil  Procedure  not  only  prohibits  a  lawyer,  from 
offering  or  giving  any  valuable  consideration  to  a  desired  client 
for  the  purpose  of  obtaining  his  claim  to  bring  suit  upon,  but 
also  forbids  the  lawyer  from  paying  or  agreeing  to  pay  any  layman 
out  of  the  prospective  profits  of  the  case  for  services  in  inducing 
a  desired  client  to  place  his  claim  in  the  attorney's  hands  for  enforce- 
ment. In  behalf  of  the  appellant  it  is  contended  that  this  con- 
struction is  incorrect  and  that  the  section  seeks  oniy  to  prohibit  the 
offer  or  gift  from  an  attorney  to  ^person  hcuoing  the  claim'^  that 
is  to  say,  to  the  desired  client  —  as  an  inducement  to  the  retainer.'^ 
After  citing  two  cases  in  the  Appellate  Division  of  the  Supreme 
Court  and  one  in  the  Coui't  of  Appeals,  the  court  said  :  "  In  these 
three  decisions,  tlien,  two  in  the  Supreme  Court  and  one  in  the  Court 
of  Appeals,  we  have  a  distinct  recognition  of  the  applicability  of 
section  74  of  the  Code  of  Civil  Frocednre  to  a  case  in  which  the 
attorney  pays  money,  not  to  a  claimant,  to  procure  a  retainer  from 
him,  but  to  a  lay  agent  to  exert  his  influence  upon  the  claimant  to 
induce  the  latter  to  employ  the  attorney.*'  The  opinion  then  pro- 
ceeds :  ^^  It  is  said  Uiat  the  law  permits  attorneys  to  solicit  business, 
and  hence  that  there  is  no  valid  reason  why  they  should  not  be 
permitted  to  pay  agents  to  solicit  business  for  them.  Bat  for  nearly 
a  century  the  law  has  prohibited  them  from  obtaining  retainers  by 
offering  or  giving  any  valuable  inducement  whatever  to  the  desired 
clients  themselves,  for  the  plain  reason  that  such  conduct  tends  to 
stir  up  litigation  which  might  not  otherwise  arise  and  because  need- 
less litigation  has  always  been  deemed  a  public  evil,  it  is'  equally 
manifest  that  the  employment  of  paid  agents  has  tlie  same  tend- 
ency. Where,  as  in  the  case  at  bar,  the  renmneration  of  the  agent 
depends  upon  the  number  of  retainers  he  procures,  the  strongest 
motive  exists  on  his  part  to  incite  the  assertion  and  prosecution  of 
claims  that  might  otherwise  never  be  heard  of.  Nor  is  there  any- 
thing in  the  suggestion  that  the  employment  of  such  paid  emissaries 
is  eseential  to  the  protection  of  the  poor,  whoeise  might  not  become 
aware  of  their  right  to  prosecute  remedies  in  the  courts  for  wrongs 
which  they  may  have  suffered.  The  permission  which  the  law  now 
gives  to  attorneys  to  serve  clients  for  a  contingent  fee  is  sufficiently 
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well  known  throughout  the  community  to  enable  anyone^  however 
limited  his  means,  to  secure  adequate  professional  service  in  the 
enforcement  of  any  meritorious  claim  in  the  conrts.  It  is  not 
necessary  for  the  protection  of  the  poor  to  sanction  the  practice 
which,  as  applied  to  negligence  cases  under  the  name  of  ^  ambulance 
chasing/  ha%  brought  deserved  discredit  upon  those  engaged  in  it ; 
and  in  any  event,  if  the  views  which  have  been  expressed  are  cor- 
rect,  the  law  denounces  the  practice  as  criminal."  This  decision  of 
the  Court  of  Appeals  was  announced  in  March,  1906,  and  when 
these  contracts  were  made  by  the  respondent  the  law  of  this  State 
was  settled  by  a  decision  of  the  highest  court  of  the  State.  An 
application  was  made  to  the  Appellate  Division  of  the  fourth 
department  to  reinstate  the  attorney  who  has  been  disbarred  for  the 
practice  to  which  attention  has  been  called.  The  court  again  con- 
sidered the  circumstances  of  Clark's  disbarment  and  unanimously 
decided  (128  App.  Div.  348)  that  it  would  be  improper  to  restore 
him  to  the  profession,  although  the  petitioner  had  presented  to  the 
court  the  letters  of  many  men,  laymen  as  well  as  many  lawyers, 
urging  his  reinstatement. 

As  before  stated,  the  respondent  comes  into  court  admitting  the 
allegations  of  the  petition ;  admitting  a  course  of  practice  and  the 
commission,  of  acts  which  the  highest  court  in  the  State  has  char- 
acterized as  criminal.  It  is  said,  however,  by  the  respondent  that 
the  fact  that  he  had  employed  these  solicitors  to  do  other  work  for 
him  for  which  he  had  paid  them  a  salary,  in  some  way  affected  this 
express  prohibition  of  the  statute.  But  tliere  is  no  such  limitation 
in  the  statute,  the  single  exception  being  an  agreement  between  two 
attorneys  to  divide  the  compensation  to  be  received.  The  statute 
does  not  except  clerks  or  other  employees  of  an  attorney,  the  limi- 
tation applying  strictly  to  agreements  with  attorneys.  There  can 
be  no  question  but  that  this  exception  would  apply  to  an  attorney 
employed  in  the  office  of  another  attorney  ;  but  what  the  statute, 
as  construed  by  the  Court  of  Appeals,  expressly  prohibits  is  an 
agreement  by  which  an  attorney  pays  or  promises  to  pay  money  to 
a  lay  agent  to  exert  his  influence  upon  the  claimant  to  induce  the 
latter  to  employ  the  attorney.  {Matter  of  Glarhj  184  N.  T.  231.) 
Counsel  for  the  respondent,  in  his  brief,  seems  to  think  that  this 
conciQsion  would  prevent  an  attorney  from  engaging  a  clerk  not  a 
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lawyer  and  giving  liim  an  interest  in  tlie  business,  a  contract  which 
he  claims  was  held  to  be  legal  in  Brush  v.  Lee  (36  N.  Y.  49) ;  but 
certainly  the  distinction  must  be  apparent  between  a  case  in  which 
an  attorney  simply  employs  a  clerk  to  render  services  for  him  in  his 
office,  and  tliat  of  an  attorney  who  makes  an  independent  contract 
with  a  clerk  so  employed  to  give  such  clerk  a  percentage  of  the 
attorney's  fees  received  from  clients  from  whom  the  clerk,  outside 
of  his  regular  office  duties,  for  which  he  received  compensation, 
obtained  contracts  of  retainer  to  commence  and  prosecute  actions. 
It  is  clear  that  the  arrangement  under  which  these  retainers  were 
procured  was  within  the  prohibition  contained  in  section  74  of  the 
Code  and  has  been  in  express  and  explicit  terms  condemned  by  the 
courts  of  this  State,  including  the  Court  of  Appeals.  It  was  this 
practice  that  the  Court  of  Appeals  characterized  "  as  applied  to 
negligence  cases  under  the  name  of  '  ambulance  chasing '  "  as  hav- 
ing brought  "  deserved  discredit  upon  those  engaged  in  it,"  and 
which  is  expressly  denounced  as  criminal. 

I  cannot,  therefore,  escape  the  conviction  that  upon  this  showing 
tlie  defendant  had  been  engaged  in  a  criminal  practice  and  has  been 
guilty  of  a  misdemeanor.  We  have  then  to  determine  the  punish- 
ment which  should  be  inflicted.  Notwithstanding  the  ingenious 
defense  made  for  the  respondent  by  his  learned  counsel,  I  cannot 
for  one  moment  believe  that  the  respondent  considered  this  practice 
as  one  which  was  authorized  by  law,  or  which  was  not  disgraceful  for 
a  member  of  the  legal  profession.  It  is  a  practice  made  a  misde- 
meanor by  the  Code  of  Civil  Procedure  (§  75)  and  by  the  Penal  Code 
(§  136).  It  is  a  practice  that  has  been  commented  upon  and  criticised 
at  meetings  of  lawyers  and  in  judicial  decisions,  as  well  as  by  the  gen- 
eral public ;  and  now,  whep  it  is  for  the  first  time  in  this  depart- 
ment brought  directly  before  the  court,  I  believe  it  to  be  our  duty 
to  speak  in  no  uncertain  terms  in  condemning  it  as  a  violation  of 
the  criminal  law  in  this  State,  and  also  a  practice  which  is  unpro- 
fessional and  destructive  of  the  honor  of  the  profession  and  of  the 
confidence  of  the  community  in  the  integrity  and  honor  of  its 
members. 

It  has  been  urged  in  extenuation  of  this  offense  that  it  is  a  prac- 
tice which  is  common  among  members  of  the  profession  who  are 
engaged  in  the  prosecution  of  negligence  cases,  and  that  it  is  unfair 
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to  yisit  upon  the  offender^  who  has  first  been  brought  before  the 
court  upon  a  cliar;^  of  tliis  eharacter,  the  extreme  punishment  of 
disbarment ;  and  a  majority  of  the  court  are  of  tlie  opinion  that 
this  fact  should  be  considered,  and  that,  instead  of  disbarment^  the 
respondent  should  be  suspended  from  practice  for  one  year.  Sack 
suspension  will,  therefore,  be  tlie  punishment  inflicted  in  this  case. 
We  wish  it  to  be  distinctly  underatood,  however,  that  after  this 
expresaioii  of  the  views  of  the  court  upon  the  nature  of  tlie  offense) 
tlie  Gonsidierationfi  that  have  influenced  a  majority  of  the  court  in 
deciding  upon  tlii«  punishment,  rather  than  disbarnient,  will  not  be 
considered  upon  any  future  conviction  of  practice  of  this  kind. 

McLaughlin,  LAUGHLm,  Claeke  and  Houghton,  JJ.,  concurred. 

Eespondent  suspended  for  one  year. 


The  People  of  the  State  of  New  York  ex  rel.  South  Shore 
Traction  Company,  Relator,  v.  William  R.  Willoox  and  Others, 
Commissioners  Constituting  the  Public  Service  Commission  of 
the  State  of  New  York  of  the  First  District,  Respondents. 

First  Depftrtment,  July  18, 1W9. ' 

Bailroads  —  certificate  of  convenience  and  necessity  —  Public  Seryice 
Commission  —  no  control  over  conditions  on  which  municipal  author^ 
ities  shall  ^ant  consent  —  constitutional  law. 

Where  the  Public  Service  Commission  has  found  that  a  proposed  street  surface 
railroad  is  both  convenient  and  necessary,  it  cannot  ref  ose  to  grant  a  certfflcate 
to-  that  effect  merely  because  it  disapproves  of  the  terms  and  conditionft  pre- 
scribed by  the  authorities  of  the  municipality,  where  the  railroad  is  to  operate. 

As  the  consent  of  the  local  authorities  to  the  construction  of  such  raUroad  is 
required  by  section  18  of  article  3  of  the  State  Constitution,  neither  the  Legis- 
lature, nor  the  Public  Service  Commission  created  by  it,  can  dictate  to  the 
local  authorities  the  conditions  upon  which  such  consent  shall  be  given. 

The  Legislature  may  determine  the  coaditioas  under  wliich  a  ffiaoehise  shall  be 
granted,  but  it  can  only  grant  a  franchise  for  a  street  surface  railroad  where 
the  consent  of  the  local  authorities  has  been  obtained.  Although  the  legisla- 
ture is  not  bound  to  grant  a  franchise  because  the  local  authorities  want  it,  or 
have  consented  to  it,  and  can  impose  other  conditions  both  at  and  after  the 
grant  of  a  franchise,  it  has  no  power  to  determine  the  conditions  opon  which 
the  local  authorities  shall  grant  their  consent 
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Certiobabi  issued  out  of  the  Supreme  Conrt  and  attested  on  the 
18th  day  of  June,  1909,  directed  to  William  K.  Willcox  and  others, 
commissioners,  constituting  the  Public  Service  Commission  of  the 
State  of  New  York  of  the  first  district,  commanding  them  to  cer- 
tify and  return  to  the  office  of  the  clerk  of  the  county  of  New  York 
all  and  singular  their  proceedings  had  in  relation  to  the  application 
of  the  relator  for  the  permission  and  approval  of  the  respondents  to 
the  construction  of  a  i*ailroad  authorized  by  a  contract  between  the 
relator  and  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York. 

'   Clarence  LexmCy  for  the  relator. 

Fra7ici8  K,  Pendleton^  Corporation  Counsel^  for  the  city  of  New 
York,  in  support  of  the  relator. 

George  S.  Coleman^  for  the  respondents. 

Ingbahak,  J. : 

The  relator  was  organized  as  a  street  surface  railroad  company  to 
construct  a  street  surface  railroad  on  Long  Island,  extending  to  the 
city  line.  Its  certificate  of  incorporatioD  was  filed  on  the  27th  of 
February,  1903,  and  it  complied  with  all  the  conditions  and  require- 
ments of  the  laws  of  this  State,  and  the  State  Board  of  Bailroad 
Commissioners  granted  to  the  relator  a  certificate  of  public  con- 
venience and  necessity,  under  section  59  of  the  Railroad  Law  (Laws 
of  1890,  chap.  565,  added  by  Laws  of  1892,  chap.  6T6,  and  amd.  by 
Laws  of  1895,  chap.  545).  On  December  24, 1908,  the  relator  duly 
filed  a  certificate  for  the  extension  of  its  route  from  the  city  line 
through  the  borough  of  Queens,  to  and  over  the  Queensboro 
bridge,  into  the  borough  of  Manhattan  in  the  city  of  New  York> 
under  section  90  of  the  Eailroad  Law,  and  subsequently  applied  to 
the  board  of  estimate  and  apportionment  of  said  city  for  the  con- 
sent of  the  local  authorities  and  for  a  contract  with  the  city  of  New 
York  for  the  construction,  operation  and  maint^iance  of  the  exten- 
sion of  the  relator's  road  over  the  streets  of  the  city  of  New  York 
and  the  Queensboro  bridge,  and  on  May  20,  1909,  such  consent  was 
duly  given  and  a  contract  duly  executed  between  the  city  of  New 
York  and  the  relator,  under  which  the  relator  was  authorized  to 
construct,  maintain  and  operate  its  railroad  over  its  extended  route 
on  certain  conditions  therein  specified  and  on  making  certain  pay- 
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ments  to  the  city  of  New  York  for  the  use  of  its  streets  and  the 
Qiieensboro  bridge.  On  the  28th  day  of  December,  1908,  the  rela- 
tor applied  to  the  defendant  for  its  i^ermission  and  approval  to  its 
extension,  which  after  a  hearing  was  denied,  and  a  final  order  was 
subsequently  made  by  the  defendants  whereby  after  reciting  the 
application  of  the  relator  "  for  tlie  permission  and  approval  of  the 
Commission  to  the  construction  and  exercise  of  the  franchise  to 
operate  an  extension  of  its  street  surface  railroad  upon  the  route 
therein  described,"  the  hearing  had  by  the  defendants,  and  that 
testimony  having  been  taken  upon  said  hearing,  "  and  the  Commis- 
sion having  determined  that  the  exercise  of  the  franchise  upon  the 
terms  and  conditions  imposed  in  the  franchise  contract  is  not  con- 
venient for  the  public  service,"  it  was  ordered  that  the  application 
of  the  relator  be  denied,  and  this  proceeding  is  to  review  that 
determination. 

The  petition  upon  which  the  writ  of  certiorari  was  granted  alleged 
that  the  terms  and  conditions  upon  which  the  consent  of  tlie  city  was 
granted,  provided  for  in  the  contract  between  the  relator  and  the 
cit}'  of  NJBW  York,  were  the  most  favorable  to  tlie  city  and  the  most 
stringent  upon  the  relator  that  had  ever  been  secured  in  the  public 
interest ;  that  at  the  hearing  before  the  defendants  the  necessity 
and  convenience  of  the  relator's  route  was  conceded,  and  there  was 
no  testimony  or  evidence  of  any  kind  denying  or  in  any  manner 
qnestioning  such  convenience  or  necessity,  nor  any  testimony  or 
evidence  objecting  to  the  terms  and  conditions  of  such  franchise 
rights  or  any  thereof ;  that  the  reasons  for  the  denial  of  the  appli- 
cation of  the  relator  appeared  from  the  opinion  of  Commissioner 
fiassett,  a  copy  of  whicli  is  annexed  to  tlie  petition,  from  which  it 
appeared  that  the  necessity  and  convenience  for  the  public  service 
of  the  construction  of  the  route  specified  in  the  consent  of  the  city 
and  contract  with  the  city  is  absolutely  conceded,  and  that  the  same 
is  directly  decided  in  the  relator's  favor,  but  that  some  of  the 
terms  and  conditions  prescribed  by  the  local  authorities  of  the  city 
of  New  York  for  the  protection  of  the  interests  of  the  public  do 
not  meet  with  the  approval  of  a  majority  of  the  Commission,  and 
that  the  application  of  thq  relator  for  permission  and  approval  was, 
therefore,  denied ;  that  such  denial  was  not  based  upon  any  testi- 
mony, oral  or  documentary,  with  respect  to  the  terms  or  couditions 


Digitized  by 


Google 


People  kx  rel.  South  Shore  Traction  Co.  v.  Willoox.      559 


App.  Div.]  First  Department,  July,  1909. 

of  sncli  consent  or  contract,  but  is  founded  wholly  upon  the  defend- 
ants' construction  of  the  terms  and  conditions  thereof  and  their 
interpretation  and  deductions  therefrom ;  that  the  defendants  were 
without  jurisdiction  or  power  to  decide  upon  the  terms  and  condi- 
tions established  by  the  local  authorities  in  the  public  consent  or 
contract ;  that  said  denial  was  based  upon  and  related  to  terms  and 
conditions  in  said  public  consent  and  conti-act  which  were  peculiarly 
within  the  power  and  authority  of  the  board  of  estimate  and  appor- 
tionment, and  did  not  relate  to  any  of  those  matters  which  under  the 
law  are  intrusted  to  said  Commission  or  with  reference  to  which  they 
.  are  invested  with  any  power  or  authority  whatever. 

From  the  opinion  of  Commissioner  Bassett,  which  was  adopted 
by  a  majority  of  the  Commission,  the  Commission  found  that  the 
relator's  "  route  is  a  trunk  line  admirably  adapted  to  the  develop- 
ment of  a  great  territory  within  easy  reach  of  the  myriads  who  are 
now  crowding  Manhattan  because  they  must  live  where  they  can 
have  reasonable  access  to  their  work ; "  that  the  Commission  looks 
with  unusual  favor  upon  the  proposed  route  of  the  relator ;  that 
under  these  circumstances  the  Commission  would  not  think  of  with* 
holding  its  prompt  approval  for  the  construction  of  the  proposed 
railroad  and  the  exercise  by  the  relator  of  the  franchise  granted  by 
the  local  authorities,  if  it  were  not  compelled  to  do  so  by  control- 
ling considerations  of  public  policy  aflEecting  the  future  welfare  of 
the  greater  city ;  and  these  considerations  were,  that  under  the  fran- 
chise granted  by  the  local  authorities  the  relator  is  put  in  a  position 
of  control  for  street  railroad  purposes  over  the  only  available  thor- 
oughfare between  Long  Island  City  and  Jamaica  for  a  period  of 
fifty  years,  and  no  provision  is  made  by  which  the  relator  can  be 
compelled  to  build  the  extensions  necessary  for  the  full  develop- 
ment of  the  territory  dependent  upon  this  thoroughfare  as  its  needs 
may  arise.  The  conditions  that  the  local  authorities  had  inserted  in 
their  contract  with  the  relator  are  then  criticised,  and  the  Commis- 
sion say  :  "  It  should  not  be  the  aim  of  such  a  franchise  to  obtain 
the  greatest  possible  payment  to  the  city  or  impose  the  greatest 
possible  burdens  upon  the  company.  To  do  these  things  is  usually 
to  prevent  the  company  from  rendering  proper  service  to  the  people. 
In  the  case  of  the  franchise  now  before  us,  I  think  that  the  financial 
burdens  imposed  upon  the  company  might  well  be  miti^rated,  and 
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the  rendition  of  good  service,  together  witli  the  construction  of 
needed  extensions,  made  more  readily  obtainable.'^  Commissioner 
McCarroll  submitted  a  memorandum  stating  as  his  reasons  for  dis- 
senting from  the  determination  of  the  other  commissioners  that  it 
was  within  the  right  and  power  of  the  city  to  decide  upon  the  terms 
on  which  it  wonld  grant  a  franchise  to  a  street  railroad  company, 
and  that  in  tliis  case  the  consent  and  contract  carefully  protect  the 
city's  interests.  By  the  return  of  the  defendants  it  appears  that  the 
reportof  Commissioner  Bassett,  annexed  to  the  petition,  was  adopted 
by  a  majority  of  the  commissioners;  that  the  Commission  was 
unanimous  in  believing  that  a  railroad  constructed  and  properly 
operated  over  the  route  described  in  said  franchise  contract  wonld, 
under  proper  conditions,  be  of  great  benefit  to  the  community,  but 
that  a  majority  of  the  Commission  believed  that,  upon  the  facts  and 
for  the  reasons  set  forth  in  the  opinion  of  Commissioner  Bassett,  a 
copy  of  which  was  attached  to  the  petition,  and  for  other  reasons, 
the  exercise  of  such  franchise  under  the  terms  and  conditions  con- 
tained in  said  contract  is  neither  necessary  nor  convenient  for  the 
public  service,  and  the  approval  of  the  exercise  of  the  said  franchise 
would  be  against  the  best  interests  of  the  public  and  wonld  prevent 
the  proper  future  transit  development  of  the  very  territory  through 
which  the  proposed  road  would  run.  The  testimony  taken  before 
the  Commission  is  annexed  to  the  return,  but  there  was  nothing  to 
sustain  the  determination  of  the  Commission. 

It,  therefore,  appears  that  the  Commission  expressly  determined 
that  the  public  interest  required  the  construction  and  operation  of 
a  railroad  upon  the  route  over  which  the  relator  had  acquired  its 
franchise  under  the  General  Railroad  Law  and  the  consent  of  and 
contract  with  the  city  of  New  York,  but  it  refused  its  "  permission 
and  approval "  for  the  construction  of  the  extension  of  the  relator's 
railroad  upon  the  ground  that  it  considered  that  the  conditions  upon 
which  the  city  had  given  its  consent  did  not  meet  the  approval  of 
the  Commission  —  thus  assuming  the  position  of  dictating  to  the 
local  authorities  the  terms  and  conditions  which  they  must  impose 
in  giving  the  consent  of  the  city  to  the  construction  and  operation 
of  the  railroad  if  there  was  to  be  a  railroad.  By  section  18  of  arti- 
cle 3  of  the  Constitution  it  is  provided  that  "  no  law  shall  authorize 
the  construction  or  operation  of  a  street  railroad  except  upon  the 


Digitized  by 


Google 


People  ex  bel.  South  Shobb  Teaotion  Co.  v.  Willoox.      561 

App.  Di7.]  First  Department,  July,  1909. 

condition  that  ♦  *  ♦  the  consent  also  of  the  local  authorities 
having  the  control  of  that  portion  of  a  street  or  highway  upon  which 
it  is  proposed  to  construct  or  operate  such  railroad  be  first  obtained.'* 
By  section  90  of  the  Eailroad  Law  (as  amd.  by  Laws  of  1895,  diap. 
933)  it  is  provided  that  **  Any  street  surface  railroad  corporation  at 
any  time  proposing  to  extend  its  road  or  to  construct  branches  thereof 
may  from  time  to  time  make  and  file  *  *  *  a  statement  of  the 
names  and  description  of  the  streets,  roads,  avenues,  highways  and 
private  property  in  or  upon  which  it  is  proposed  to  construct,  main- 
tain or  operate  sncli  extensions  or  branches.  [Jpon  filing  any  such 
statement  and  upon  complying  with  the  conditions  set  forth  in  section 
ninety-one  of  the  Railroad  Law,  every  such  corporation  shall  have  the 
power  and  privilege  to  construct,  extend,  operate  and  maintain 
such  road,  extensions  or  branches  upon  and  along  the  streets,  ave- 
nues, roads,  highways  and  private  property  named  and  described  in 
its  certificate  of  incorporation  or  in  such  statement."  And  section  91 
of  the  Itaih*oad  Law  (as  amd.  by  Laws  of  1907,  chap.  156)  requires 
the  consent  of  the  local  authorities  having  control  of  the  streets  or 
highways  before  the  street  snrf ace  railroad  or  extensions  or  branches 
thereof  shall  be  constructed. 

The  franchise  to  construct  and  operate  a  street  railroad  is  granted 
by  the  Railroad  Law  and  comes  into  existence  when  the  provision 
of  that  law  is  complied  with.  The  provision  of  section  18  of  article 
3  of  the  Constitution  limits  the  power  of.  the  Legislature  in  grant- 
ing such  a  franchise,  so  that  the  law  which  grants  it  must  require 
as  a  condition  of  the  grant  that  the  local  authorities  having  control 
of  the  streets  and  highways  upon  which  it  is  proposed  to  construct 
the  railroad  shall  consent  to  its  construction.  It  is  obvious  tliat  the 
Legislature  would  have  no  power  to  dictate  to  the  local  authorities 
the  conditions  upon  which  such  a  consent  should  be  given.  That 
question  must  be  determined  by  the  local  authorities,  and  the  con- 
dition that  they  impose  must  be  complied  with  before  the  right  to 
construct  or  operate  the  road  comes  into  existence.  The  conditions 
under  which  a  franchise  shall  be  granted  are  to  be  determined  by 
the  Legislature.  It  only  can  grant  the  franchise,  but  it  cannot 
grant  a  franchise  for  a  street  railroad  except  upon  the  condition 
that  the  consent  of  the  local  authorities  shall  "  be  first  obtained." 
App.  Drv.—  Vol.  CXXXIIL        86 
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Tlie  Legislature  is  not  bound  to  grant  a  franchise  because  the  local 
authorities  want  it  or  Iiave  consented  to  it,  and  it  can  impose  other 
conditions  upon  the  grant  of  a  franchise  or  upon  its  operation  after 
it  is  granted.  Tlie  consent  of  the  local  authorities,  however,  is 
required  before  a  street  railroad  can  be  constructed  or  operated. 
As  was  said  in  Kittinger  v.  Buffalo  Traction  Co.  (160  K.  Y. 
377):  "The  municipal  authorities  granting  this  consent  derived 
their  power  directly  from  the  Constitution  *  *  *.  In  the 
exercise  of  this  power,  the  local  municipal  authorities  are  by 
the  Constitution  and  the  statute  clothed  with  sovereignty  and,  there- 
fore, beyond  the  direction  and  control  of  the  courts,"  and  we  may 
add  of  the  Legislature.  (See,  also,  Ada/yn8on\.  Nassau  Electric 
R.  R.  Co.,  89  Hun,  261.) 

We  have  now  to  consider  the  effect  of  the  Public  Service  Com- 
missions Law  (Laws  of  1907,  chap.  429)  and  the  powers  of  the  Pub- 
lic Service  Cominissions  over  the  granting  of  a  franchise  for  a 
street  railroad.  This  act  abolished  the  Board  of  Railroad  Commis- 
sioners and  other  commissions  and  transferred  all  the  powers  and 
duties  of  snch  board  and  commissions  upon  the  commissions 
appointed  nnder  the  provisions  of  that  act.  Such  commissioners 
were  State  officers,  and  the  act  was  a  general  one.  {Gubner  v. 
McCldlan^  130  App.  Div.  721.)  By  section  53  of  the  act  it  is 
provided  that  "  Without  ilrst  having  obtained  the  permission  and 
approval  of  the  proper  commission,  no  railroad  corporation,  street 
railroad  corporation  or  common  carrier  shall  begin  the  construction 
of  a  railroad  or  street  railroad,  or  any  extension  thereof  *  *  * ; 
nor,  except  as  above  provided  in  this  section,  shall  any  such  corpora- 
tion or  common  carrier  exercise  any  franchise  or  right  nnder  any 
provision  of  the  Railroad  Law,  or  of  any  other  law,  not  heretofore  law- 
fully exercised,  without  first  having  obtained  the  permission  and 
approval  of  the  proper  commission.  The  commission  witliin  whose 
district  such  construction  is  to  be  made,  or  within  whose  district 
such  franchise  or  right  is  to  be  exercised,  shall  have  power  to 
grant  the  permission  and  approval  herein  specified  whenever 
it  shall  after  due  hearing  determine  that  such  construction  or  such 
exercise  of  the  franchise  or  privilege  is  necessary  or  convenient  for 
the  public  service." 

It  is  quite  clear  that  the  Legislature  did  not  intend  to,  as  it  could 
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not,  sabstitate  the  Public  Service  Confimission  for  the  local  authori- 
ties. The  consent  (ff  the  local  authorities  was  still  necessary  before 
tlie  grant  of  a  franchise  could  be  complete.  They  had  power  to 
impose  snch  conditions  as  the  interest  of  the  municipality  required. 
With  such  conditions  for  the  exercise  of  the  franclnse  the  Public 
Service  Commission  had  no  concern.  It  could  not  demand  that  the 
local  authorities  add  to  or  take  from  the  conditions  upon  which 
they  were  willing  to  consent.  The  State,  however,  had  the  power 
to  say  that  no  franchise  should  be  acquired  or  exercised  unless  it 
became  necessary  or  convenient  for  the  public  service ;  and  so  it 
imposed  upon  a  corporation  or  individual,  before  such  a  franchise 
could  be  acquired  or  exercised,  the  obligation  of  satisfying  the 
"  proper  commission  "  that  the  construction  of  the  proposed  railroad 
or  the  exercise  of  the  franchise  or  privilege  was  necessary  or  con- 
venient for  the  public  service.  The  power  to  grant  the  "  permis- 
sion and  approval "  authorized  by  the  section  was  given  to  the  Com- 
mission ^^  whenever  it  shall  after  due  hearing  determine  that  such 
construction  or  such  exercise  of  the  franchise  or  privilege  is  neces- 
sary or  convenient  for  the  public  service." 

There  was  thus  presented  to  the  Public  Service  Commission  that 
single  question.  It  was  all  they  were  authorized  to  determine,  and 
upon  the  determination  of  that  question  depended  the  "grant"  of 
the  "  permission  and  approval."  It  was  a  determination  after  a 
hearing  and  was  in  its  nature  judicial.  The  Public  Service  Com- 
mission has  no  right  to  arbitrarily  reject  an  application  because  of 
the  action  of  the  local  authorities  in  granting  or  refusing  their  con- 
sent. It  was  not  constituted  a  court  to  hear  an  appeal  from  the 
determination  of  the  local  authorities  as  to  conditions  which  it  should 
impose  on  giving  its  consent  to  the  construction  or  operation  of  the 
proposed  road.  If  the  Public  Service  Commission  determined  that 
the  construction  of  the  railroad  or  the  exercise  of  the  franchise  or 
privilege  was  necessary  or  convenient  for  the  public  service,  it  was 
then  the  duty  of  the  Commission  to  grant  their  permission  and 
approval. 

As  I  understand  the  opinion  of  the  majority  of  the  commissioners 
and  the  return  to  the  writ,  the  Public  Service  Commission  did 
determine  that  the  construction  and  operation  of  this  proposed  rail- 
road was  both  necessary  and  convenient  for  the  public  service.     In 
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the  return  it  says  tliat  ^'  tliey  (the  commissioners)  were  nnanimouft 
in  believing  that  a  railroad  properly  coostriicted  and  properly 
operated  over  the  route  described  in  the  said  franchise  contract 
would  under  proper  coaditions  be  of  great  benefit  to  tlie  commu- 
nity." Having  come  to  that  determination,  it  was,  as  I  look  at  it, 
their  duty  to  grant  tlie  application.  The  fact  that  the  Commission 
did  not  concede  that  the  exercise  of  the  franchise  granted  by  the 
municipal  authorities,  upon  the  terms  granted,  was  for  the  public 
interest  was  of  no  consequence.  The  Commission  was  not  responsi- 
ble for  such  terms.  If  a  railroad  over  the  proposed  route  was 
required  by  the  public  —  was  "  necessary  or  convenieut  for  tlie  pub- 
lic service  "  —  then  1  think  it  was  the  duty  of  the  defendants  to  grant 
the  application,  and  as  I  understand  from  tiie  return  that  they  have 
determined  tliat  the  proposed  railroad  was  required  the  denial  of 
the  application  was  error. 

It  follows  tliat  the  determination  of  the  Commission  mnst  be 
reversed  and  the  proceedings  be  remitted  to  the  Commission  with 
direction  to  grant  the  application,  with  fifty  dollars  costs  and  dis- 
bursements to  tlie  relator. 

McLaughlin,  Laughlin  and  Clarke,  JJ.,  concurred. 

Houghton,  J.  (concurring) : 

I  concur  in  reversing  the  determination  of  the  Commission  in  the 
present  case  with  directions  to  grant  the  application  of  the  relator, 
but  I  think  the  Public  Service  Commission  has  a  broader  power  to 
withhold  its  permission  and  approval  to  the  exercise  of  a  franchise 
than  is  stated  by  Mr.  Justice  Inoraham  in  his  opinion. 

I  do  not  think  the  Commission  is  absolutely  bound  to  grant  a  cer- 
tificate of  approval  and  permission  to  build  and  operate  a  street 
railway  in  all  cases  where  the  public  authorities  have  granted  per- 
mission. Ability  to  serve  the  public  by  furnishing  proper  trans- 
portation is  an  element  which  the  Commission  is  required  to  take 
into  consideration  as  well  as  necessity  for  the  construction  of  a  rail- 
way. A  transportation  corporation  which  faces  certain  bankruptcy 
the  moment  it  starts  cannot  properly  serve  the  public  Eeasonable 
prosperity  is  necessary  to  reasonable  service.  Such  a  corporation 
only  cumbers  the  ground  and  prevents  another  corporation  from 
occupying  the  same  field  and  giving  proper  service.    In  its  eager^ 
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ness  to  build  a  transpoitation  eorpomtion  might  agree  to  pay  snch 
a  high  price  for  the  franchise  and  stipulate  to  carry  passengers  at 
such  a  low  fare  that  it  would  be  perfectly  manifest  that  it  could 
never  operate  at  a  profit. 

Determination  reversed  and  proceedings  remitted  as  stated  in 
opinion,  with  fifty  dollars  costs  and  disbursements  to  relator.  Settle 
order  on  notice. 


David  Finkelstkin,  an  Infant,  by  IIymait  H.  Feldman,  His 
Guardian  ad  litem,  Eespondent,  i>.  David  Kbameb,  Appellant. 

First  Department,  July  13»  1909. 

Master  and  servant — negligence  —  ii^ury  by  circular  saw  —  facts  rais- 
ing questions  for  jury  —  damages  not  excessive. 

Where  in  an  action  under  tbc  Employers'  Liability  Act  it  appears  that  the 
defendant's  superintendent  directed  the  plaintiff,  a  carpenter  nineteen  years  of 
age,  to  operate  a  circular  saw  to  which  he  was  unused  without  any  instruc- 
tions as  to  the  danger,  and  required  him  to  saw  boards  eight  feet  long,  with- 
oat  the  aid  of  ao  assistant  to  bald  the  board  as  it  came  from  the  machiDe, 
althongh  the  table  of  the  saw  was  only  foiii  feet  long,  the  negligence  of  the 
superintendent  was  for  the  Jury. 

Although  the  danger  of  allowing  one's  hand  to  come  in  contact  with  a  rapidly 
moving  circular  saw  is  quite  apparent,  it  is  not  apparent  to  a  person  unused 
to  such  machine  that  a  board  ranch  longer  than  the  saw  table  may  ] amp  so  as 
to  throw  his  hand  agauost  the  saw  when  the  sawed  portions  of  the  board  over- 
hang the  table. 

Evidence  in  an  action  to  recover  for  injuries  so  received  examined,  and  Tield,  that 
the  assumption  of  risk  by  the  plaintiff  was  for  the  jury  and  that  a  verdict  in 
his  favor  was  not  against  the  weight  of  evidence. 

A  verdict  of  93,000  is  iK>t  excessive  where  the  pkiintifP,  a  carpenter  nineteen 
years  of  age.  Lost  bis  right  index  finger  and  severely  injured  his  thumb  so  as 
to  be  unable  to  work  at  his  trade. 

McLaughlin  and  Houghton,  JJ.,  dissented,,  with  opinion. 

Appeal  by  tlie  defendant,  David  Kramer,  from  a  jndgment  of 
the  Supreme  Court  in  favor  of  tbe  plaintiff,  entered  in  the  oflSce  of 
the  cleric  of  the  county  of  ISew  York  on  tlie  Slst  day  of  January, 
190&,  upon  the  verdict  of  a  jury  for  $3,000,  and  also  from  an  order 
entered  in  said  clerk's  ofl&ce  on  the  2d  day  of  February,  IdOi^,  deny- 
ing the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 
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William  A.  JoneSy  Jr,^  for  the  appellant. 
Herbert  (7.  Smythj  for  the  respondent. 

iNORAHAMy  J. : 

This  action  was  brought  to  recover  for  personal  injuries  sustained 
by  the  plaintiflE,  a  boy  about  nineteen  yeara  of  age.  He  was  born  in 
Kussia,  had  learned  there  the  trade  of  a  carpenter,  and  at  the  time 
of  this  accident  had  been  in  this  country  about  nine  months.  He 
was  employed  by  the  defendant  and  had  worked  for  a  little  over 
three  weeks,  using  ordinary  carpenter  tools.  The  plaintiff  testified 
that  on  May  14,  1907,  the  defendant's  superintendent  or  manager 
came  to  him  when  he  was  at  work  in  the  defendant's  factory  and 
gave  him  a  drawing  from  which  he  told  plaintiff  to  make  a  crate 
for  a  desk.  On  this  drawing  there  was  indicated  the  length,  height 
and  breadth  of  the  crate.  The  superintendent  told  plaintiff 
where  the  strips  were  to  be,  how  broad  the  slats  were  to  be,  and 
directed  him  to  go  to  a  machine  and  make  it.  The  plaintiff  asked 
where  the  machine  was  and  the  superintendent  pointed  it  out  to 
him,  and  went  with  the  plaintiff  and  showed  him  where  the  wood 
was,  and  then  said  :  "  Go  and  make  this  thing."  The  superintend- 
ent gave  plaintiff  no  instruction  as  to  working  the  machine  and  gave 
him  no  assistant  to  assist  in  the  work ;  but  simply  told  him  to  go 
and  make  the  crate  with  the  wood  supplied  by  the  use  of  tlie 
machine.  When  plaintiff  got  to  the  machine  he  found  it  was  not 
running,  but  on  investigation  he  found  there  was  motive  power  which 
could  bo  applied,  and  finally  got  it  started.  .  He  had  never  worked 
on  such  a  machine  before  and  knew  nothing  about  its  manage- 
ment. The  machine  consisted  of  a  circular  saw,  and  with  it  plaintiff 
was  to  cut  boards  which  were  about  eight  feet  long  lengthwise.  Plain- 
tiff cut  one  of  these  boards  and  in  cutting  the  other  as  it  got  to  the 
end  of  the  board  the  cut  end  hung  down  over  the  machine  and  he 
had  to  hold  it  in  place  with  his  hands ;  that  as  he  was  pressing  down 
on  the  board  to  hold  it  in  place  the  board  commenced,  as  the  wit- 
ness said,  to  "jump,"  and  in  trying  to  hold  it  his  fingers  were 
thrown  against  the  saw  which  resulted  in  the  right  index  finger 
being  cut  off  and  his  thumb  severely  cut ;  that  in  consequence  of 
the  accident  he  has  lost  the  use  of  his  thumb  and  has  since  been 
unable  to  work  at  his  trade.     A  witness  was  called  who  was  familiar 
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with  the  use  of  these  machines  who  testified  that  tliese  saws  make 
from  8,000  to  4,000  revolutions  a  minute ;  tliat  the  length  of  the 
table  wsA  about  four  feet ;  thai  it  requires  an  expert  to  saw  a  strip 
eight  feet  long  without  assistance  at  the  back  of  the  table,  for  the 
reason  that  the  piece  overbalances  on  the' table  and  is  unsafe;  that 
an  expert  man  can  use  a  pushstick  laying  it  firmly  on  the  piece  he 
is  sawing  and  pushing  it  clear  of  the  saw ;  that  in  sawing  lengths 
of  eight  feet  it  was  customary  to  have  a  person  at  the  back  end  to 
take  the  wood  as  it  goes  through  the  saw.  At  the  end  of  the  plain- 
tiff's case  the  defendant  moved  to  dismiss  the  complaint  on  the 
ground  that  there  was  no  evidence  to  show  that  the  defendant  was 
guilty  of  negligence  and  that  the  plaintiff  had  failed  to  show  his 
freedom  from  contributory  negligence.  This  motion  was  denied 
and  the  defendant  excepted.  The  defendant  then  produced  wit- 
nesses who  contradicted  the  plaintiff.  The  case  was  submitted  to 
the  jury  by  a  charge  to  which  there  was  no  exception ;  the  only 
request  made  by  the  defendant  was  charged  and  the  jury  returned 
a  verdict  for  the  plaintiff. 

The  plaintiff  had  given  to  the  defendant  the  notice  required  by  the 
Employers'  Liability  Act  (Laws  of  1902,  chap.  600),  in  which  it  is 
claimed  that  he  was  injured  through  the  negligence  of  the  defend- 
ant's superintendent  in  directing  the  plaintiff  to  work  this  machine 
without  any  instructions  or  warning  as  to  the  danger  connected  with 
it  and  the  amount  of  care  and  caution  to  be  observed.  I  think  there 
was  a  question  presented  for  the  jury  as  to  whether  or  not  the  defend- 
ant's superintendent  was  negligent  in  directing  the  plaintiff  to  work 
at  a  machine  of  this  character  without  any  instructions  or  warning, 
or  without  the  assistance  that  the  proper  working  of  the  machine 
required.  It  is  quite  true  that  the  danger  of  the  plaintiff's  hand  com- 
ing in  contact  with  the  saw  was  quite  apparent,  but  I  do  not  think  it 
can  be  said  to  be  apparent  to  a  person  who  is  not  accustomed  to  the 
use  of  machines  of  this  kind  that  a  board  when  extended  over  the 
table  would  "  jump  "  up  so  as  to  throw  the  operator's  hand  against 
the  saw.  When  sending  a  man  who  was  entirely  unaccustomed  to 
operating  a  machine  of  this  kind  to  operate  it  for  the  first  time 
ordinary  prudence  would  suggest  that  the  operator  be  given  some 
instruction  as  to  the  proper  way  to  manage  the  machine  or  be  fur- 
nished with  a  helper  to  avoid  the  danger  of  the  end  of  the  wood 
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being  aawed  from  being  thrown  up  so  as  to  throw  the  hand  of  the 
operator  on  the  saw.  The  defendant's  superintendent  denied  hav- 
ing instructed  the  plaintiff  to  operate  this  machine,  but  it  ih  nowhere 
denied  that  there  was  danger  of  an  operator's  hand  being  thrown 
on  the  saw  by  reason  of  the  wood  being  thrown  up  in  consequence 
of  the  movement  of  the  machine,  and  the  fact  that  the  table  was 
only  four  feet  long  while  the  boards  to  be  sawed  were  eight  feet  long. 
It  was  certainly  within  tlie  province  of  the  jury  to  say  that  in  send- 
ing a  man  to  operate  such  a  machine  for  the  first  time  the  employer 
or  superintendent  was  bound  to  give  him  such  instructions  in  rela- 
tion to  the  use  of  the  machine,  or  such  assistance  in  the  work  that 
he  was  to  do,  as  to  minimize  the  danger  of  it>jury.  The  question  of 
whether  or  not  the  plaintiif  assumed  the  risk  of  using  this  machine 
was  for  the  jury,  and  upon  the  whole  case  I  do  not  think  the  ver- 
dict was  against  the  weight  of  evidence.  The  amount  of  tlie 
recovery  was  not  excessive.  Plaintiff  has  permanently  lost  the  use 
of  his  right  hand,  and  it  is  quite  evident  that  for  a  workingman 
to  be  unable  to  use  his  right  hand  seriously  impairs  his  earning 
capacity. 

I  think  the  judgment  should  be  affirmed,  with  costa 

Laughlin  and  Clarke,  JJ.,  concurred;  MoLaughun  and 
Houghton,  JJ.,  dissented. 

McLaughlin,  J.  (dissenting) : 

Action  to  recover  damages  for  personal  injuries.  Defendant 
operates  a  factory  for  doing  cabinet  work.  Plaintiff  is  a  carpenter 
and  at  the  time  he  was  injured  was  about  nineteen  years  of  age, 
had  worked  at  his  trade  between  four  and  five  years,  and  was 
employed  by  the  defendant  On  the  day  of  the  accident  be  was 
directed  to  make  a  crate  in  which  to  pack  a  desk,  according  to  a 
certain  diagram  given  him,  and  for  that  purpose  was  told  to  go  to 
a  machine  which  consisted  of  an  ordinary  buzz  saw  with  a  table 
and  prepare  the  necessary  strips  of  lumber.  These  strips  were 
made  by  cutting,  with  the  buzz  saw,  an  ordinary  soft  wood  board 
from  Bi^  to  eight  feet  long  and  one  inch  tliick  into  slats  two  inches 
wide  or  a  little  less.  While  doing  this  work  his  hand  came  in  con- 
tact with  the  buzz  saw,  which  resulted  in  an  injury  to  the  liinmb 
and  the  loss  of  the  index  finger.     He  had  a  recovery  of  $3,000, 
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damages  for  the  injfiries  sustained,  upoQ  tbe  ground  that  the  defend- 
ant was  negligent  in  not  instructitig  iiim  that  if  his  hand  eame  in 
contaet  wi&  tlie  bites  caw  lie  woald  be  injnred,  and  in  not  furnish- 
ing him  proper  applianoes  to  handle  tlie  boards  vrhile  tbey  were 
being  aawed  into  slats.     Defendant  appeals. 

Tiie  plaintiff  testified  that  he  did  not  know  if  be  got  his  fingers 
against  the  saw  that  it  wonld  «ttt  tliem  off,  and  if  be  had  known 
such  would  be  the  result,  lie  would  not  have  operated  the  maehine. 
To  use  his  own  lang^iage:  **  If  I  liad  known  tiiat  if  I  got  my  finger 
up  against  tl»e  saw  it  would  eat  it  off,  I  should  not  hav<e  gone  to 
tlie  machine.  It  was  not  plain  to  me  that  if  tbe  saw  struek  my 
finger  it  would  cut  it,  I  didn't  see  that.  I  knew  tlie  saw  wonld  cut 
tbe  wood.**  A  carpenter,  nineteen  years  of  age,  of  ordinary  intelli- 
genoe  (and  the  plaintiff  so  far  as  the  evidence  discloses  had  at  least 
that  degree)  does  not  need  to  be  told  that  fire  will  bum,  water  will 
nin  down  iiill,  or  if  he  puts  his  hand  upon  a  buzz  saw  twelve  to 
eighteen  indies  in  diameter,  when  revolving  between  3,000  and 
4,000  times  a  minute,  he  will  be  injured. 

The  plaintiff's  testimony  is  incredible,  and  the  court  was  not 
bound  to  submit  it  to  the  jury.  He  was  charged  with  knowledge 
and  presumed  to  know  that  if  his  hand  came  in  contact  with  the 
saw  he  would  be  injured.  (  Williams  v.  -D.,  Z.  c&  W,  i?.  H.  Co.y 
116  N.  Y.  628  ;  Crown  v.  Orr,  140  id.  450.)  Upon  his  own  testi- 
mony the  plaintiff  was  not  entitled  to  recover  and  the  evidence  does 
not  sustain  the  verdict. 

I  think  the  court  erred  in  permitting  the  witness  Martin  to  answer, 
against  defendant's  objection  and  exception,  the  following  question  : 
"Now,  what  is  that  well-recognized  custom  when  cutting  strips  of 
wood  eight  feet  long  into  two-inch  strips  ?  *  *  *  A.  The  com- 
mon custom  is  to  take  stock  of  any  width  that  is  within  the  capacity 
of  tlie  table,  move  the  rip-saw  guide  to  the  distance  from  the  saw 
tliat  is  required  for  the  strips ;  run  the  piece  of  stock  against  the 
saw  and  against  the  gcride.  If  tiiat  stock  is  eiglit  feet  long,  it 
requires  an  expert  man  to  saw  tliat  strip  eight  feet  long  without 
assistance  at  the  back  of  the  table,  for  the  reason  that  the  piece 
over-balanees  on  tlie  table  and  it  is  unsafe,  but  an  expert  man  can 
use  a  push-fitick,  laying  it  firmly  on  the  piece  lie  is  sawing  and  push- 
ing it  clear  of  the  saw." 


Digitized  by 


Google 


570  COHBN  V.  KOSTBB. 


First  Department,  July,  1909.  [Vol.  133. 

It  also  erred  in  refusing  to  strike  out  the  answer.  The  witness 
ought  not  to  have  been  permitted  to  state  that  it  would  be  unsafe 
for  any  one  except  ^^  an  expert  man  "  to  saw  a  strip  eight  feet  long 
without  assistance  at  the  back  of  the  table.  It  was  for  the  jury  to 
say,  under  all  the  facts,  whether  the  method  adopted  was  safe  or 
unsafe,  as  well  as  the  skill  required  by  a  person  sawing  the  strips. 
{Carroft  v.  Standard  Refrigerator  Co.^  122  App.  Div.  296 ;  HarUy 
V.  Buffalo  Car  Mfg.  Co.,  142  N.  Y.  31.) 

For  the  same  reason  it  was  error  to  permit  the  witness  to  testify 
that  in  sawing  lengths  of  eight  feet  it  was  customary  to  have  a 
person  on  the  other  side  of  the  machine  to  take  the  strips  as  they 
were  sawed.  Also,  after  the  witness  had  stated  that  ^^  push-sticks' 
were  sometimes  used,  in  then  saying  that  if  such  sticks  were  used, 
the  operator  ^^  is  in  no  danger  with  the  stick.  His  hands  are  all 
clear  of  the  saw." 

The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 

Houghton,  J.,  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Joseph  Cohen,  Plaintiff,  v.  William  Kosteb,  Jr.,  Defendant 

First  Department,  July  18,  1909. 

Cronversion  —  stablekeeper  not  bailee  of  property  stored  on  his  premisefl 
without  notice  —  demand  — negli^nce. 

Tbe  plaintiff  delivered  merchandise  to  a  public  truckman  for  transportation. 
The  truckman  did  not  deliver  the  goods,  but  kept  them  on  his  truck,  drove 
the  same  into  defendant's  stable  and  left  it  for  the  night.  The  defendant's 
employees  unhitched  the  horses  and  backed  the  truck  among  others  which  the 
defendant  received  on  storage.  It  appeared,  further,  that  the  truckman's 
drivers  unknown  to  him  often  sent  the  trucks  by  assistants  or  strangers  to  the 
defendant's  stable  at  night,  and  left  them  there  with  merchandise  upon  them, 
and  that  the  trucks  were  often  called  for  by  strangers  in  the  morning.  On  the 
following  day  a  stranger  called  for  the  truck  bearing  the  plaintiff's  merchan- 
dise and  after  describing  it  and  the  horse  was  allowed  to  drive  the  truck  away. 
Thereafter  he  converted  the  merchandise. 
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MM,  that  as  the  defendant  had  not  received  the  merchandise  for  storage  for  the 

plaintiff  and  had  no  notice  that  it  was  upon  his  premises,  he  was  not  a  bailee 

so  as  to  be  liable  for  the  conversion. 
To  establish  a  conversion  under  such  circumstances,  a  demand  is  necessary,  and 

as  the  property  was  not  in  the  defendant's  possession  when  the  demand  was 

made,  there  was  no  conversion. 
As  the  defendant  owed  no  duty  to  protect  such  property,  he  cannot  be  held  for 

negligence  in  delivering  the  truck  to  the  wrong  person,  for  negligence  must 

be  based  upon  a  duty  negligently  performed. 
Olarku  and  McLaughlin,  JJ.,  dissented,  with  opinion. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Moses  H.  Byttenherg^  for  the  plaintiff. 

Alfred  D.  Lind^  for  the  defendant. 

Inoraham,  J. : 

It  appears  in  this  action  that  the  plaintiff  was  the  owner  of  cer- 
tain merchandise  which  he  delivered  to  one  McDonald,  a  public 
truckman,  late  in  the  afternoon  of  September  3,  1907,  for  trans- 
portation ;  that  McDonald  did  not  deliver  the  merchandise  that 
afternoon,  but  kept  it  on  his  truck,  drove  the  truck  into  the  defend- 
ant's stable  and  left  it  there;  that  the  defendant's  employees,  in 
the  regular  course  of  their  duties,  unhitched  the  horses  attached  to 
the  truck  and  backed  the  truck  into  its  usual  place  among  many 
other  trucks  which  defendant  had  on  storage  or  livery;  that  it 
had  been  the  practice  of  some  of  McDonald's  drivers,  unknown, 
however,  to  McDonald,  to  send  their  assistants  and  sometimes  stran- 
gers with  trucks  to  the  defendant's  stable  at  night,  the  trucks  having 
at  times  merchandise  upon  them,  and  that  at  times  strange  boys 
were  sent  for  trucks  in  the  morning ;  that  this  practice  had  con- 
tinued a  number  of  months.  On  the  morning  of  September  4, 
1907,  about  the  time  that  McDonald's  truck  was  usually  called  for, 
a  young  man,  a  stranger  to  tlie  defendant,  came  to  the  defendant's 
stable,  the  defendant  and  his  employees  then  being  engaged  in 
hitching  and  sending  out  several  hundred  trucks,  and  asked  for 
McDonald's  truck ;  that  the  stranger  described  the  horse  that  he 
wanted ;  the  horse  described,  which  behmged  to  McDonald,  was 
hitched  to  the  truck  and  the  stranger  drove  it  off  with  the  plaintiff's 
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case  of  goods  on  it.  Tlie  horse  and  track  were  subsequently  fonnd 
abandoned  on  the  street,  but  no  trace  of  the  case  was  ever  discov- 
ered. Subsequently  tlie  plaintiff's  assignor  demanded  from  the 
defendant  the  case  tluU;  McDoiiakl  Imd  left  on  the  deCeudant^s 
premises  the  night  before,  which  demand  was  refused,  and  the 
question  submitted  is  wlietlier  the  defendant  was  liable  to  the 
plaintiff  for  the  value  of  this  case  of  merchandise. 

Undoubtedly,  McDooald  was  a  bailae  and  liable  to  tiie  pkiiitifi'fi 
assignor  for  faihire  to  deliver  the  merchandise  intrusted  to  him  for 
transportation.  But  tliere  was  no  relation  between  the  plaintiff  and 
the  defendant.  The  defendant  received  no  mercTiandise  for  storage 
for  the  plaintiff ;  had  no  notice  of  the  plaintiff's  owning  any  mer- 
chandise  upon  his  premises,  and  so  far  as  I  can  see  was  under  no 
obligation  to  eitlier  store  tliis  merchandise  for  the  plaintiff  or 
deliver  it  to  the  plaintiff  on  demand.  The  defendant  never  volun- 
tarily accepted  any  of  the  plaintiff's  assignor's  goods  for  storage 
and  tliere  is  no  statecnent  that  he  or  his  employees  erer  ki»e\v 
that  tliere  was  any  merchandise  upon  McDonald's  truck  when  it 
was  returned  to  the  stable  for  storage  during  the  night.  I  cannot 
see  tliat  <iefendant  was  under  any  obligation  to  store  it,  protect  it  or 
deliver  it  to  the  plaintiff's  assignor.  If  the  defendant  had  received 
notiee  that  this  merchandise  belonged  to  the  plaintiff's  €isdgnor,  and 
after  sneii  notice  had  delivered  it  to  a  stranger  a  different  question 
would  have  been  presented;  but  in  the  absence  of  some  notice  to 
tlie  defendant  or  his  employees  that  there  was  niercliandise  U(>oii 
tlie  track  which  belonged  to  the  plaintiff's  assignor  or  to  which  he 
was  entitled  I  cannot  see  tiint  an  obligation  existed  on  the  part  of 
the  defendant  to  protect  this  Tnerehandiseor  tliat  the  defendant  was 
liable  for  its  value  because  the  same  was  not  delivered  to  plaintiff b 
assignor  on  demand.  It  is  plain  that  a  delivery  of  the  merclmndiee 
to  McDonald  would  have  discharged  the  defendant  f  ix>ni  any  liabil- 
ity to  the  plaintiff's  assignor.  The  fact  that  the  truck  with  the 
merchandise  upon  it  was  delivered  to  a  stranger  who  repmeented 
himself  as  being  autiiorized  by  McDonald  to  receive  it  could  not  be 
a  conversion  of  the  plaintiff's  assignor's  property  by  the  defendant, 
for  the  defendant  was  under  no  obligation  to  hold  the  merchandise 
to  the  plaintiff's  assignor.  To  establish  a  conversion  of  the  pro|v 
erty  a  demand  was  neces8ai7,  but  when  the  demand  was  made  the 
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propei'ty  was  not  in  dafeudant's  poflsessLou.  There  was  not,  there- 
fore^ a  conversion  nor  could  the  defendant  be  liable  to  the  plaintifE's 
assignor  for  negligence  in  delivering  the  truck  to  the  wrong  person. 
As  before  stated,  the  defendant  owed  no  duty  to  the  plaintiff's 
asdgnor  to  protect  liis  property,  and  a  lialnlity'  for  negligence  must 
depend  upon  a  duty  owed  by  the  defendant  to  the  plaintiff  which 
the  defendant  negligently  performed.  The  plaintiff,  as  I  under- 
stand it,  does  not  claim  liability  for  negligence  but  depends  upon 
his  causa  of  action  for  conversion ;  but  to  liold  the  defendant  Uable 
for  conversion  it  must  appear  that  he  assumed  and  exercised  dominion 
or  control  over  the  property^  and  having  possession  refused  to 
deliver  it  to  the  owner.  The  case  of  McKUlop  v.  Beich  (76  A  pp. 
Div.  334)  is  plainly  not  applicable,  as  in  that  case  the  carriages  in 
which  the  personal  property  was  contained  were  delivered  to  the 
defendant  by  the  plaintiff.  The  personal  property  in  the  carriages 
was  taken  from  them,  and  under  the  direction  of  the  person  found 
in  cluirge  of  the  stable  was  placed  in  tlie  oflice  and  defendant  noti- 
fied that  the  plaintiff  had  left  the  ai'tieles  in  tiie  ot&ce,  to  which  die 
defendant  responded,  "  All  right."  He  thereby  became  a  bailee  of 
the  property  for  the  plaintiff,  and  under  those  circumstances  was 
held  liable  for  the  return  of  the  articles.  But  in  this  ^  case  tlie 
absence  of  any  notice  to  the  defendant  that  the  plaintiff's  assignor's 
goods  were  upon  his  premises  or  under  his  control,  or  that  he  ever 
assumed  or  exercised  voUtion  over  them  relieves  him  from  liability, 
I  think,  therefore,  there  must  be  judgment  for  the  defendant. 

Laughlin  and  Houghton,  JJ.,  concurred ;  McLaughlin  and 
Clakke,  JJ.,  dissented. 

Claskii^  J.  (dissenting) :. 

I  dissent  It  is  established  by  the  statement  of  facts  that,  not> 
withstanding  the  signs  and  notices  '^  Loaded  trucks  not  allowed  in 
stables,"  "  Not  responsible  for  merchandise  left  on  vehicles,"  the 
practice  of  leaving  loaded  trucks  at  the  stable  had  been  permitted 
by  defendant  for  ten  years.  It  is  also  established  that  the  defend- 
ant's employees,  in  the  regular  course  of  their  duties,  unhitched  tlie 
horse  attaclied  to  McDonald's  truck  containing  the  merchandise  in 
controversy,  and  put  the  truck  in  its  usual  place  in  Uie  stable.  It 
is  also  established  that  the  defendant  himself  on  the  morning  of 
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September  4,  1907,  harnessed  the  horse  to  tlie  truck  and  personallj 
delivered  the  horse,  truck  and  goods  to  an  entire  stranger  who  was 
a  thief. 

The  plaintifiPs  caase  of  action  is  not  based  npon  a  conversion  of 
the  goods  by  the  defendant  to  his  own  uae^  nor  upon  a  loss  of  the 
goods  by  accident  while  in  the  defendant's  possession,  bjit  is  based 
upon  the  active  participation  of  the  defendant  in  delivering  them 
to  a  wrong  person,  an  entire  stranger,  who  tamed  out  to  be  a  thief. 
The  defendant  had  the  physical  possession  of  the  goods  because  he 
had  in  his  stable  the  truck  upon  which  they  were  loaded,  and,  not- 
witlistanding  his  regalation,  he  permitted  the  truck  so  loaded  to  be 
and  remain  in  his  stable. 

I  think  that  for  the  wrongful  delivery  the  real  owner  has  a  right 
of  action.  ^^  The  degree  of  diligence  which  is  exacted  of  each  of 
the  several  classes  of  bailees  in  respect  to  the  care  of  the  thing 
bailed  has  no  application  to  the  liability  of  the  bailee  in  respect  to 
its  return  or  delivery.  Every  bailee  is  bound  at  his  peril  to  know 
that  the  person  to  whom  he  delivers  the  chattel  is  the  proper  person 
to  receive  it,  and  if  he  delivers  it  to  the  wrong  person,  though  act- 
ing in  perfect  good  faith,  he  is  nevertheless  liable  for  its  con- 
vereion.",  (3  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  754,  quoted  in 
Sonn  V.  Smith,  57  A  pp.  Div.  372.) 

In  WiUard  v.  Bridge  (4  Barb.  361)  the  court  said  :  "The  judge 
charged  the  jury  that  if  they  believed  the  hops  had  been  by  neg- 
ligence or  mistake  delivered  to  Newbury,  or  any  one  else  but  the 
true  owner,  it  was  a  conversion  by  the  defendant.  *  *  *  But 
the  cause  was  tried  and  submitted  to  the  jury  upon  the  assumption 
that  the  property  had  been  taken  by  some  person  other  than  the 
owner  from  the  warehouse  of  the  defendant,  and  the  jury  have 
found  that  it  was  delivered  to  such  person  by  the  mistake  or  neg- 
ligence of  the  defendant ;  that  is,  that  by  his  act,  and  not  by  his  mere 
omission,  the  property  has  been  lost  to  the  plaintiiSf.  This  in  law  is 
a  conversion  of  the  property  for  which  the  defendant  is  liable  in  an 
action  of  trover." 

In  Esmay  v.  Fanning  (9  Barb.  176)  the  court  said :  "  The  ques- 
tion, therefore,  becomes  narrowed  down  to  this :  Whether  a  bailee 
of  a  chattel  is  answerable  in  trover  on  showing  a  delivery  to  a  pe^ 
eon    not   authorized  to  receive  it.     In  Devereux  v.  Barclay  (2 
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Barn.  &  Aid.  702)  it  was  held  that  trover  will  lie  for  the  misdelivery 
of  goods  by  a  warehouseman,  although  such  misdelivery  was  occa- 
sioned by  mistake  only  —  and  this  court,  in  Packard  v.  Getmam,  (4 
Wend.  613),  held  that  the  same  action  would  lie  against  a  common 
carrier  who  had  delivered  the  goods  by  mistake  to  the  wrong  per- 
son. ♦  *  *  If  trover  will  lie  against  a  common  carrier  or  a 
warehouseman  for  a  misdelivery  it  can,  under  the  like  circumstances, 
be  sustained  against  a  bailee  for  hire  or  a  gratuitous  bailee." 

In  McKULop  v.  Reich  (76  App.  Div.  834)  the  defendant  was  the 
keeper  of  a  livery  stable.  Two  carriages  were  driven  to  the  defend- 
ant's stable  to  remain  during  a  wedding  entertainment.  Certain 
personal  property  contained  in  the  carriages  was  taken  from  them, 
and,  under  the  direction  of  the  person  who  was  found  in  charge  of 
the  stable,  these  articles  were  placed  in  the  office.  The  defendant 
was  outside  of  the  stable  at  the  time,  and  plaintiff  told  him  he  had 
left  the  articles  in  the  office,  to  which  the  defendant  responded 
"  all  right."  Subsequently  plaintiff  was  unable  to  get  his  personal 
property  deposited  in  the  office,  and  some  time  Liter  he  made  a  per- 
sonal demand  on  the  defendant  for  a  return  of  his  property,  which 
was  not  returned,  and  the  defendant  declined  to  return  the  property 
or  to  give  any  explanation  for  his  refusal.  The  court  said :  "  Under 
these  circumstances  the  rule  is  well  established  that  even  a  gratuitous 
bailee  is  liable  for  the  value  of  the  goods,"  citing  cases. 

It  is  attempted  to  distinguish  this  case  from  the  one  at  bar, 
because  in  the  McKillop  case  the  defendant  said  "  all  right "  when 
told  that  the  personal  property  had  been  put  in  the  office,  but  that 
simply  indicated  knowledge  and  acquiescence,  and  said  knowledge 
and  acquiescence  are  supplied  in  the  case  at  bar  by  the  receipt  of 
the  truck  with  the  goods  on  it  by  the  defendant's  employees,  their 
storing  it  in  a  given  place,  and  is  stronger  against  the  defend- 
ant because  of  his  active  participation  the  next  morning  in  hitching 
up  the  team  and  in  personally  delivering  it  with  the  goods  to  an 
entire  stranger. 

I  think,  upon  the  conceded  facts,  the  judgment  should  be  for  the 
plaintiff  for  $1,228.29. 

MoLauohlin,  J.,  concurred. 

Judgment  ordered  for  defendant     Settle  order  on  notice. 


Digitized  by 


Google 


576  Babhss  v.  Gabdineb. 


First  Department,  July,  1909.  [YoL  133. 

Katb  B.  Babnbs,  AppeHant,  v.  Alpbed  P.  GABDniBK,  Respondent 

First  Department,  July  13,  1909. 
Pleading  —  taill  of  pastLeulaiv — action  agRinwfc  agent  lor  an  accowting. 

Wiere,  in  an  action  against  an  agent  for  an  accounting,  the  principal  alleges 
that  a  certain  account  reirdered  by  tbe  agent  wad  fraudulent  and  that  a  paper 
purporting  to  be  a  receipt  in  full  signed  by  ker  was  obUifeaedby  fnuid  and  asks 
that  the  accouoting  be  set  aade,  the  defendant  is  entitled  to  a  bHI  ot  particu- 
lars of  the  facts  relating  to  the  alleged  fraud  practiced  upon  the  plaintiff  by 
which  she  was  induced  to  execute  the  instrument. 

But  the  plaintiff  should  not  be  required  to  furnish  a  bill  of  particulars  of  prop- 
erty transferred  by  ber  to  the  defendant  and  received  by  him  (cs  agent  or  trustee, 
for  if  an  interlocutory  judgment  for  an  aocoUDtimg  be  tendered  the  defendant 
must  file  an  account  to  which  the  plaintiff  may  file  objections,  wliercupon  the 
issues  80  raised  will  be  referred. 

Nor  should  the  plaintiff  be  required  to  state  the  date  and  nature  of  every  paper 
executed  by  her  at  the  instance  of  the  defendant  the  contents  of  which  sl:e 
did  net  underslMid.  inasBaucli  as  there  was  but  one  paper  signed  by  her  wiiich 
she  seeks  to  avoid. 

Appeal  by  the  plaintiff,  Kate  R.  Barnes,  from  an  order  of  the 
Snprerne  Conrt,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clei-k  of  the  connty  of  Kew  York  on  the  4th  day 
June,  1909,  directing  the  plaintiff  to  furnish  a  bill  of  particulars. 

£^l  Bryant  Ha^meSy  for  the  appellant. 

James  S,  Darcy^  for  the  respondent. 

Inoraham,  J. : 

The  complaint  alleges  that  the  plaintiff  and  t]o«  defeadant'a  wife 
were  siaterB  and  resided  together  in  tlie  city  of  New  York ;  that  on 
the  16th  of  June,  1903,  the  plaintiff  and  the  defendant's  wife 
inherited  from  an  aunt  a  large  aaooimt  of  personal  property  and 
also  an  undivided  interest  in  certain  real  property  in  New  York 
and  New  Jersey  ;  that  the  plaintiff  intrusted  to  the  defen&ini  the 
full  charge,  possession  amd  control  of  her  personal  property  f6r 
which  the  defendant  received  $1,000  a  year;  tliat  the  defendant 
remained  in  possession  of  this  property  and  also  collected  the  income 
upon  plaintiff's  real  property  until  about  the  1st  of  December, 
1908,  when  plaintiff  requested  the  defendant  to  deliver  to  her  attor* 


Digitized  by 


Google 


Barnes  v.  Gardikbb.  577 

App.  Div.]  First  Department.  July,  1909. 

ney  whatever  property  of  hers  he  had  in  his  possession  and  to  ren- 
der an  accounting;  tliat  subseqaentlj  the  defendant  delivered 
certain  personal  property  to  the  plaintiff  and  also  certain  papers 
which  purported  to  be  an  accounting  by  the  defendant;  that 
among  said  papers  so  submitted  as  and  for  an  accounting  is  a  copy 
of  a  paper  dated  January  12,  1907,  purporting  to  be  signed  by  the 
plaintiff  and  to.be  a  receipt  in  full  and  a  full  satisfactory  account- 
ing by  the  defendant  for  all  business  transacted  by  him  for  the 
plaintiff  up  to  that  date;  that  the  plaintiff  had  no  recollection  of 
ever  having  signed  such  a  paper  and  if  same  was  signed  by  her  it 
was  in  ignorance  of  its  contents  and  its  significance;  that  no 
accounting  in  fact  was  made  by  the  defendant  to  the  plaintiff  at 
that  time  or  any  time  after  said  date  prior  to  the  month  of  Decem- 
ber, 1908,  and  she  alleges  that  her  signature  to  said  paper  was  pro- 
cured fraudulently  and  for  the  purpose  of  securing  to  the  defendant 
and  his  wife,  Adele  E.  Oardiner,  the  profits  of  their  said  transactions 
with  the  plaintiff  and  in  abuse  of  his  relation  of  trust.  And  the 
complaint  demands  judgment  for  an  accounting  as  agent  of  the 
plaintiff;  that  the  pretended  accounting  of  January  12,  1907,  men- 
tioned in  the  complaint,  be  set  aside  and  declared  fraudulent  and 
void,  and  for  such  other  and  further  relief  as  may  be  just  and 
equitable. 

The  defendant  in  his  answer  set  up  this  instrument  dated  Janu- 
ary 12,  1907,  as  a  full  accounting  of  his  acts  as  agent  of  the  plain- 
tiff and  also  alleges  that  on  December  23,  1908,  the  defendant 
rendered  a  full  and  complete  account  to  the  plaintiff  of  all  the 
property  mentioned  in  the  accounting  agreement  of  January  12 
1907,  and  plaintiff  then  received  all  the  property  that  the  defendant 
had  in  his  hands ;  and  states  that  he  is  ready  and  willing  to  iHake  a 
full  and  complete  account  to  plaintiff  of  all  the  property  mentioned 
in  said  accounting  agreement  of  January  12, 1907.  Other  defenses 
are  alleged,  and  the  defendant  demands  judgment  that  the  com- 
plaint be  dismissed. 

(Tpon  the  pleadings  the  plaintiff  would  be  entitled  to  an  inter- 
locutory judgment  for  an  accounting  from  January  12,  1907.    In 
her  complaint,  however,  she  seeks  to  set  aside  the  alleged  account- 
ing of  January  12, 1907,  and  asks  that  it  be  declared  fraudulent 
App.  Div.— Vol.  CXXXIII.        37 
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and  void.  Upon  the  trial,  therefore,  the  only  question  presented 
would  be  the  extent  of  the  accounting  to  which  the  plaintiff  is 
entitled,  and  that  would  depend  upon  the  effect  of  this  instrument 
of  January  12,  1907,  and  whether  it  is  binding  upon  the  plaintiff. 
The  defendant  is  entitled  to  a  bill  of  particulars  of  the  facts  relating 
to  the  alleged  fraud  practiced  upon  her  by  which  she  was  induced 
to  execute  the  instrument  of  January  12,  1907.'  But  it  is  not 
apparent  how  the  facts  in  relation  to  the  receipts  and  disbursements 
of  the  defendant  as  trustee  or  agent  are  at  all  material  upon  the 
trial  of  the  one  issue  of  fact  before  the  court,  except  to  show  the 
course  of  dealing.  Thus,  it  was  quite  proper  for  the  court  to  direct 
the  plaintiff  to  furnish  the  particulars  specified  in  the  1st  clause  of 
the  order.  The  other  clauses  of  the  order,  however,  relate  to  the 
property  that  was  transferred  by  the  plaintiff  to  defendant,  or  that 
"  the  defendant  received  as  her  agent  or  representative,  which  would 
be  a  matter  for  the  accounting,  and  has  no  relevancy  upon  the  trial 
of  the  action.  By  the  interlocutory  judgment  the  defendant  would 
be  required  to  file  an  account  as  to  which  plaintiff  can  file  objections 
when  the  question  as  to  the  statement  of  account  will  necessarily  be 
^•eferred  to  a  referee.  Whether  that  account  will  relate  to  all 
transactions,  since  the  defendant  acted  as  agent  or  trustee  for  the 
plaintiff,  or  will  be  limited  to  an  accounting  from  January  12, 1907, 
will  depend  upon  the  disposition  the  court  makes  of  the  plaintiff's 
claim  as  to  the  character  of  the  instrument  of  January  12,  1907, 
and  as  to  whether  that  instrument  is  a  final  settlement  of  the 
accounts  between  the  plaintiff  and  defendant  up  to  that  time.  By 
the  4th  clause  of  the  order  the  plaintiff  is  required  to  state  the 
date^and  nature  of  each  and  every  paper  executed  or  signed  by  the 
plaintiff,  at  the  instance  or  suggestion  of  the  defendant,  the  con- 
tents or  effect  of  which  she  did  not  understand  at  tlie  time  of  the 
signing  or  execution  thereof  alleged  in  the  complaint.  There  is  but 
one  paper  that  is  signed  by  the  plaintiff  which  she  seeks  to  avoid, 
and  that  is  the  instrument  of  January  12,  1907,  and  there  is  no 
other  instrument  interposed  by  the  defendant  as  a  defense  to  the 
action.  The  effect  of  any  such  instrument  other  than  that  of  Janu- 
ary 12,  1907,  would  be  a  question  to  be  determined  upon  the 
accounting. 

I  think,  therefore,  that  the  defendant  was  entitled  only  to  the 
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particulars  required  to  be  furnished  by  the  Ist  clause  of  the  order, 
and  the  order  should  be  modified  by  striking  out  all  of  the  order 
except  the  1st  clause  thereof,  and  as  thus  modified  affirmed,  with- 
out costs. 

McLaughlin,  Laughlin,  Clabkb  and  Houghton,  JJ.,  concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs. 


John  J.  Kelly,  Respondent,  v.  Highland  CoNSTRucrrioN  Company 
and  Bessie  Euth,  Defendants,  Impleaded  with  Abraham  Ruth 
and  Meyeb  Cohen,  Appellants. 

First  Department,  July  18,  1909. 

DCechanic's  lien — Statute  of  Limitations — extension  of  time  to  sue  after 
discharge  of  lien  by  undertaking. 

Where  a  mechanic's  lien  has  been  discharged  by  the  filing  of  an  undertaking 
pursuant  to  the  Lien  Law  and  the  lienor  has  thereafter  obtained  an  order 
extending  for  one  year  the  time  within  which  he  is  required  to  sue,  a  suit  to 
enforce  the  undertaking  is  not  barred  by  the  expiration  of  one  year  from  the 
filing  of  the  original  lien,  but  may  be  maintained  if  brought  within  the  time 
granted  by  the  order. 

Appeal  by  the  defendants,  Abraham  Ruth  and  another,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Kew  York 
on  the  10th  day  of  May,  1909,  denying  the  said  defendants'  motion 
for  judgment  upon  the  pleadings. 

Abraham  liosensteinj  for  the  appellants. 

Howard  T.  Colsy  for  the  respondent, 

Ingraham,  J. : 

The  action  was  brought  to  foreclose  a  mechanic's  Hen  which  was 
filed  on  April  19,  1907,  and  which  had  been  discharged  by  filing  an 
undertaking  on  May  22,  1907.  On  April  4,  1908,  an  order  was 
entered  continuing  the  lien  for  one  year,  and  on  January  30, 1909, 
this  action  was  commenced.    The  ground  of  the  motion  is  that  the 
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action  was  not  commenced  within  one  year  after  the  lien  was  filed. 
The  Lien  Law  (Laws  of  1897,  chap.  418,  §  16)  provides  that,  «No 
lien  specided  in  this  article  shall  be  a  lien  for  a  longer  period  than 
one  year  after  the  notice  of  lien  has  been  filed,  unless  within  that  time 
an  action  is  commenced  to  foreclose  the  lien,  and  a  notice  of  the 
pendency  of  snch  action,  whether  in  a  court  of  record  or  in  a  court 
not  of  record,  is  filed  with  the  county  clerk  of  the  county  in  which 
the  notice  of  lien  is  filed,  ♦  *  ♦  or  unless  an  order  be  granted 
within  one  year  from  the  filing  of  such  notice  by  a  court  of  record, 
continuing  such  lien.*'  Section  18  of  the  act  provides  for  the  "  Dis- 
charge of  lien  generally ; "  and  it  provides  that  a  lien  may  be  dis- 
charged (subd.  2)  "  By  failure  to  begin  an  action  to  foreclose  such 
lien  or  to  secure  an  order  continuing  it,  within  one  year  from  the  time 
of  tiling  the  notice  of  lien  ; "  and  (subd.  4)  "  Either  before  or  after 
the  beginning  of  an  action  by  the  owner  executing  an  undertaking 
with  two  or  more  sufficient  sureties  *  *  ♦ '»  and  "Upon  the 
approval  of  the  undertaking  by  the  court,  judge  or  justice  an  order 
shall  be  made  discharging  such  lien."  Section  19  of  the  act  pro- 
vides that  a  lien  specified  in  the  article  may  be  discharged  at  any 
time  before  an  action  is  commenced  to  foreclose  such  lien  by  depos- 
iting with  the  county  clerk,  in  whose  office  the  notice  of  lien  is  filed, 
a  sum  of  money  equal  to  the  amount  claimed  in  such  notice,  with 
interest  to  the  time  of  such  deposit*  and  upon  such  deposit  the 
county  clerk  shall  forthwith  enter  upon  the  lien  docket  and  against 
the  lien  for  the  discharge  of  which  snch  moneys  were  paid,  the 
words  "  discharged  by  payment." 

It  appears  in  this  case  that  before  the  order  continuing  the  lien 
for  one  year  was  entered  an  undertaking  was  filed,  and  Uie  lien 
was,  therefore,  discharged  under  subdivision  4  of  section  18.  The 
question  presented  is  whether,  after  the  lien  was  discharged  by  the 
filing  of  an  undertaking,  the  order  of  April  4,  1908,  extended  the 
time  within  which  the  lienor  was  required  to  commence  the  action. 
These  provisions  of  the  Lien  Law  have  given  rise  to  considerable 
discussion  in  reported  cases,  and  a  solution  of  this  question  is  not 
free  from  doubt.  By  the  filing  of  this  undertaking  the  lien  upon 
the  real  property  was  discharged  and  the  obligation  of  the  surety 
upon  the  undertaking  was  substituted  in  place  of  and- as  a  substitute 
for  the  lien  on  the  land.     So  that,  before  the  time  within  which 
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the  plaintiff  could  commence  the  action  to  enforce  the  lien  upon 
the  real  property  the  lien  itself  was  discharged.  The  undertaking, 
however,  was  conditioned  for  the  payment  of  any  judgment  which 
might  be  rendered  against  the  property  from  the  enforcement  of 
the  lien  ;  and,  therefore,  the  action  to  enforce  the  obligation  of  the 
sureties  must  be  in  form  an  action  to  enforce  the  lien,  although  it 
had  been  discharged  as  affecting  the  specific  real  property  by  the 
filing  of  the  undertaking.  The  cases  that  have  discussed  the  effect 
of  a  payment  of  money  into  court  to  secure  the  discharge  of  a  lien 
I  do  not  think  apply,  as  the  method  by  which  a  lienor  can  apply  for 
the  enforcement  of  the  lien  is  quite  different  where  money  is  paid 
into  court  than  in  a  c^se  where  the  lien  is  discharged  by  the  giving 
of  an  undertaking.  There  is  no  express  provision  in  the  statute 
which  limits  the  time  within  which  an  action  can  be  brought  to 
enforce  this  undertaking.  Upon  the  filing  and  approval  of  the 
undertaking  the  lien  became  discharged ;  but  the  obligation  of  tlie 
sureties  was  limited  to  the  payment  of  the  amount  of  any  judgment 
which  might  be  rendered  against  the  property  for  the  enforcement 
of  the  lien.  So  it  must,  therefore,  necessarily  follow  that  althongh 
the  property  itself  was  released  from  the  lien,  to  entitle  the  plaintiff 
to  recover  he  must  commence  an  action  in  form  for  the  enforcement 
of  the  lien  and  obtain  a  judgment  as  if  the  lien  still  existed ;  but 
Buch  judgment  should  then  contain  a  provision  directing  the  sureties 
to  pay  the  amount  found  due  upon  the  lien,  instead  of  a  judgment 
for  the  sale  of  the  property ;  and  this  has  been  the  general  construc- 
tion given  to  this  statute  in  relation  to  actions  where  the  lien  has 
been  discharged  by  giving  an  undertaking.  If  this  be  so,  then  it  is 
quite  clear  that  under  section  16  the  action  to  enforce  the  lien  must 
be  commenced  within  one  year,  unless  the  time  has  been  extended 
by  the  order  therein  provided  for.  It  would  follow,  therefore,  that 
where  such  an  order  has  been  gi*anted,  the  time  to  commence  an 
action  was  extended  during  the  time  granted  by  the  order.  This 
construction,  I  think,  harmonizes  both  of  these  sections.  I  can  find 
no  provision  in  the  statute  which  expressly  limits  the  time  within 
which  such  an  action  should  be  commenced  to  one  year,  unless  sec- 
tion 16  be  construed  as  applying  to  an  action  brought  to  enforce 
the  obligation  of  the  sureties  upon  the  ground  that  the  action  must 
be  one  in  form  to  foreclose  the  lien  and,  therefore,  section   16 
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applies.  If  any  lien  survived  the  tiling  of  the  undertaking,  the 
order  of  the  court  was  sufficient  to  extend  it.  If  no  lien  did  survive 
the  filing  of  an  undertaking,  then  it  would  seem  tliat  the  limitation 
within  which  the  action  must  be  brought  under  section  16  of  the 
act  was  not  applicable.  The  case  of  Matter  of  Hurwitz  (58  Misc. 
Rep.  379)  is,  therefore,  overruled. 

Either  of  these  constructions  would  necessarily  result  in  the 
action  having  been  brought  within  the  time  allowed,  and  for  that 
reason  the  order  denying  the  defendants'  motion  for  judgment 
was  right  and  it  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

MoLaughun,  Laughlin,  Claskb  and  Houghton,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


United    Merchants   Realty    and  Improvement  Company, 
Respondent,  v.  New  York  Hippodrome,  Appellant. 

First  Department,  July  18,  1909. 

Landlord  and  tenant  — agreement  not  constituting  lease  —  license  to 
erect  advertising  sign  —  holding  over. 

An  instrument  by  which  the  owner  of  a  building  gives  to  another  a  right  to 
use  the  roof  for  the  purpose  of  erecting  a  bulletin  board  to  display  advertise- 
ments for  a  term  of  years,  at  a  yearly  rental,  with  access  to  the  roof  dming 
business  hoiirs  to  erect  and  maintain  the  signs,  and  reserving  in  the  owner  a 
right  to  enter  and  make  improvements  at  any  time,  docs  not  create  the  con- 
ventional relation  of  landlord  and  tenant,  although  the  words  "let"  and 
•*  landlord  "  are  used. 

As  such  agreement  merely  gives  a  right  to  erect  and  maintain  the  sign  during 
the  period  stated,  the  owner  having  been  notified  prior  to  the  expiration  of  the 
term  that  the  licensee  will  no  longer  occupy  the  premises,  cannot  treat  him  as 
holding  over  for  another  year  by  reason  of  his  failure  to  remove  the  signboard 
before  the  expiration  of  the  term. 

Houghton,  J.,  dissented. 

Appeal  by  the  defendant,  the  New  York  Hippodrome,  from  an 
order  of  the  Appellate  Terra  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  tlie  16th  day  of 
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December,  1908,  reversing  a  judgment  of  the  City  Court  of  the  city 
of  New  York  in  favor  of  the  defendant,  entered  in  the  office  of  tlie 
clerk  of  said  City  Court  on  the  3d  day  of  July,  1908,  upon  the 
decision  rendered  by  the  court  without  a  jury  upon  an  agreed  state- 
ment of  facts,  and  also  (as  stated  in  the  notice  of  appeal)  from  a 
judgment  entered  in  said  city  clerk's  office  on  the  24th  day  of 
December,  1908,  pursuant  to  said  order  of  the  Appellate  Term. 

Benjamin  N.  CardozOy  for  the  appellant. 

S.  M.  St7*oookj  for  the  respondent 

Inoraham,  J. : 

The  plaintiff,  being  the  owner  of  premises  on  the  corner  of  Thirty- 
fourth  street  and  Broadway  in  the  city  of  New  York,  entered  into 
an  agreement  with  the  defendant  whereby  the  plaintiff  agreed  to 
let  and  the  defendant  agreed  to  take  "  all  of  the  roof  on  the  prem- 
ises known  as  No.  1313  Broadway,  corner  34th  Street,  Bor- 
ough of  Manhattan,  City  of  New  York,  for  a  term  of  two 
years,  commencing  on  the  first  day  of  December,  1905,  and 
ending  on  the  first  day  of  December,  1907,  said  roof  and  space 
above  it  to  be  used  solely  for  the  purpose  of  erecting  thereon  a 
bulletin  board  for  displaying  advertising  of  a  lawful  nature ; "  and 
the  defendant  agreed  to  pay  to  the  plaintiff  in  equal  monthly  install- 
ments in  advance  a  yearly  rental  of  $2,000.  It  was  further  pro- 
vided that  the  defendant  should  have  the  right  to  equip  said  bulletin 
board  with  the  necessary  equipment,  consisting  of  wires  and  such 
other  things  as  might  be  necessary  or  incidental  to  erecting  said 
sign,  provided  the  defendant  obtains  the  requisite  consents  from 
the  municipal  departments  and  the  board  of  fire  underwriters. 
And  for  the  purpose  of  erecting  and  maintaining  said  sign  the 
defendant  was  to  have  access  to  thereof  during  business  hours. 
The  defendant  was  to  keep  the  plumbing  work  and  other  parts  of 
the  roof  in  repair  at  its  own  expense  and  plaintiff  reserved  the 
right  to  enter  upon  said  roof  and  make  any  improvement  it  might 
require  or  place  skylights  thereon  at  any  time.  The  case  was  tried 
upon  an  agreed  statement  of  fact  from  which  it  appeared  that  the 
defendant  entered  upon  the  roof  of  this  building  and  occupied  the 
same  in  accordance  with  the  terms  of  this  agreement  and  caused  to 
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be  erected  on  said  roof  a  large  iron  sign  which  was  controlled  or 
maintained  by  it  daring  the  term  of  the  agreement ;  that  on  and 
after  the  1st  day  of  December,  1907,  the  date  npon  which  the 
agreement  aforesaid  expired,  the  said  sign  remained  on  said  prem- 
ises after  said  date  without  the  consent  of  the  plaintiff;  that  on  the 
5th  day  of  December,  1907,  the  plaintiff  wrote  a  letter  to  the 
defendant  stating  that  as  the  defendant  had  held  over  beyond  the 
term  of  its  lease  plaintiff  elected  to  continue  to  hold  defendant  as  a 
holdover  for  another  year ;  that  prior  to  December  1,  1907,  the 
defendant  had  notified  the  plaintiff  that  it  intended  to  remove  from 
the  said  premises  and  no  longer  occupy  the  same ;  that  the  said  sign 
remained  on  the  premises  after  December  1,  1907.  The  trial  court 
found  that  under  these  circumstances  the  defendant  was  not  a  hold- 
over so  as  to  entitle  the  plaintiff  to  continue  the  agreement  for  another 
year  and  judgment  was  entered  thereon  dismissing  the  complaint 
The  Appellate  Term  reversed  this  determination  and  directed  judg- 
ment for  the  plaintiff. 

Whether  or  not  this  agreement  constituted  a  lease  of  the  roof  of 
this  building  is  a  question  not  free  from  doubt,  but  I  am  inclined 
to  think  that  the  conventional  relation  of  landlord  and  tenant  did 
not  exist.  The  fact  that  the  parties  used  the  words  "let "and 
"  landlord  "  is  not  conclusive.  The  plaintiff  let  to  the  defendant 
and  the  defendant  agreed  to  take  all  of  the  roof  of  the  premises, 
said  roof  and  space  above  it  to  be  used  solely  for  the  purpose  of 
erecting  thereon  a  bulletin  board  for  displaying  advertisements  of  a 
lawful  nature,  for  which  privilege  the  defendant  was  to  pay  $2,000 
a  year.  There  was  no  specific  property  leased,  but  what  seems  to 
have  been  intended  was  a  right  to  use  the  roof  to  erect  upon  it  an 
advertising  sign.  The  use  to  which  the  roof  was  to  be  put  was 
strictly  limited  and  the  plaintiff  reserved  the  right  of  access  to  the 
roof  at  all  times.  The  plaintiff  agreed  to  give  the  defendant  access 
to  the  roof  during  business  hours,  but  such  right  of  access  was 
restricted  to  the  purpose  of  erecting  and  maintaining  said  sign  or 
changing  said  sign  or  the  equipment  thereof  from  time  to  time. 
There  was  no  right  of  re-entry  reserved  and  none  was  necessary  as 
the  plaintiff  had  the  right  of  access  to  the  roof  at  all  times.  There 
was  no  covenant  to  deliver  possession  of  the  premises  at  the  expira- 
tion of  tlie  agreement,  and  no  possession  of  the  premises  was  given 
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except  for  the  purpose  of  niaiutaining  the  sign.  It  is  quite  clear 
that  the  defendant  was  not  given  exchisive  possession  of  the  premises 
at  any  time.  The  most  that  it  had  under  this  agreement  was  a 
right  to  erect  this  sign  or  structure  upon  the  building  and  maintain 
it  during  the  continuance  of  the  agreement  for  advertising  purposes 
for  wliich  it  agreed  to  pay  to  the  plaintiff  a  sum  of  money.  I  think 
the  case  comes  fairly  within^  Reynolds  v.  Van  Beuren  (155  N.  Y. 
122),  although  in  this  case  in  consequence  of  the  fact  that  the 
defendant  erected  the  structure  and  agreed  to  keep  it  in  repair  it 
would  have  been  liable  if  the  sign  had  fallen  into  the  street  and 
injured  a  person  there.  But  it  seems  to  me  the  essential  element 
of  a  lease  of  real  property  is  lacking,  for  by  it  the  defendant 
acquired  no  right  of  possession  of  the  property,  but  simply  a  right 
to  erect  an  advertising  sign  upon  the  plaintiff's  building  and  a  right 
of  access  to  the  sign  when  erected  sufficient  to  insure  its  proper 
maintenance  during  the  time  that  the  agreement  existed.  It  does  not 
appear  that  the  structure  the  defendant  erected  upon  this  property 
would  not  become  a  part  of  the  freehold,  and  there  was  no  provision 
in  the  agreement  which  authorized  the  defendant  to  remove  the  struc- 
ture at  its  expiration.  The  structure  was  erected  upon  the  roof  of  the 
building  and  without  some  agreement  or  understanding  I  think  it 
became  annexed  to  tlie  building  which  the  defendant  would  not  have 
the  right  to  remove.  Prior  to  the  termination  of  the  agreement  the 
defendant  gave  notice  to  the  plaintiff  that  it  would  not  continue  the 
agreement,  and  it  is  not  pretended  that  after  the  agreement  expired 
the  defendant  did  anything  in  connection  with  this  advertising 
structure ;  that  he  entered  at  all  upon  the  premises  or  claimed  any 
right  to  continue  under  the  agreement. 

Under  the  circumstances  here  disclosed,  whatever  may  be  said  to 
be  the  relation  between  the  parties  during  the  continuance  of  the 
agreement,  the  fact  that  the  defendant  did  not  remove  the  bulletin 
board  from  the  top  of  the  plaintiff's  building  during  the  time  that 
the  agreement  was  in  force  was  not  a  holding  over  of  the  premises 
which  entitled  the  plaintiff  to  elect  to  continue  the  agreement  for 
another  year.  As  a  matter  of  fact  the  defendant  never  was  in  pos- 
session of  any  of  the  plaintiff's  property.  It  acquired  a  right  for  a 
limited  period  to  erect  a  bulletin  board  upon  the  plaintiff's  property 
and  maintained  upon  that  bulletin  board  certain  advertisements  with 
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the  right  of  access  to  the  roof  of  the  building  so  far  as  necessary  to 
maintaia  sach  advertisements.  But  it  certainly  cannot  be  said  that 
at  any  time  the  defendant  was  in  possession  of  the  property  or  that 
the  plaintiff  was  out  of  possession.  It  seems  to  me  that  the  failure 
to  remove  a  structure  which  it  is  doubtful  whether  the  defendant 
had  the  right  to  remove  without  the  consent  of  the  plaintiff  was 
not  a  holding  over  or  continuing  in  possession  of  the  plaintiff's  prop- 
erty which  authorized  the  plaintiff  to  continue  the  arrangement  for 
another  year.  The  respondent  cites  several  cases  of  the  Appellate 
Term  which  sustain  the  determination  that  the  agreement  was  a 
lease,  but  so  far  as  they  conflict  with  the  views  here  expressed  they 
must  be  considered  as  overruled. 

It  follows  that  the  determination  of  the  Appellate  Term  must  be 
reversed  and  the  judgment  of  the  City  Court  affirmed,  with  costs 
to  the  defendant  in  this  court  and  in  the  Appellate  Term. 

McLaughlin  and  Laughlin,  J  J.,  concurred;  Houghton,  J., 
dissented. 

Clabkb,  J. : 

I  concur  solely  upon  the  ground  that  leaving  the  structure  which 
was  securely  attached  to  the  freehold  did  not  constitute  a  holding 
over. 

Determination  reversed  and  judgment  of  City  Court  affirmed, 
with  costs  to  defendant  in  this  court  and  in  the  Appellate  Term. 


The  Greenwich  Bank  of  the  City  of  New  York,  Respondent,  v» 
Albert  D.  Oppenheim,  Appellant. 

First  Department,  July  13,  1909. 

Statute  of  Frauds  —  promise  to  answer  for  defaixlt  of  anotlier  —  when 
memorandum  in8ufQ.cient  —  contract  —  oorrespondenoe  not  constitut- 
ing enforcible  agreement  —  offer  and  acceptance. 

A  contract  to  indorse  a  note  provided  a  third  person  will  discount  it  is  a  promise 
to  answer  for  the  default  of  another  and  must  be  in  writing. 

Where  a  member  of  a  partnership  wrote  to  the  defendant  asking  him  to  indorse 
the  firm  notes  for  $15,000,  which  was  to  include  a  note  for  $5,000  abeadj 
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indorsed  by  the  defendant  and  discounted  by  tlie  plaintiff  bank,  a  cablegram 
sent  by  the  defendant  to  the  plaintiff  stating  that  he  would  ''indorse  ten 
thousand"  is  not,  standing  alone,  a  suflBlcient  memorandum  to  satisfy  the 
Statute  of  Frauds. 

Moreover,  as  the  letter  requesting  an  indorsement  for  $15,000  did  not  purport  to 
be  from  the  plaintiff  or  written  at  its  request,  and  as  the  cablegram  sent 
directly  to  the  plaintiff  did  not  on  its  face  accept  the  proposal  contained  in  the 
letter,  and  the  two  writings  on  their  face  had  no  reference  to  each  other,  they, 
taken  together,  do  not  constitute  a  written  contract  to  answer  for  the  default 
of  the  maker. 

But  even  assuming  that  such  letter  and  cablegram  can  be  read  together  they  did 
not  constitute  an  en  forcible  c()n  tract,  inasmuch  as  the  defendant's  cablegram 
did  not  accept  the  original  proposal,  but  in  fact  made  a  counter  proposal  which 
in  its  turn  called  for  an  acceptance  by  the  plaintiff.  The  plaintiff  by  merely 
discounting  the  Arm  notes  without  further  notice  did  not  make  an  acceptance 
of  the  counter  proposal. 

Houghton,  J.,  dissented  in  part,  with  opinion. 

Appeal  by  the  defendant,  Albert  D.  Oppenheim,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  23d  day  of 
January,  1909,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Trial  Term,  a  jury  having  been  waived. 

benjamin  N.  Cardozo^  for  the  appellant. 

Charles  A.  Decker ,  for  the  respondent. 

Ingraham,  J. : 

The  defendant's  son  was  a  member  of  the  firm  of  H.  J.  Hearn  & 
Co.,  engaged  in  the  dry  goods  business.  On  April  30,  1907,  the 
defendant  had  indorsed  for  the  accommodation  of  the  firm  a  note 
for  $5,000,  wliich  the  plaintiff  had  discounted.  Subsequently  the 
defendant  went  to  Europe,  and  on  the  fourteenth  day  of  June  fol- 
lowing, H.  J.  Hearn  wrote  him  a  letter  explaining  the  financial 
difficulties  of  the  firm  and  the  necessity  for  larger  working  capital, 
and  that  the  firm  must  have  at  least  $10,000  immediately,  and 
reminding  the  defendant  that  he  had  said  before  he  left  that  he  had 
seen  the  people  at  the  bank  (manifestly  referring  to  the  plaintiff) 
and  had  stated  that  they  would  take  care  of  the  firm,  and  that  the 
bank  had  refused  to  discount  the  firm's  paper  without  the  defend- 
ant's indorsement,  but  that  with  such  indorsement  the  firm  could 
have  $15,000,  and  that  all  that  was  necessary  to  obtain  the  money 
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for  the  firm  was  for  the  defendant  to  cable  the  bank  that  he  would 
indorse  to  the  amount  of  $15,000,  which  was  to  inclade  the  $5,000 
already  discounted.  This  letter  was  received  by  the  defendant  at 
Berlin  on  the  twenty-fourth  day  of  June,  and  he  cabled  tlie  bank, 
"Will  indorse  ten  thousand."  Thereupon  and  in  reliance  upon 
such  cablegram,  but  without  defendant's  actual  indorsement  and 
without  communicating  with  defendant  in  any  way,  the  plaintiff,  on 
the  twenty-sixth  day  of  June,  discounted  tlie  firm's  note  for  $5,000, 
and  on  the  fifteenth  day  of  July  following  discounted  another  note 
of  the  firm  for  $5,000.  On  July  thirtieth  the  note  dated  April 
thirtieth  which  the  defendant  had  indorsed  became  due,  and,  with- 
out protesting  it,  the  plaintiff  accepted  in  place  thereof  a  new  note, 
without  defendant's  indorsement,  made  by  the  firm  alone.  The 
note  of  June  twenty-sixth  became  due  on  September  twenty-sixth 
and  before  defendant  returned  from  Europe,  and  plaintiff  gave 
notice  by  mail  to  the  defendant  that  it  Iiad  been  presented  for  pay- 
ment, which  had  been  refused,  and  that  plaintiff  looked  to  him  as 
guarantor  for  payment.  On  the  second  day  of  October  an  invol- 
untary petition  in  bankruptcy  was  filed  against  the  firm  of  H.  J. 
Ilearn  &  Co.,  and  they  were  thereafter  adjudged  bankrupt.  The 
defendant  refused  to  indorse  either  of  the  notes  discounted  on 
receipt  of  his  telegram,  and  this  action  is  brought  for  damages 
for  breach  of  his  alleged  contract  to  indorse,  being  the  amount  of 
the  notes  less  about  twenty  per  cent  dividends  received  in  the 
bankruptcy  proceedings.  The  plaintiff  recovered  judgment,  from 
which  the  defendant  appeals. 

It  is  conceded  that  a  contract  to  indorse  a  note  of  one,  provided 
another  will  discount  it,  is  a  promise  to  answer  for  the  debt  of 
another  and,  therefore,  within  the  provisions  of  the  Statute  of 
Frauds.  It  was  held  in  Carville  v.  Crane  (5  Hill,  483)  that  such  a 
promise  is  not  an  original  one  but  collateral  and  one  to  answer  for 
the  debt  of  another,  and  hence  must  be  in  writing ;  and  that  case 
has  been  followed  in  this  State.  The  cablegram  sent  by  defendant 
to  the  plaintiff,  standing  alone,  is  not  a  sufficient  memorandum  to 
satisfy  the  Statute  of  Frauds.  The  first  question  is,  whether  the 
letter  written  by  Ilearn  to  the  defendant  and  the  defendant's 
cable  to  the  bank  can  be  read  together  so  as  to  make  a  contract 
between  the  parties. 
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The  cablegram  does  not  on  its  face  refer  to  the  letter  of  Hearn  to 
the  defendant  or  purport  to  be  an  answer  to  that  letter;  it  is 
addressed  directly  to  the  plaintiff,  and  not  to  Hearn,  the  writer  of 
the  letter.  The  letter  itself  does  not  purport  to  be  from  the  plain- 
tiff or  written  at  its  request ;  and  to  connect  the  letter  and  the  cable- 
gram together  parol  testimony  is  required ;  so  that  parol  testimony  ' 
is  essential  to  make  a  valid  contract.  The  cablegram  on  its  face 
accepted  no  proposition  contained  in  the  letter,  and  I  cannot,  there- 
fore, see  how  a  letter  from  a  third  party  to  the  defendant,  with  a 
cablegram  from  the  defendant  to  the  plaintiff,  which  on  their  face 
have  no  reference  to  each  other,  can  be  taken  to  be  a  contract  in 
writing  to  indorse  Hearn's  notes.  But  assuming  that  they  can  be 
taken  together,  I  do  not  think  there  was  any  contract  that  could  be 
enforced.  The  Hearn  letter  requested  the  defendant  to  agree  to 
indorse  notes  to  the  extent  of  $15,000,  including  the  $5,000  for 
which  he  was  then  an  indoreer  upon  a  note  which  was  shortly  to 
become  due.  The  defendant  was  asked  in  this  letter  to  cable  the 
plaintiff,  "Will  endorse  to  amount  $15,000;"  but  the  defendant 
failed  to  comply  with  that  request.  He  did  cable,  "  Will  indorse  ten 
thousand."  There  was  no  evidence  that  the  plaintiff  knew  that  the 
Hearn  letter  had  been  sent  to  the  defendant,  or  that  it  had  been  made 
acquainted  with  its  terms.  But  if  we  assume  that  the  bank  knew  of 
the  letter,  it  must  have  known  that  the  plaintiff  had  refused  to  accept 
the  proposition  contained  in  it  but  had  made  a  counter  proposition 
to  indorse  for  $10,000.  Whether  the  indorsement  for  $10,000  was  to 
include  the  $5,000  note  upon  which  the  defendant  was  then  liable 
as  indorser  is  not  stated.  As  the  request  to  indorse  for  $15,000  was 
to  include  the  note  upon  which  he  was  already  an  indorser,  it  must 
be  assumed  that  the  defendant  declined  to  be  liable  for  more 
than  $5,000  in  addition  to  the  $5,000  for  which  he  was  already 
liable.  There  '  was  no  acceptance  of  the  original  proposition, 
but  an  offer  to  indorse  for  a  less  sum,  which,  to  make  a  contract 
between  the  plaintiff  and  the  defendant,  had  to  be  accepted 
by  the  plaintiff.  Neither  in  the  letter  nor  in  the  cablegram  was 
it  stated  what  the  defendant  would  indorse.  The  terms  of  the 
note  or  notes  which  he  was  to  indorse  are  not  stated,  nor  is  the  pur- 
pose of  making  the  note  stated.  It  seems  to  me  clear  that  some- 
thing more   was  required   before  there  was  any  actual  contract 
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between  the  plaintiff  and  the  defendant.  The  defendant,  having 
ref need  to  accept  the  proposition  to  indorse  for  $15,000,  including 
the  $5,000  for  which  he  was  then  liable,  made  ah  offer  to  indorse 
for  $10,000.  Before  that  contract  could  become  binding  upon  him 
an  acceptance  at  least  was  required,  so  that  he  could  know  that  the 
bank  had  accepted  his  offer  and  would  look  to  him  to  indorse  the 
notes  which  it  was  about  to  discount.  He  may  have  been  willing  to 
make  an  indorsement  for  the  firm  if  its  total  liability  would  be  the 
$5,000  for  which  he  was  already  liable,  with  an  additional  $5,000 
but  not  willing  to  become  responsible  if  its  indebtedness  was  for 
more  than  that  amount.  He  was  at  least  entitled  to  know  that  the 
bank  accepted  his  proposition  so  that  he  could  take  necessary  steps 
for  his  own  protection.  The  discount  by  the  bank  of  Heam's  notes 
without  notice  to  the  defendant  was  not  an  acceptance  by  the  plain- 
tiff of  the  defendant's  proposition,  as  there  was  no  contract  between 
the  plaintiff  and  the  defendant,  by  which  the  defendant  was  to 
ndorse  any  notes  or  become  liable  for  Heam's  indebtedness  except 
on  the  note  that  he  had  already  indorsed.  I  do  not  think,  there- 
fore, that  there  was  ever  a  valid  contract  between  the  plaintiff  and 
the  defendant  by  which  the  defendant  agreed  to  indorse  these  notes, 
and  for  that  reason  there  was  no  liability. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

McLaughlin,  Clarke  and  Soott,  JJ.,  concurred. 

Houghton,  J.  (concurring) : 

I  concur  in  the  reversal  of  the  judgment  because  there  is  no  proof 
that  the  letter  was  written  to  the  defendant  in  behalf  of  the  plain- 
tiff bank  or  by  its  authority  or  with  its  knowledge  and  assent.  The 
cablegram  alone  not  being  a  sufficient  memorandum  in  writing  to 
satisfy  the  Statute  of  Frauds,  and  it  being  necessary  to  read  the  let- 
ter in* connection  with  it  to  constitute  any  contract  at  all,  it  became 
incumbent  upon  the  plaintiff  to  show  some  relation  to  it  before  it 
could  take  the  benefit  of  it  and  graft  it  onto  the  cablegram  for  the 
purpose  of  piecing  out  the  incomplete  agreement. 

I  do  not  concur  in  the  proposition,  however,  tliat  even  if  the 
plaintiff  had  proved  that  the  letter  was  sent  with  its  knowledge  or 
acquiescence  or  at  its  suggestion,  no  binding  contract  would  have 
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been  proven  for  the  reason  that  the  cablegram  sent  by  the  defend- 
ant was  a  mere  proposal  which  needed  acceptance  to  make  it  bind- 
ing. On  the  contrary,  I  think  it  was  an  acceptance  to  the  extent 
of  $10,000.  The  latter  proposed  that  the  defendant  should  indorse 
to  the  extent  of  $16,000  (which  was  to  include  $5,000  already 
indorsed),  and  requested  that  he  cable  the  bank  to  that  effect.  He 
did  cable,  "  Will  indorse  ten  thousand."  In  effect  he  said,  I  will  not 
indorse  as  much  as  $15,000,  but  I  will  indorse  to  the  extent  of 
$10,000.  This  was  not  a  proposal.  It  was  an  acceptance  of  the 
proposition  that  he  should  indorse  but  put  a  limit  upon  the  amount. 
Treating  it,  however,  as  an  acceptance,  the  plaintiff  misinterpreted 
the  cablegram  as  an  agreement  on  the  part  of  the  defendant  to 
indorse  $10,000  in  addition  to  the  $5,000  which  he  had  already 
indorsed.  I  think  the  $5,000  which  the  defendant  had  already 
indorsed  must  be  counted  as  a  part  of  the  $10,000  which  he  assented 
to  become  liable  for.  At  the  utmost,  therefore,  the  defendant 
would  be  liable  only  for  one  of  the  two  $5,000  notes  which  were 
discounted  by  the  plaintiff  on  the  faith  of  the  cablegram. 

When  the  note  of  April  thirtieth  became  due,  the  plaintiff  saw 
fit,  without  protesting  it  so  as  to  bind  the  defendant,  to  take  a  new 
note  in  its  place  made  by  the  firm  alone  and  without  the  defendant's 
indorsement.  This  effectually  released  the  defendant  from  any 
liability  respecting  this  old  note  or  the  renewal  taken  in  its  place, 
for  the  taking  of  this  renewal  note  cannot  be  claimed  to  have  been 
in  pursuance  of  the  defendant's  cablegram.  Restricting  the  defend- 
ant's  liability  to  $10,000  only  (including  the  prior  note  which  he 
had  indorsed,  and  which  the  plaintiff  by  its  act  released  him  from 
liability  on),  it  would  leave  only  one  of  the  two  remaining  $5,000 
notes  upon  which  he  would  be  liable  in  any  event. 

The  note  discounted  July  fifteenth  did  not  become  due  until 
after  the  defendant  returned  from  Europe  and  learned  that  the 
plaintiff  had  acted  upon  his  cablegram  by  granting  the  discounts. 
Assuming  that  the  defendant  is  released  from  liability  on  the  note 
discounted  June  twenty-sixth,  because  it  became  due  and  the  firm 
went  into  bankruptcy  before  he  had  any  knowledge  that  the  plain- 
tiff had  acted  upon  his  cablegram,  a  different  situation  applies  to 
the  July  fifteenth  note  because  he  had  notice  respecting  that  before 
it  became  due.    As  to  that  note  I  think  the  plaintiff  would  be  enti- 
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tied  to  recover  on  connecting  itself  with  the  letter  written  to  the 
defendant  to  which  the  cablegram  was  a  response.  Suggestion  has 
been  made  that,  even  if  the  letter  and  cablegram  be  read  together, 
the  contract  would  be  too  indefinite  to  satisfy  the  Statute  of  Frauds 
as  to  the  kind  of  paper  the  defendant  agreed  to  indorse.  I  do  not 
think  this  defect  could  be  urged.  The  letter  specifies  immediate 
necessity  for  discount,  and  I  think  ordinary  commercial  paper  rnn- 
ning  three  or  four  months,  such  as  the  defendant  had  already 
indorsed  for  the  firm,  was  fairly  described  in  the  letter  and  can 
properly  be  read  into  the  contract.  The  defendant  evidently  had 
had  talk  with  the  plaintiff  respecting  discounts  for  the  firm  of 
which  his  son  was  a  member,  before  his  departure  for  Europe,  and 
although  the  plaintiff's  name  is  not  mentioned  in  the  letter  he 
knew  that  "the  bank"  referred  to  was  this  plaintiff,  for  he 
addressed  his  cablegram  to  it.  The  cablegram  which  he  sent 
induced  the  plaintiff  to  make  further  discounts  for  the  accom- 
modation of  H.  J.  Hearn  &  Co.  in  reliance  upon  the  defendant's 
responsibility. 

While  I  concur  in  the  reversal  of  the  present  judgment  for  the 
indicated  defect  in  the  proof,  I  do  not  think,  for  the  reasons  which 
I  have  endeavored  .to  point  out,  that  the  defendant  can  wholly 
escape  liability  if  such  proof  shall  be  supplied. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


Henbt  L.  Pbagee,  Respondent,  v.  Hulbrrt  T.  E.  Beardslst, 

Appellant. 

First  Department,  July  18,  1909. 

Judgment—  practice  —vacating  judgment   by  de&ult  —  discretioii  of 

court  not  unlimited. 

Where  after  a  case  on  the  day  calendar  has  been  called  and  marked  ready  by  the 
plaintiff  and  has  been  passed  several  times  because  of  the  plaintiffs  failure  to 
procure  counsel  to  try  the  case,  and  the  plaintiff,  when  notified  by  his  attor- 
ney that  the  case  would  soon  be  ready  and  that  he  should  attend  at  court, 
refused  to  do  so,  stating  that  he  would  prefer  to  have  the  case  dismissed  and 
reopened,  it  is  an  abuse  of  discretion  to  excuse  the  default  and  vacate  a  Judg- 
ment thereon  entered. 
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The  court  has  not  unlimited  discretion  to  excuse  defaults,  but  should  only  do  so 
when  taken  by  mistake,  inadvertence,  surprise  or  excusable  neglect,  as  provided 
by  section  724  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  defendant,  Hulbert  T.  E.  Beardsley,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New  York 
on  the  17tli  day  of  May,  1909,  granting  the  plaintiffs  motion  to 
vacate  a  judgment  and  for  a  new  trial. 

John  Eweny  for  the  appellant. 

McLaughlin,  J. : 

Action  to  recover  damages  for  an  alleged  slander.  The  com- 
plaint was  dismissed  at  the  trial  on  the  plaintiffs  failure  to  appear. 
Plaintiff  failed  to  appear  on  the  day  fixed  for  trial  because  he  was 
informed,  according  to  his  affidavit,  by  his  counsel  that  it  would 
not  be  necessary  for  him  to  do  so  and  that  an  adjournment  would 
be  had  owing  to  the  sickness  of  counsel. 

The  case  appeared  on  the  call  calendar  March  nineteenth  and  was 
set  for  trial  on  the  twenty-sixth  of  that  month.  The  day  when  the 
case  first  appeared  on  the  day  calendar,  April  eighth,  and  was 
called,  the  plaintiff,  through  his  attorney,  Mr.  Seasongood,  answered 
"Ready,"  and  the  plaintiff  was  informed  of  that  fact,  in  response 
to  which  he  said  he  had  been  endeavoring  to  retain  counsel  to  try 
the  case  but  had  been  unable  to  do  so,  and  he  instructed  Mr. 
Seasongood  if  the  case  were  sent  out  for  trial  to  go  ahead  and  try 
it.  The  case  was  again  called  at  two  o'clock  in  the  afternoon  of 
April  eighth,  and  was  then  passed  until  Monday,  April  twelfth. 
Seasongood  again  communicated  with  the  plaintiff,  advising  him  of 
the  situation,  in  response  to  which  the  plaintiff  said  "  that  he  had 
not  yet  secured  counsel  and  that  if  reached  "  Seasongood  "  should 
try  the  case."  And  the  case  was  held  subject  to  engagement  of 
defendant's  counsel.  Seasongood,  however,  insisted  that  the  action 
be  set  down  for  trial,  urging  among  otlier  reasons  tliat  he  was 
obliged  to  go  to  Baltimore  on  the  evening  of  that  day  and  if  the 
case  were  not  sent  out  at  once  for  trial  he  might  not  be  in  a  position 
to  conclude  the  trial  that  day.  Shortly  thereafter  the  justice  hav- 
ing charge  of  the  call  calendar  announced  that  there  wotdd  be  no 
App.  Div.— Vol.  CXXXIII.        38 
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further  call  of  the  calendar  until  two  o'clock  in  the  afternoon,  and 
Seasongood  then  applied  to  the  court  to  have  the  case  postponed 
until  the  fifteenth  in  order  to  enable  him  to  return  from  Baltimore, 
at  the  same  time  saying  he  was  personally  to  try  the  action  and  no 
suggestion  was  made  then  or  in  fact  at  any  other  time  that  any 
other  counsel  had  been  engaged. 

From  the  moving  papers,  however,  it  does  appear  that  on  the 
fourteenth  of  April  an  eflEort  was  made  by  tlie  plaintiff  to  retain 
Mr.  Palmer.     Mr.  Palmer  being  sick  at  the  time  was  unable  to  go 
ahead  and  try  the  case,  but  said  he  thought  he  "  might  be  able  to 
do  so  the  following  Monday."     On  the  following  morning,  April 
fifteenth,  plaintiff  and  his  attorney  liad  a  conversation,  in  which  the 
plaintiff  advised  the  attorney  that  he  had  retained  Mr.  Palmer  to 
try  the  case,  but  again  asked  Mr.  Seasongood  to  attend  on  the  call 
of  the  calendar,  stating  that  Mr.  Palmer's  representative  would  also 
be  there  with  an  affidavit  as  to  Mr.  Palmer's  illness.     Seasongood 
told  the  plaintiff  that  the  case  was  about  to  be  reached  and  the 
plaintiff  had  better  be  in  court,  to  which  the  plaintiff  replied,  "  that 
he  had  an  important  engagement  and  did  not  think  it  was  necessary 
for  him  to  be  there."     The  case  was  called  on  the  fifteenth  and  the 
defendant  was  present  with  liis  witnesses.     Seasongood  was  present 
in  court  and  applied  for  an  adjournment,  stating  that  Mr.  Palmer 
had  been  retained  to  try  the  case,  and  was  ill,  but  the  learned  jus- 
tice having  charge  of  the  calendar,  in  view  of  the  previous  adjouni- 
ments  obtained  at  the  request  or  on  motion  of  the  plaintiff,  denied 
the  application  and  sent  the  case  out  for  trial  in  Part  IX.     Mr. 
Seasongood  at  once  notified  both  his  own  office  and  the  plaintiff 
that  the  case  had  been  sent  out  for  trial  and  that  the  plaintiff  had 
better  attend  at  once.     Owing  to  the  fact  that  there  was  an  unfin- 
ished case  on  trial  before  the  justice  in  Part  IX,  some  little  time 
elapsed  before  the  case  was  reached.     When  it  was  reached  Mr. 
Seasongood  again  applied  for  an  adjournment  on  the  grounds  there- 
tofore stated,  wliich  application  was  denied.     He  then  stated  that 
he  had  but  one  witness  in  court,  and  that  he  might  not  be  able  to 
procure  the  presence  of  the  plaintiff  until  two  o'clock  that  day,  and 
asked  that  in  the  event  that  the  impaneling  of  the  jury  and  the 
examination  of  the  witness  should  not  occupy  the  full  morning 
session  that  the  case  bo  adjourned  until  that  time.    The  learned 
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jastice  said  he  would  proceed  with  the  case  and  would  determine 
what  to  do  when  the  situation  presented  itself.  A  jury  was  chosen, 
Seasongood  proceeded  and  completed  his  opening,  and  then  he  or 
his  representative  informed  the  plaintiff  by  telephone  that  he  must 
attend  at  once  —  that  it  was  impossible  to  adjourn  the  case  any 
longer,  and  that  he  must  be  ready  at  two  o'clock  in  the  afternoon, 
to  which  the  plaintiff  responded,  "  absolutely  nothing  doing.  That 
case  must  not  go  on.  I  will  not  come  down  to  court  to-day.  I 
would  prefer  that  the  case  be  dismissed,  in  which  event  1  can  have 
it  reopened."  Seasongood  thereupon  advised  the  trial  justice  of 
the  situation  and  asked  leave  to  withdraw  a  juror.  Tliis  was  denied 
and  the  complaint  was  dismissed  upon  plaintiff's  failure  to  proceed. 
tjTpon  the  motion  the  foregoing  facts  appear,  and  I  think  the  court 
erred  in  vacating  the  judgment  and  directing  that  the  case  be 
restored  to  the  calendar  for  trial.  The  case  had  been  regularly 
noticed  for  trial  and  the  trial  actually  entered  upon,  and  no  good 
reason  appears  or  is  suggested  why  the  plaintiff  did  not  proceed, 
except  for  liis  own  convenience. 

The  court,  while  having  discretion  to  excuse  defaults,  does  not 
have  unlimited  discretion.  The  Code  of  Civil  Procedure  (§  724) 
states  when  a  default  may  be  excused.  It  is  when  the  judgment  is 
taken  by  "  mistake,  inadvertence,  surprise  or  excusable  neglect." 
The  judgment  in  this  action  was  not  taken  by  mistake,  inadvert- 
ence, surprise  or  excusable  neglect.  It  was  taken  because  the  plain- 
tiff absolutely  refused  without  excuse  to  appear,  and  because  he 
preferred  to  have  his  default  taken  and  then  speculate  on  what  the 
court  might  do  when  he  applied  to  have  such  default  excused. 
Parties  cannot  trifle  with  the  court  in  this  way.  If  they  choose  to 
do  so,  they  must  abide  by  the  consequences. 

I  think  the  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  to  excuse  the  default  denied,  with 
ten  dollars  costs. 

Ikgb/lhah,  Lacjohun,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Bbainard  T.  Nobbis  and  Noah  Nobbis,  Bespondents,  v.  Chaslbs 
F.  Hoffman  and  William  M.  V.  Hoffman,  Appellanta. 

First  Department,  July  18, 1909. 

Beal  property— action  to  determine  claim  to  lands — alle^tiona  com- 
plying with  statute — extinguishment  of  easement  hy  abandonment 
_  complaint  stating  cause  of  action. 

The  complaint  in  a  statutory  action  to  determine  a  claim  to  real  property  suffi- 
ciently states  the  plaintiffs*  title  and  possession  for  a  year  prior  to  the  acti<m 
and  that  the  defendant  unjustly  claims  an  interest  or  easement  therein,  where  it 
alleges  that  the  plaintiffs  acquired  a  title  in  fee  simple  by  purchase,  that  tbe 
premises  have  been  in  their  possession  for  the  year  next  preceding  the  com- 
mencement of  the  action,  and  sets  forth  the  facts  upon  which  the  defendants 
base  a  claim  to  an  easement  over  a  former  carriageway.  Whether  the  defend- 
ants' claim  be  just  or  no  is  a  question  to  be  determined  in  the  action. 

A  Judgment  in  a  prior  action  enjoining  the  defendants  from  using  an  easement 
over  a  carriageway  for  any  other  purpose  than  as  a  passage  to  and  from  pii- 
^  vate  stables  in  the  rear,  is  not  rea  a^udicata  so  as  to  bar  the  same  plaintiffs 

from  maintaining  a  subsequent  action  to  have  the  easement  declared  aban- 
doned, where  the  question  of  abandonment  was  not  raised  in  the  prior  action 
and  the  facts  underlying  the  second  action  did  not  then  exist. 

An  easement  created  by  deed  is  not  extinguished  by  mere  nonuaer ;  bat  a  cesser 
to  use  under  circumstances  showing  an  intention  to  abandon  the  easement- 
no  matter  for  how  short  a  time  —  works  a  destruction  of  the  right. 

Suit  to  have  an  easement  declared  abandoned.  Complaint  examined,  and  M2. 
to  state  facts  showing  not  only  that  the  legitimate  use  of  the  easement  had 
been  rendered  impossible  by  the  erection  of  an  apartment  house,  but  also  that 
the  easement  had  been  abandoned,  so  that  a  demurrer  to  the  complaint  was 
properly  overruled. 

Inoraham  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Charles  F.  Hoffman  and  another,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiffs,  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  19th  day  of  February,  1909,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term,  ov«^ 
ruling  the  defendants'  demurrer  to  the  complaint 

Cliarles  P,  Northrop^  for  the  appellants. 

Louis  FranJcel^  for  the  respondents.     . 
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MoLaughlin,  J. : 

The  defendants  demurred  to  the^ complaint  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  and  they  appeal. 

The  complaint  alleges,  in  substance,  that  the  plaintiffs  are  the 
owners  in  fee  simple  of  certain  premises  in  the  city  of  Kew  York, 
known  as  No.  110  West  Forty-seventh  street,  and  that  the  defend- 
ants are  the  owners  of  premises  next  adjoining  on  the  easterly  side, 
known  as  Nos.  106  and  108  West  Forty-seventh  street ;  that  in  the 
year  1858  one  Day  was  the  owner  of  all  three  lots  and  conveyed  the 
one  now  belonging  to  plaintiffs  "  subject  to  a  right  of  way  hereby 
reserved  from  47th  Street  to  the  stables  in  the  rear  of  the  two  houses 
on  lots  next  east  of  the  above-described  premises,  *  *  *  which 
carriageway  is  to  be  used  in  common  by  the  owners  of  said  three  lots 
*  *  *  as  a  passage  to  their  respective  stables,  and  the  gate  or  door- 
way is  to  be  kept  closed  by  the  parties  using  the  same  and  the  car- 
riageway kept  in  order  at  the  mutual  and  equal  expense  of  the  owners 
of  said  three  lots"  (Nos.  106, 108  and  110) ;  that  one  of  the  defend- 
ants' predecessors  in  title  conveyed  that  part  of  lot  No.  106  on 
which  the  stable  of  said  lot  was  located  to  one  Gillig,  and  it  there- 
upon became  part  of  a  lot  fronting  on  West  Forty-sixth  street,  by 
reason  of  which  the  easement  belonging  to  that  lot  was  destroyed ; 
that  at  the  time  the  easement  was  created  the  three  lots  were 
intended  to  be  occupied  separately  by  different  persons  as  the 
respective  owners  thereof ;  that  they  were  so  occupied  from  1859 
until  about  the  year  1900,  and  the  right  of  way  used  as  a  carriageway 
from  the  street  to  their  respective  private  stables,  and  for  no  other 
purposes;  that  when  the  defendants  acquired  title  to  Nos.  106  and 
108  the  private  houses  on  such  lots  were  torn  down  and  an  apart- 
ment hotel  seven  stories  in  height,  consisting  of  many  apartments, 
was  erected  thereon ;  that  thereafter  the  defendants  rented  the 
stable  in  the  rear  of  No.  108  as  a  carpenter  shop  and  attempted  to 
use  the  carriageway  referred  to  as  a  means  of  ingress  and.  egress, 
but  were  prevented  from  so  doing  by  a  judgment  procured  by  these 
plaintiffs,  which  enjoined  the  defendants,  their  agents  and  servants 
"  from  using  said  carriageway  for  any  other  purpose  than  as  a  pas- 
sage to  and  from  private  stables  for  the  use  of  the  owners  of  Nos.  106 
and  108  West  47th  Street ; "  that  at  the  present  time  there  is  no 
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Stable  in  the  rear  of  No.  106,  the  ground  on  which  it  stood  having 
been  conveyed  as  stated  ;  that  the  building  in  the  rear  of  No.  108 
is  not  and  cannot  be  used  as  a  stable,  and  has  not  been  so  used  since 
the  defendants  acquired  title  to  such  lot  and  erected  the  apartment 
hotel ;  that  the  apartment  hotel  is  leased  for  a  long  term  of  years, 
and  is  now  occupied  by  tenants  ;  that  the  defendants  themselves  do 
not  reside  there,  have  no  intention  of  so  doing,  and  have  abandoned 
and  surrendered  the  right  of  way  through  plaintiffs'  premises ;  that 
the  purpose  for  which  it  was  created  has  ceased  to  exist,  and  that  it  is 
not  necessary  or  beneficial  to  the  defendants  and  is  injurious  to  the 
plaintiffs.  Judgment  is  asked  that  the  easement  be  declared  aban- 
doned and  surrendered,  and  that  defendants  and  all  claiming  under 
them  be  barred  from  all  claim  of  interest  therein,  and  forever 
enjoined  from  using  tlie  carriageway. 

The  action  is  a  statutory  one  for  the  determination  of  a  claim  to 
real  property.  The  statute  provides  that  where  a  person  has  been 
for  one  year  in  possession  of  real  property  or  of  an  undivided 
interest  therein,  claiming  it  in  fee  or  for  life,  or  for  a  term  of  years 
not  less  than  ten,  he  may  maintain  an  action  to  compel  the  deter- 
mination of  any  claim  adverse  to  his,  including  any  claim  in  the 
nature  of  an  easement  (Code  Civ.  Proc.  §  1638),  and  that  the  com- 
plaint in  such  action  must  set  forth  facts  showing  the  plaintiff's 
right  to  the  real  property  in  question,  together  with  a  description 
of  the  same,  and  that  the  defendant  unjustly  claims,  or  that  it 
appears  from  the  public  records  that  the  defendant  might  unjustly 
claim,  an  estate  or  interest  or  easement  therein.  (Code  Civ.  Proc 
§  1639.) 

It  is  claimed  the  complaint  is  defective  in  that  it  fails  to  state 
under  what  claim  of  title  the  plaintiffs  were  in  possession  of  the 
premises  in  question  for  the  year  immediately  prior  to  the  com- 
mencement of  the  action  and  also  that  a  bare  statement  of  the  fact 
that  defendants  "  unjustly  claim"  an  easement  is  insuflicient.  But 
it  will  be  observed  that  the  complaint  alleges  that  the  plaintiffs  are 
the  owners  in  fee  simple ;  that  they  acquired  title  by  purchase  in 
1898 ;  that  the  premises  have  been  in  their  possession  for  the  year 
next  preceding  the  commencement  of  the  action ;  that  facts  are 
fully  set  forth  upon  which  the  defendants  base  their  claim  of  a 
right  to  use  the  carriageway  and  whether  such  claim  is  just  or  not 
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is  the  question  to  be  determined  in  the  action.     This,  I  think,  is  all 
that  is  necessary  under  the  provisions  of  the  Code  cited. 

It  is  also  contended  that  the  judgment  in  the  prior  action  is  res 
adjudicata  as  to  the  right  of  the  defendants  to  use  the  carriageway 
and  that  it  estops  the  plaintiffs  from  asserting  to  the  contrary. 
That  action  was  to  restrain  the  misuser  of  the  easement,  while  this 
action  is  to  have  it  declared  abandoned.  It  was  held  in  Griffen  v. 
Keese  (187  N.  Y.  454)  that,  where  a  second  suit  between  the  same 
parties  is  upon  a  different  cause  of  action,  a  judgment  in  a  prior 
action  is  not  conclusive  as  to  all  matters  which  might  have  been 
litigated,  but  only  as  to  such  poiiits  or  questions  as  were  actually  in 
issue  and  adjudicated  therein.  The  question  of  the  abandonment 
of  the  easement  does  not  seem  to  have  been  raised  in  the  prior 
action,  nor  does  it  appear  from  the  complaint  that  the  facts  upon 
which  the  present  claim  of  an  abandonment  is  predicated  existed  at 
the  time  the  prior  action  was  commenced.  — 

Tliis  brings  us  to  the  consideration  of  the  main  question  presented 
on  the  appeal,  and  that  is  whether  the  complaint  states  facts  which, 
if  proved,  would  entitle  plaintiffs  to  the  relief  asked.  The  easement 
in  question  was  created  by  reservation  in  a  deed.  It  could  not  be 
extinguished  by  mere  non-user,  but  a  cesser  to  use  under  circum- 
stances showing  an  intention  to  abandon  the  easement  —  no  matter 
for  how  short  a  time  —  works  a  destruction  of  the  right.  {Grains. 
Fox,  16  Barb.  184;  Snell  v.  Levitt,  110  N.T  595 ;  HearttY.Krvr 
ger,  121  id.  386 ;  Bofyy  v.  N.  Y.  G.  <&  H,  R.  li.  R.  Go,,  142  id. 
176 ;  Deevea  v.  GonstaUe,  87  App.  Div.  352.) 

In  the  case  last  cited  the  common  grantor  of  the  parties  had,  in 
1858,  conveyed  the  property  belonging  to  the  plaintiffs  subject  to  a 
covenant  not  to  build  any  other  than  a  tiret-class  dwelling  house 
thereon  and  not  to  build  upon  a  certain  plot  described  adjoining 
the  premises  of  the  grantor  upon  which  stood  a  dwelling  house. 
Thereafter  the  neighborhood  ceased  to  be  used  for  residential  pur- 
poses and  in  1879  the  defendants'  testator,  who  had  acquired  title 
to  the  adjacent  premises,  tore  down  the  dwelling  and  erected  a 
building  for  business  purposes.  It  was  held  that  this  act  operated 
as  an  extinguishment  of  whatever  easement  had  theretofore  existed. 
Mr.  Justice  Hatch,  who  delivered  the  opinion  of  the  court,  said : 
"  Rgstrictive  covenants  of  the  character  now  under  consideration 
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are  to  be  construed  most  strongly  against  the  covenant,  such 
construction  to  be  in  accordance  with  the  intent  of  the  parties  as 
expressed  therein,  coupled  with  the  surrounding  circumstances  as 
nearly  as  the  same  can  be  ascertained.  *  *  *  "We  must  have 
clearly  in  mind,  in  construing  the  covenant  now  under  considera- 
tion, the  purpose  and  use  to  wjiich  the  land  and  building  were 
devoted  and  the  circumstances  surrounding  such  use  at  the  time 
when  the  covenant  was  made,  as  well  as  to  consider  the  terms  of 
the  covenant  itself.  *  »  »  If  there  were  no  other  reasons  there- 
for, we  should  regard  the  radical  change  and  the  cesser  of  use  of  the 
property  for  residential  purposes  ^  furnishing  a  sufficient  ground  to 
deny  an  enforcement  of  tlie  covenant.  In  addition  to  this,  we  are 
also  of  opinion  that  when  the  successors  of  the  grantor  in  the  deed 
tore  down  the  dwelling  and  erected  a  business  block  thereon  *  *  * 
it  amounted  to  an  extinguishment  of  whatever  easement  had  there- 
tofore existed  upon  the  adjoining  property.  Such  act  was  incon- 
sistent with  the  terms  of  the  restrictive  covenant,  its  language,  and 
intention.'* 

In  the  case  now  before  us,  when  the  easement  was  created,  the 
three  lots  involved  were  occupied  by  their  respective  owners  for 
private  dwellings,  and  it  seems  to  me  perfectly  obvious  from  the 
language  used  in  the  grant  that  it  was  intended,  and  the  complaint 
so  alleges,  that  the  carriageway  should  be  used  only  for  the  benefit 
of  such  owners  as  a  carriageway  to  the  private  stables  in  the  rear  of 
their  residences  and  while  they  so  occupied  them.  When  these 
dwellings  were  torn  down  and  the  defendants  erected  in  tlieir  place 
a  large  apartment  hotel  they  thereupon  extinguished  whatever  ease- 
ment they  had  theretofore  in  the  carriageway,  because  such  act  was 
inconsistent  with  the  terms  of  the  reservation.  The  judgment  in 
the  prior  action  determined  that  tlie  right  of  way  could  not  be  used 
for  any  other  purpose.  The  circumstances  under  which  it  was 
reserved  and  the  necessity  for  its  use  no  longer  exist.  Instead  of 
the  two  private  dwellings  occupied  by  their  respective  owners  lots 
106  and  108  are  occupied  by  many  people  in  separate  apartments, 
such  as  could  not  have  been  within  the  contemplation  of  the  common 
grantor.  {Kitching  v.  Broxon^  180  N.  Y.  414.)  The  facts  alleged 
in  the  complaint,  which  are  admitted  by  the  demurrer,  not  only 
show  that  the  legitimate  use  of  the  easement  has  been  rendered 
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impossible  by  the  erection  of  the  apartment  house,  but  also  that  the 
easement  has  been  abandoned.  {Rohy  v.  N,  Y,  C,  cfe  II,  R.  R,  R, 
Co,y8up7*a;  Canny  \,  Andrews^  123  Mass.  155.)  That  being  so, 
the  plaintiffs  are  entitled  to  be  relieved  from  the  restrictions  upon 
their  property. 

The  interlocutory  judgment  should,  therefore,  be  aflSrmed,  with 
costs,  with  leave  to  the  defendants  to  withdraw  the  demurrer  and 
answer  on  payment  of  costs. 

Clarke  and  Scott,  JJ.,  concurred ;  Ingraham  and  Laughlin, 
JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  complaint  alleges  that  in  the  year  1858  one  Harry  Day  was 
the  owner  of  a  certain  parcel  of  land,  situate  on  the  southerly  side  of 
Forty-seventh  street,  distant  100  feet  westerly  of  Sixth  avenue,  being 
75  feet  in  width  upon  the  street  and  132  feet,  more  or  less,  in  depth. 

The  owner  seems  to  have  divided  this  property  into  three  lots  of 
22  feet  each,  beginning  at  the  point  nearest  Sixth  avenue.  Upon 
the  rear  of  these  lots  was  constructed  a  stable  for  each  lot,  and  there 
was  a  carriageway  connecting  the  street  with  these  stables  which 
commenced  166  feet  west  of  Sixth  avenue.  The  plaintiffs  are  the 
owners  of  the  westerly  side  of  said  lots,  which  inchided  the  fee  of  the 
carriageway.  Day  conveyed  the  westerly  lot,  including  the  car- 
riageway, with  the  following  reservations :  "  Subject  to  a  right  of 
way  hereby  reserved  from  47th  street  to  the  stables  in  the  rear  of 
the  two  houses  on  lots  next  east  of  the  above-described  premises,  as 
the  same  is  shown  on  the  annexed  diagram  marked  '  Carriageway ' 
and  colored  yellow,  which  carriageway  is  to  be  used  in  common  by 
the  owners  of  said  three  lots  shown  on  said  diagram  as  a  passage  to 
their  respective  stables."  The  diagram  annexed  to  this  deed  is 
made  a  part  of  this  complaint.  The  westerly  of  these  lots,  with  the 
carriageway,  has  been  acquired  by  the  plaintiffs,  the  conveyance  of 
which  was  subject  to  the  easement  or  right  of  way  reserved  in  the 
original  deed  of  Day  conveying  the  westerly  lot.  The  two  easterly 
lots  were  conveyed  by  Day,  the  conveyances,  after  describing  the 
particular  property  conveyed,  granted  "a  right  of  way  from  Forty- 
seventh  street  to  the  stables  in  the  rear  of  the  premises  above 
described,  and  also  subject  to  a  right  of  way,  which  said  right  of  way 
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above  granted  and  reserved  is  shown  on  the  diagram  annexed  to  a  cer- 
tain deed  whereby  the  westerly  portion  of  the  said  premises  were  con- 
veyed   *    *    *    and  which  [carriageway]  is  to  be  used  in  common  by 
the  owners  of  the  three  lots  shown  on  said  diagram  as  a  passage  to 
their  respective  stables."     The  complaint  alleges  that  the  two  east- 
erly lots  have  been  conveyed  to  the  defendants;  that  at  the  time 
of  the  original  conveyance  of  the  said  lots,  these  three  lots  were 
intended   to  be  occupied,  each  of  them  separately,  by  different 
persons  as  respective  owners  thereof,  and  they  were  so  occupied 
from  the  year  1859  until  about  the  year  1900,  and  the  right  of  way 
created  as  aforesaid  was  used  by  the  said  owners  for  the  purposes 
of  a  carriageway  from  the  street  to  their  respective  private  stables 
and  for  no  other  purposes  ;  and  that  when  the  defendants  acquired 
title  to  the  two  easterly  lots  the  private  houses  on  the  said  lots  were 
torn  down  and  a  large  apartment  house  of  seven  stories,  consisting 
of  several  apartments,  was  erected  on  the  said  two  lots,  having  a 
frontage   of  forty-four  feet  on  Forty-seventh  street  ;  that  at  the 
present  time  there  is  no  stable  in  the  rear  of  lot  No.  106  West 
Forty-seventh  street,  the  easterly  lot  of  the  jJlot  in  question ;  that 
the  ground  on  which  the  stable  stood  was  conveyed  to  the  owner 
of  the  property  fronting  on  Forty-sixth  street ;  that  the  building  in 
the  rear  of  premises  No.  108  West  Forty-seventh  street,  the  center 
lot  of  the  plot,  is  not  used  and  cannot  be  used  as  a  stable  and  has 
not  been  used  as  a  stable  since  the  defendants  acquired  title  to  the 
property  and  erected  the  apartment  hotel  as  above  stated ;  that  the 
defendants  themselves  do  not  reside  in  the  said  apartment  house 
and  have  no  intention  of  doing  so,  as  the  plaintiffs  are  informed 
and  verily  believe ;  and  that  by  the  erection  of  the  said  apartment 
hotel,  as  above  stated,  and  the  failure  to  use  the  said  right  of 
way  as  a  carriageway  to  private  stables  in  the  rear  of  said  premises 
by  the  owners  thereof,  the  defendants  abandoned  and  surrendered 
the  right  of  way  through  and  from  the  plaintiffs'  premises  and  that 
the  use  of  the  said  carriageway  is  no  longer  necessary  and  that  the 
purposes  for  which  said  carriageway  was  created  have  ceased  to 
exist  and  the  maintenance  thereof  is  not  beneficial  to  the  defend- 
ants and  injurious  to  the  plaintiffs ;  and  the  plaintiffs,  therefore, 
demand  judgment  that  the  defendants  and  all  claiming  under  them 
be  barred  from  all  claim  to  an  estate  or  interest  or  easement  in  the 
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carriageway  described  in  the  complaint.    A  demurrer  was  interposed, 
which  was  overruled. 

I  think  it  clear  that  there  is  no  allegation  which  justifies  the  court 
in  determining  that  the  defendants  have  abandoned  their  easement 
or  tli8,t  the  plaintifEs  are  entitled  to  have  a  judgment  barring  the 
defendants  from  all  claim  to  an  estate,  interest  or  easement  in 
the  carriageway.  Tlie  owner  of  the  entire  piece  of  property  con- 
veyed to  the  defendants'  grantors  two  lots  on  the  street,  upon  which 
there  were  stables  erected  in  the  rear,  and  as  an  appurtenant  to  the 
property  conveyed  granted  a  right  of  way  from  Forty-seyenth  street 
to  the  stables  in  the  rear  of  the  premises  conveyed.  This  easement 
became  property  appurtenant  to  the  defendants'  property  and  to 
w^hich  the  plaintiffs'  property  was  subject.  It  was  not  restricted  to 
a  stable  to  be  used  by  the  occupant  of  either  of  the  lots  of  which 
the  right  of  way  was  an  appurtenant,  but  the  owners  of  the  lots 
were  entitled  to  maintain  stables  and  the  right  of  way  appurtenant 
to  them,  although  neither  of  them  lived  in  the  house  upon  the 
property  to  which  the  right  of  way  was  an  appurtenant.  This  right 
of  way  or  easement  thus  became  the  property  which  vested  in  the 
defendants'  grantors  and  which  passed  by  conveyance  to  the  defend- 
ants. The  plaintiffs'  property  was  conveyed  subject  to  this  easement 
or  right  of  way.  The  grant  did  not  in  any  manner  depend  upon 
the  use  to  which  the  property  abutting  on  tiie  street  should  be  put, 
or  limit  the  right  of  the  owners  of  the  property  to  maintain  a  stable 
npon  the  rear  and  Iiave  access  to  tlie  street  from  such  stable.  To 
justify  a  destruction  of  this  easement  they  .must  allege  and  prove 
either  adverse  possession  for  twenty  years,  or  such  facts  as  would 
justify  a  finding  of  abandonment.  There  are  no  facts  alleged  that 
would  justify  the  court  in  finding  an  abandonment.  The  complaint 
further  alleges  that  in  an  action  brought  to  restrain  the  defendants 
from  using  one  of  these  stables  as  a  carpenter  shop,  a  judgment  was 
entered  enjoining  the  defendants  from  using  said  carriageway  for 
any  other  purpose  than  as  a  passage  to  and  from  private  stables  for 
the  use  of  the  owners  of  JSios.  106  and  108  West  Forty-seventh 
street.  Assuming  that  the  adjudication  bound  tlie  defendants  as  to 
their  right  to  use  these  stables  for  any  other  purpose  than  that  of 
a  private  stable,  or  any  right  of  way,  except  as  a  right  of  way  to  a 
private  stable,  there  was  no  adjudication  which  would  be  binding 
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upon  any  one  that  the  defendants  had  abandoned  the  right  of  way, 
but,  if  anything,  an  adjudication  that  defendants  had  a  right  of  way 
to  a  private  stable. 

The  rule  is  well  settled  that  mere  non-use  is  of  no  importance  as 
evidence  of  abandonment.  In  Hohy  v.  JV.  Y.  C.  <&  H,  R.  12.  H. 
Co.  (142  N.  T.  176)  it  was  said :  "  The  mere  use  of  the  easement  for 
a  purpose  not  authorized,  the  excessive  use  or  misuse,  or  the  tem- 
porary abandonment  thereof,  are  not  of  themselves  sufficient  to  con- 
stitute an  abandonment.  *  *  *  Under  these  authorities  the  acts 
claimed  to  constitute  the  abandonment  of  an  easement  must  show 
the  destruction  thereof,  or  that  its  legitimate  use  has  been  rendered 
impossible  by  some  act  of  the  owner  thereof,  or  some  other 
unequivocal  act  showing  an  intention  to  permanently  abandon  and 
give  up  the  easement."  (See,  also,  Welsh  v.  Taylor ^  134  N.  Y. 
450.)  The  plaintiflEs,  in  accepting  a  conveyance  expressly  subject 
to  the  easement,  recognized  the  existence  of  the  easement,  and  in 
the  absence  of  the  allegation  of  any  act  to  justify  a  finding  that  the 
easement  had  been  abandoned,  there  is  no  cause  of  action  to  have 
it  declared  that  the  easement  no  longer  aflfects  the  property,  and 
for  that  reason  the  demurrer  should  have  been  sustained. 

Laughlin,  J.,  concurred. 

Judgment  aflSrmed,  with  costs,  with  leave  to  defendants  to  with- 
draw demurrer  and  answer  on  payment  of  costs. 


EosALYNDE  A.  DE  LiMA  Mater,  Appellant,  V.  Maby  a.  BtTBB  and 
Othei^s,  Respondents. 

First  Department,  July  18, 1909. 

Mortgage  —  effect  of  inBtrument  not  containing  covenaata  of  titl«  — 
lien  of  two  simultaneous  purchase-money  mortgages  covering  entire 
interest  of  mortgagor  —  when  lien  of  junior  mortgage  not  affected  by 
foreclosure  of  prior  mortgage — erroneous  Judgment — corporatioa — 
prior  liens  not  cut  off  by  receiver's  deed. 

Where  a  mortgage  contains  no  covenants  of  title  or  warranty  it  coyen  only  audi 

interest  as  the  mortgagor  had  when  it  was  given. 
Where  two  persons  each  owning  an  undivided  one-fourth  Interest  in  lands  ood- 
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yeyed  their  respectiye  interests  to  the  same  grantee,  who  gave  back  to  each  of 
them  a  purchase-money  mortgage  covering  all  the  right,  title  and  interest  of 
the  grantee  in  the  premises  conveyed,  and  both  deeds  and  both  mortgages 
were  dated  the  same  day  and  recorded  at  the  same  time,  the  mortgages  were 
each  a  lien  upon  the  undivided  one-half  of  the  property  acquired  by  the 
mortgagor. 

Where  one  of  such  mortgages  has  been  paid  the  lien  of  the  other  covers  the 
whole  of  the  undivided  half  owned  by  the  mortgagor,  and  is  not  restricted  to 
the  undivided  one-fourth  owned  by  the  grantor  at  the  time  of  the  conveyance. 

Although  a  junior  mortgagee  is  made  party  defendant  to  an  action  to  foreclose 
a  prior  mortgage  covering  only  one-half  of  the  property,  its  lien  upon  the 
remaining  one-half  is  not  cut  off  by  reason  of  the  fact  that  it  did  not  protest 
against  an  erroneous  Judgment  which  directed  the  sale  of  the  entire  premises 
even  if  it  had  notice  of  the  terms  of  sale. 

Where  on  the  sale  of  the  real  property  of  an  insolvent  corporation  the  notice  of 
sale  and  the  deed  given  thereon  purport  to  convey  only  the  "  right,  title  and 
interest  of  the  receivers  *  *  *  subject,  however,  to  all  mortgages,  liens 
and  incumbrances  thereon,"  the  lien  of  prior  mortgages  is  not  cut  off. 

Appeal  by  the  plaintiff,  Rosalynde  A.  de  Lima  Mayer,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oflSce  of  the  clerk  of  tlie  county  of  New  York 
on  the  23d  day  of  August,  1906,  confirming  the  report  of  a  referee 
and  directing  the  distribution  of  surplus  moneys. 

Zauis  MarahaU  and  Abraham  Benedict^  for  the  appellant. 

Branson  Winthropy  for  the  respondent  Morton  Trust  Company, 
as  trustee. 

MoLaughlin,  J. : 

This  action  was  brought  for  the  foreclosure  of  a  mortgage  upon 
certain  real  estate  in  the  city  of  New  York  known  as  Nos.  232-234 
West  Eighteenth  street.  The  mortgage  was  given  in  1882  to  the 
Emigrant  Industrial  Savings  Bank  and  subsequently  assigned  to  the 
plaintiff.  Upon  the  sale  of  the  premises  a  surplus  of  nearly  $13,500 
was  realized.  Several  parties  claimed  to  have  liens  on  such  sum 
and  a  referee  was  appointed  to  ascertain  the  amounts  and  priority 
thereof.  He  reported  that  after  the  payment  of  certain  expenses 
three-fourths  of  the  balance  should  be  paid  to  the  respondent 
Morton  Trust  Company,  as  trustee,  and  one-fourth  to  the  plaintiff, 
$353.18  with  interest  from  July  25, 1902,  to  be  first  paid  from  the 
plaintiff's  share  to  B.  &  A.  C.  Weil,  attorneys,  whose  right  thereto 
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is  not  contested.  The  plaintiflp  appeals  from  an  order  confirming 
his  report  and  directing  a  distribution  in  accordance  therewith. 

It  appears  that  subsequent  to  the  giving  of  the  mortgage  fore- 
closed the  premises  were  devised  to  the  four  children  of  one 
Sommer.  On  the  12th  of  March,  1889,  two  of  these  children, 
Emma  J.  and  Sebastian,  conveyed  their  respective  undivided  one- 
fourth  interests  therein  to  the  same  grantees,  Moser  &  Heiden- 
heimer,  who  gave  back  to  each  of  them  a  purchase-money  mort- 
gage for  $20,000,  covering  all  the  right,  title  and  interest  of  the 
grantees  in  the  premises  conveyed.  Both  deeds  and  both  mort- 
gages were  dated  the  same  day  and  all  four  were  subsequently 
recorded  at  the  same  time.  Moser  &  Heidenheimer,  prior  to  each 
conveyances,  had  no  interest  in  the  property,  but  they  thereafter 
acquired  an  additional  one-fourth  interest.  The  mortgage  given  to 
Emma  J.  was  subsequently  paid,  but  the  one  given  to  Sebastian  was 
not  paid  and  was  foreclosed  by  his  executrix  in  1898,  as  appears 
later,  and  one  of  the  principal  questions  presented  on  the  appeal  is 
what  interest  in  the  property  was  covered  by  this  mortgage. 

In  February,  1894,  title  to  the  entire  premises  had  become  vested 
in  the  Bavarian-Star  Brewing  Company  and  to  secure  an  issue  of 
its  bonds  it  mortgaged  all  its  property,  including  the  premises  in 
question,  to  the  State  Trust  Company,  now  the  respondent  Morton 
Trust  Company,  as  trustee,  for  $900,000.  The  brewing  company 
was  thereafter  dissolved  and  its  property  sold  pursuant  to  an  order 
of  the  court.  The  premises  in  question,  together  with  other  prop- 
erty, were  conveyed  to  the  purchaser,  plaintiflf's  husband,  by  deed 
dated  March  27,  1897,  and  he  immediately  conveyed  the  same  to 
the  Colonial  Brewing  Company.  In  May,  1897,  the  action  to  fore- 
close the  mortgage  given  by  Moser  &  Heidenheimer  to  Sebastian 
Sommer  was  commenced.  The  lien  of  this  mortgage  was  superior  to 
the  lien  of  the  trust  company  mortgage  and  the  trust  company  was 
made  a  party  defendant  to  the  action.  The  action  resulted  in  a  judg- 
ment of  foreclosure  and  sale  and  the  decree  directed  the  sale,  not  of 
the  mortgagors'  interest,  but  of  the  entire  premises.  The  sale  took 
place  on  the  15th  of  July,  1898,  and  , the  premises  were  purchased 
by  the  plaintiff,  who  received  a  deed  which  purported  to  convey 
the  entire  premises  to  her.  She  immediately  conveyed  the  same  to 
the  Colonial   Brewing  Company,  taking  back  a  purchase-monej 


Digitized  by 


Google 


Mayer  v,  Bckk-  607 


App.  Div.]  First  Department,  July,  1909. 

mortgage  for  $12,000.  This  mortgage  was  subsequently  foreclosed, 
a  decree  having  been  entered  on  the  25th  of  July,  1902.  The 
amount  due  was  something  over  $10,000,  but  a  sale  of  the  property 
was  stayed,  the  Colonial  Brewing  Company  being  in  bankruptcy, 
and  it  is  under  tins  decree  that  the  plaintiff  claims  the  surplus 
which  has  been  realized  in  the  present  action. 

It  must  be  conceded  that  whatever  interest  the  plaintiff  purchased 
on  the  foreclosure  of  the  Sommer  mortgage,  she  conveyed  to  the 
Colonial  Brewing  Company  and  the  purchase-money  mortgage 
which  the  Colonial  Brewing  Company  gave  to  her  was  free  from  any 
lien  of  the  trust  company's  mortgage,  and  to  that  extent  she  has  a  right 
superior  to  it  to  the  surplus  in  question.  This  interest  the  learned 
referee  found  to  be  an  undivided  one-fourth,  but  I  am  of  the  opinion 
that  he  erred  in  reaching  that  conclusion.  The  mortgage  contained  no 
covenants  of  title  or  warranty  and  consequently  covered  only  the  inter- 
est which  Moser  &  Heidenlieimer  had  when  it  was  given.  {Jackson 
V.  lAtteU,  56  N.  Y.  108  ;  Nat.  Fire  Ina.  Co.  v.  McKay,  5  Abb.  Pr. 
[N".  S.]  445  ;  Donovan  v.  Twist,  85  App.  Div.  130.)  Moser  &  Hei- 
denlieimer acquired  from  Emma  J.  and  Sebastian  Sommer  an  undi- 
vided one-half  interest  in  the  property  The  deeds  and  mortgages 
were  given  at  the  same  time  and  constituted  a  single  transaction.  It 
most  be  assumed  tliat  title  was  conveyed  to  them  before  the  mort- 
gages were  given  and  there  being  no  priority  between  the  deeds,  it 
follows  that  the  right,  title  and  interest  covered  by  the  mortgages 
was  an  undivided  half.  It  is  true  they  were  purchase-money 
mortgages  and  that  each  grantor  had  conveyed  only  a  one-fourth 
interest,  but  unless  one  deed  was  given  prior  to  the  other  —  which 
plainly  was  not  the  case  —  the  mortgages  were  each  a  lien  upon  an 
undivided  half.  The  mortgage  to  Emma  J.,  as  we  have  seen,  was 
paid.  The  one  to  Sebastian  was  not  and  lam  of  the  opinion  that  it 
clearly  attached  to  the  half.  The  mortgage  contains  the  statements 
that  the  mortgaged  premises  were  "  part  of  the  same  property  this 
day  conveyed  "  by  Sommer  to  Moser  ife  Heidenheimer,  and  "  this 
mortgage  being  given  to  secure  a  part  of  the  purchase  price  thereof." 
These  statements,  as  appears  from  the  referee's  opinion,  seem  to 
have  influenced  him  in  reaching  the  conclusion  that  the  mortgage 
covered  only  one-fourth,  but  he  overlooked  the  fact  that  Sommer,V 
by  the  same  deed,  conveyed  riot  only  his  interest  in  the  two  lots  in 
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question,  Nos.  232-234:,  but  Nos.  221,  223,  225  and  227  as  well, 
BO  that  these  statements  have  no  real  significance  when  applied  to 
the  whole  subject  of  the  grant.  The  mortgaged  premises,  whether 
a  fourth  or  a  half,  were  "  part  of  the  same  property  this  daj  con- 
veyed "  and  the  mortgage  was  "  to  secure  a  part  of  the  purchase 
price  thereof." 

The  appellant  further  claims  that  since  the  judgment  directed  the 
sale  of  the  entire  premises  and  the  trust  company  was  a  party  to  the 
action,  the  lien  of  its  mortgage  upon  the  remaining  one-lialf  was 
thei-eby  foreclosed.  It  is  true  it  had  notice  of  the  terms  of  sale, 
and  it  is  also  claimed  that  by  its  failure  to  protest  or  take  measures 
to  have  the  same  corrected  it  is  now  estopped  from  asserting  its 
lien.  This  conclusion,  however,  does  not  follow.  The  mortgage 
covered  only  a  half  interest  in  the  property,  and  as  to  such  interest, 
concededly  it  was  superior  to  the  lien  of  the  trust  company  mort- 
gage. The  trust  company  had  no  defense  to  the  action  to  foreclose 
the  mortgage  on  that  interest  and  I  do  not  think  it  was  under  any 
obligation  to  protest  because  the  judgment  directed  a  sale  of  more 
than  the  mortgagors'  interest.  It  has  been  held  that  a  prior  incnm- 
brancer's  lien  is  not  cut  oflE  by  such  a  judgment.  {Emigrant  Ifidus- 
trial  Savings  Bank  v.  Goldman^  75  N.  Y.  127 ;  Smith  v.  HobertSj 
91  id.  470 ;  Jaoohie  v.  MicTde^  144  id.  237 ;  StUlwell  v.  Hart^  40 
App.  Div.  112.) 

It  is  further  claimed  on  the  part  of  the  appellant  that  the  lien 
acquired  by  the  trust  company  mortgage  was  destroyed  by  the  sale 
made  to  the  plaintiflE's  husband  by  the  receivers  in  the  dissolution 
proceedings  of  the  Bavarian-Star  Brewing  Company.  He  conveyed 
whatever  interest  he  acquired  at  that  sale  to  the  Colonial  Brewing 
Company  prior  to  the  purchase-money  mortgage  given  by  it  to  the 
plaintiflPand  the  contention  is  that  by  reason  of  that  fact  the  purchase- 
money  mortgage  given  by  the  Colonial  Brewing  Company  covered 
the  entire  premises  and,  therefore,  entitles  the  plain tiflf  to  the  entire 
surplus.  The  claim  thus  made  is  principally  based  upon  the  fact 
that  the  property  of  the  Bavarian-Star  Brewing  Company,  which 
was  sold  upon  its  voluntary  dissolution,  included  the  premises  in 
question  and  that  such  property  was  sold  free  and  clear  from  the 
}ien  of  the  trust  company  mortgage  and  it  was  thereby  deprived 
of  any  interest  which  it  theretofore  had.     There  is,  in  fact,  no 
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foundation  bo  far  as  I  can  discover  for  this  claim.  None  of  the 
papers  in  the  proceeding  by  which  the  sale  was  brought  about  indi- 
cate that  the  real  property  of  the  brewing  company  was  sold  free 
from  all  liens  and  incumbrances.  It  was  only  certain  personal 
property  that  was  so  sold  and  the  terms  of  sale  show  that  only  the 
**  right,  title  and  fnterest  of  the  receivers  "  in  the  real  property  was 
offered  for  sale.  The  report  of  sale  indicates  the  same  thing,  while 
the  deed  given  in  pui*8uance  of  the  sale  purports  to  convey  only 
"  all  thef  right,  title  and  interest  of  the  receivers  and  of  the  Bavarian- 
Star  Brewing  Company  "  and  that  the  conveyance  is  "  subject,  how- 
ever, to  all  mortgages,  liens  and  incumbrances  thereon."  There 
were  then  several  mortgages  which  were  liens  upon  the  premises 
here  under  consideration,  viz.,  the  one  to  the  Emigrant  Industrial 
Savings  Bank,  the  one  to  Sebastian  Soramer,  the  one  to  the 
State  Trust  Company  —  also  others  —  and  it  seems  to  me  clear 
that  it  was  never  intended  to  sell  the  premises  freed  from  the  lien 
of  these  mortgages,  or  any  of  them,  and  if  it  was  the  court 
had  no  power  to  direct  such  sale.  One  holding  a  valid  lien  upon 
real  property  cannot  be  deprived  of  it  without  his  consent,  and  all 
the  power  which  the  court  has  with  reference  to  directing  a  sale  on 
the  dissolution  of  a  corporation  is  to  order  all  the  right,  title  and 
interest  of  the  corporation  or  the  receivers  sold.  {Matter  of  Cole- 
many  174  N.  Y.  373 ;  People  v.  iT.  T.  BuHding-Loan  Banking 
Co.,  189  id.  233.) 

If  the  foregoing  views  be  correct,  then  it  follows  the  order 
appealed  from  should  be  modified  so  as  to  direct  that  after  the 
expenses  of  the  proceeding  are  paid,  one-half  of  the  balance  should 
be  paid  to  the  Morton  Trust  Company  as  trustee,  and  the  other 
half — after  the  payment  to  R.  &  A.  C.  Weil  of  the  amount  due 
them  —  paid  to  the  plaintiflE,  and  as  thus  modified  the  same  is 
affirmed,  without  costs  to  either  party. 

Ingbaham,  Laughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order,  modified  as  directed  in  opinion  and  as  modified  aflirmed, 
without  costs.     Settle  order  on  notice. 

App.  Div.— Vol.  CXXXIII.    .    39 
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Giovanni  Gcffanti.  Suing  on  Behalf  of  Himself  and  of  All  Other 
Creditors  of  Francesco  Zanouni,  WIio  May  Be  Similarly  Situ- 
ated, and  Who  May  Come  in  and  Become  Parties  and  Contribute 
to  the  Expenses  of  this  Action,  Appellant,  v.  National  Surety 
Company,  Bespondent,   Impleaded  with  Francesco  Zanolini, 

Defendant. 

First  Department,  July  13.  1909. 

Principal  and  agent  —  transmission  of  money  to  foreign  countries  — 
chapter  186  of  Laws  of  1907  constitutional  —  plaintiff  must  sue  surety 
in  equity  on  behalf  of  himself  and  others. 

Chapter  185  of  the  Laws  of  1907,  requiring  persons  engaged  in  selling  tickets  for 
transportation  to  or  from  foreign  countries,  who,  in  conjunction  therewith, 
carry  on  the  business  of  transmitting  money  to  foreign  countries,  to  file  a  bond 
to  the  People  of  the  State  conditioned  for  the  faithful  holding  and  transmission 
of  said  money,  is  constitutional. 

The  fund  represented  by  such  bond  is  not  for  the  benefit  of  one  person  who  has 
deposited  money  for  transmission  to  a  foreign  country  but  is  for  the  benefit  of 
all  such  persons.  And  hence,  where  the  principal  having  converted  moneys 
received  for  transmission,  has  been  declared  bankrupt  and  absconded,  a  cred- 
itor must  sae  the  surety  in  equity  on  behalf  of  himself  and  all  creditors  simi- 
larly situated.    He  cannot  maintain  an  action  at  law  for  his  sole  benefit. 

Appeal  by  the  plaintiff,  Giovanni  Guffanti,  suing  on  behalf  of 
himself,  etc.,  fron^  an  interlocutory  judgment  of  the  Supreme  Court 
in  favor  of  the  defendant,  National  Surety  Company,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day 
of  April,  1909,  upon  the  decision  of  the  court,  rendefed  after  a  trial 
at  the  New  York  Special  Term,  as  resettled  by  an  order  entered  in 
said  clerk's  office  on  the  13th  day  of  April,  1909,  sustaining  the  said 
defendant's  demurrer  to  the  complaint. 

Joseph  J,  CorUy  for  the  appellant.  » 

G.  Walter  ArtZy  for  the  respondent. 

McLaughlin,  J. : 

The  complaint  alleges  in  substance  that  the  plaintiff  deposited 
with  the  defendant  Zanolini  $600  for  transmission  to  a  person  in 
Italy,  and  that  Zanolini  converted  it  to  his  own  use,  has  since  been 
declared  a  bankrupt  and  has  .absconded. 

The  action  is  brought  to  recover  upon  a  bond  given  by  Zanolini 
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and  the  National  Surety  Company  as  surety,  pursuant  to  chapter 
185  of  the  Laws  of  1907.  The  plaintiff  brings  the  action  in  equity 
on  behalf  of  himself  and  all  other  creditors  of  Zanolini  similarly 
situated  who  may  join  in  the  action,  alleging  that  there  are  more 
than  150  of  such  creditors,  and  that  the  aggregate  of  their  claims  is 
in  excess  of  $15,000,  the  penalty  of  the  bond.  The  surety  com- 
pany demun*ed  to  the  complaint  on  the  ground  that  it  did  not  state 
fact«  sufficient  to  constitute  a  cause  of  action ;  also,  that  the  plain- 
tiff has  not  legal  capacity  to  maintain  an  action  in  equity  on  behalf 
of  himself  and  other  creditors  similarly  situated.  The  demurrer 
was  sustained  upon  both  grounds,  and  plaintiff  appeals. 

I^irst.  It  is  contended  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  because  the  statute  (Laws  of 
1907,  chap.  185)  under  which  the  bond  was  given  is  unconstitu- 
tional. That  question  has  recently  been  considered  by  this  court  in 
Masco  V.  United  Surety  Co.  (132  App.  Div.  300),  where  it  was 
held  that  the  statute  is  constitutional,  and  it  is  nnnecessary,  there- 
fore, to  add  anything  to  what  was  there  said  on  that  subject.  It  is 
true  here  the  constitutionality  of  the  statute  is  challenged  upon 
somewhat  different  grounds  than  it  was  there,  but  we  see  no  reason 
for  reconsidering  our  former  decision.  Moreover,  the  complaint  in 
the  present  case  specifically  alleges  that  the  respondent  received  an 
annual  premium  of  sixty  dollars  for  the  execution  and  delivery  of 
the  bond ;  that  it  was  delivered  with  the  purpose  and  intent  that  it 
should  be  filed  in  the  office  of  the  State  Comptroller  and  become  a 
public  record,  as  was  done ;  and  that  plaintiff  and  other  creditors 
should,  and.they  actually  did,  rely  on  said  bend  iu  depositing  money 
with  Zanolini.  It  is  at  least  exceedingly  doubtful  whether,  under 
such  circumstances,  the  respondent  could  escape  liability  upon  its 
bond,  even  if  the  statute  were  unconstitutional ;  but  it  is  unneces- 
sary at  this  time  to  pass  upon  that  question,  and  we  do  not  place 
our  decision  upon  that  ground. 

Second.  The  remaining  question  is  whether  the  plaintiff  can  main- 
tain the  action  in  its  present  form.  "The  undoubted  purpose  of  the 
statute  is  to  deter  irresponsible  parties  from  engaging  in  the  busi- 
ness specified  and  to  provide  a  fund  to  indemnify  creditors.  By 
requiring  a  bond  to  be  given  a  fund  is  provided  for  the  payment  of 
such  creditors.     Such  fund,  I  think,  is  not  for  one  creditor,  but  for 
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all,  and  should  be  equitably  distributed  among  all  according  to  tlieir 
respective  claims.  It  cannot  be  that  the  Legislature  intended  that 
the  benefits  to  be  derived  from  the  bond  were  solely  for  the  most 
diligent  creditor,  if  his  claim  happened  to  be  in  excess  of  the  penalty 
of  the  bond  ;  nor  do  I  think  it  can  be  said,  when  the  purpose  of  the 
statute  is  taken  into  consideration,  that  it  was  intended  that  each 
creditor,  no  matter  what  the  amount  of  his  claim  might  be,  should 
be  compelled  to  maintain  an  action  at  law,  but,  on  the  contrary,  any 
one  creditor  might  maintain  an  action  on  behalf  of  himself  and  all 
othera  similarly  situated.  An  action  at  law  by  one  creditor  solely 
on  behalf  of  himself  is  entirely  inconsistent  with  the  purpose  for 
which  the  bond  was  required  or  given.  Under  statutes  making 
stockholders  liable  for  the  debts  of  a  corporation,  it  has  been  repeat- 
edly held  that  one  creditor  could  not  maintain  an  action  at  lawlo 
enforce  such  liability  and  collect  his  claim,  but  he  must  sue  in 
equity  on  behalf  of  all  creditors.  {Mathez  v.  Neidig^  72  N.  Y. 
100 ;  Ghnffith  v.  Mangam,  73  id.  611 ;  Pfohl  v.  Simpson,  74  id. 
137 ;  Marshall  v.  Sherraan,  148  id.  9  ;  Ilirshfeld  v.  Fitzgerald^ 
157  id.  166  ;  Knickerbocker  Trust  Co.  v.  Iselin,  185  id.  54  ;  Terf]} 
v.  Litde^  101  U.  S.  216.)  It  has  also  been  held  that  a  creditor  of  a 
deceased  husband  cannot  maintain  an  action  at  law  to  satisfy  his  indi- 
vidual claim  from  insurance  moneys  purchased  by  excess  of  premium 
above  $500,  which  the  statute  provides  shall  be  primarily  liable  for 
the  husband's  debts.  {Kittel  v.  Domeyer,  70  App.  Div.  134 ;  approved 
on  this  point,  175  N.  Y.  205  ;  Matter  of  Thompson^  184  id.  36.) 

The  reason  for  the  rule  is  well  stated  in  Tei^  v.  Little  (supra) : 
"  The  remedy  must  always  be  such  as  is  appropriate  to  the  liability 
to  be  enforced.  *  *  *  If  the  object  is  to  provide  a  fund  out 
of  which  all  creditors  are  to  be  paid,  share  and  share  alike,  it  needs 
no  argument  to  show  that  one  creditor  should  not  be  permitted  to 
appropriate  to  himself,  without  regard  to  the  rights  of  others,  tliat 
which  is  to  make  up  the  fund."  And  in  Ilirshfeld  v.  Fitzgerald 
{supra)  it  was  said :  "  The  object  of  this  statute  was  undoubtedly  to 
furnish  additional  security  to  creditors,  and  is  for  the  benefit  of 
them  all,  and  should  be  enforced  by  or  on  behalf  of  all." 

It  is  sought  to  distinguish  these  cases,  in  that  there  the  liability 
was  created  by  the  statute,  and  the  court  was  bound  to  enforce  the 
liability  in  accordance  with  the  legislative  intent,  which  was  to 
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create  a  fund  for  all  creditors,  while  in  the  present  case  the  respond- 
ent is  liable  upon  its  bond  alone.  I  do  not  think  this  makes  any 
difference.  The  purpose  is  the  same.  It  is  to  furnish  additional 
security  to  creditore.  It  is  for  the  benefit  of  them  all,  and  the 
action  in  form  should  be  to  enforce  the  liability  for  all.  Undoubt- 
edly, a  single  creditor,  if  it  did  not  appear  that  there  were  others, 
might  maintain  an  action  upon  the  bond  for  the  satisfaction  of  his 
individual  claim.  In  the  Muaco  case  it  did  not  appear  there  were 
creditors  other  than  the  plaintiff,  wliile  here  it  appears  that  there 
are  a  large  number  of  creditors  and  that  their  claims  exceed  in  the 
aggregate  the  penalty  of  the  bond.  Each  has  an  equal  right  to  sue 
upon  the  bond,  and  unquestionably  the  intent  of  the  statute,  pur- 
suant to  which  the  bond  was  given,  as  recited  in  the  bond  itself, 
was  that  they  should  share  equally  in  the  fund  realized.  If  this  be 
true,  then  that  result  can  only  be  accomplished  by  an  action  in 
equity  such  as  the  plaintiff  has  here  brought. 

As  was  said  in  Pfohl  v.  Simpson  {supra) :  "  It  is  in  cases  where 
many  persons  have  claims,  and  are  prosecuting  or  about  to  prosecute 
them  at  law  against  one  defendant  *  *  *  liable  in  equal  degree 
to  all  those  persons  and  to  others,  and  thus  there  arises  the  fact,  or 
the  probability,  of  a  multiplicity  of  actions,  that  this  jurisdiction  of 
equity  attaches." 

A  similar  question  arose  in  the  case  of  American  Surety  Co,  v. 
Lawrenceville  Cement  Co,  (96  Fed.  Rep.  25),  which  was  an  action 
upon  a  bond  given  by  a  contractor  to  the  United  States  for  the  due 
performance  of  his  contract,  pursuant  to  a  statute  which  also  pro- 
vided that  any  person  or  persons  who  had  furnished  labor  or  mate- 
rials to  such  contractor,  for  which  payment  had  not  been  made, 
might  bring  suit  against  the  contractor  and  his  sureties  in  the  name 
of  the  United  States,  and  it  was  said :  "  A  more  serious  defect, 
however,  exists   in   the  statute,  and  that  is  its  failure  to   declare 

*  *  *  whether,  in  the  event  the  bond  is  not  sufficient  to  cover 
all  the  claims  as  to  which  the  contractor  is  in  default,  the  equitable 
rule  of  pro  rata  distribution  exists  between  individual  creditors,  or 
whether  priority  can  be  acquired  by  first  bringing  suit,  or  first  obtain- 
ing a  judgment,  against  the  surety.  As  to  botli  of  these  questions, 
we  are  so  clear  that  the  equitable  rule  oipro  rata  distribution  exists 

*  *     *     that  we  do  not  find  it  necessary  to  elaborate  the  proposi- 
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tion.  *  *  *  It  must  be  held  that  the  rights  of  the  individual 
beneficiaries,  as  among  themselves,  relate  1)ack  to  the  execution  of 
the  bond,  and  arise,  by  relation,  out  of  the  same  transaction  (that 
is,  the  execution  of  the  bond),  and  as  of  the  same  time  (that  is,  the 
date  of  its  execution).  On  equitable  principles,  all  individuals  who 
may  acquire  rights  under  the  bond  stand  in  the  same  relation  to 
each  other  as  holders  of  several  obligations  secured  by  the  same 
mortgage  or  deed  in  trust,  specified  therein,  but  issued  at  different 
dates.  There  is  only  one  underlying  equity,  which  necessarily,  on 
equitable  principles,  protect  all  interested  *  *  *  share  and  share 
[alike]  according  to  the  proportions  of  their  several  claims." 

In  that  case,  as  in  the  one  now  before  ns,  each  creditor's  claim 
was  distinct  and  his  cause  of  action  accrued  as  soon  as  the  default 
occurred.  The  statute  provided  that  any  creditor  might  bring  an 
action,  but  notwithstanding  that  fact,  the  court  held  that  the  bond 
should  be  enforced  by  an  action  in  equity  to  secure  the  ratable  dis- 
tribution of  the  proceeds  among  all  the  claimants.  Here,  the  respond- 
ent is  liable  upon  its  bond  to  the  extent  of  $15,000.  There  are,  as 
already  stated,  numerous  creditors,  and  the  sum  named  is  insuffi- 
cient to  pay  them  in  full.  They  have  equal  rights  that  their  claims 
be  satisfied  from  the  proceeds  of  the  bond,  and  the  statute  under 
which  it  was  given  undoubtedly  contemplated  that  they  should  share 
equally.  This  result  can  only  be  obtained  by  an  action  in  equity  on 
behalf  of  all  the  creditors. 

My  conclusion,  therefore,  is  that  under  the  facts  stated  in  the 
complaint,  a  court  of  equity  is  justified  in  assuming  jurisdiction  of 
the  action  and  that  the  plaintiff  is  not  only  entitled  to  maintain  the 
action  on  behalf  of  himself  and  all  other  creditors,  but  that  he 
would  be  precluded  from  maintaining  it  in  any  other  form. 

The  judgment,  therefore,  must  be  reversed,  with  costs,  and  the 
demurrer  overruled,  with  costs,  with  leave  to  the  respondent  to  with- 
draw its  demurrer  and  to  answer  on  payment  of  the  costs  in  this 
court  and  in  the  court  below. 

Ingraham,  Laughlin,  Clabke  and  Soott,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  overruled,  with 
costs,  with  leave  to  respondent  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs. 
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The  People  of  the  State  of  New  York,  Kespondent,  v,  Joseph 
ZucKEBMAN,  Appellant. 

First  Department,  July  18,  1909. 

Crime  —  attempt  to  commit  larceny  —  facts  justifying  conviction. 

Appeal  from  a  Judgment  convicting  defendant  of 'an  attempt  to  commit  the 
crime  of  grand  larceny,  second  degree,  by  changing  the  address  on  an  express 
I>ackage  so  that  it  was  delivered  to  him.  Evidence  examined,  and  7ield,  that 
the  judgment  should  be  affirmed. 

Appeal  by  the  defendant,  Joseph  Znckerman,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  county 
of  New  York  in  favor  of  the  plaintiff,  rendered  on  the  11th  day 
of  November,  1908,  convicting  the  defendant  of  the  crime  of  an 
attempt  to  commit  grand  larceny  in  the  second  degree. 

Alexander  I.  Hahriy  for  the  appellant. 

Alexander  A.  Mayper^  for  the  respondent. 

McLaughlin,  J. : 

The  defendant  appeals  from  a  judgment  convicting  him  of 
attempting  to  commit  tlie  crime  of  grand  larceny  in  the  second 
degree,  for  which  he  was  sentenced  to  State's  prison  for  a  term  of 
two  years  and  four  months. 

The  evidence  on  the  part  of  the  People  tended  to  show  that 
on  the  1st  of  November,  1907,  a  firm  by  the  name  of  Gins- 
burg  &  Brother,  who  did  business  in  the  city  of  New  York, 
consigned  a  package  to  P.  Diamond,  at  Putnam,  in  the  State 
of  Connecticut,  and  delivered  the  same  to  the  Adams  Express 
Company  for  shipment;  that  there  was  pasted  on  the  wrapper 
around  the  package  the  name  of  the  consignor  and  the  con- 
signee and  his  address;  that  some  time  after  such  delivery  to 
the  express  company,  one  of  its  employees  discovered  that  there 
was  pasted  over  the  original  label  another  one,  from  which  the 
package  purported  to  be  consigned  by  I.  Feldman,  importer,  or 
Feldman  &  Co.,  to  "  J.  Zuckerman,  62  East  113  street,"  as  con- 
signee ;  that  the  police  department  was  thereupon  notified  and  an 
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arrangement  made  by  which  one  of  the  express  company's  employees, 
accompanied  by  a  detective  of  the  police  department,  delivered  the 
package  to  the  defendant  at  the  address  given  ;  that  after  Zucker- 
man  received  the  package  and  receipted  for  it  and  paid  tlie  express 
charges  thereon,  he  was  immediately  placed  under  arrest ;  that  after 
his  arrest  he  stated  to  the  officer  who  had  him  in  charge  tliat  he 
expected  to  receive  a  package  from  I.  Feldman  for  a  friend  of  his; 
that,  the  officer  testified,  he  asked  him  who  the  friend  was  and  the 
defendant  refused  to  state,  and  when  asked  what  was  the  address  of 
Feldman  or  Feldman  &  Co.,  he  stated  "  where  the  label  says  they 
are  from  ;"  and  that  no  such  person  as  Feldman  or  Feldman  &  Co. 
could  be  found  at  the  address  on  the  label,  nor  could  any  such  name 
be  found  in  any  of  the  directories  of  the  city. 

Neither  the  defendant  nor  any  witnesses  were  sworn  in  his  behalf, 
nor  did  he  offer  any  evidence  whatever. 

I  think  the  evidence  presented  on  the  part  of  the  People  estab- 
lished a  prima  facie  case  against  tlie  defendant  which  required 
submission  to  the  jury.  It  was  proved  beyond  a  question  that 
some  one  had  placed  the  false  Feldman  label  over  the  true  Gins- 
burg  one  while  the  package  was  in  the  express  company's  office. 
From  this  the  jury  was  justified  in  finding  that  such  false  label  was 
placed  there  by  some  person  with  intent  to  steal  the  package,  and 
this,  taken  in  connection  with  the  fact  that  the  defendant  was  the 
consignee  named ;  that  he  received  the  package  at  the  address  given 
and  receipted  for  it  and  paid  the  express  charges  thereon  ;  that  he 
stated  to  the  officer  who  made  the  arrest  that  he  expected  a  package 
from  a  concern  which  could  not  be  found,  for  a  "  friend  "  who  liad 
asked  him  to  receive  it ;  and  his  refusal  to  give  the  name  of  the 
"friend"  or  to  offer  any  other  explanation  justified  the  jury  in  find- 
ing, in  the  absence  of  any  evidence  to  the  contrary,  that  he  was  such 
person,  or  that  it  was  some  person  acting  in  concert  with  him.  In 
the  latter  case  the  defendant  was  just  as  much  a  principal  as  the 
one  who  acted  with  him.  (Penal  Code,  §  29  ;  People  v.  McKenna^ 
118  App.  Div.  766.)  The  intent  to  steal  the  package,  under  snch 
circumstances,  seems  to  be  the  only  reasonable  conclusion  which  ; 
can  be  reached.  {McCarney  v.  People^  83  N.  T.  408 ;  People  v. 
Klein,  117  App.  Div.  196;  People  v.  Dai^ow,  69  id.  615;  affd^ 
171  N.  Y.  697.) 
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Several  errors  are  alleged,  but  an  examination  does  not  disclose 
that  the  defendant  could  have  been  prejudiced  by  them,  or  that 
they  are  of  such  a  character  as  would  justify  a  reversal  of  the 
judgment. 

The  judgment  of  conviction  is,  therefore,  afl5rmed. 

Ingraham,  Laughlin,  Clarke  and  Houghton,  JJ.,  concurred. 


Judgment  affirmed. 


Joseph  W.  Jacobs,  Respondent,  v.  Henry  B.  Sire,  Appellant. 

First  Department,  July  18,  1909. 

Landlord  and  tenant — assignee  of  lease  cannot  question  assignor's  title 
—  instrument  conveying  only  rights  of  assignor  —  covenant  to  hold 
assignor  harmless. 

One  who  accepted  the  assignment  of  an  oral  lease  for  one  year  at  a  time  when 
the  assignor  had  established  the  lease  in  summary  proceedings  to  dispossess 
him,  and  has  remained  in  possession  for  the  balance  of  the  term,  is  estopped 
from  questioning  his  assignor's  title.  He  cannot  recover  the  consideration  for 
the  assignment,  although  the  lease  wa.s  declared  to  be  invalid  on  a  new  trial  of 
the  summary  proceeding. 

Moreover,  there  can  be  no  recovery  of  the  consideration  for  the  assignment  when 
the  same  recited  the  order  establishing  the  oral  lease  and  provided  that  the 
assignment  was  without  recourse  as  against  the  assignor  whether  said  final 
order  were  reversed  or  otherwise,  for  the  legal  effect  of  such  assignment  was 
merely  to  transfer  to  the  assignee  the  right,  title  and  interest  of  the  assignor. 

Where  the  assignee  merely  held  the  lease  as  agent  for  other  parties  who  paid  the 
rent  to  the  owner,  they  cannot  question  the  legality  of  the  assignment,  especially 
where  they  covenanted  to  save  the  assignor  harmless  from  any  liability  by 
reason  of  the  assignment. 

Appeal  by  the  defendant,  Henry  B.  Sire,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  20th  day  of  April,  1908, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  11th  day  of  May,  1908,  denying  the  defendant's 
motion  for  a  new  trial. 

Frankliyi  Bien,  for  the  appellant. 

/.  Maurice  Wormser^  for  the  respondent. 
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McLaughlin,  J. : 

The  defeudant  for  some  time  prior  to  the  1st  of  May,  1902,  was 
in  possession,  as  assignee  of  a  lease  terminating  upon  that  day,  of  cer- 
tain premises  in  the  city  of  New  York  known  as  the  Casino  Theatre. 
Tlie  owners,  who  were  the  executors  and  trustees  of  one  Robert  F. 
Bixby,  deceased,  had,  prior  to  the  1st  of  May,  1902,  leased  the 
same  to  Samuel  S.  &  Lee  Shubert  for  a  terra  of  five  years  from  that 
date.  The  defendant  refused  to  surrender  possession  to  the  Shn- 
berts  upon  the  ground  that  Bixby,  prior  to  his  death,  had  made  an 
oral  lease  of  the  property  to  him  for  the  term  of  one  year  from  May 
1,  1902.  The  owners  thereupon  instituted  summary  proceedings 
to  dispossess  him,  but  he  succeeded  in  establishing  the  alleged  oral 
lease  and  a  final  order  was  made  in  his  favor.  Immediately  follow- 
ing such  determination  and  on  the  20th  of  May,  1902,  the  defendant 
assigned  all  his  right,  title  and  interest  in  the  oral  lease  to  the  plain- 
tifif  for  a  consideration  of  $20,000.  The  plaintiff  was  an  employee 
of  the  Shuberts,  who  in  fact  paid  the  consideration  and  requested 
that  the  assignment  be  made  nominally  to  him,  and  it  seems  to  be 
conceded  in  this  action  that  the  Shuberts  are  the  real  parties  in 
interest,  the  court  having  so  charged  without  exception.  The 
assignment  to  the  plaintiff  recited  the  order  which  had  been  made 
in  the  dispossess  proceedings  and  contained  the  provision :  "  This 
assignment  is  made  without  recourse  as  against  the  said  Henry  B. 
Sire,  whether  said  final  order  be  r'everaed,  or  otherwise."  On  the 
same  day  the  Shuberts  entered  into  an  agreement  with  the  defend- 
ant whereby  they  covenanted  that  they  would  save  him  harmless 
from  all  liability  under  his  oral  lease  and  "  from  any  and  all  liability 
either  in  law  or  in  equity  by  reason  of  his  assignment  of  said  lease" 
to  plaintiff,  and  also  from  liability  to  the  Bixby  estate  in  case  the 
final  order  in  the  dispossess  proceedings  was  reversed.  The  final 
order  was  reversed  by  the  Appellate  Term  and  a  new  trial  ordered. 
The  new  trial  resulted  in  an  order  dispossessing  the  defendant  on 
the  ground  that  he  did  not  have  an  oral  lease  and  was  a  holdover, 
but  on  appeal  this  order  was  also  reversed  and  a  new  trial  ordered. 
Thereafter  the  proceedings  were  abandoned,  the  year  having 
expired.  In  the  meantime  the  plaintiff  had  been  in  possession  of 
the  premises  and  the  Shuberts  had  paid  the  rent  to  the  trustees  of 
the  Bixby  estate. 
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In  April,  1904,  the  plaintiff  commenced  this  action  to  recover  the 
$20,000  paid  for  the  assigDment  of  the  oral  lease,  upon  the  ground 
that  defendant  in  fact  had  no  such  lease  and  that  the  money  had 
been  obtained  through  his  fraud.  The  court  submitted  to  the  jury 
the  single  question,  ^^  Did  the  defendant  have  an  oral  lease  of  the 
premises  described  in  the  complaint?"  To  which  it  answered 
"No."  Thereupon,  on  plaintifPs  motion,  a  general  verdict  was 
directed  in  his  favor  for  $20,000,  and  interest,  amounting  in  all  to 
$26,230,  and  from  the  judgment  entered  thereon  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  appeals. 

The  complaint  clearly  states  a  cause  of  action  for  fraud  and  it  is 
not  claimed  that  fraud  was  proven.  The  respondent  seeks,  how- 
ever, to  sustain  the  judgment  on  the  ground  that  the  action  was  for 
money  had  and  received,  but  since  the  judgment  must  be  reversed 
for  another  reason  it  is  unnecessary  to  determine  whether  or  not  it 
might,  under  any  circumstances,  be  upheld  on  this  ground. 

The  evidence  is  undoubtedly  sufficient  to  sustain  the  finding  of 
the  jury  to  the  effect  that  the  defendant  did  not  have  an  oral  lease 
of  the  property  from  the  Ist  of  May,  1902,  to  the  1st  of  May,  1903. 
Notwithstanding  this  fact  the  plaintiff  was  not  entitled  to  recover. 
When  the  assignment  was  made,  defendant  was  in  possession  of  the 
premises  under  a  claim  that  he  had  an  oral  lease  for  one  year  from 
the  1st  of  May,  1902,  and  he  had  then  successfully  established,  in  the 
dispossess  proceedings  brought  by  the  owners,  that  he  had  a  lease 
of  the  property  for  that  period  of  time.  The  plaintiff  obtained 
possession  from  him  by  virtue  of  the  assignment  and  remained  in 
possession  during  the  balance  of  the  term.  That  being  so  he  is 
estopped  from  questioning  defendant's  title.  {JcLckaon  v.  Harper^ 
6  Wend.  246  ;  Pr&oot  v.  Lawrence,  51  N.  Y.  219 ;  Territt  v.  Cow- 
enhoveriy  79  id.  400  ;  Tilyou  v.  EeyiioldSy  108  id.  558.) 

In  the  case  last  cited  the  plaintiff  was  in  possession  of  certain 
lands  under  a  lease  from  the  commissioners  of  the  town  of  Gravesend. 
The  commissionere  assumed  to  extend  the  lease  for  a  further  period 
of  ten  years  and  the  plaintiff  being  still  in  possession,  sublet  a 
portion  of  them  to  the  defendant,  who  went  into  possession  and 
paid  the  rent  for  the  first  year,  but  refused  to  pay  it  for  the  second 
year.  Plaintiff  having  brought  an  action  to  recover  this  rent  he 
set  up  as  a  defense  that  the  extension  of  plaintiff's  lease  was  void, 


Digitized  by 


Google 


620  Jacobs  v.  Sire. 


First  Department,  July,  1909.  [Vol.  133. 


and  upon  this  ground  sought  also  to  recover  the  rent  for  the  first 
year  which  he  had  paid.  It  was  held  that  the  defendant,  having 
gone  into  possession  as  lessee  of  the  plaintiff  and  remained  in  posses- 
sion, conld  not  repudiate  his  con  tract  or  question  plaintiff's  title,  not- 
withstanding the  fact  that  it  had  theretofore  been  judicially  deter- 
mined that  the  extension  of  the  plaintiff's  lease  was  void.  {Tilyou 
V.  Town  of  Gravesmd,  104  N.  Y.  356.) 

In  the  present  case  the  defendant  successfully  resisted  all  attempts 
of  the  ownera  to  evict  him  and  had,  at  the  time  when  the  assign- 
ment was  made,  an  adjudication  that  he  had  an  oral  lease  of  the 
premises  for  one  year.  Under  such  circumstances  the  plaintiff  can- 
not be  permitted  to  repudiate  his  contract  and  recover  the  consid- 
eration paid. 

I  am  also  of  the  opinion  that  this  same  conclusion  must  be  reached 
when  the  terms  of  the  assignment  are  considered.  The  assignment 
recites  that  dispossess  proceedings  had  been  started  against  the 
defendant  and  that  the  same  had  resulted  in  an  order  determining 
that  he  had  an  oral  lease  of  the  premises  from  May  1, 1902,  to  May 
1,  1903,  and  then  provides :  "  This  assignment  is  made  without 
recourse  as  against  the  said  Henry  B.  Sire,  whether  said  final  order 
be  revereed  or  otherwise."  The  legal  effect  of  this  instrument  was, 
therefore,  to  transfer  to  the  plaintiff  the  possession  of  the  property 
and  all  the  right,  title  and  interest  of  the  defendant  in  the  alleged 
oral  lease.  Even  if  it  had  subsequently  been  established  tliat  Sire 
had  no  lease  and  he  had  been  dispossessed  —  which  was  not  done  — 
the  plaintiff  could  not  recover  the  $20,000  paid  to  him  as  money 
had  and  received.  By  the  terms  of  the  assignment  Sire  agreed  to 
surrender  possession  of  the  property  and  whatever  rights  he  had 
therein.  The  plaintiff  knew  that  Sire's  lease  was  questioned  —  the 
proceedings  being  recited  in  the  assignment  itself  —  and  he  expressly 
agreed  that  the  assignment  should  be  without  recourse  against  Sire, 
however  the  proceedings  should  result.  Having  obtained  and 
remained  in  possession  upon  these  terms  it  is  entirely  immaterial  in 
fact  whether  Sire  liad  a  valid  lease  or  not. 

It  is  also  immaterial  that  the  Shuberts  paid  to  the  trustees  of  the 
Bixby  estate  the  rent  under  their  lease.  If  they  claimed  possession 
under  that  lease  they  should  have  evicted  Sire  instead  of  through 
the  plaintiff,  recognizing  his  interest  and  thus  acquiring  possession. 
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Moreover,  so  far  as  they  are  concerned,  they  are  also  not  in  a  posi- 
tion to  question  the  legality  of  the  assignment  because  they  cove- 
nanted they  would  save  Sire  harmless  "  from  any  and  all  liability, 
either  in  law  or  in  equity,  by  reason  of  his  assignment  of  said 
lease  "  to  the  plaintiff. 

The  judgment  and  order  appealed  from  are,  therefore,  reversed 
and  a  new  trial  ordered,  witli  costs  to  appellant  to  abide  event. 

Inobaham,  Laughlin,  Claeke  and  Houghton,  JJ.,  concurred- 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


Theodobe  B.  Gaul,  Respondent,  t.  Kiel  &  Abthe  Company, 

Appellant. 

First  Department,  July  13,  1909. 

Corporations  —  salary  of  officer  —  contract  essential — suit  to  recover 
percentage  of  profits  —  when  salaries  cannot  be  deducted  from  profits 
—  burden  of  proof. 

Ad  ofl3cer  of  a  corporation  is  not  entitled  to  a  salary  in  the  absence  of  an  agree- 
ment of  the  corporation  to  pay  the  same,  even  though  he  owns  nearly  all  of 
the  capital  stock.  In  the  absence  of  such  agreement  it  is  presumed  that  the 
services  are  performed  gratuitously. 

Hence,  where  the  employee  of  a  corporation  brings  action  on  a  contract  entitling 
him  to  a  percentage  of  the  profits,  the  defendant  cannot  deduct  from  the  profits 
salaries  paid  to  oflScers  in  the  absence  of  proof  of  an  agreement  by  the  corpora- 
tion to  pay  such  salaries. 

In  such  action  the  burden  to  show  an  agreement  entitling  the  officers  to  salary  is 
^  upon  the  defendant.  The  plaintiff  is  not  required  to  show  that  there  was  no 
such  agreement. 

Inqraham  and  Laugiilik,  JJ.,  dissented  in  part,  with  opinion. 

Appeal  by  tlie  defendant,  Kiel  &  Artlie  Company,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the.  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  14th  day 
of  December,  1908,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  11th  day  of  December, 
1908,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 
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Ralph  S.  Hounds,  for  the  appellant. 
Maye?'  J.  Weinsteirij  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  commissions  alleged  to  have 
been  earned  under  a  contract  with  the  defendant  by  which  it 
agreed  to  pay  plaintiff,  in  addition  to  a  specified  salary,  six  and  one- 
half  per  cent  of  the  profits  "  realized  by  the  defendant  in  its  busi- 
ness "  during  the  year  1906.  Defendant  denied  that  it  agreed  to 
pay  plaintiff  such  commissions.  At  the  trial  it  appeared  from  the 
plaintiff's  testimony  that  prior  to  January  1,  1906,  he  was  in  the 
employ  of  the  defendant  as  a  salesman  at  a  stated  salary;  that 
about  that  time  he  proposed  to  terminate  his  relations  with  it,  and 
to  induce  him  to  stay  another  year,  the  defendant  offered  him  in 
addition  to  a  specified  salary  a  commission  of  six  and  one-half  per 
cent  of  the  profits  of  tlie  business  for  the  year  1906.  From  the 
testimony  of  the  defendant's  witnesses  Kiel  and  Arthe,  who  owned 
substantially  all  of  the  stock  of  the  defendant  (Kiel  being  the  presi- 
dent and  Arthe  the  vice-president  and  treasurer),  the  agreement  was 
to  pay  him  five  per  cent  of  the  profits.  It  was  conceded,  or  at  least 
the  fact  was  not  disputed,  that  the  profits  of  the  business  for  the 
year  in  question  were  $3,317.56.  It  also  appeared  that  Kiel  and 
Arthe  each  had  drawn  a  salary  of  $3,500  for  the  year,  which  was 
charged  in  the  expense  account.  No  proof  whatever  was  offered 
showing,  or  tending  to  show,  that  the  defendant  had  ever  agreed 
to  pay  either  pf  them  this  salary  or  any  salary,  and  in  the  absence  of 
such  proof  the  trial  court  held  that  the  plaintiff  was  entitled  to  a 
commission  of  either  five  or  six  and  one-half  per  cent  (whichever 
the  jury  found  the  contract  to  be)  on  the  conceded  profit  of  $3,317.56 
plus  the  $7,000  drawn  out  as  salaries,  or  in  other  words,  on  $10,317.56, 
and  the  jury  was  so  instructed,  to  which  an  exception  was  taken. 
TJie  jury  rendered  a  verdict  for  $705.64,  and  the  defendant  appeals. 

Whether  the  plaintiff  was  entitled  to  five  or  six  and  one-half  per 
cent  was  clearly  a  question  of  fact  and  the  finding  of  the  jury  in 
plaintiff's  favor  cannot  be  disturbed. 

Nor  do  I  think  the  court  erred  in  instructing  the  jury  that  the 
plaintiff  was  entitled  to  a  commission  on  not  only  the  conceded 
profits,  but  also  on  the  $7,000  drawn  out  by  Kiel  and  Arthe  for 
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salaries.  As  stated,  Kiel  was  president,  Arthe  vice-president  and 
treasurer  of  the  defendant,  and  they  held  a  majority,  of  its  stock,  but 
because  of  such  facts  they  had  no  mpre  right  to  take  the  defendant's 
money  than  a  stranger  had.  The  defendant  had  to  agree  to  pay 
them  a  salary  before  they  were  entitled  to  use  its  money  for  that 
purpose,  and  this,  like  any  other  agreement,  presupposes  corporate 
action.  It  is  a  mistaken  notion  that  the  oflScer  of  a  corporation, 
even  though  he  owns  nearly  all  of  the  stock,  can,  in  the  absence  of 
an  agreement,  draw  any  sum  whatever  as  salary.  When  he  assumes 
the  duties  of  the  office  and  performs  them  without  any  agreement 
or  provision  for  compensation,  the  legal  presumption  is  that  he 
performs  such  services  gratuitously. 

As  was  said  in  Mather  v.  Eureka  Mower  Co,  (118  N.  Y.  629) : 
"  If  tlie  officer  expects  to  have  compensation,  and  the  corporation 
intends  to  pay  him  for  his  official  services,  it  may  easily  be  pro- 
vided for  by  resolution  or  agreement  before  he  enters  upon  his 
services.  This  is  at  all  events  a  salutary  rule,  as  applied  to  an 
officer  who  is  a  stockholder  of  the  corporation." 

In  Barril  v.  Calendar  Water-Proojmg  Co,  (50  Hun,  257)  it  was 
said :  ^'  The  rule  has  become  quite  well  settled  that  an  officer  of  a 
corporation  is  not  entitled  to  receive  compensation,  in  the  absence 
of  an  agreement  securing  it,  for  his  services  performed  in  the 
legitimate  discharge  of  the  duties  of  his  office." 

And  in  Stout  v.  Security  Trust  <&  Life  Ins,  Co,  (82  App.  Div. 
129) :  '^  It  has  been  our  settled  policy  not  to  create  a  liability  as 
against  a  corporation  in  favor  of  an  officer  who  renders  services  upon 
the  theory  of  an  implied  contract,  our  view  being  thajt  the  services 
will  be  presumed  to  be  rendered  gratuitously  unless  there  is  an 
express  contract  upon  which  the  right  to  compensation  is  based." 
(See,  also,  Eakins  v.  White  Bronze  Co,y  75  Mich.  568,  and  Alston 
Mfg,  Co,  V.  Squair^  105  111.  App.  238.)  Here,  as  already  said,  no 
evidence  was  offered  to  show  that  the  defendant  had  ever  agreed  to 
pay  either  Kiel  or  Arthe  any  salary  whatever.  It  is  suggested, 
however,  that  the  burden  was  upon  the  plaintiff  to  show  that  no 
such  agreement  had  been  made.  On  the  contrary,  the  burden  was 
upon  the  defendant.  It  was  endeavoring  to  reduce  the  profits 
realized  by  showing  the  disbursements  made^and  obviously  only  such 
disbursements  as  were  legally  made  could  be  used  for  that  purpose. 
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I  am  of  the  opiiiion  that  the  plaintiff  was  clearly  entitled  to  com* 
niifisions  on  the  amonnts  drawn  out  as  salaries. 

The  jury  evidently  reached  the  conclnsion  that  the  agreement 
was  to  pay  the  plaintiff  six  and  one-half  per  cent  commission,  and 
awarded  that  amount  on  the  conceded  profits,  pins  the  seven  thou- 
sand dollars  drawn  out  as  salaries,  but,  in  computing  the  amoant,  it 
appears  they  made  an  error  of  thirty-five  dollars  in  plaintiff's  favor, 
and  for  that  reason  the  judgment  and  order  must  be  reversed  and  a 
new  trial  ordered  unless  the  plaintiff  stipulates  to  deduct  from  the 
verdict  the  thirty-five  dollars ;  and  if  such  stipulation  be  given,  then 
the  judgment  and  order  appealed  from  are  affirmed,  without  costs 
to  either  party. 

Clarke  and  IIouohton,  JJ.,  concurred ;  Ingraham  and  Lauoh- 
•  UN,  JJ.,  dissented  in  part. 

Ikoraham,  J.  (dissenting  in  part) : 

This  action  was  brought  against  a  foreign  corporation  for  the 
compensation  agreed  to  be  paid  plaintiff  for  his  services  as  an 
employee  of  the  corporation  for  the  year  1906.  The  complaint 
alleges  that  the  defendant  agreed  to  pay  to  the  plaintiff  six  and  one- 
half  per  cent  of  the  profits  realized  by  the  defendant  in  its  basiness 
during  the  said  period ;  that  the  defendant  realized  large  profits, 
and  that  six  and  one-half  per  cent  thereof  amounted  to  upwards  of 
$1,300 ;  that  the  plaintiff  has  duly  performed  each  and  every  term, 
condition  and  provision  of  his  said  agreement  with  the  defendant 
on  his  part  to  be  performed,  and  has  faithfully  rendered  all  the  serv- 
ices pertaining  to  his  position.  The  answer  denies  the  allegations 
of  the  complaint  and  sets  up  a  counterclaim  for  $125.54.  The  jury 
found  a  verdict  for  the  plaintiff  for  $705.64. 

The  plaintiff  testified  to  an  agreement  between  himself,  the  presi- 
dent, secretary  and  treasurer  of    the  corporation   in   December, 

1905,  at  which  the  treasurer  of  the  defendant  said  to  him  that 
they  would  propose  to  make  the  plaintiff  a  director  for  the  year 

1906,  and  then  said  to  him,  "  Oh,  we  will  give  you  six,  yes,  six  and 
a  half  per  cent  of  the  profits,"  and,  turning  to  the  president  said, 
"  Won't  we,  Ed  ?"  and  Ed  (the  president)  said,  "  Yes,"  when  the 
plaintiff  said,  "  Since  you  take  that  attitude,  I  will  accept  the  propo- 
sition."    He  subsequently  testified  that  this  six  and  one-half  per 
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cent  was  to  be  in  addition  to  his  salary  ;  that  he  continued  in  the 
employ  of  the  company  during  the  year  and  received  his  salary 
right  along,  but  no  commissions ;  that  he  subsequently  demanded  an 
account  of  the  profits,  which  was  not  delivered.  The  plaintiif 
seems  to  have  admitted  the  amount  of  these  two  counterclaims,  and 
the  defendant  seems  to  have  admitted  that  the  plaintiff  was  prouK 
ised  five  per  cent  of  the  profits.  The  jury  evidently  found  that  the 
agreement  was  for  six  and  one-half  per  cent,  and  the  remaining 
question  was  as  to  what  were  the  net  profits  to  wliich  this  percentage 
sliould  apply.  The  court,  as  a  matter  of  law,  charged  that  the  plain- 
tiff was  entitled  to  recover  either  five  or  six  and  one-half  per  cent, 
Hs  the  jury  found  the  contract  to  be,  on  the  profits  as  appeared  by 
the  statement  as  admitted  by  the  defendant  of  $3,317.56,  to  which 
the  jury  should  add  the  amount  of  $7,000  of  salary,  making  the  sum 
of  $10,317.56,  and  that  the  plaintiff  is  entitled  to  recover  either 
five  or  six  and  one-half  per  cent  on  that. 

There  seems  to  be  no  substantial  dispute  but  that  there  was  a 
net  profit  of  $3,317.56,  and  the  plaintiff  was  entitled  to  commissions 
on  that  amount.  But  the  court  directed  as  matter  of  law  that  this 
amount  should  be  increased  to  $10,317.56  by  adding  the  sum  of 
$7,000,  which  had  been  paid  to  the  president  and  secretary  as  sal- 
ary. The  defendant  requested  the  court  to  charge  that  in  deter- 
mining the  profits  of  the  business  under  'the  contract,  reasonable 
compensation  of  the  president  and  secretary  of  the  company,  whether 
by  way  of  commissions  or  salaries,  should  be  deducted  as  a  part  of 
the  cost  of  the  business.  This  was  declined,  and  the  defendant 
excepted.  I  think  this  was  error  which  requires  a  reversal  of  the 
judgment.  Both  the  plaintiff  and  the  other  employees  and  the 
ofiScers  of  the  company  received  fixed  salaries  for  their  services. 
It  certainly  wo'uld  not  be  contended  but  that  the  salaries  paid  to 
the  plaintiff  and  the  other  employees  were  to  be  charged  as 
expenses  of  the  business  before  the  profits  were  ascertainable; 
and  I  can  see  no  reason  why  the  salaries  of  the  oflScers  should 
not  also  be  charged  as  an  expense  of  the  business.  There  was 
no  presumption  in  favor  of  the  plaintiff  that  these  officers  in 
managing  the  affairs  of  the  company  were  to  work  without  com- 
pensation. It  appeared  from  the  evidence  that  these  salaries  were 
App.  Div.— Vol.  CXXXIII.        40 
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actually  paid  by  the  corporation  and  received  by  its  officers  as  com- 
pensation for  their  services  to  the  corporation.  In  an  action  where 
a  stranger  is  sning  a  corporation,  to  justify  a  finding  that  salaries 
were  paid  to  its  officers,  it  is  not  necessary  to  prove  a  resolution  of 
the  directors  fixing  the  salaries.  It  is  sufficient  if  the  salaries  were 
actually  paid  by  the  corporation  to  the  officers  and  received  by 
them.  The  corporation  has  never  made  any  objection  to  its  officers 
receiving  the  salaries,  or  claimed  that  they  were  paid  without 
authority.  If  the  corporation  should  dispute  the  right  of  its 
officers  to  receive  compensation  for  their  services,  the  burden  would 
then  be  upon  the  officers  claiming  the  compensation  to  prove  that  the 
corporation  had  authorized  salaries  to  be  paid.  The  corporation  here 
makes  no  objection  but  insists  on  its  right  to  pay  its  officers  a  reason- 
able salary  as  a  part  of  the  expenses  of  the  business  before  the 
profits  of  the  corporation  should  be  determined ;  and  to  set  aside 
such  payments  there  should  be  at  least  some  evidence  to  show  that 
these  sums  were  not  paid  to  the  officers  as  bona  fide  salaries,  but  for 
the  purpose  of  reducing  the  amount  of  net  profits  upon  which  the 
plaintiff  would  be  entitled  to  estimate  his  commissions.  It  is  not 
disputed  but  that  the  plaintiff  understood  that  these  officers  were 
executive  officere  of  the  company  and  were  devoting  their  entire 
time  and  attention  to  the  business  of  the  corporation.  There  would 
be  no  question  but  that  if  the  corporation  or  its  stockholders,  acting 
on  its  behalf,  objected  to  the  payment  of  these  salaries,  or  to  its 
officers  receiving  salaries,  the  officers,  as  against  the  corporation, 
would  have  to  prove  a  valid  resolution  of  the  board  of  directors  to 
authorize  them  to  receive  the  salary;  and  to  that  effect  are  the  cases 
relied  upon  by  the  respondent.  But  here  it  is  a  corporation  that  is 
claiming  that  it  has  paid  in  good  faith  its  officers  the  salaries  to 
which  they  are  entitled,  and  there  is  no  presumption,  as  against  the 
corporation,  in  favor  of  a  person  contracting  with  it,  that  these  sal- 
aries were  not  authorized  by  the  corporation  and,  therefore,  were 
not  legally  paid  to  its  officers.  It  would  seem  that  the  deposition 
of  the  defendant  was  taken  before  trial,  and  the  plaintiff  adopted 
the  very  unusual  course  of  calling  one  of  his  attorneys  to  prove  what 
the  defendant's  president  said  upon  that  examination  as  to  the 
profits,  instead  of  reading  the  examination  itself  in  evidence.  The 
deposition  of  the  defendant  taken  before  trial  was  made  by  tiie 
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statute  competent  evidence  to  be  read  by  either  party  on  the  trial ; 
bat  there  is  nothing  to  show  that  these  declarations  of  the  defend- 
ant's president,  long  after  the  contract  was  m$de  and  after  the 
year  of  the  plaintiff's,  services  had  expired,  were  competent  as 
admissions  against  the  corporation.  However,  this  was  not  objected 
to  by  the  defendant  and  there  was  no  dispute  but  that,  crediting 
the  salary  of  the  president  and  secretary  as  expenses,  there  was  a 
net  profit  of  $3,317.56,  and  upon  that  amount  the  plaintiff  was 
entitled  to  commissions.  The  jury  apparently  found  in  favor  of  the 
plaintiff  as  to  the  percentage  to  which  he  was  entitled,  and  the 
plaintiff  was,  therefore,  entitled  to  six  and  one-half  per  cent  on 
$3,317.56,  which  amounts  to  $215.64. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event,  unless  the 
plaintiff  stipulates  to  reduce  the  amount  of  the  verdict  to  $215.64. 
If  the  plaintiff  so  stipulates,  the  judgment  as  so  reduced  and  the 
order  appealed  from  should  be  affirmed,  without  costs. 

Laughlin,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event,  unless  plaintiff  stipulates  to  deduct  from 
the  verdict  the  sum  of  thirty-five  dollars ;  and  if  such  stipulation 
be  given,  then  the  judgment  as  so  modified  and  the  order  appealed 
from  are  affirmed,  without  costs.     Settle  order  on  notice. 


Joseph  Furst,  as  Executor,  etc.,  of  Mabgaret  Fubst  Esohbaoh, 
Deceased,  Plaintiff,  v.  Jacob  Bohl,  Defendant. 

First  Department,  July  13,  1909. 

Will  —  power  of  sale  after  expiration  of  lease  —  power  of  sale  immediate 
when  no  lease  exists. 

Although  a  will  declared  tliat  a  daughter  of  the  testatrix  held  a  ten -year  lease 
of  certain  real  estate  and  empowered  the  executors  to  sell  all  the  real  and  per- 
sonal property  as  soon  as  said  lease  expired,  the  title  to  the  lands  vested  in  the 
heneficiaries  at  the  death  of  the  testatrix,  subject  to  the  power  of  sale,  if  in 
fact  the  daughter  had  no  lease,  as  proved  by  her  admission  in  open  court  and 
by  the  fact  that  she  subsequently  leased  the  lands  from  the  executors  for  a 
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short  period  and  thereafter  quitclaimed  to  them  any  rights  acquired  under  the 
will. 
Under  the  circumstances  the  executors  can  give  a  marketable  title  although  the 
period  of  the  supposed  lease  has  not  expired. 

Submission  of  a  controversy  npon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

James  S.  Goggin^  for  the  plaintiflf. 

,  for  tlie  defendant. 

McLaughlin,  J. : 

Margaret  Furst  Eschbach  died  on  the  9th  of  June,  1906,  leaving 
a  last  will  and  testament,  which  was  admitted  to  probate,  and  letters 
testamentary  issued  to  the  executor  therein  named,  the  plaintiff  in 
this  action.  So  much  of  the  will  as  is  necessary  to  the  determination 
of  the  question  submitted  reads  as  follows  :  "  First.  I  hereby  give, 
devise  and  bequeath  unto  my  Executor  hereinafter  named  all  my  real 
and  personal  property  of  whatever  nature  and  kind  and  wherever 
situate  of  which  I  may  die  possessed  for  the  following  use  and  purpose. 

"  Second.  I  hereby  state  that  my  daughter,  Mrs.  Virginia  Keni, 
formerly  known  as  Virginia  Furst,  holds  a  lease  of  ten  (10)  years 
on  my  house  situate  at  Ferris  Lane,  Throgg's  Neck,  New  York,  at 
One  Hundred  and  Fifty  Dollars  ($150)  yearly,  payable  every  first 
of  July  in  advance,  said  lease  to  date  from  July  1st,  1906. 

"  Third,  I  hereby  authorize  and  empower  my  said  executor  as 
soon  as  the  ten  yeare  lease  expires  to  sell,  convey  and  dispose  of  all 
my  real  and  personal  estate  and  property  and  convert  the  same  into 
cash,  and  apply  the  proceeds  thereof  as  follows." 

At  the  time  of  her  death  the  testatrix  owned  a  piece  of  real  estate 
described  by  metes  and  bounds  in  the  submission,  which  the  execu- 
tor, on  the  27th  of  January,  1909,  entered  into  a  written  contract  to 
convey  to  the  defendant  for  the  consideration  of  $14,000  —  $1,000 
of  which  was  paid  at  the  execution  of  the  contract  and  the  balance  the 
defendant  agreed  to  pay  when  the  deed  was  delivered.  At  the  time 
fixed  for  the  closing  of  the  transaction  the  plaintiff  tendered  to  the 
defendant  a  deed  of  the  premises  in  the  form  required  by  the  con- 
tract, and  demanded  the  balance  of  the  purchase  price.  Defendant 
refused  to  accept  the  deed  or  to  make  such  payment,  on  the  ground 
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that  the  plaintiff  did  not  have  a  good  and  marketable  title,  '^  for  the 
reason  that  the  executor  may  not  exercise  the  power  of  sale  given 
him  under  the  will  of  said  deceased  until  the  year  1916  ; "  in  other 
words,  the  defendant  objected  to  the  title  because  the  executor 
Gonld  not  exercise  the  power  of  sale  until  after  the  termination  of 
the  lease  to  the  daughter  Regina  (called  in  the  will  Virginia).  But 
it  is  agreed  that  the  daughter,  at  the  time  of  the  death  of  the  testa- 
trix, did  not  have  a  lease,  though  for  some  time  prior  thereto  she 
had  lived  on  the  premises  with  her  mother. 

The  admission  of  tlie  will  to  probate  was  contested  upon  various 
grounds,  among  others,  that  it  illegally  attempted  to  suspend  the 
power  of  alienation  for  a  period  of  ten  years  —  that  is,  during  the 
term  of  the  lease.  On  the  hearing  before  the  surrogate  it  was 
admitted  and  stated  in  open  court  by  the  attorney  for  the  daughter 
that  she  did  not  have  a  lease  for  ten  years,  and  the  surrogate  held 
that  because  the  ten-year  lease  spoken  of  in  the  will  of  the  deceased 
liad  no  valid  existence,  the  direction  not  to  sell  until  its  termination 
was  of  no  effect.  The  power  of  alienation  was  not  suspended  and 
a  valid  trust  was  not  created.  The  title  to  the  property,  therefore, 
vested  in  the  beneficiaries  at  the  date  of  the  death  of  the  testatrix, 
subject  to  the  exercise  of  the  power  of  sale  by  the  executor.  Not 
only  this,  but  it  is  agreed  that  following  the  death  of  the  testatrix 
the  daughter  leased  from  the  executor,  for  a  period  of  six  months, 
the  premises  in  question,  and  that  over  one  year  prior  to  the  execu- 
tion of  the  contract  between  plaintiff  and  defendant  she  "  released 
and  quit-claimed  unto  the  executor  any  rights  that  she  might  have 
acquired  under  said  will,  and  more  specifically  under  the  first  clause 
marked  '  Second,' "  which  deed  was  recorded  in  the  office  of  the  reg- 
ister of  the  county  of  New  York,  and  that  the  daughter  is  not  now, 
and  was  not  at  the  time  the  contract  was  executed,  in  possession. 

Upon  the  facts  submitted,  I  do  not  see  how  there  can  be  a  ques- 
tion but  that  good  title  can  be  passed.  The  only  objection  made  is 
predicated  upon  a  lease  wliich  never  in  fact  existed.  This  is  clearly 
established  by  the  position  which  the  daughter  took  in  the  Sur- 
rogate's Court,  as  well  as  by  her  subsequent  act  in  leasing  from  the 
executor,  and  any  possible  doubt  which  might  theretofore  have 
existed  as  to  the  executor's  power  to  sell  was  removed  when  the 
daughter  quitclaimed  to  him  all  her  right,  title  and  interest. 
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It  follows,  therefore,  that  the  plaintiff  is  entitled  to  judgment, 
without  costs,  to  the  effect  that  the  title  to  the  premises  is  good 
and  marketable  and  the  plaintiff,  as  the  executor  of  the  testatrix, 
has  the  power  to  sell  the  same  and  that  defendant's  refusal  to  accept 
the  title  was  unwarranted,  for  which  reason  he  should  be  directed 
to  specifically  perform  by  accepting  a  deed  as  called  for  in  the 
contract  and  paying  the  balance  of  the  purchase  money. 

Ingraham,  Laughlin,  Clabke  and  Houghton,  JJ.,  concurred. 

Judgment  ordered  for  plaintiff  as  directed  in  opinion.  Settle 
order  on  notice. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Walter 
K.  Fbeeman,  Appellant. 

First  Department,  July  18,  1909. 

Crime  —  grand  larceny,  first  degree—- judgment  affirmed  — evidence— 
admission  to  attorney  not  privileged. 

Appeal  from  a  judgment  coDvicting  the  defendant  of  grand  larceny,  first  degree. 

Evidence  examined,  and  held,  that  the  judgment  should  be  affirmed. 
Admissions  made  by  the  defendant  to  an  attorney  at  law  at  a  time  when  the 

attorney  was  representing  other  parties  and  had  no  professional  relations  with 

the  defendant,  are  not  privileged. 

Appeal  by  the  defendant,  Walter  K.  Freeman,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
county  of  New  York  in  favor  of  the  plaintiff,  rendered  on  the  15th 
day  of  March,  1907,  convicting  the  defendant  of  the  crime  of 
grand  larceny  in  the  first  degree ;  also  from  orders  denying  the 
defendant's  motions  for  a  now  trial  and  in  arrest  of  judgment,  and 
also  from  an  order  entered  on  the  13th  day  of  January,  1908, 
denying  the  defendant's  motion  for  a  new  trial  on  the  grounds  of 
newly-discovered  evidence. 

dark  L.  Jordan^  for  the  appellant. 

Robert  S.  Johnstone^  Deputy  Assistant  District  Atiomet/ 
[  WiUiam  Travers  Jeramey  District  Attorney^  for  the  respondent 
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Clarke,  J. : 

Tlie  defendant  claimed  to  liave  discovered  a  process  for  the 
iiiannfacture  of  syntlietic  camphor  from  turpentine.  He  had  a 
laboratory  at  Butherford,  N.  J.,  in  which  he  had  installed  a  partial 
plant  and  some  apparatus  for  the  carr^ring  on  of  the  experimental 
work.  Parke,  Davis  &  Co.  were  manufacturing  chemists  in  Detroit, 
Mich.  Mr.  Herbert  Turrell  was  the  New  York  agent  of  Parke, 
Davis  &  Co.,  and  department  manager  of  their  New  York  branch, 
and  had  been  associated  with  the  company  for  upwards  of  twenty 
years. 

In  the  latter  part  of  September  or  early  October,  1904,  Mr.  Tur- 
rell, accompanied  by  Mr.  Smedley,  the  treasurer  of  the  company, 
and  Mr.  Macintosh,  who  introduced  them  to  the  defendant,  at  the 
defendant's  request  visited  his  laboratory.  The  defendant  stated 
that  he  was  arranging  to  place  a  plant  in  the  building  for  the  manu- 
facture of  camphor  and  exhibited  certain  drawings  and  apparatus. 
He  stated  that  he  had  taken  spirits  of  turpentine  and  from  such 
spirits  he  got  fifty  to  eighty  per  cent  artificial  camphor ;  that  cam- 
phor so  produced  would  cost  about  sixteen  cents  per  pound ;  that 
he  had  spent  a  great  deal  of  time  and  thought  on  the  subject  and 
spent  considerable  naoney  in  the  experimental  work ;  that  he  was 
ready  to  go  ahead  and  produce  400  or  600  pounds  of  camphor  per 
day  at  a  price  not  exceeding  twenty  cents  per  pound.  He  said  : 
"  I  need  help,  but  if  I  don't  get  it  from  Parke,  Davis  &  Co.  or  from 
other  houses,  I  will  go  ahead  alone  in  some  way  and  produce  cam- 
phor." Mr.  Smedley  asked  the  defendant  how  much  it  would  take 
to  complete  the  experiment  so  that  camphor  could  be  produced  in 
commercial  quantities  and  the  defendant  stated  various  sums  from 
$8,000  to  $14,000.  The  defendant  then  asked  Smedley  to  bring 
to  his  laboratory  whomever  he  cared  to  to  watch  the  building 
and  see  that  he  produced  camphor  from  spirits  of  turpentine  and 
that  then  he  would  be  ready  to  make  some  contract  with  Parke> 
Davis  &  Co.,  naming  Powers  &  Whightraan  and  Parke,  Davis  & 
Co.  as  the  only  firms  that  he  would  contract  with  in  this  country. 

Subsequently,  about  the  last  week  in  October,^  Mr.  Smedley  and 
Mr.  Turrell  and  two  chemists  went  to  the  defendant's  Rutherford 
laboratory  with  a  package  of  spirits  of  turpentine  which  was  handed 
to  the  defendant  who  asked  them  to  go  into  a  small  room,  see  what 
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was  there  and  mova  the  vessels  and  tlie  materials  and  the  drugs 
that  were  on  the  shelves.  One  of  the  chemists  asked  the  privilege 
of  staying  with  the  defendant  in  the  small  room  while  the  camphor 
was  made,  but  the  defendant  said  that  he  could  not  do  so,  bat  that 
they  could  hand  him  the  turpentine  and  that  he  must  be  left  alone 
and  would  produce  camphor.  They  remained  all  day  and  about  six 
o'clock  in  the  evening  the  defendant  came  from  the  small  room 
with  a  quantity  of  the  so-called  camphor,  possibly  half  a  pouud, 
stating  that  the  yield  was  not  so  good  that  day  from  the  quantity 
given  him  as  it  had  been  on  other  occasions.  The  head  chemist  of 
Parke,  Davis  &  Co.  reported  against  the  method  but  in  spite  of  the 
adverse  report  Parke,  Davis  &  Co.  and  the  defendant  entered  into 
a  written  agreement  at  Detroit  on  the  10th  of  November,  1904, 
which  recited  among  other  things,  "  Whereas,  said  second  party 
believes  he  lias  made  certain  new  and  useful  discoveries  in  chemistry 
especially  relating  to  terpenes  proper,  and  a  process  of  winning  from 
the  American  Commercial  Turpentine,  a  product  substantially  cam- 
phor, equal  to  the  samples  submitted  and  complying  with  the 
requirements  of  the  United  States  Pharmacopoeia ;  *  ^  *  and 
whereas,  said  second  party  desires  the  assistance  of  said  first  party 
in  perfecting  and  commercially  developing  said  discoveries  *  *  * 
the  party  of  the  first  part  hereby  agrees  to  pay  the  cost  of  the 
apparatus  and  supplies  necessary  to  demonstrate  for  a  product  sub- 
stantially camphor,  as  above  specified,  can  l)e  commercially  derived 
from  American  Turpentine;  which  cost  it  is  hereby  agreed  shall 
not  be  more  than  Fifteen  thousand  dollars,  and  which  apparatus  said 
second  party  hereby  agrees  will  be  capable  of  producing  approxi- 
mately four  hundred  pounds  of  the  product  per  day.  *  '  *  * 
Eespecting  the  cost  of  apparatus,  etc.,  and  as  provided  in  paragraph 
numbered  '  First '  in  this  agreement,  it  is  hereby  mutually  understood 
and  agreed  between  the  parties  hereto  that  Seven  thousand  five  hun- 
dred dollars  shall  be  paid  by  said  first  party  to  said  second  party  as 
soon  after  the  execution  of  this  agreement  as  said  second  party  shall 
convey  to  said  first  party  an  undivided  three-fourths  intei'est  in  tlie 
apparatus,  appurtenances,  etc.,  by  proper  deed  or  bill  of  sale  duly 
recorded,  and  the  balance  of  such  cost  within  the  limit  stipulated  in 
said  paragraph  numbered  '  First '  to  be  paid  from  time  to  time  as  the 
bills  accrue." 
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Thereafter  a  bill  of  sale  from  the  defendant  to  Parke,  Davis  & 
Co.  was  executed  and  delivered,  dated  November  — ,  1904, 
acknowledged  November  16,  1904,  and  recorded  on  December  2, 
1904,  transferring  an  undivided  three-fourths  interest  in  certain 
chattels  described  as  being  in  Rutherford,  N.  J.,  in  conformity  with 
the  agreement  to  give  such  bill  of  sale  set  forth  in  the  1st  para- 
graph of  the  contract  of  November  tenth.  On  November  12, 
1904,  Parke,  Davis  &  Co.  paid  to  the  defendant  $2,000  and  on 
November  21,  1904,  $5,500,  making  the  $7,500  agreed  to  be  paid 
upon  the  execution  of  the  bill  of  sale.  In  sliort,  the  agreement 
was  to  pay  $7,500  for  a  three-fourths  interest  in  the  apparatus  and 
supplies  necessary  to  demonstrate  for  a  product  substantially  cam- 
phor capable  of  producing  400  pounds  per  day  and  to  pay  for  tlie 
labor  and  materials  necessary  which  cost  including  the  $7,500  paid 
should  not  exceed  $15,000.  By  the  end  of  February,  1905,  Parke, 
Davis  &  Co.  had  paid  practically  the  full  sum  of  $15,000. 

The  defendant  was  indicted  and  has  been  convicted  of  obtaining 
$2,250  from  Parke,  Davis  &  Co.  upon  the  false  and  fraudulent 
representations  that  he  had  purchased  from  a  certain  corporation 
called  Baker  &  Company,  Inc.,  a  quantity  of  platinum,  to  wit, 
1,019  ounces  9  pennyweights  and  7  grains,  and  that  he  had  paid  the 
said  corporation  $2,250  in  part  payment  thereof. 

The  People  offered  in  evidence  a  typewritten  memorandum  enti- 
tled, "  Report  ending  November  30th,  1904,"  which  embraced  vari- 
ous items  of  labor  and  material,  which  was  claimed  to  have  been 
made  out  and  delivered  to  Mr.  Turrell,  who  had  charge  for  Parke, 
Davis  &  Co.,  of  its  transactions  with  the  defendant,  as  he  was  notified 
by  letter  dated  November  18, 1904,  in  which,  among  other  things,  the 
company  said :  "  We  have  decided  that  Mr.  Turrell  shall  represent 
ns  in  checking  up,  etc.,  and  anything  pertaining  to  payment  of  bills, 
etc.,  you  will  please  communicate  with  him  at  once  as  he  has 
instructions  to  take  care  of  them  promptly."  Upon  this  memoran- 
dum appears,  among  the  other  items  checked  by  Turrell  with  his 
initials,  "  Nov.  23d,  paid  on  account  of  materials.  Baker  &  Co., 
$2,250."  In  connection  with  this  was  written  in  Turrell's  hand- 
writing, "$20.50  per  oz.,  119  oz.,  9  pw.,  7  gr.,  platinum,"  and  after 
the  words  Baker  &  Co.  "  Newark,"  followed  by  Turrell's  initials, 
"  H.  T.,"  and  in  connection  with  the  other  items  on  said  memoran- 
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dum  were  explanatory  words  written  by  Turrell  from  information 
claimed  to  have  been  received  from  the  defendant  and  from  bills 
produced  by  him  and  checked  up  by  Turrell.  The  whole  amount 
of  said  billy  including  the  platinum,  was  $2,879.99,  and  the  defend- 
ant conceded  upon  the  trial  that  he  received  a  check  of  $2,779.90 
from  Parke,  Davis  &  Co.,  and  that  he  received  in  cash  $179.90  and 
a  check  for  $2,500,  which  was  paid,  and  that  he  received  the  cash 
therefor.  He  subsequently  received  the  $100,  which  made  the  full 
amount  of  the  bill,  an  error  having  been  made  in  the  first  instance 
making  it  $2,779.90  instead  of  $2,879.90.  It  was  also  admitted  that 
the  defendant  did  not  purchase  any  platinum  from  Baker  &  Co.  of 
Newark  or  any  firm  of  that  name,  his  counsel  stating :  "  We  admit 
unequivocally  we  did  not  purchase  any  platinum,"  and  the  defend- 
ant testified :  "  Platinum  was  not  essential  in  the  process  of  produc- 
ing camphor  synthetically." 

Two  questions  were  sharply  presented  upon  the  trial  of  this  case : 
Firsty  did  the  defendant  represent  that  he  had  purchased  platinum 
for  the  purpose  of  conducting  this  experimental  work  and  pay  there- 
for the  sum  of  $2,250,  and  upon  such  representation,  admittedly 
false  if  made,  receive  said  sum  from  Parke,  Davis  &  Co. ;  and,  sec- 
ondy  were  the  checks  which  he  conceded  to  have  received,  delivered 
at  Rutherford,  N.  J.,  or  were  they » delivered  and  received  in  the 
county  of  New  York  ?  It  would  serve  no  useful  purpose  to  analyze 
the  testimony.  Both  questions  were  questions  of  fact.  There  was 
a  sharp  conflict  between  the  People's  witness  Turrell  and  the  defend- 
ant who  took  the  stand  in  his  own  behalf.  It  was  for  the  jury  to 
decide  which  witness  was  to  be  believed.  There  was  evidence  from 
which  the  jury  could  have  found  that  the  defendant  was  receiving 
payment  for  the  same  items  from  another  concern  for  many  of  his 
expenditures  without  the  knowledge  of  Parke,  Davis  &  Co.  His 
own  statements,  both  on  and  off  the  stand,  which  were  in  evidence, 
were  before  the  jury. 

An  attorney  testified  that  the  defendant  had  stated  to  him 
that  he  had  bought  $2,500  worth  of  platinum  from  Baker  &  Co., 
Newark.  This  testimony,  corroborative  of  the  People's  claim,  was 
of  great  force  in  supporting  the  evidence  of  Turrell,  and  is  chal- 
lenged by  the  defense  upon  the  ground  that,  at  the  time  of  the 
statement  made  to  the  attorney  by  the  defendant,  said  attorney  was 
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representing  the  defendant,  and  the  evidence  was,  therefore,  inad- 
missible as  a  disclosure  of  confidential  cointnunications.  We  are 
satisfied  that,  at  the  time  when  the  statement  was  made  by  the 
defendant  to  the  attorney,  said  attorney  was  representing  other 
parties  and  had  no  professional  relations  with  the  defendant,  and, 
therefore,  the  admission  of  his  testimony  was  not  error. 

We  are  of  opinion,  upon  examination  of  the  whole  case,  that  no 
error  prejudicial  to  the  defendant  was  committed  and  that  the  verdict 
of  the  jury  is  supported  by  the  evidence,  and  that  the  judgment 
should  be  affirmed. 

There  is  also  brought  up  for  review  an  order  denying  a  motion 
for  a  new  trial  upon  the  ground  of  newly-discovered  evidence. 
We  have  examined  these  matters  with  the  utmost  care,  and  within 
tlie  well-settled  rules  governing  such  applications  we  find  no  error 
in  the  denial  of  said  motion,  and  said  order  should  also  be  affirmed. 

Inqbaham,  MoLaughlin,  Laughun  and  Houghton,  JJ., 
concurred. 

Judgment^  and  orders  affirmed. 


In  the  Matter  of  the  Application  of  the  New  York  Independent 
Telephone  Company,  Appellant,  for  a  Peremptory  Writ  of 
Mandamus. 

John  H.  O'Beien,  as  Commissioner  of  Water  Supply,  Gas  and 
Electricity  of  the  City  of  New  York,  Respondent. 

First  Department,  July  13,  1909. 

Gas  and  electricity  —  municipal  corporations  ~  right  to  erect  additional 
telegraph,  lines  in  city  of  New  York  —  when  consent  of  municipal 
authorities  essential  —  corporation — rights  acquired  by  merger. 

A  telephone  company  incorporated  subsequent  to  the  enactment  of  sections  71, 
72  and  78  of  the  charter  of  the  city  of  New  York,  which  in  effect  provide  that 
the  rights  of  the  city  in  all  public  places  are  inalienable;  that  every  grant  of  a 
franchise  must  be  by  ordinance  unless  otherwise  provided  for  in  the  act,  and 
that  no  franchise  or  right  to  use  the  streets  and  highways  of  a  city  shall  be 
granted  by  the  board  of  aldermen  for  n  longer  period  than  twenty -five  years, 
acquires  no  operating  rights  in  the  city  of  New  York  from  its  own  incorpo ration. 
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Where  such  telephone  company  has  acquired  by  merger  the  rights  of  anottier 

company  previously  incorporated,  its  right  to  put  wires  in  the  streets  of  New 
York,  as  acquired  by  such  merger,  depends  upon  the  original  articles  of  incor- 
poration of  the  merged  company  and  the  law  existing  at  that  time.  ItacqnireB 
no  additional  rights  because  the  merged  company  filed  a  certificate  extendlDg 
its  route  subsequent  to  the  enactment  of  sections  71-73  of  the  city  charter. 
As  chapter  483  of  the  Laws  of  1881,  now  part  of  section  102  of  the  Transportation 
Corporations  Law,  provides  that  companies  organized  for  the  purpose  of  main- 
taining lines  of  electric  telegraphs  within  the  Slate  can  operate  provided  they 
obtain  the  consent  of  the  municipal  authorities  before  laying  lines  in  the  streets 
of  any  city,  village  or  town,  a  corporation  organized  after  the  passage  of  said 
act,  or  its  successor,  cannot  extend  its  lines  within  the  city  of  New  York  or 
lay  additional  lines  without  the  consent  of  the  municipal  authorities. 

Appeal  by  the  petitioner,  the  New  York  Independent  Telephone 
Company,  from  an  order  of  the  Supreme  Court,  made  at  the  Kew 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  29th  day  of  March,  1909,  denying  the 
petitioner's  application  for  the  issuance  of  a  peremptory  writ  of 
mandamus  directed  to  the  commissioner  of  water  supply,  gas  and 
electricity  of  the  city  of  New  York,  to  issue  and  deliver  to  the 
petitioner  a  permit. 

William  IL  Page  of  counsel  [^G.  H.  Crawford  and  Joseph  F. 
Taylor  with  him  on  tlie  brief],  SatterleCy  Bisselly  Taylor  cfe  French^ 
attorneys,  for  the  appellant. 

TJieodore  Connoly  of  counsel  [^Clarence  Z.  Barher  with  him  on 
the  brief],  Francis  K,  Pendleton^  Corporation  Counsel^  for  the 
respondent. 

Clarke,  J. : 

In  1890  the  Mercantile  Safe  Deposit  Company,  a  corpoFation 
organized  under  chapter  613  of  the  Laws  of  1875,  entitled  "An  act 
to  authorize  the  formation  of  corporations  for  the  safe  keeping  and 
guarantying  of  personal  property,"  and  the  several  acts  amendatory 
thereof  and  supplemental  thereto,  made  application  to  the  board  of 
electrical  control  to  place  wires  in  the  subway  system  and  in  con- 
nection with  such  application  filed  with  the  board  a  communication 
dated  February  18,  1890,  signed  by  its  president,  Lyman  Khoades, 
which  stated  :  "  We  have  had  for  many  years,  by  the  approval  of 
the  police  commissioners,  electrical  connections  with  the  second  pro- 
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cinct  police  station  at  the  corner  of  Church  and  Liberty  streets.  It 
is  of  the  greatest  importance  that  this  telegraphic  connection  should 
be  continued.  We  have  been  giving  burglar-alarm  service  to  the 
United  States  Trust  Oompany,  No.  47  Wall  street,  and  we  desire  to 
render  similar  service  to  the  United  8tates  Sub-treasury,  with  whom 
a  contract  was  made  some  time  ago  for  such  protection.  We  have 
also  had  application  from  other  financial  institutions  near  us  and  it 
is  our  desire  to  extend  our  system  to  a  limited  extent  in  our  immedi- 
ate neighborhood.  With  your  approval  we  would  ask  permission 
to  go  in  the  subway  within  tlie  district  bounded  by  Maiden  Lane, 
Cortlandt  street,  Church  street,  Exchange  Place  and  William  street. 
This  would  cover  the  entire  desired  district."  The  application  was 
denied,  the  board  of  electrical  control  holding  that  it  could  not  grant 
a  permit  to  a  company  not  authorized  by  its  charter  for  the  purposes 
sought. 

On  September  27,  1893,  the  company  again  made  application  to 
^said  board,  signed  by  the  president,  in  which  it  stated  that  it  had 
safes,  vaults  and  other  storage  receptacles  for  the  safekeeping  of 
personal  property  and  that  for  its  protection  it  had  hitherto,  with 
the  consent  of  the  board  of  police,  had  telegraphic  connection  with 
the  second  precinct  station.  Among  its  customers  it.  had  the  sub- 
treasury  and  the  United  States  Trust  Company,  and  that  "  at  the 
desire  of  these  institutions  their  vaults  have  been  or  are  about  to  be 
connected  with  the  police  burglar  alarm  of  your  petitionei^,"  and  it 
requested  a  permit  to  put  its  wires  in  the  subway  "  to  enable  your 
petitioner  to  prosecute  the  transaction  of  the  business  for  which  it 
was  organized,  and  for  its  protection  therein  and  for  the  protection 
of  the  great  amount  of  valuable  property  under  its  supervision." 
This  application  was  not  granted. 

On  the  5th  of  April,  1894,  a  certificate  of  incorporation  of  the 
Mercantile  Electric  Company,  signed  by  Mr.  Rhoades  and  other  per- 
sons interested  in  the  Mercantile  Trust  Company,  was  filed  with  the 
Secretary  of  State,  the  amount  of  the  capital  stock  being  fixed  at 
$5,000,  and  the  purpose  of  the  company  being  expressed  to  be  that 
of  "  constructing,  owning,  using  and  maintaining  a  line  or  lines  of 
electric  telegraph  or  telephone  in  the  City  of  New  York,  and  for 
the  purpose  of  operating  and  conducting  electric  currents  in  and 
through  the  streets  of   the  City  of  New  York."     "The  general 
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route  and  tlie  points  to  be  connected  are  as  follows :  From  No. 
120  Broadway  in  the  City  of  New  York,  through  Broadway  to  the 
Battery  ;  through  Pine  Street  to  Nassau  IStreet ;  to  William  Street ; 
through  Nassau  Street  and  Broad  Street  to  the  East  River  through 
William  Street  to  Hanover  Square ;  through  Wall  Street  to  Pearl 
Street ;  througli  Pearl  Street  to  Cedar  Street ;  through  Cedar 
Street  to  Broadway,  connecting  the  United  States  Sub-treasury  and 
various  otlier  buildings  in  the  City  of  New  York  with  a  central 
office  at  No.  120  Broadway  in  said  City  of  New  York ;  and  through 
sncii  other  streets  in  said  City  and  connecting  such  other  points 
with  said  central  office  or  with  other  central  offices  in  said  city  as  the 
business  needs  and  uses  of  said  company  may,  from  time  to  time, 
require." 

On  April  7,  1894,  the  Mercantile  Electric  Company,  by  Lyman 
Ehoades,  director  and  acting  manager,  asked  the  board  of  electrical 
control  for  permission  or  authority  to  have  the  necessary  wires  for  the 
proper  carrying  on  of  its  business  placed  in  the  subway.  On  Jane 
29, 1894,  tiie  board  passed  a  resolution  authorizing  and  empowering 
the  company  "  to  lay  and  construct  suitable  wires  or  other  con- 
ductoi-s  in  subways  under  streets,  avenues  and  public  parks  and 
places  of  the  City  of  New  York  for  conducting  and  distributing 
electricity  for  telegraphic  and  telephonic  purposes,  under  the  direc- 
tion of  the  board  of  electrical  control,  subject  to  all  existing  rules 
applicable  thereto  and  to  all  i*egulations  which  this  board  may  here- 
after impose  by  resolution  or  otherwise,"  provided,  however,  that 
the  electric  conductors  of  the  company  should  be  laid  through  the 
subways  constructed  by  the  Empire  City  Subway  Company. 

The  company  thereafter  applied  to  the  Empire  City  Subway 
Company,  Ltd.,  for  space  in  the  electriqal  subways  as  follows: 
"  No.  508,  one  3  inch  trunk  duct,  Nassau  Street,  east  side,  from 
N.  E.  corner  of  Cedar  Street  to  manhole  S.  W.  eomer  Wall  and 
Broad  Streets.  No.  509,  one  3  inch  trunk  duct.  Wall  Street  south 
side,  from  manhole  S.  W.  corner  of  Broad  Street  to  manhole 
S.  W.  corner  of  Hanover  Street,"  and  on  July  27,  1894,  the  com- 
pany was  notified  that  its  application  for  space  in  such  ducts  had 
been  granted.  The  wires  were  strung,  and  for  a  number  of  years 
the  company  maintained  a  burglar  alarm  system  in  said  limited 
financial  district.     As  explained  by  the  electrician  of  the  company, 
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the  telegraphic  use  of  said  underground  wires  was  made  by  the 
transmission  of  signals  from  the  office  of  the  company's  customers 
and  from  watchmen's  call  boxes  to  the  signal  devices  of  the  com- 
pany at  its  office,  No.  120  Broadway.  These  signals  were  in  some 
cases  transmitted  automatically  and  in  others  by  the  manual  pressing 
of  electric  push  buttons.  These  signals  consisted  in  causing  certain 
numbers  to  appear  at  the  company's  switchboard,  the  meaning  of 
which  was  known  to  the  company's  operator  at  the  switchboard. 
The  automatic  signals  were  to  indicate  the  opening  and  closing  of 
vault  doors  in  various  banks  and  trust  companies  to  protect  the  com- 
pany's cu8tomei*s  against  burglary.  The  manual  operation  of  said 
signals  was  used  as  a  means  of  communication  between  the  watch- 
men of  the  company  from  patrol  boxes  and  otiier  places  upon  the 
watchmen's  routes  and  the  company's  office  at  120  Broadway.  The 
telephonic  use  of  said  wires  during  said  period  consisted  of  tlie 
transmission  of  conversations  between  the  watchmen  of  said  com- 
pany electrically  from  their  several  stations  and  the  company's 
switchboard  operator  at  120  Broadway.  The  usual  telephonic 
instruments,  consisting  of  transmitters  and  receivers,  were  carried 
by  the  watchmen,  who  connected  them  at  their  several  stations  as 
each  conversation  was  had,  and  at  the  termination  of  which  the 
watchmen  disconnected  said  instruments. 

On  the  8d  of  July,  1905,  the  Mercantile  Electric  Company  filed 
with  the  Secretary  of  State  a  certificate  of  extension  of  lines  under 
which  it  purported  to  cover  any  and  all  of  the  public  streets, 
avenues,  highways  and  other  public  places  and  waters  in  the  city  of 
New  York  from  a  point  or  points  in  said  city  to  and  connecting  all 
other  points  in  said  city  and  in  each  and  every  borough  thereof ; 
the  whole  State  of  New  York  and  from  tlie  most  southerly  point 
of  Mexico  to  the  most  northerly  point  of  Canada,  and  from  the 
most  westerly  point  of  the  United  States  and  also  of  Canada  to 
the  most  easterly  point  of  the  United  States  and  also  of  Canada, 
and  also  by  cable  and  other  appropriate  means  with  the  rest  of  the 
known  world. 

On  the  20th  of  February,  1905,  a  certificate  of  incorporation  of 
the  New  York  Independent  Telephone  Company  was  filed  with  the 
Secretary  of  State,  said  corporation  being  organized  for  the  pur- 
pose of  constructing,  buying  and  leasing  or  otherwise  obtaining  and 
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owning  lines  of  electric  telegraph  and  telephone,  wholly  within  the 
limits  of  the  State  of  New  York,  and  also  lines  partly  within  and 
partly  beyond  the  limits  of  said  State,  and  of  equipping,  operating 
and  otherwise  maintaining  and  using  the  same  under  and  by  virtue 
of  the  provisions  of  article  8  of  the  Transportation  Corporations 
Law,*  and  all  other  laws  applicable  to  such  a  corporation. 

On  the  7th  of  October,  1905,  the  New  York  Independent  Tele- 
phone Company  filed  a  certificate  of  merger  with  the  Mercantile 
Electric  Company  with  the  Secretary  of  State,  and  on  the  27th  of 
September,  1905,  there  was  executed  by  the  Mercantile  Electric 
Company  a  conveyance  to  the  New  York  Independent  Telephone 
Company  of  its  "  franchise,  right  or  consent  to  lay  and  construct 
suitable  wires  or  other  conductors  in  subwajs  *  *  *  granted 
*  *  *  by  a  resolution  of  the  board  of  electrical  control"  on 
June  29,  1894,  its  plant  and  switchboard  located  at  120  Broadway, 
and  all  the  cables,  wires  and  other  subsidiaries  thereof,  and  "  all 
other  property,  real  and  personal  and  mixed,  and  all  other  property 
rights,  privileges  and  franchises,  and  all  assets  of  every  kind 
belonging  to  the  Mercantile  Electric  Company." 

After  the  said  merger  the  New  York  Independent  Telephone 
Company  installed  about  twenty  telephones  in  the  district  from  220 
Broadway  on  the  north  to  25  Broadway  on  the  south  and  60  Wall 
street  on  the  east.  On  July  3,  1907,  it  requested  permission  from 
the  commissioner  of  the  department  of  water  supply,  gas  and  elec- 
tricity to  string  a  cable  in  the  duct  previously  assigned  to  the  Mer- 
cantile Electric  Company  from  the  manhole  at  the  southeast  corner 
of  Wall  and  William  streets  to  the  manhole  at  the  southwest  corner 
of  Wall  and  Hanover  streets.  Said  application  having  been  refused, 
the  company  applied  for  a  peremptory  writ  of  mandamus  to  compel 
the  commissioner  to  grant  the  application,  and  from  the  order 
denying  said  application  this  appeal  is  taken. 

What  is  directly  involved  is  the  right  to  place  a  three-quarters  of 
an  inch  additional  cable  225  feet  long  in  a  duct  occupied  since  1891 ; 
what  is  indirectly  involved  is  whether  a  burglar  alarm  company, 
operating  in  a  very  limited  territory  in  the  financial  district^  has 
been  transformed  into  a  general  telephone  company  possessing  a 
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franchise  .entitling  it  to  occupy  any  and  every  street  in  Greater 
New  York  and  extending  over  the  whole  of  Mexico,  the  United 
States  and  Canada;  whether  it  possesses  •  without  payment  to  the 
city  of  New  York  riglits  so  extensive  and  so  valuable  that  for  such 
privilege  another  company  has  offered  to  pay  $2,780,000.  The 
determination  that  the  company  is  entitled  to  a  mandamus  compel- 
ling the  commissioner  to  grant  the  permit  asked  for  necessarily 
involves  the  determination  that  the  company  possesses  legally  the 
broad  franchise  which  it  claims,  for  I  see  no  escape  from  the 
proposition  that  if  it  is  authorized  to  compel  tlie  permit  for  225 
feet  it  must  have  the  right  to  compel  a  permit  to  place  its  wires 
wherever  it  wishes  in  the  city  of  New  York. 

So  far  as  the  New  York  Independent  Telephone  Company  is 
concerned  it  lias  no  operating  rights  in  the  city  of  New  York 
derived  from  its  own  incorporation,  which  occurred  in  February, 
1905,  because  at  that  time  the  following  charter  provisions  were  in 
existence  :  "  §  71.  The  rights  of  the  city  in  and  to  its  water  front, 
ferries,  wharf  property,  land  under  water,  public  landings,  wharves, 
docks,  streets,  avenues,  parks  and  all  other  public  places  are  hereby 
declared  to  be  inalienable."  '*  §  72.  Every  grant  of  or  relating  to 
a  franchise  of  any  character,  to  any  person  or  corporation,  must, 
unless  otherwise  provided  in  this  act,  be  by  ordinance."  "  §  73. 
After  the  approval  of  this  act  no  franchise  or  right  to  use  the 
streets,  avenues,  waters,  rivers,  parkways  or  highways  of  the  city 
shall  he  granted  by  the  board  of  aldermen  to  any  person  or  corpora- 
tion for  a  longer  period  than  twenty-five  years  except  as  hereinafter 
provided.  *  *  *  Every  grant  shall  make  adequate  provision  by 
way  of  forfeiture  of  the  grant  or  otherwise  to  secure  efficiency  of 
public  service  at  reasonable  rates  and  the  maintenance  of  the  prop- 
erty in  good  condition  throughout  the  full  term  of  the  grant." 
"  §  S8.  All  acts  and  parts  of  acts,  so  far  as  the  same  are  inconsistent 
with  this  chapter,  are  hereby  repealed."  (See  Laws  of  1901,  chap. 
466,  §§71,  72,  73,  88.) 

In  People  ex  rel.  Independent  Telephone  Company  v.  Monroe 
(30  N.  Y.  L.  J.  488),  wliere  the  relator  had  been  incorporated  pur- 
suant to  the  provisions  of  the  Transportation  Corporations  Law,  in 
1899,  after  the  taking  effect  of  the  Greater  New  York  charter,  the 
App.  Div.—  Vol.  CXXXIIL        41 
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court  at  Special  Term  denied  a  motion  for  mandamns,  holding  that 
the  relator  had  not  acquired  an  undoubted  legal  right  to  the  use  of 
the  streets  by  virtue  of  its  incorpoitttion,  but  that  right  could  only 
be  granted  in  accordance  with  the  provisions  of  the  charter.  This 
was  affirmed  (91  App.  Div.  611)  and  the  appeal  dismissed  (179 
N.  Y.  521). 

Nor  do  I  think  that  the  filing  of  the  extension  of  route  ce^ 
tificate  by  the  Mercantile  Electric  Company  can  be  availed  of,  for 
at  that  time  also  the  charter  was  in  force,  and  as  said  in  Mailer  of 
Brooklyn,  Q.  C.  db  S.  li.  li.  Co. {185  K  Y.  171):  "The certificate 
of  extension  which  a  corporation  files  [in  that  case  a  street  rail- 
road corporation]  is  in  effect  clearly  and  simply  an  amendment  of 
its  original  articles  of  incorporation.  Those  original  articles  pre- 
scribe the  line  and  extent  of  its  proposed  route.  The  certificate  of 
extension  prescribes  the  line  and  route  of  an  additional  road  and  to 
that  extent  amends  the  original  articles  of  incorporation.  For  the 
purposes  of  this  provision  we  think  it  may  naturally  and  easily  be 
treated  as  an  amendment  to  the  articles  of  incorporation  made  to 
include  the  proposed  extension,  and  the  date  of  filing  of  which  will 
fix  the  periods  within  which  a  corporation  must  act  as  to  said 
extension." 

Whatever  rights  to  put  its  wires  in  the  streets  the  relator  possesses^ 
as  it  seems  to  me,  depend  upon  the  original  articles  of  incorpomtion 
of  the  Mercantile  Electric  Company  and  the  law  existing  at  the 
time  of  tlie  tiling  thereof. 

The  position  of  the  respondent  is  that  while  the  company  received 
its  charter  from  the  State,  yet,  to  enable  it  to  enjoy  it  in  the  city  of 
New  York,  the  consent  of  the  local  authorities  of  the  city  was 
required,  which  consent  had  never  been  applied  for  nor  given; 
therefore,  the  company  was  not  authorized  to  string  wires  in  the 
street,  and  as  the  commissioner's  power  to  grant  the  permit  was 
limited  by  statute  to  persons  or  corporations  duly  authorized  to 
carry  on  the  business  of  the  character  specified  (Greater  N.  Y. 
Charter,  §  469)  it  whs  his  duty  to  refuse  the  application. 

At  the  time  of  the  passage  of  the  subway  acts  requiring  wires  to 
be  placed  under  ground,  as  well  as  at  the  time  of  tlie  consolidation 
into  the  greater  city,  there  was  some  doubt  as  to  m^io  constituted 
the  local  authorities  in  the  city  of  New  York  whose  consent  was 
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required  and  courts  took  different  views.  This  question  has,  how- 
ever, been  settled  definitely  by  the  Court  of  Appeals  in  Qhee  v. 
li'orthern  Union  Oaa  Co.  (158  N.  Y.  610).  The  court  said: 
^^  At  the  threshold  of  the  consideration  of  these  questions  it  will  be 
well  to  have  in  mind  the  legal  effect  of  the  consent  which  the 
municipal  authorities  are  authorized  to  give  by  the  Transportation 
Corporations  Act.  It  operates  to  create  a  franchise  by  which  is 
vested  in  the  corporation  receiving  it  a  perpetual  and  indefeasible 
interest  in  the  land  constituting  the  streets  of  a  municipality.  It  is 
true  that  the  franchise  comes  from  the  State,  but  the  act  of  the 
local  authorities,  who  represent  the  State  by  its  permission  and  for 
that  purpose,  constitutes  the  act  upon  which  the  law  operates  to 
create  the  franchise.  The  State  might  grant  the  franchise  directly 
to  the  corporation  without  the  consent  of  the  local  authorities,  and 
has  done  so  in  many  instances;  but  the  tendency  of  later  years, 
which  is  well  grounded  in  reason,  is  for  the  State  to  confer  upon 
the  local  municipal  authorities  the  right  to  represent  it  in  the  matter 
of  granting  franchises  to  the  extent  that  the  final  act  necessary  to 
the  creation  of  franchises  must  be  exercised  by  such  authorities. 
The  legal  effect  of  the  consent,  therefore,  is  the  same  as  if  the 
local  authorities  in  form  granted  the  franchise  and  the  interest  in 
the  land.  *  *  *  yf^  have  had  no  difliculty  in  reaching  the  con- 
clusion that  the  consent  that  is  necessary  to  confer  a  franchise  upon 
a  gas-lighting  corporation  can  be  given  only  by  the  municipal  assem- 
bly through  appropriate  ordinances,  but  that  when  the  consent  has 
been  granted  to  a  corporation  duly  created,  by  which  a  corporate 
franchise,  which  is  property,  has  been  acquired,  the  administrative 
officers  must  be  applied  to  for  a  permit  that  will  allow  the  corpora- 
tion to  exercise  such  rights  in  order  that  the  public  convenience 
may  be  subserved.  The  permission  forms  no  part  of  the  franchise 
and  is  not  essential  to  its  existence,  and  if  refused,  the  granting  of 
it  may  be  compelled  by  mandamus,  as  indeed  it  has  been  in  a  num- 
ber of  cases,  but  the  officers  to  whom  application  must  be  made  may, 
within  reasonable  limits,  fix  the  time  when  work  on  the  streets 
may  be  begun,  determine  what  portion  of  a  street  shall  be  first 
opened,  how  much  of  it  may  be  left  open  at  a  time,  the  depth  of  the 
trench  and  other  details,  the  careful  regulation  of  which  is  of  first 
importance  to  a  metropolitan  city  like  New  York.    And  the  sole 
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purpose  of  these  sections,  as  we  read  them,  was  to  vest  completely 
this  important  administrative  power  in  the  commissioner  of  public 
buildings,  lighting  and  supplies  and  the  commissioner  of  highways, 
leaving  to  the  legislative  department  of  the  municipal  government 
the  power  that  has  always  belonged  to  it,  of  performing  such  act  as 
the  State  has  declared  to  be  necessary  in  order  to  create  a  franchise." 

In  People  ex  rd.  West  Side  Electric  Co.  v.  Consolidated  Tel, 
cfe  Elec.  Subway  Co.  (187  N.  Y.  58)  the  West  Side  Company  had 
in  October,  1896,  procured  from  the  board  of  electrical  control  a 
permit  which  recited  that  the  company  had  petitioned  the  board 
for  a  franchise  to  do  business  in  the  city  and  authorized  it  to  lay 
suitable  wires  under  the  streets.  It  put  its  wires  in  the  ducts  of  the 
defendant  companj^  and  maintained  them  there,  paying  rent  there- 
for, until  1903,  when  defendant  refused  longer  to  permit  this  occu- 
pancy upon  the  ground  that  the  plaintiff  had  no  legal  authority. 
The  court  stated  the  -question  involved  as  follows :  "  The  rights  of 
the  parties  to  this  litigation  are  dependent  upon  the  ^question 
whether  on  October  30,  1896,  the. power  to  grant  a  franchiee  to 
lay  and  construct  suitable  wires  or  other  conductors  in  subways  under 
streets,  avenues,  public  parks  and  places  in  the  city  of  New  York 
for  conducting  and  distributing  electricity,  to  a  corporation  organ- 
ized under  the  Transportation  Corporations  Law  was  vested  in  the 
board  of  electrical  control  in  and  for  the  city  of  New  York,  or  in 
the  board  of  aldermen  of  said  city,"  and  applied  the  reasoning  of 
the  Ghee  Case  {8upra\  which  affected  a  gas  lighting  company,  to 
the  case  at  bar,  where  an  electric  lighting  company  was  concerned, 
and  held  that  the  board  of  aldermen  possessed  the  power  ^nd 
affirmed  the  quashing  of  a  mandamus. 

But  the  appellant  claims  that  it  is  expressly  provided  in  the  Trans- 
portation Corporations  Law,  under  which  it  waa  incorjwrated,  that 
corporations  for  pipe  lines  and  gas  lines  and  electric  lighting  lines  and 
water  pipes  must  obtain  the  consent  of  the  local  authorities  before  they 
can  occupy  the  public  streets,  but  that  section  102  of  the  Trans- 
portation Corporations  Law  contains  no  such  provision  in  regard  to 
telegraph  and  telephone  companies,  and,  therefore,  its  franchise  was 
complete  when  given  by  the  State ;  it  was  not  called  upon  to  apply 
for  or  receive  any  consent  from  the  local  authorities,  but  all  that  it 
was  required  to  do  was  to  apply,  as  it  has,  to  the  commissioner  in 
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his  administrative  capacity.  It  is  true  that  the  Court  of  Appeals 
in  Village  of  Carthage  v.  Central  New  York  Telephone  Co.  (185 
N.  Y.  448),  where  the  village  had  passed  a  resolution  requiring  a 
company  which  had  long  maintained  its  poles  and  wires  in  the 
streets  to  put  them  under  ground,  said :  '^  It  has  long  been  the  set- 
tled law  of  this  State  that  telegraph  and  telephone  companies  derive 
the  right  to  erect  their  poles  and  string  their  wires  directly  from 
tlie  State.  *  *  *  We  are  of  opinion  that  while  it  is  competent 
for  the  State  to  delegate  its  sovereign  power  to  cities  and  villages  in 
regard  to  the  construction,  management  and  control  of  these  com- 
panies, such  surrender  of  sovereignty  cannot  be  implied,  but  must 
rest  on  express  legislation  containing  a  clear  and  unqualified  grant 
of  power." 

But  neither  in  that  nor  in  the  cases  in  the  Appellate  Division  {Ba/r- 
hite  V.  Home  TeUpJione  Co.^  50  App.  Div.  25 ;  New  Union  Tele- 
phone Co.  V.  Marshy  96  id.  122)  does  it  appear  that  the  attention 
of  tlie  court  had  been  directed  to  chapter  483  of  the  Laws  of  1881 
(amdg.  Laws  of  1879,  chap.  897,  §  1),  which  provides  that :  "  Any 
company  or  companies  organized  and  incorpomted  under  the  laws 
of  this  State  for  the  purpose  of  owning,  constructing,  using  and 
maintaining  a  line  or  lines  of  electric  telegraph  within  this  State,  or 
partly  within  and  partly  beyond  the  limits  of  this  State,  are  hereby 
authorized,  from  time  to  time,  to  construct  and  lay  lines  of  electrical 
conductors  under  ground  in  any  city,  village  or  town  within  the 
limits  of  this  State,  subject  to  all  the  provisions  of  law  in  reference 
to  such  companies  not  inconsistent  with  this  act;  provided^  that 
such  company  shall,  before  laying  any  such  line  in  any  city,  village 
or  town  of  this  State,  first  obtain  from  the  common  council  of  cities, 
the  trustees  of  villages  or  the  commissioners  of  highways  of  towns, 
permission  to  use  the  streets  within  such  city,  village  or  town  for 
the  purposes  herein  set  forth."  This  act  continued  unrepealed  until 
by  chapter  219  of  the  Laws  of  1909,  being  chapter  63  of  the  Con- 
solidated Laws,  the  Transportation  Corporations  Law,  it  was  annexed 
bodily  to  section  102.  This  is  legislative  recognition,  as  it  seems  to 
me,  that  telephone  and  telegraph  companies  have,  during  all  this 
period,  been  governed  by  the  same  provisions  requiring  the  consent 
of  the  local  authorities  as  have  the  other  companies  which  occupy 
the  streets  under  the  surface* 
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It  follows  that  when  the  original  certificate  was  filed  there  were 
existing  provisions  of  law  which  required  the  consent  of  the  local 
anthorities,  to  wit,  the  board  of  aldermen,  which  consent  was  never 
applied  for  or  granted. 

As  the  appellant  has  not  shown  that  it  has  a  clear  legal  right  to 
the  mandamus  applied  for,  tlie  order  appealed  from  should  be 

affirmed,  with  costs  and  disbursements  to  the  respondent. 

I 

Inoraham,  MgLauohlin,  Laughlin  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


John  Anthony.  Wjlkens,  Appellant,  v.  American  Bank  of 
ToRREON,  S.  A.,  Respondent. 

W.  F.  Burns  Company  and  Walter  F.  Burns,  Appellants. 
First  Department,  July  13,  1909. 

Discovery — examination  of  plaintiiTs  assignor  —  effect  of  submiBsion  to 
juxisdiction  —  contempt  —  failure  to  produce  agent  not  served. 

The  assignee  of  a  corporation  which,  although  not  a  party  of  record,  is  claimed 
to  bo  the  real  party  in  interest,  is  in  no  position  to  complain,  in  a  collateral 
contempt  proceeding,  of  an  order  requiring  the  corporation  and  its  officers  to 
appear  for  examination  on  behalf  of  the  defendants  and  to  produce  certain 
documents,  where  there  was  no  appeal  and  the  assignor  appeared  and  sub- 
mitted to  the  jurisdiction  of  the  court. 

But  where  the  original  order  for  the  examination  requiring  the  corporation  to 
produce  its  traveling  agent  for  examination  required  the  service  of  the  order 
on  said  agent,  the  corporation  cannot  be  held  in  contempt  in  failing  to  produce 
the  agent  if  no  service  was  made  upon  him. 

Appeal  by  the  plaintiff,  John  Anthony  Wilkens,  and  by  the 
W.  F.  Burns  Company  and  another,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  11th 
day  of  May,  1909,  directing  the  W.  F.  Bums  Company  to  appear 
by  its  vice-president  aud  general  manager,  Walter  F.  Burns,  and  by 
its  agent  and  employee,  John  Y.  Bowes,  and  produce  certain  docu- 
ments and  submit  to  an  examination  as  provided  in  a  previous 


Digitized  by 


Google 


WiLKENS  V.  American  Bank  of  Torbeon.  647 

App.  Div.]  First  Department.  July,  1909. 

order,  and  that  upon  default  thereof,  defendant  might  have  an  order 
adjudging  said  company  and  said  Burns  in  contempt  of  court. 

A.  II,  Gleason  of  counsel  [^Hastingis  <&  GleasaUy  attorneys],  for 
the  appellant. 

George  T.  Rogg  of  counsel  [Briesen  <&  ITnauth,  attorneys],  for 
the  respondent. 

Clarke,  J. : 

On  March  24,  1909,  a  justice  of  the  Supreme  Court  made  an 
ex  parte  order  requiring  the  plaintiflPs  alleged  assignor,  the  W.  F. 
Burns  Company,  to  appear  by  Walter  F.  Burns,  its  vice-president  and 
general  manager,  and  by  John  V.  Bowes,  its  agent,  for  examina- 
tion on  behalf  of  defendant  concerning  the  matters  at  issue  in  this 
action  and  requiring  the  production  of  certain  documents  and  papers. 

This  order  remains  unmodified,  unreversed  and  not  appealed  from. 
It  was  duly  served  on  the  W.  F.  Burns  Company  within  the 
State  by  service  upon  Walter  F.  Burns  as  vice-president  and  gen- 
eral manager,  and  as  the  appointed  representative  of  said  company 
within  the  State  upon  whom  process  can  be  served.  He  appeared 
and  it  was  stipulated  that  his  testimony  might  be  taken  before 
Frank  F.  Kirkpatrick  with  the  same  force  and  effect  as  if  he  had 
appeared  before  the  justice  sitting  at  Special  Term.  He  failed  to 
produce  the  documents  and  telegram  or  copies  of  the  telegram 
called  for  by  the  order,  and  was  asked  this  question :  "  Who  does 
know  of  any  telegram  ?  A.  Chicago,  I  think.  Q.  Since  the  service 
of  this  order  upon  you,  have  you  requested  the  Chicago  oflSce  to  for* 
ward  any  of  the  documents  therein  mentioned?  A.  No,  sir." 
Whereupon  an  application  was  made  to  the  court  upon  which  the 
order  appealed  from  was  granted,  which  recited :  "  And  said  Burns 
Company  having  failed  to  produce  the  papers  specified  in  said  order; 
and  said  Burns  Company  having  failed  to'  appear  by  its  agent  and 
employee,  John  V.  Bowes,  as  directed  in  said  order ;  and  the  defend- 
ant having  appeared  *  *  *  and  made  application  for  a  direc- 
tion that  said  W.  F.  Burns  Company  produce  said  papers  and  appear 
by  its  said  agent  and  employee,  John  V.  Bowes ;  and  the  plaintiff 
and  said  W.  F.  Burns  Company  having  appeared  in  opposition  to 
said  application,    *    *    *     Ordei-ed,  that  the  W.  F.  Burns  Corn- 
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pany  appear  before  the  Justice  holding  Special  Term,  Part  II,  by 
its  vice-president  and  general  manager,  Walter  F.  Burns,  and  by  its 
agent  and  employee,  John  V.  Bowes,  *  *  *  and  produce  the 
documents  specified  in  said  order  and  submit  to  an  examination  as 
provided  in  said  order ;  and  that  upon  default  thereof  the  defendant 
may  have  an  order  ex  parte  adjudging  said  W.  F.  Burns  Company 
and  said  Walter  F.  Burns  in  contempt  of  court  and  imposing  a 
penalty  therefor." 

This  appeal  is  taken  upon  the  grounds  that  the  Burns  Company 
is  not  a  party  to  the  action,  and  the  orders  were  unwarranted ;  that 
if  the  corporation  could  not  be  examined,  then  the  order  was  a 
nullity ;  and  that  the  order  requiring  the  Burns  Company  to  pro- 
duce Bowes  is  unauthorized;  and  that  the  order  requiring  the 
production  of  the  papers  is  without  authority. 

These  objections  might  be  quite  proper  on  a  motion  to  vacate  the 
original  order  or  on  appeal  therefrom.  The  learned  Special  Term 
deemed  that  it  had  no  power  to  reverse  said  order  in  this  collateral 
proceeding,  and,  therefore,  made  this  order  in  an  attempt  to  enforce 
the  provisions  of  the  former  order. 

It  is  true  that  the  W.  F.  Burns  Company  is  not  a  party  of  record 
to  the  action.  It  was  the  assignor  of  the  plaintiff,  and  it  is  claimed 
to  be  the  real  party  in  interest.  The  corporation  having  appeared 
and  submitted  to  the  jurisdiction,  I  do  not  see  how  the  plaintiff  is 
in  any  position  to  complain.  So  far  as  the  provisions  in  regard  to 
Bowes  are  concerned,  the  original  order  provided  that  a  copy  be 
served  on  the  corporation  and  Burns- and  on  Bowes,  or  so  many  of 
them  as  could  be  found.  It  never  was  served  on  Bowes.  He  was 
a  mere  agent  and  not  an  oflScer  of  the  company,  and  is  traveling 
somewhere  in  the  United  States.  Inasmuch  as  the  original  order 
provided  for  service  upon  him  which  has  not  been  had,  I  do  not 
see  how  the  company  could  be  deemed  in  contempt  for  not  produc- 
ing him.  As  to  the  production  of  papers  subdivision  7  of  section 
872  of  the  Code  of  Civil  Procedure  expressly  provides  that,  in  case 
the  party  to  be  examined  is  a  corporation,  the  order  shall  dii'ect  the 
examination  of  such  officers  or  directors  thereof  whose  testimony  is 
material  and  necessary  and  the  production  of  such  books  and  papers, 
I  think  that  so  long  as  the  original  order  stands  it  should  be  sup- 
ported so  far  as  to  require  the  production  of  the  papers  directed, 
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bat  I  do  not  think  the  production  of  the  agent  Bowes  can  be  com- 
pelled, and  in  view  of  the  fact  that  he  was  never  served  witli  the 
original  order  as  therein  required,  the  order  appealed  from  should 
be  modified  by  striking  out  the  provision  for  his  production,  or  any 
adjudication  of  contempt  based  on  said  non-production,  and  as 
modified  affirmed,  without  costs  to  either  party. 

Inoraham,     McLaughlin,     Laughlin     and     IIouohton,     JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs.     Settle  order  on  notice. 


Tessie    Johnston,   Judgment   Creditor,   Eespondent,  v.   Albert 
Bruckheimer,  Judgment  Debtor,  Appellant. 

First  Department,  July  18,  1909. 

False  impriBonment  —  malice  not  essential  —  bankruptcy  —  dischar^  of 
judgment  for  false  imprisonment. 

An  action  for  false  imprisonment  will  lie  where  the  detention  was  illegal,  irre- 
spective of  tbe  motives  of  the  defendant.  Neither  malice  nor  want  of  probable 
cause  is  an  essential  element. 

A  private  person  is  only  authorized  to  arrest  another  when  a  crime  lias  been 
committed  or  attempted  in  his  presence,  or  where  the  person  arrested  has  com- 
mitted a  felony  although  not  in  his  presence.  Hence,  a  cause  of  action  for 
false  imprisonment  accrues  whenever  a  person  is  arrested  without  a  warrant  by 
one  not  an  r^fJlcer  if  no  crime  Ins  in  fact  been  committed,  even  though  the 
person  making  thearrest  acted  in  good  faith. 

Where  the  complaint  in  an  action  for  false  imprisonment  made  no  allegation  of 
malice  and  bnsed  the  action  upon  an  arrest  by  a'  private  person  without  war- 
rant, it  will  be  assumed  that  the  judgment  followed  the  complaint,  and  that 
malice  was  not  an  element  of  the  action. 

A  judgment  for  damages  for  false  imprisonment  recovered  under  such  complaint 
is  discharged  by  the  bankruptcy  of  the  defendant.  This,  because  since  the 
amendment  to  section  17  of  the  Bankruptcy  Act,  made  by  82  United  States 
Statutes  at  Large,  798,  section  5,  a  bankrupt  is  discharged  unless  the  judg- 
ment was  for  obtaining  property  by  false  pretenses  or  **  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another."  Where  the  arrest  was  with- 
out malice  there  was  no  willful  or  malicious  injury  to  the  person. 

Houghton.  J.,  dissented. 
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Appeal  by  the  defendant,  Albert  Bruckheimer,  from  an  order  of 
the  Appellate  Term  of  the  Supreme  Court,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  7th  day  of  May,  1909, 
affirming  an  order  of  the  City  Court  of  the  city  of  New  York,  bear- 
ing date  the  9th  day  of  June,  1908,  denying  the  defendant's 
application  to  vacate  an  order  for  examination  in  supplementary 
proceedings. 

Louis  B.  Eppateiftj  for  the  appellant. 

Nathan  D,  Stem  of  counsel  [JeUenih  <b  Stem^  attorneys],  for 
the  respondent. 

Clarke,  J. : 

In  May,  1904,  plaintiff  commenced  an  action  against  Albert 
Bruckheimer  and  his  wife  Lizzie  for  $2,000  damages,  it  being 
alleged  in  the  complaint  that  the  defendants,  without  any  warrant 
or  pretense  of  legal  process,  caused  the  arrest  of  the  plaintiff  by  two 
police  officers,  and  caused  a  false  charge  to  be  made  against  tlie 
plaintiff,  to  wit,  that  she  was  guilty  of  a  felony  known  as  grand 
larceny,  without  any  reasonable  cause,  and  without  any  right  or 
authority  so  to  do ;  that  having  been  confined  in  a  police  station 
over  night  she  was  taken  before  a  city  magistrate,  where  the  defend- 
ants, although  hdving  theretofore  falsely  charged  plaintiff  with  the 
said  offense,  then  and  there  admitted  and  stated  in  writing  before 
said  magistrate  that  they  learned  that  plaintiff  was  innocent,  and  she 
was  thereupon  discharged  from  custody. 

The  jury  rendered  a  verdict  for  $750  in  favor  of  plaintiff  and 
against  the  defendants,  and  on  April  19,  1907,  a  judgment  was 
entered  for  the  sum  of  $852.73.  Subsequently  Albert  Bruckheimer 
tiled  a  voluntary  petition  in  bankruptcy,  and  a  discharge  was  there- 
after granted.  The  -bankruptcy  proceeding  was  commenced  almost 
immediately  after  the  recovery  of  the  judgment  in  this  action.  On 
or  about  May  13, 1908,  and  following  the  discharge  in  bankrnptcy 
of  the  appellant,  an  order  in  supplementary  proceedings  was 
obtained  in  the  City  Court  requiring  the  defendant  appellant  to 
appear  and  submit  to  examination.  Thereafter  the  appellant  pro- 
cured an  order  to  show  cause  why  the  supplementary  proceedings 
should  not  be  vacated  upon  the  ground  that  the  judgment  had  been 
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discharged.  The  application  was  denied  and  an  order  made  requir- 
ing tlie  appellant  to  submit  to  such  examination.  An  appeal  was 
taken  to  the  Appellate  Term  and  said  order  was  affirmed,  and  leave 
granted  to  appeal  to  this  court. 

The  question  presented  is  whether  the  debt  evidenced  by  this 
judgment  has  been  discharged  under  the  provisions  of  the  Bank- 
ruptcy Act.  Section  17  of  the  Bankruptcy  Act  (30  U.  S.  Stat,  at 
Large,  550,  as  amd.  by  32  id.  798,  §  5)  provides :  '•  Debts  not  affected 
by  a  discharge  —  a  A  discharge  in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts  except  such  as  *  *  *  (2)  are 
liabilities  for  obtaining  property  by  false  pretenses  or  false  repre- 
sentations, or  for  willful  and  malicious  injuries  to  tlie  person  or 
property  of  another." 

The  distinction  between  false  imprisonment  and  malicious  prose- 
cution is  fundamental.  They  are  made  up  of  different  elements, 
enforced  by  different  forms  of  actions,  are  governed  by  different 
rules  of  pleading,  evidence  and  damages,  and  are  subject  to  differ- 
ent defenses.  (19  Cyc.  321.)  "  False  imprisonment  has  been  well 
defined  to  be  a  trespass  committed  by  one.  man  against  the  person 
of  another  by  unlawfully  arresting  him  and  detaining  him  without 
any  legal  authority.  (Addison  on  Torts,  p.  552.)*  Where  the 
detention  is  illegal  the  action  will  lie,  without  regard  to  the  inno- 
cence of  the  defendant  in  his  intentions."  {Snead  v.  Bonnoilj  166 
N.  Y,  325.) 

"  The  right  invaded  by  false  imprisonment  is  of  such  character  that 
the  liability  of  the  wrongdoer  does  not  depend  primarily  upon  his 
mental  .attitude.  All  of  the  authorities  declare  that  neither  malice 
nor  ordinarily  want  of  probable  cause  is  an  essential  element  of  the  , 
right  of  action.  If  the  imprisonment  is  lawful  it  does  not  become 
unlawful  because  done  with  malicious  intent ;  if  the  conduct  be 
unlawful,  neither  good  faith  nor  provocation  nor  ignorance  of  the 
law  is  a  defense  to  the  person  committing  the  wrong,  in  a  civil  as 
distinguislied  from  a  criminal  proceeding."     (19  Cyc.  319.) 

In  an  action  for  false  imprisonment  the  essentials  are :  Firsts  that 
plaintiff  was  arrested  and  detained  by  defendant  without  process ; 
second^  that  plaintiff  was  not  guilty  of  the  offense  for  which  he  was 

♦8ded.— [Rbp. 
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arrested.  An  arrest  procured  by  any  one  other  than  a  police  officer, 
without  a  warrant,  is  always  unlawful,  except, ^t'^^,  where  a  crime 
has  been  committed  or  attempted  by  the  person  arrested  in  his 
presence,  or,  secondj  where  a  felony  has  been  committed  by  the 
person  arrested.  While  a  peace  oflScer,  under  section  177  of  the 
Code  of  Criminal  Procedure,  may  without  a  warrant  arrest  a  person 
when  a  felony  has  in  fact  been  committed  and  he  has  reasonable 
cause  for  believing  the  person  to  be  arrested  to  have  committed  it, 
a  private  person  is  only  authorized  to  arrest  another  when  a  crime 
has  been  committed  or  attempted  in  his  presence,  or  when  the  per- 
son arrested  has  committed  a  felony,  although  not  in  his  presence. 
(Code  Crim.  Proc.  §  183 ;  GrinneU  v.  Weston^  95  App.  Div.  454.) 
It  follows  that  a  cause  of  action  for  false  imprisonment  accrues 
whenever  a  person  is  arrested  and  detained  by  one  not  an  officer, 
acting  without  a  warrant,  when  no  crime  has  in  fact  been  committed 
by  him,  no  matter  with  what  good  faith  the  party  who  caused  the 
arrest  acted. 

In  Marks  v.  Townsend  (97  N.  Y.  590)  Earl,  J.,  said :  "  Even 
malicious  motives  and  the  absence  of  probable  cause  do  not  give  a 
party  arrested  an  action  for  false  imprisonment.  They  may  aggra- 
vate his  damage,  but  have  nothing  whatever  to  do  with  the  cause 
of  action." 

In  the  complaint,  which  is  a  part  of  this  record,  there  is  no  alle- 
gation of  malice.  The  cause  of  action  is  based  upon  an  arrest  with- 
out a  warrant.  The  judgment  roll  is  not  before  us  nor  is  the  evi- 
dence. We  must  hold  that  the  judgment  followed  the  complaint 
and  that  it  would  have  been  error  upon  the  trial  for  the  judge  to 
have  charged  that  the  jury  must  find  malice  in  the  defendant  in 
causing  the  arrest  before  they  could  find  a  verdict  for  the  plaintiff. 
If,  therefore,  malice  is  not  an  ingredient  of  the  cause  of  action  for 
false  imprisonment,  if  it  is  not  alleged  in  the  complaint,  I  do  not  see 
how  a  judgment  upon  such  a  complaint  and  for  such  a  cause  of  action 
can  be  held  to  be  a  liability  for  willful  and  malicious  injury  to  the 
person  of  another. 

It  has  been  held  that  a  judgment  for  the  father  in  an  action  to 
recover  damages  for  the  seduction  of  his  daughter  was  for  a  willful 
and  malicious  injury  to  the  person  and  property  of  another  within 
the  meaning  of  section  17  of  the  Bankruptcy  Act.     {Matter  of 


Digitized  by 


Google 


Johnston  v.  Bbugkheimeb.  653 


App.  Div.]  First  Department,  July,  1909. 

Freehe,  109  Fed.  Rep.  620.)  It  has  also  been  held  that  a  judg- 
ment by  a  husband  for  damages  in  an  action  in  crim.  con.  was 
likewise  for  a  willful  and  malicious  injury  to  the  person  of  another. 
{Cohoell  V.  Tinlcet*^  169  N.  Y.  531 ;  affd.,  mb  nom.  Tinker  v.  Coir 
welly  193  U.  S.  473.)  These  decisions  were  before  the  Bankruptcy 
Act  had  been  amended  by  specifically  putting  actions  for  seduction 
and  crim.  con.  within  the  exception.  Mr.  Justice  Peokham  said  : 
"  We  think  a  willful  disregard  of  what  one  knows  to  be  his  duty, 
an  act  which  is  against  good  morals  and  wrongful  in  and  of  itself, 
and  which  necessarily  causes  injury  and  is  done  intentionally,  may 
be  said  to  be  done  willfully  and  maliciously,  so  as  to  come  within  the 
exception." 

So  in  Kavanaugh  v.  Mclntyre  (128  App.  Div.  722),  where  an 
order  of  arrest  was  held  good  in  an  action  for  conversion,  the  court 
said :  "  The  defendants  in  utter  disregard  of  the  rights  of  plain- 
tiff, knowing  they  were  injuring  him  and  willing  to  do  so  in  order  to 
subserve  their  own  wrongful  purposes,  converted  his  property.  In 
short,  the  acts  disclosed  constituted  larceny.  There  is  neither  rea- 
son nor  justice  in  extending  to  such  acts  the  protection  of  the 
Bankruptcy  Act  unless  we  are  clearly  required  to  do  so  by  its 
provisions." 

In  all  of  these  cases  the  acts  under  consideration  involved  moral 
turpitude  and  under  such  circumstances  it  was  not  difficult  to  find 
malice,  but  the  same  cases  pointed  out  that  there  are  torts  which 
would  not  be  of  such  a  nature  as  to  involve  malice,  as,  for  instance, 
negligently  running  over  a  person  in  the  public  streets,  while  inten- 
tionally riding  down  a  particular  person  would,  of  course,  be  mali- 
cious and,  therefore,  come  within  the  rule. 

So  of  the  case  at  bar,  while  the  act  of  the  defendant  in  procuring 
the  arrest  may  be  said  to  be  willful  because  he  intended  the  person 
to  be  arrested  upon  his  information,  yet  if  he  honestly  believed  that 
the  arrested  person  had  committed  the  crime  of  grand  larceny  and 
promptly  withdrew  the  charge  when  he  discovered  her  innocence, 
while  the  cause  of  action  based  upon  the  illegal  arrest  for  false 
imprisonment  was  fully  established,  those  facts  in  and  of  themselves 
were  not  of  the  kind  illustrated  in  the  cases  sxijpra^  so  obviously 
against  good  morals,  involving  such  moral  turpitude,  as  to  compel 
the  court  to  disregard  the  fundamental  characteiistics  of  an  action 
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for  false  imprisonment  and  to  read  into  those  acts,  for  the  purpose 
of  bringing  them  within  the  exception  of  the  Bankruptcy  Act,  the 
incident  of  malice  without  allegation  or  proof  to  sustain  it. 

I  reach  the  conclusion,  therefore,  u{>on  this  record,  that  the  judg- 
ment is  not  within  the  exception  provided  in  section  17  of  the 
Bankruptcy  Act  (supra),  and  that  the  order  of  the  Appellate  Term 
appealed  from  siiould  be  reversed,  with  costs  and  disbursements  to 
the  appellant,  and  the  motion  to  vacate  granted,  with  ten  dollars 
costs. 

Inoraham,  McLaughlin  and  Lauohlin,  JJ.,  concurred ;  Hough- 
ton, J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  dLsbursements,  and 
motion  granted,  with  ten  dollars  costs. 


In  the  Matter  of  the  Application  of  Henry  Hess,  Jr.,  Sole  Sur- 
viving Executor  and  Trustee  under  the  Last  Will  and  Testament 
of  Casper  HiRTLER,  Deceased,  Respondent,  for  an  Order  Directing 
George  Finck  and  Otiiers,  Copartners,  under  the  Firm  Name  of 
FiNOK,  Embree  &  Cobb,  Appellants,  to  Repay  Money. 

First  Department,  July  13,  1909. 

Attorney  and  client —court  —  summary  jurisdiction  over  attorneys  — 

when  not  exercised. 

The  court  will  not  exercise  its  summary  jurisdiction  over  attorneys  by  entertttin- 
ing  a  motion  by  executors  to  compel  an  attorney  to  return  counsel  fees 
voluntarily  paid  to  him. 

Appeal  by  George  Finck  and  others,  copartners,  etc.,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  tlie  9th  day  of  April,  1909,  directing  a  reference. 

Finch,  Embree  <&  Cohh,  for  the  appellants. 

ITector  M.  Ilitckinga  of  counsel  [Jlitchinffsd;  PtfZZ/^^,  attorneys], 
for  the  respondent. 
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Claeke,  J. : 

Henry  Hess,  Jr.,  as  sole  surviving  executor  and  trustee  under 
the  last  will  and  testament  of  Casper  Hirtler,  deceased,  on  or 
about  February  3,  1906,  employed  as  counsel  the  firm  of  Finck, 
£mbree  &  Cobb,  attorneys  and  counselors  at  law.  On  Septem- 
ber 1,  1906,  for  services  rendered  to  August  24, 1906,  the  appellants 
wore  paid  on  account  of  legal  services  the  sum  of  $2,000.  On  or 
about  the^  1st  of  October,  1906,  the  account  of  the  executor  was 
filed,  in  which  this  item  appeared,  and  in  November,  1906,  an  action 
was  begun  for  the  constructioi>  of  the  will  and  for  the  settlement 
of  the  executor's  account.  A  trial  was  had  on  September  9,  1907, 
and  a  judgment  was  entered  on  June  9,  1908,  in  which  the  peti- 
tioner was  charged  with  $113,978.34  balance  remaining  in  his  hands, 
as  shown  by  said  account  referred  to  and  annexed  to  the  complaint, 
with  interest  thereon  from  October  1,  1906. 

The  amount  of  the  payment  of  said  $2,000  was  thereby  passed 
upon  and  approved,  and  the  court  granted  an  extra  allowance  to 
the  appellants  of  $1,000,  together  with  costs  to  be  taxed.  In  the 
meanwhile,  and  while  said  suit  was  pending,  and  on  the  25th  of 
July,  1907,  and  upon  the  request  of  the  appellants,  the  executor 
paid  to  them  on  account  of  services  rendered  the  sum  of  $1,000. 
As  the  account  which  had  been  filed  and  was  considered,  passed 
upon  and  approved  in  said  action  was  only  down  to  October 
1,  1906,  in  tlie  ordinary  course  of  proceedings  a  supplemental 
account  would  thereafter  have  been  filed  and  passed  upon  for  trans- 
actions had  and  expenses  paid  after  the  date  of  said  account. 

Subsequently  the  executor  desired  to  change  his  attorneys  and, 
upon  consent  of  the  appellants,  an  order  of  substitution  was  entered 
and  all  the  papers  delivered  to  the  substituted  attorneys.  There- 
after a  motion  was  made  to  compel  the  appellants  to  repav  the 
$1,000  which  they  had  received  on  the  25th  of  July,  1907,  which 
had  been  paid  upon  their  request  for  payment  on  account  for 
services  rendered  up  to  that  time,  and  upon  said  motion  an  order 
was  entered  appointing  a  referee  to  hear  and  determine  the  value 
of  the  services  of  said  firm  of  Finck,  Embree  &  Cobb  in  this  pro- 
ceeding, and  their  right  to  retain  the  sum  of  $1,000  paid  to  them 
by  Henry  Hess,  Jr.,  on  the  25th  day  of  July^  1907,  from  which 
order  the  said  firm  appeals. 
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This  is  not  a  proceeding  to  compel  an  attorney  to  account  for 
moneys  of  the  client  collected  for  his  client  and  retained  by  liim. 
It  is  to  review  in  a  summary  proceeding,  under  the  general  power 
claimed  to  be  possessed  by  the  court  to  control  its  officers,  a  volun- 
tary payment  by  a  client  from  moneys  in  his  possession  to  an 
attorney  for  services  rendered. 

While  the  supervisory  and  disciplinary  power  of  the  court  over 
its  officei*6  exists  we  do  not  think  that  it  should  be  exercised  to  the 
extent  attempted  by  the  order  appealed  from. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbui'sements  to  the  appellants,  and  the  motion  denied,  with 
ten  dollars  costs. 

Inoraham,  McLaughlin,  Lauohlin  and  Houghton,  JJ-, 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


KoBEET  J.  Mahoney,  Kespondent,  v.  Oxford  Realty  Compant, 

Appellants. 

First  Department,  July  13,  1909. 

Oontract  — delay  caiised  by  preliminary  work—  extension  of  time-- 
building  contract  construed  —  when  architect's  certificate  of  unreason- 
able delay  conclusive  —  burden  to  show  fraud  — basis  of  recovery 
where  action  brought  before  completion  of  work  by  owner. 

"Where  a  contract  for  the  construction  of  a  building  required  the  completion 
thereof  at  a  certain  date,  but  the  commencement  of  the  work  was  delayed 
because  another  contractor  delayed  the  completion  of  the  foundations,  and 
thereafter  the  contractor  was  directed  to  proceed  without  any  further  agree- 
ment, his  time  to  perform  was  extended  for  a  period  equal  to  the  delay. 

Where  a  building  contract  provides  that  should  the  contractor  neglect  to  supply 
sufficient  skilled  workmen  or  fail  in  any  respect  to  prosecute  the  work  with 
diligence,  "such  refusal,  neglect  or  failure  being  certified  by  the  architects," 
the  owner  shall  be  at  liberty  after  notice  to  furnish  the  labor  or  materials  and 
deduct  the  cost  thereof  from  the  moneys  to  become  due  the  contractor,  and 
that  if  "the  architects  shall  certify  that  such  refusal,  neglect  or  failure  is 
sufficient  ground  for  such  action  "  the  owner  shall  be  at  liberty  to  terminate 
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the  contract  and  complete  the  work,  in  which  case,  if  the  balance  to  be  paid 
under  the  contract  shall  exceed  the  expense  of  the  owner  in  finishing  the  work, 
the  excess  shaU  be  paid  to  the  contractor,  but  if  the  expense  shall  exceed  the 
unpaid  balance  the  contractor  shall  pay  the  difference,  it  must  be  deemed  tbat 
the  parties  intended  to  make  the  certificate  of  the  architects  conclusive  as  to 
whether  a  sufficient  number  of  men  were  employed  and  the  work  prosecuted 
with  diligence,  in  the  absence  of  such  unreasonable  and  arbitrary  acts  by  the 
architects  as  to  indicate  bad  faith  or  fraud. 

Hence,  where  such  contract  was  rescinded  by  the  owner  on  the  certification  by 
his  architects  that  the  work  was  not  being  propetly  prosecuted,  the  contractor 
cannot  recover  from  the  owner  in  the  absence  of  evidence  indicating  bad  faith 
or  fraud  on  the  part  of  the  architects. 

Where  such  contractor  brings  action  before  the  work  is  completed  by  the  owner 
he  can  only  recover  on  the  theory  of  a  wrongful  termination  of  his 
employment. 

HouoHTON,  J.,  dissented. 

Appeal  by  the  defendant,  the  Oxford  Realty  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  17th 
day  of  January,  1908,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entei*ed  in  said  clerk's  office  on  the  24th  day  of  January,  1908, 
denying  the  defendant's  motion  for  a  new  trial. 

Morgan  J.  O^JSrien,  for  the  appellant. 

M.  Linn  Bruce  [^Claude  Qignoux  and  WHMmn  J.  Reid  with 
him  on  the  brief],  for  the  respondent. 

Laughlin,  J. : 

Tliis  action  is  brought  to  recover  damages  for  the  breach  of  a 
contract  made  between  the  parties  and  reduced  to  writing  and 
signed  by  them  on  the  26th  day  of  October,  1903.  The  contract 
provided  for  the  construction  by  the  plaintiflE  of  an  eleven-story 
hotel  building  on  premises  known  as  Nos.  70,  72  and  74  West 
Fifty-fifth  street  in  the  borough  of  Manhattan,  New  York,  accord- 
ing to  plans  and  specifications,  for  the  gross  sum  of  $46,000.  It 
was  provided  that  the  work  should  be  completed  on  June  1,  1904, 
and  it  was  understood,  although  not  stated  in  the  agreement,  that 
the  foundation  would  be  ready  for  plaintiff  to  proceed  about  the 
middle  of  November,  1903.  The  contractor  who  was  constructing 
App.  Div.—  Vol.  CXXXIII.        42 
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the  foundation  diBappointed  the  owner  and  the  foundation  was  not 
ready  for  the  performance  of  the  work  by  plaintiff  until  about 
the  3d  day  of  May,  1904.  Plaintiff  neither  refused  to  proceed 
nor  objected  to  this  delay,  and  commenced  the  work  after  May  1, 
1904,  on  being  notihed  so  to  do  by  the  architect,  without  any  further 
agreement  or  understanding.  In  these  circumstances,  the  only  effect 
of  the  delay  was  to  extend  the  time  of  performance  for  a  period 
equal  to  the  time  plaintiff  was  thus  delayed  in  commencing  the 
work  and  perhaps  such  additional  time  as  might  necessarily  be 
required  on  account  of  the  postponement  of  the  commencement  of 
the  work.  The  plaintiff  alleges  that  he  entered  upon  the  perform- 
ance of  the  work  and  continued  the  same  with  due  diligence  in  all 
respects  as  provided  by  tlie  contract  and  plans  and  specifications, 
but  that  on  the  11th  day  of  October,  1904,  the  defendant  took  pos- 
session of  the  work  and  premises  and  removed  the  plaintiff  and  his 
agents  therefrom  and  terminated  the  contract  and  refused  to  per- 
mit the  plaintiff  to  further  perform  the  same.  The  plaintiff  further 
alleges  that  the  acts  of  the  defendant  in  terminating  the  employ- 
ment of  the  plaintiff  and  in  taking  possession  of  the  premises  "  were 
in  assumed  compliance  and  pretended  conformity  with  the  provi- 
sions and  terras  of  article  V  "  of  the  contract,  but  were  actually  in 
violation  thereof  because  he  at  no  time  refused  or  neglected  to 
supply  a  sufBcient  number  of  properly  skilled  workmen  or  materials 
of  the  proper  quality,  or  to  prosecute  the  work  with  promptness 
and  diligence,  or  to  perform  any  obligation  resting  upon  him  by 
virtue  of  the  contract ;  and  that  the  defendant  failed  to  give  the 
plaintiff  the  three  days'  written  notice  before  terminating  his  employ- 
ment and  taking  charge  of  the  work,  required  by  the  contract,  and 
no  certificate  was  made  by  the  architects  as  required  by  said  article 
5  of  the  contract.  The '  damages  which  the  plaintiff,  according  to 
the  allegations  of  his  complaint,  claims  to  have  sustained  and  seeks 
to  recover  are  the  difference  between  the  value  of  the  work  done  on 
the  contract,  which  is  alleged  to  have  been  the  sum  of  $40,137.66, 
and  the  amount  paid  on  account  of  the  contract  work,  which  ia 
alleged  to  have  been  the  sum  of  $30,042,  and  the  loss  of  profits 
which  the  plaintiff  would  have  made  had  he  been  permitted  to  fully 
perform  the  contract,  which  he  alleges  would  have  been  the  sum  of 
$1,500,  aggregating  in  all  the  sum  of  $11,595.56,  for  which,  together 
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with  the  interest  thereon  from  the  11th  day  of  October,  1904,  he 
demands  judgment.  The  plaintiflE  recovered  a  verdict  for  $10,309.78 
damages,  to  which  was  added  interest  from  October  11,  1904, 
making  the  verdict  as  finally  recorded  $12,217.78. 

Article  5  of  the  contract  to  which  reference  has  been  made 
provides  as  follows : 

"Art.  V.  Should  the  contractor  at  anytime  refuse  or  neglect 
to  supply  a  sufficiency  of  properly  skilled  workmen,  or  of  materials 
of  the  proper  quality,  or  fail  in  any  respect  to  prosecute  the  work 
witli  promptness  and  diligence,  or  fail  in  the  performance  of  any 
of  the  agreements  herein  contained,  such  refusal,  neglect  or  faihire 
being  certified  by  the  architects,  the  owner  shall  be  at  liberty,  after 
three  (3)  days  written  notice  to  the  contractor,  to  provide  any  sndi 
labor  or  materials,  and  to  deduct  the  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the  contractor  under  tliis 
contract ;  and  if  the  arcliitects  shall  certify  that  such  refusal,  neg- 
lect or  failure  is  sufficient  ground  for  such  action,  the  owner  shall 
also  be  at  liberty  to  terminate  the  employment  of  the  contractor 
for  the  said  work  and  to  enter  upon  the  premises  and  take  posses- 
sion, for  the  purpose  of  completing  the  work  included  under  this 
contract,  of  all  materials,  tools  and  appliances  thereon,  and  to 
employ  any  other  person  or  persons  to  finish  the  work,  and  to  pro- 
vide the  materials  therefor ;  and  in  case  of  such  discontinuance  of 
the  employment  of  the  contractor  he  shall  not  be  entitled  to  receive 
any  further  payment  under  this  contract  until  the  said  work  shall 
be  wholly  finished,  at  which  time,  if  the  unpaid  balance  of  the 
amount  to  be  paid  under  this  contract  shall  exceed  the  expense 
incurred  by  the  owner  in  finishing  the  work,  such  excess  shall  be 
paid  by  the  owner  to  the  contractor ;  but  if  such  expense  shall 
exceed  such  unpaid  balance,  the  contractor  shall  pay  the  difference 
to  the  owner.  The  expense  incurred  by  the  owner  as  herein  pro- 
vided, either  for  furnishing  materials  or  for  finishing  the  work,  and 
any  damage  incurred  through  such  default,  shall  be  audited  and 
certified  by  the  architects,  whose  certificate  thereof  shall  be  con- 
clusive upon  the  parties." 

The  architects  were  Israels  &  Harder.  On  the  10th  day  of  Octo- 
ber, 1904,  they  made,  executed  and  delivered  to  the  defendant  a 
certificate  as  follows : 
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"  In  accordance  with  the  provisions  of  Article  6  of  your  contract 
under  date  of  October  26th,  1903,  with  Robert  J.  Mahonej,  we 
hereby  certify  that  said  Robert  J.  Mahoney  has  failed  to  supply  a 
suflSciency  of  properly  skilled  workmen  and  materials  on  the  work 
called  for  under  the  above  contract,  upon  which  he  has  been  ordered 
to  proceed  by  repeated  notices  duly  served  upon  him  in  accordance 
with  the  contract,  and  you  are  now,  therefore,  warranted  in  ter 
minating  the  employment  of  said  Robert  J.  Mahoney  as  the  con- 
tractor for  the  work  and  materials  mentioned  in  the  contract,  and 
yourself  to  enter  upon  the  premises  and  take  possession  for  tlie 
purpose  of  completing  the  work  and  to  employ  any  other  person  or 
persons  to  finish  the  same  and  to  provide  the  materials  therefor. 

"  Very  truly  yours, 

« ISRAELS  &  HARDER" 

On  the  following  day  the  defendant  caused  a  notice  to  be  served 
on  the  plaintiff,  reciting  that  the  defendant  having  duly  given  the 
plaintiff  the  three  days^  notice  required  by  the  contrad;,  and  that 
the  architects  having  duly  certified  that  the  "  refusal  and  neglect 
and  failure  "  on  the  part  of  the  plaintifi  "  to  supply  a  sufficiency  of 
properly  skilled  workmen  and  to  prosecute  the  work  with  prompt- 
ness and  diligence "  constituted  sufficient  ground  for  the  termina- 
tion of  the  contract  —  the  owner  thereby  terminated  the  contract 
and  had  entered  upon  tlie  premises  and  taken  possession  thereof  for 
the  purpose  of  completing  the  work  in  accordance  with  the  pro- 
visions of  the  contract.  Prior  to  this  time,  and  on  the  third  day  of 
the  same  month,  the  architects  delivered  to  the  defendant  a  certifi- 
cate to  the  effect  that  the  plaintiff  had  failed  to  supply  a  sufficiency 
of  properly-skilled  workmen  and  materials  on  various  parts  of  the 
work  upon  which  ho  had  been  ordered  by  them  to  proceed,  and 
particularly  on  the  plastering,  and  they  recommended  that  a  formal 
letter,  which  they  inclosed  for  the  signature  of  the  company^  be 
sent  to  him  giving  him  the  three  days'  notice  provided  for  in  said 
article  5  of  the  contract.  Formal  notice  in  accordance  with  the 
provisions  of  article  5  of  the  contract  was  thereafter  and  on  the 
same  day  duly  served  on  the  plaintiff,  notifying  him  that  on  account 
of  his  failure  to  supply  "a  sufficiency  of  properly  skilled  workmen 
and  materials  "  on  the  plastering  and  other  portions  of  the  work,  he 
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was  thereby  given  the  tliree  days'  notice  provided  for  in  article  5 
of  the  contract,  and  notified  that  unless  the  work  specified  was  pro- 
ceeded with  within  three  days,  "  that  is,  by  Oct6ber  7th,  1904,"  the 
defendant  would  have  the  work  performed  by  others  and  charge 
the  expense  thereof  to  his  account.  A  similar  notice  based  on  a 
like  certificate  had  been  served  on  tlie  plaintiff  on  the  27th  day  of 
August,  1904,  upon  which,  however,  defendant  took  no  further 
action,  although  the  work  was  not  resumed  and  prosecuted  as 
required. 

The  work  was  commenced  by  the  plaintiff  under  the  contract  on 
the  3d  day  of  May,  1904.  On  the  18th  day  of  July,  1904,  the 
plaintiff,  after  doing  part  of  the  plastering,  sub-contracted  the 
plastering  work  to  one  Colleran,  who  commenced  the  work  of  plas- 
tering on  that  day  or  the  day  after,  and  continued  it  at  intervals 
until  the  6th  day  of  August,  1904,  when  a  lockout  was  declared  hf 
the  employers'  association.  With  respect  to  strikes  and  lockouts  the 
contract  provided  as  follows :  "  Should  the  contractor  be  delayed 
in  the  prosecution  or  completion  of  the  work  by  the  act,  neglect  or 
default  of  the  owner,  of  the  architects,  or  of  any  other  contractor 
employed  by  the  owner  upon  the  work,  or  by  any  damage  caused 
by  fire,  lightning,  earthquake,  cyclone  or  other  casualty  for  which 
the  contractor  is  not  responsible,  or  by  strikes  or  lockouts  caused  by 
acts  of  employees,  then  the  time  herein  fixed  for  the  completion 
of  the  work  shall  be  extended  for  a  period  equivalent  to  the  time 
lost  by  reason  of  any  or  all  the  causes  aforesaid."  Plaintiff  was 
a  member  of  the  employers'  association  which  took  the  action  which 
resulted  in  the  union  plasterers  having  to  leave  the  work,  and  there- 
after he  was  only  able  to  employ  a  few  less  competent  plasterers,  and 
their  work  was  somewhat  impeded  by  the  men  who  had  been  locked 
out.  It  does  not  appear  that  the  employees  were  responsible  for  the 
lockout,  nor  was  it  shown  that  any  claim  was  made  in  writing  to  tlio 
architects  for  consideration  on  account  of  the  lockout  as  provided  in 
the  contract,  and,  therefore,  this  clause  of  the  contract  does  not  aid 
the  plaintiff.  The  architects,  according  to  testimony  introduced  by 
defendant,  had  had  occasion  to  complain  of  delay  on  the  part  of  the 
plaintiff  in  doing  the  plastering  from  time  to  time,  commencing  with 
tlie  twelfth  day  of  July,  bnt  plaintiff  testified  that  ho  received  no  com- 
plaint other  than  those  in  writing  to  which  reference  has  been  made. 
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No  plastering  was  done  between  the  8th  day  of  August,  1904,  and 
the  8th  day  of  September,  1904.  On  Septeml^er  eighth,  ninth  and 
tenth,  three  plasterers  worked ;  on  tlie  thirteenth,  four ;  on  the  fif- 
teenth, two ;  on  tlie  sixteenth,  six ;  on  the  seventeenth,  four ;  on 
the  nineteenth,  three;  on  the  twenty-fourth,  two;  on  the  twenty- 
sixth,  three;  on  tlie  twenty-seventh,  six;  on  the  twenty-eighth,  six; 
on  the  twenty-ninth,  four ;  on  the  thirtieth,  four ;  on  Octoljer  first, 
eight ;  and  on  no  other  day  until  October  7,  1904,  did  any  plas- 
terers work  on  the  building.  On  October  seventh,  five  plasterers 
resumed  work ;  on  the  eighth,  six ;  on  the  tenth,  five ;  and  on  the 
eleventh,  before  the  termination  of  the  contract,  nine. 

On  the  twenty-first  of  September  the  architects  directed  plaintiff 
to  withdraw  the  "  few  "  plasterers  he  had  on  the  work  in  order  to 
expedite  the  work  by  permitting  the  construction  of  the  electrical 
work  by  the  electrician  with  the  construction  of  the  remaining  par- 
titions. The  defendant  gave  evidence  tending  to  show  that  after 
terminating  the  employment  of  the  plaintiff  and  taking  charge  of 
the  work  itself,  it  completed  the  same  at  the  reasonable  cost  of 
$15,249.87,  which  was  duly  certified  by  the  architects  as  required  by 
said  article  5  of  the  contract,  and  it  concedes  its  liability  to  the  plain- 
tiff for  $850.91,  owing  to  its  obligation  to  account  to  him  for  the 
difference  between  the  cost  of  completion  and  the  amount  unpaid 
on  the  contract  at  the  time  of  its  termination.  The  plaintiff  has 
recovered  npon  the  theory  of  his  complaint.  The  case  was  tried 
upon  the  theory  that,  without  showing  either  fraud  or  bad  faith 
upon  the  part  of  the  architects,  the  plaintiff  was  at  liberty  to  ask 
the  court  and  jury  to  disregard  the  action  of  the  architects  in  deter- 
mining that  he  did  not  proceed  with  the  work  with  due  diligence 
and  did  not  furnish  a  sufficient  number  of  men  to  insure  the  com- 
pletion of  the  work  within  the  time  specified  by  the  contract,  and  to 
decide  those  questions  de  novo  and  award  him  damages  if  they 
reached  a  different  determination  on  those  questions  of  fact 

The  learned  counsel  for  the  respondent  contends  that,  although 
the  architects  and  the  defendant  acted  in  good  faith  in  making  the 
certificates  and  in  terminating  the  employment  of  the  plaintiff,  still 
the  question  is  open  to  review  de  novo  as  to  whether  the  contractor 
did  refuse  or  neglect  to  supply  a  sufficient  number  of  properly 
skilled  workmen  or  materials  of  proper  quality,  or  did  fail  in  any 


Digitized  by 


Google 


Mahoney  v.  Oxford  Realty  Co.  663 


App.  Div.]  First  Department,  July,  1909. 

respect  to  prosecute  the  work  with  promptness  and  diligence,  or  did 
fail  in  the  performance  of  any  of  his  obligations  under  the  contract. 
No  case  is  cited  in  this  or  any  other  jurisdiction  which  is  decisive 
of  the  question.  At  the  outset  it  is  important  to  bear  in  mind  that 
the  construction  for  which  the  plaintiflE  contends  would  render  the 
provisions  of  article  5  of  the  contract  of  practically  no  value  to  the 
owner  but  of  great  advantage  to  the  contractor.  Without  such  a 
provision,  where  the  contractor  requires  the  work  to  be  performed 
with  such  diligence  as  to  insure  its  completion  within  the  time 
specified,  the  owner  might  at  any  time  exclude  the  contractor  from 
the  premises  and  finish  the  work  himself,  and  in  that  event,  if  he 
should  be  able  to  establish  that  the  contractor  was  guilty  of  a  breach 
of  the  contract  in  that  he  was  not  proceeding  either  with  respect 
to  the  number  of  men  employed  or  otherwise  to  insure  completion 
on  time,  he  would  defeat  a  recovery  by  the  contractor  for  any 
balance  nnpaid  on  the  contract,  and  he  might  counterclaim  for  any 
damages  sustained  ;  and  should  he  be  benefited  by  having  tlie  work 
cost  less,  he  would  be  under  no  obligation  to  account  to  the  con- 
tractor for  the  difEerence  between  the  balance  unpaid  on  the  contract 
and  the  cost  to  the  owner  to  complete  the  work.  This  provision, 
if  construed  as  it  has  been  on  the  trial  of  this  action,  is  in  effect  a 
trap  for  the  owner  and  gives  the  contractor  an  advantage  which  he 
would  not  ordinarily  have  without  such  a  provision.  According  to 
the  construction  for  which  the  respondent  contends,  he  practically 
runs  no  risk  in  failing  to  perform  his  contract.  He  may  employ 
one  man,  where  it  is  manifest  that  it  would  require  twenty  to  com- 
plete the  work  as  required  by  the  contract,  and  rest  on  the  assurance 
that  the  owner  must  submit  to  his  unreasonable  conduct;  or,  if  it 
become  unbearable,  all  that  the  owner  may  do,  at  most,  is  to  take 
,  charge  of  the  work,  which  will  leave  the  contractor  in  a  position  to 
contend  in  the  first  instance  that  he  is  entitled  to  damages  on 
account  of  the  wrongful  termination  of  his  contract,  which  would 
be  the  balance  unpaid  on  the  contract  less  the  amount  it  would  have 
cost  the  contractor  to  have  completed  the  work ;  and  if  he  fail  in 
that,  the  owner  must  account  to  him  for  the  difference  between  the 
balance  unpaid  on  the  contract  at  the  time  of  his  discharge  a7id 
t/ie  cost  to  the  ovrner  of  completing  the  worJc^  which  would  give 
him  in  effect  profits  practically  the  same  as  if  he  had  completed 
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the  work  himself,  for  he  would  not  be  bound  by  the  amoant  which 
the  owner  had  expended  in  completing  the  work  unless  the  expendi- 
tures were  made  in  good  faith  and  in  the  exercise  of  reasonable 
care.    (  Watts  v.  Board  of  Education^  9  App.  Div.  143.) 

We  are  of  opinion  that  this  provision  of  the  contract  was 
intended  by  the  parties  to  make  the  certificate  of  the  architects 
conclusive  on  this  question  in  the  absence  of  evidence  from  which 
an  inference  might  fairly  be  drawn  that  their  action  was  fraud  dent 
or  so  unreasonable  and  arbitrary  as  to  indicate  bad  faith  or  fraud. 
Of  course,  where  architects  grant  or  refuse  a  certificate  on  an 
erroneous  construction  of  a  contract  as  to  the  duty  devolving  upon 
the  contractor,  even  though  this  may  be  a  question  of  fact,  as,  for 
instance,  tlie  question  of  substantial  performance  arising  on  uncon- 
troverted  evidence,  the  action  speaks  for  itself,  and  if  the  certificate 
be  withheld  when  it  should  have  been  granted,  the  courts  hold  that 
it  is  sufficient  that  the  certificate  was  unreasonably  withheld,  for 
even  in  the  case  of  substantial  performance  such  certificate  does  not 
prevent  deductions  which  should  be  made  for  slight  variations  and 
omissions  which  do  not  bar  a  recovery  on  the  theory  of  substantial 
performance.  {MacEnight  F.  S.  Co.  v.  Mayor^  160  N.  Y.  72, 86  ; 
Smith'Y.  Mayor ^  12  App.  Div.  391 ;  Crouch  v.  Gutraaim^  13-^  K.  Y. 
45,  54: ;  Nolan  v.  Whitney ^  88  id.  648 ;  Thomas  v.  Stewart^  132 
id.  580.)  So,  too,  when  the  refusal  is  not  based  on  failure  to  i>er- 
form.     {Bowery  Nat.  Bank  v.  Mayor^  63  N.  Y.  336.) 

Where,  however,  the  certificate  is  refused  in  good  faith  because 
in  the  opinion  of  the  architect  in  the  exercise  of  liis  judgment  on  a 
question  delegated  to  him  under  the  contract,  as  in  this  case,  in 
deciding  whether  tlie  number  of  men  employed  was  sufficient  and 
whether  the  contractor  was  proceeding  with  such  diligence  as  to 
insure  the  completion  of  the  building  within  the  period  specified  or 
within  a  reasonable  period,  then  I  think  the  rule  applicable  to  cer- 
tificates stipulated  to  be  final,  which  is  that  they  are  only  impeach- 
able for  fraud  or  bad  faith  should  apply  here,  although  there  is  no 
express  stipulation  as  to  the  efiEect  of  the  certificates  on  these  })oint8. 
{Sweet  V.  Morrison,  116  N.  Y.  19,  31-31;  Smith  v.  Mayor,  12 
App.  Div.  391  ;  Snyder  v.  City  of  New  York,  74  id.  421,  428 ; 
Becker  v.  Woaryns,  72  id.  196  ;  Woarvis  v.  Becker,  84  id.  491 ;  Jofies 
V.  City  of  New  York,  32  Misc.  Rep.  214;  aflFd.,  60  App.  Div.  161; 
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Sewer  Comrs.  v.  Sullivan,  11  id.  472,  477;  affd.,  162  N.  Y.  594; 
Del  Genovese  v.  Third  Ave.  H.  R.  Co.^  13  App.  Div.  412.) 

The  evidence  was  sufficient  to  justify  the  determination  of  the 
architect,  even  though  the  court  or  jury  might  have  decided  the 
questions  differently. 

In  the  case  at  bar  no  weight  appears  to  have  been  given  to  the 
certificates  of  the  architects,  either  as  bearing  on  the  termination  of 
tlie  contract  or  with  respect  to  the  cost  of  completing  the  work, 
although  on  the  latter  point  the  contract  expressly  provides  that 
they  shall  be  conclusive.  The  learned  counsel  for  the  appellant 
duly  requested  tlie  court  to  instruct  the  jury  that  the  proceedings 
under  article  5  of  the  contract  having  been  regular  the  defendant 
rightfully  terminated  plaintiffs  right  to  prosecute  the  work ;  that 
the  certificate  of  the  architects  on  these  questions  was  conclusive 
unless  it  be  shown  that  they  acted  in  bad  faith  or  maliciously  or 
corruptly,  and  that  it  justified  the  termination  of  the  employment 
of  the  plain tiflf,  and  further  that  there  was  no  evidence  that  they 
did  act  in  bad  faith  or  maliciously  or  corruptly.  These  requests 
were  ref usedj  and  an  exception  to  the  rulings  was  duly  taken.  We 
are  of  opinion  that  the  appellant  was  entitled  to  these  instructions. 
Some  of  the  rulings  indicate  that  the  court  was  of  opinion  that  the 
termination  of  the  contract  was  not  in  issue,  but  it  was  put  in  issue 
by  the  pleading,  evidence  and  requests  to  charge  and  was  not 
expressly  withdrawn,  and  since  the  action  was  commenced,  long 
before  the  work  was  completed  by  the  owner,  the  plain tifE  could 
only  recover  on  the  theory  of  a  wrongful  termination  of  his  employ- 
ment, for  nothing  was  then  due  on  any  other  theory. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  tlie  appellant  to  abide  the  event. 

Inobaham,  McLaughlin  and  Clarke,  JJ.,  concurred ;  Houghton, 
J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 
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UowABD   Slade  and  Mary   G.   Slade,  Kespondents,  v.  Frank 

Squiee,    Defendant,    Impleaded    with    Elbebt    A.    Bennett, 

Appellant. 

First  Department.  July  13.  1909. 

Banks  —  when  national  bank  can  recover  on  uBurious  mortgage  ^prin-. 
cipal  and  agent  —  assignment  of  security  to  agent — evidence— real 
party  to  instrument  not  sealed — party  —  necessary  parties  to  suit  to 
declare  mortgage  void. 

By  virtue  of  sections  5197  and  5198  of  the  Revised  Statutes  of  the  United  States, 
a  national  bank,  if  it  be  an  innocent  holder  for  value,  can  recover  Xhepriiuipal 
due  on  a  bond  and  mortgage,  even  though  the  instruments  be  tainted  with 
usury. 

Although  a  national  bank  cannot  loan  money  on  the  security  of  real  estate,  the 
fact  that  a  bond  and  mortgage  is  assigned  to  its  employee  to  secure  a  loan 
owing  to  the  bank  does  not  render  the  security  void  nor  deprive  the  bank  of 
the  right  to  enforce  it.  The  bank  merely  becomes  liable  to  the  Federal 
government  for  exceeding  its  powers. 

Both  under  the  Federal  and  State  law  an  agent  may  take  security  in  his  own 
name  for  the  benefit  of  his  principal. 

While  an  assignment  of  a  mortgage  not  under  seal,  but  containing  a  recital  that 
it  was  scaled  and  delivered  in  the  presence  of  a  certain  witness,  becomes  a 
sealed  instrument  for  the  purpose  of  the  Statute  of  Limitations,  yet  such 
recital,  in  the  actual  absence  of  a  seal,  does  not  make  it  a  sealed  instrument 
within  the  rule  prohibiting  parol  evidence  to  show  that  it  was  executed  for  the 
benefit  of  ti  third  party,  if  such  evidence  is  offered  in  behalf  of  a  third  parly 
claiming  an  interest,  and  not  in  behalf  of  a  party  to  the  instrument  to  impeach 
his  own  claim  and  relieve  himself  from  liability. 

Where  a  bond  and  mortgage  has  been  assigned  to  an  employee  of  a  bank  as 
security  for  a  loan,  and  the  employee  executed  another  assignment  in  blank 
and  delivered  it  to  the  bank,  both  the  trustee  of  the  bankrupt  assignor  and  tbe 
bank  itself  are  necessary  parties  to  a  suit  to  cancel  the  bond  and  mortgage  on 
the  ground  that  they  were  usurious  and  void. 

The  emplo3'ee  of  the  bank  who  took  the  assignment  as  its  agent  and  who  parted 
with  his  interest  by  assigning  the  mortgage  in  blank  and  delivering  it  to  tbe 
bank  has  no  interest  in  the  subject-matter  of  a  suit  brought  to  declare  the 
mortgage  void  for  usury. 

Nor  under  the  circumstances  is  the  bank  bound  by  the  fact  that  its  employee 
stipulated  in  the  suit  that  he  was  the  holder  and  owner  of  the  bond  and 
mortgage. 

McLaughlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Elbert  A.  Bennett,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  oflBco 
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of  the  clerk  of  the  county  of  New  York  on  the  27th  day  of  March, 
1909,  upon  the  report  of  a  referee, 

Joseph  M.  ITariJield,  for  the  appellant. 

Cho/rles  Z.  Craig  [IIe?iry  Siegrist^  Jr.^  with  him  on  the  brief], 
for  the  respondents. 

Lauohlin,  J. : 

This  is  a  suit  in  equity  to  cancel  a  bond  executed  by  the  plaintijSs 
to  the  defendant,  Frank  Squier,  on  the  1st  day  of  December,  1906, 
to  secure  the  payment  of  the  sum  of  $12,600  and  a  mortgage  to 
secure  the  payment  of  the  indebtedness  represented  by  the  bond 
bearing  even  date  tlierewith  upon  certain  real  estate  in  Block  Island, 
R.  I.,  executed  by  the  same  parties  and  acknowledged  on  the  same 
day  as  the  bond.  Both  instruments  were,  duly  recorded  in  the 
records  of  mortgages  of  real  estate  in  the  town  of  New  Shoreham, 
Newport  county,  R.  I.,  in  book  3  at  page  392.  The  plaintifiFs  not 
only  demand  a  cancellation  of  the  instruments,  but  that  they  be 
discharged  of  record,  on  the  theory  that  they  constitute  a  cloud  on 
the  title  to  the  premises.  The  judgment  from  which  the  appeal  is 
taken  adjudges  that  the  bond  and  mortgage  are  void,  that  they 
be  surrendered  by  appellant  for  cancellation,  that  they  be  can- 
celed, and  commands  the  appellant  to  execute  a  discharge  in  due 
form  to  the  end  that  it  may  be  recorded,  and  that  the  record  may 
show  that  the  bond  and  mortgage  have  been  paid  and  discharged 
of  record.  The  mortgagee  executed  an  assignment  in  writing 
of  the  mortgage  on  the  3d  day  of  January,  1908,  to  the  defend- 
ant Bennett.  This  assignment  was  not  under  seal,  but  following 
the  signature  of  the  mortgagee  is  a  recital  that  it  was  sealed  and 
delivered  in  the  presence  of  a  witness  named.  It  was,  however, 
acknowledged  by  the  mortgagee  and  not  by  the  subscribing  witness. 
This  assignment  was  also  recorded.  The  ground  upon  which  it  is 
sought  to  cancel  the  bond  and  mortgage  is  that  they  are  usurious 
and  void.  As  I  view  the  case,  it  is  unnecessary  to  decide  whether 
the  evidence  is  sufficient  to  sustain  the  finding  that  the  bond  and 
mortgage  are  tainted  with  usury ;  but  if  it  were  necessary  to  decide 
that  question,  I  am  of  opinion  that  we  would  be  obliged  to  agree  with 
the  referee  in  the  inference  which  he  draws  from  the  evidence.     A 
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very  serious  question  is  presented,  however,  as  to  whetlier  that  defense 
is  open  to  the  plaintiffs  as  against  the  bank  which  holds  the  bond  and 
mortgage,  or  for  which  they  are  held  by  an  employee  as  collateral 
security.  There  is  no  doubt,  I  think,  that  by  virtue  of  the  pro- 
visions of  sections  5197  and  ^5198  of  the  Revised  Statutes  of  the 
United  States,  the  bank,  if  it  be  an  innocent  holder  for  value,  could 
recover  the jprincipal  due  on  the  bond  and  mortgage,  even  though  the 
instruments  were  tainted  with  usury.  {Haseltine  v.  Central  Baiilc 
of  Springfield,  No.  2, 183  U.  S.  132 ;  Scldesinger  v.  KeUy,  114  App. 
Div.  546 ;  Scfdednger  v.  GUhooly^  189  N.  T.  1 ;  Schlednger  v. 
Lehmaiery  191  id.  69.)  A  national  bank  is  not  permitted  to  loan 
money  on  the  security  of  real  estate,  and  this  doubtless  accounts  for  the 
assignment  being  taken  in  the  name  of  an  employee,  instead  of  in 
the  name  of  the  bank.  That,  however,  does  not  render  the  security 
void  or  deprive  the  bank  of  the  right  to  enforce  it  j  but  merely  sub- 
jects tlie  bank  to  liability  to  be  called  on  to  account  to  the  gov- 
ernment for  exceeding  its  powers.  {National  Bank  v.  Whit^ieyy 
103  U.  S.  99;  Logan  County.  Bank  v.  Townsend,  139  id.  67.) 
There  is  no  law.  Federal  or  State,  which  prevents  an  agent  from 
taking  security  in  his  own  name  for  the  benefit  of  his  principal. 
{Schuyler  Nat  Bank  v.  Gadsden,  191  U.  S.  451.)  If  the  evidence, 
which  will  be  considered  presently  relating  to  the  subsequent 
assignment  by  Bennett  to  the  bank,  be  deemed  insufficient  to  show 
the  execution  of  a  valid  assignment  of  the  securities  to  tlie  bank 
eo  7iomine,  still  I  think  parol  evidence  was  admissible  to  show  that 
this  assignment  was  taken  by  Bennett  for  the  benefit  of  the  bank. 
The  recital  in  it  that  it  was  sealed  would  doubtless  make  it  a  sealed 
instrument  for  the  purpose  of  the  Statute  of  Limitations,  because 
that  is  an  admission  of  the  parties  as  to  the  nature  of  the  instru- 
ment which  they  intended  to  execute;  but  such  recital,  in  the 
absence  of  a  seal,  does  not  make  the  instrument  one  under  seal 
within  the  I'ule  forbidding  the  reception  of  parol  evidence  to  show 
who  were  the  real  parties  in  interest  or  for  whose  benefit  the  instru- 
ment was  executed,  when  such  evidence  is  offered  in  behalf  of  a 
third  party  claiming  an  interest,  and  not  in  behalf  of  a  party  to  tlie 
instrument,  to  impeach  his  own  solemn  agreement  and  relieve  him- 
self of  liability.  It  is  quite  likely  that  the  assignee  named  in  the 
instrument,  to  whom  it  was  assigned  individually,  would  not  be 
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permitted  to  escape  any  liability  thereon  himself  by  showing  that  it 
was  intende^d  for  the  benefit  of  another,  bnt  that  is  not  this  case. 
lie  is  here  endeavoring  to  show  in  the  interest  of  his  principal  tliat 
he  was  acting  for  the  bank,  and  that  it  is  entitled  to  the  benefit  of 
the  protection  afforded  by  the  National  Banking  Act.  The  serious 
question  arising  on  this  branch  of  the  case,  if  it  w^ere  necessary  to« 
meet  and  decide  it,  would  be,  I  think,  whether  the  evidence  shows 
that  there  was  any  valid  consideration  for  the  assignment  to  the 
bank,  which  would  give  it  the  right  to  enforce  the  instruments  if 
void,  as  between  the  original  parties.  If  any  extension  of  time  was 
given  to  pay  the  hidebtedness,  as  security  for  which  the  agreement 
w^s  made,  it  has  not  been  very  clearly  or  satisfactorily  shown.  I  am 
of  opinion  that  a  new  trial  should  be  granted,  and  that  the  action 
should  not  be  tried  nntil  otlier  parties  are  brought  in,  and,  tliere- 
fore,  it  becomes  unnecessary  to  decide  the  merits  of  this  point. 

Prior  to  the  3d  day  of  January,  1908,' the  defendant  Squier  was 
indebted  to  the  American  Exchange  National  Bank  in  a  sum  in  excess 
of  $12,000  on  notes,  both  as  maker  and  as  indorser.  The  defendant 
Bennett  was  at  that  time  employed  by  the  bank  as  discount  clerk. 
It  appears  by  tlie  testimony  of  the  assistant  cashier  of  the  bank 
that  the  defendant  Squier  applied  to  him  for  an  extension  of  time 
within  which  to  pay  his  indebtedness  to  the  bank  and  an  extension 
of  time  for  the  payment  of  indebtedness  due  to  the  bank  from  the 
Meers  Artificial  Leatlier  Company  and  the  Manufacturers'  Mercan- 
tile Company,  in  which  he  was  interested  as  a  stockholder  and 
otherwise,  and  that  the  witness  agreed  that  the  extension  would  be 
granted  provided  Squier  deposited  additional  collateral  security  and 
agreed  to  indorse  notes  of  said  companies  in  renewal  of  those  due 
or  about  falHng  due,  upon  which  he  was  not  then  liable;  that  it 
was  thereupon  agreed  that  Squier  should  assign  the  bond  and  mort- 
gage in  question  to  the  defendant  Bennett  for  the  bank,  which  w^as 
the  course  pursued  by  the  bank  in  taking  such  security  in  numerous 
other  transactions  and  that  Squier  then  sent  the  bond  and  mortgage 
to  the  bank  and  its  attorneys  drew  the  assignment  which  Squier 
executed  and  delivered  to  the  cashier,  who  turned  the  papers  over 
to  the  appellant  whose  dnt}''  it  was  to  take  charge  of  such  securities 
for  the  bank.  The  defendant  Bennett  testified,  in  substance,  that 
there  were  no  negotiations  with  him  concerning  the  assignment  of 
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the  bond  and  nioi-tgage  to  him;  that  he  received  thcui  as  an 
employee  of  the  bank  and  as  additional  fieearity  for  the  indebted- 
ness  of  the  defendant  Squier  to  the  bank ;  that  after  the  bond  and 
mortgage  were  received  by  him  he  execnted  and  duly  acknowledged 
an  assigimient  thereof  in  blank  and  delivered  it  to  the  cashier  or 
'another  oificer  or  agent  of  the  bank  and  that  the  papers  were  subse- 
quently returned  to  him,  put  together  and  held  as  security  for  the 
indebtedness  of  the  defendant  Squier  to  the  bank.  The  defendant 
Squier,  although  named  as  a  party  defendant,  was  not  served.  At 
the  commencement  of  the  action  plaintiffs  obtained  a  preliminary 
injunction,  enjoining  appellant  from  transferring  the  bond  and 
mortgage,  with  an  order  to  show  cause  why  it  should  not  be  con- 
tinned  pending  the  action.  On  the  return  day  of  the  order  to 
show  cause,  June  19,  1908,  the  appellant  stipulated  that  he  was 
then  the  owner  and  holder  of  the  mortgage.  On  the  26th  day  of 
June,  1908,  the  attorneys  for  the  plaintiffs  and  appellant  entered 
into  a  stipulation,  in  writing,  with  respect  to  the  payment  of  inter- 
est and  taxes,  without  prejudice,  and  appellant  therehi  stipulated 
that  he  would  not  assign  the  bond  and  mortgage,  and  both  stipo- 
lated  that  the  issues  between  them  in  the  action  be  forthwith 
referred  to  a  referee  named  in  the  stipulation.  On  the  case  being 
opened  before  the  referee  counsel  for  the  appellant  moved  to 
dismiss  the  complaint  on  the  ground  that  the  trustee  in  bank- 
ruptcy of  the  defendant  Squier  was  a  necessary  party  but  had 
not  been  joined.  The  court  denied  the  motion  upon  the  ground 
that  it  did  not  appear  that  Squier  had  been  adjudicated  a  bankrupt 
and  suggested  that  the  only  question  with  respect  to  the  parties 
that  could  arise  was  on  account  of  the  plaintiff's  failure  to  serve 
Squier.  On  that  point  counsel  for  the  appellant  informed  the 
referee  that  his  client  had  agreed  to  raise  no  question  on  account 
of  the  absence  of  the  defendant  Squier.  The  reference  then 
proceeded.  The  motion  was  renewed  at  the  close  of  the  plain- 
tiffs' case  and  denied.  The  defendant  offered  in  evidence  a  certified 
copy  of  the  adjudication  in  bankruptcy  against  Squier,  made  on  the 
12th  day  of  March,  1908,  in  the  United  States  District  Court  for 
the  eastern  district  of  New  York,  which  was  before  the  commence- 
ment of  the  action.  This  was  objected  to  as  irrelevant  and 
immaterial,  and  the  objection  was  sustained  and  appellant  duly 
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excepted.  The  evidence,  however,  showed  without  objection  that 
Sqaier  had  been  adjudicated  a  bankrupt.  His  trustee  in  bankruptcy 
was  summoned  as  a  witness  and  refused  to  produce  certain  papers, 
upon  the  ground  that  he  was  a  necessary  party  to  the  action  and 
that  the  judgment  demanded  would  affect  the  interests  of  the  estate 
of  the  bankrupt.  The  trustee  in  bankruptcy  was  not  made  a  party, 
and  the  case  proceeded  to  judgment  in  the  absence  of  Squier  or  the 
trustee  in  bankruptcy  and  of  the  bank.  The  appellant  makes  the 
point  that  the  case  should  not  have  been  tried  without  the  presence 
of  the  trustee  in  bankruptcy.  This  objection  was,  I  think,  well 
founded,  and  was  one  of  which  the  court  should  have  taken  notice 
upon  attention  being  drawn  thereto,  even  without  a  formal  motion. 
The  undisputed  e^^dence  shows  that  the  bond  and  mortgage  were 
not  sold  outright,  but  were  merely  assigned  as  collateral  security. 
It  necessarily  follows,  therefore,  that  the  assignor,  and,  after  his 
interest  passed  to  a  trustee  in  bankruptcy,  the  trustee  in  bankruptcy, 
was  interested  in  this  litigation,  and  that  his  interests  might  be  seri- 
ously prejudiced  by  the  judgment  which  was  demanded  and  which 
has  l)een  entered.  The  trustee  in  bankruptcy  had  the  right  to 
redeem  this  security  by  paying  the  indebtedness  to  the  bank,  and 
even  though  Squier  was  indebted  to  the  bank,  as  found  by  the 
referee,  in  excess  of  the  value  of  these  securities,  still  the  estate  in 
bankruptcy  is  affected,  in  thjtt  after  judgment  herein  the  bank 
would  be  entitled  to  file  a  claim  for  the  entire  amount  of  the  indebt- 
edness without  any  deduction  on  account  of  the  security.  Although 
the  judgment  would  not  be  binding  upon  the  trustee,  yet,  since  it 
compels  the  delivery  up  of  the  bond  and  mortgage  for  cancellation 
and  their  actual  cancellation,  and  the  execution  of  a  discharge  in 
sncli  form  that  the  record  will  show  that  the  mortgage  has  been 
satisfied  and  discharged,  it  is  manifest  that  the  trustee  could  do 
nothing  with  the  securities  without  another  action,  in  which  he 
would  be  obliged  to  call  upon  the  court  to  cancel  the  action  which 
the  court  by  this  judgment  has  directed.  The  trustee  in  bankruptcy 
is  entitled  to  be  heard  on  the  question  as  to  whether  or  not  this  was 
a  usurious  transaction  before  this  bond  and  mortgage  are  canceled 
or  the  record  thereof  is  affected.  Of  course,  as  between  the  appel- 
lant and  the  plaintiffs,  they  could  by  stipulation,  if  the  court  saw 
fit  to  hear  the  case  piecemeal,  have  had  a  decree  which  would 
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have  determined  the  questions  as  between  themselves,  and  would 
have  left  the  rights  of  other  parties  unaffected,  but  that  was  not 
done.  The  court  has  taken  jurisdiction  of  the  action  and  has 
directed  the  entry  of  a  judgment  that  necessarily  affects  property 
and  property  rights  of  the  trustee  in  bankruptcy.  The  court 
should,  when  attention  was  drawn  to  the  fact  that  a  trustee  in 
bankruptcy  had  been  appointed  who  had  succeeded  to  Squier's 
riglits,  have  stayed  the  trial  of  the  action  and  have  directed  that 
t]ie  trustee  in  bankruptcy  be  brought  in  as  a  party  defendant, 
for  the  issue  could  not  be  determined  without  prejudice  to  his 
rights,  and  furthermore,  any  judgment  between  the  plaintiffs  and 
the  appellant  would  have  been  abortive,  as  it  would  not  be  an  adju- 
dication upon  the  entire  issue,  but  it  would  as  has  been  done  in 
form  cancel  the  securities  and  the  record  thereof  and  it  would  be 
effectual  for  that  purpose  as  between  the  parties  to  the  action,  and 
yet  the  securities  would  remain  valid  and  subsisting  as  between  the 
trustee  in  bankruptcy  and  the  plaintiffs.  {Cook  v.  Zc^y  50  App. 
Div.  92 ;  Mawhmney  v.  BlisB^  124  id,  609 ;  Steinbaoh  v.  Prudenr 
tial  Ins.  Co.,  172  N.  Y.  471.) 

I  am  also  of  opinion  that  the  bank  was  a  necessary  party  to  the 
action  and  that  the  appellant  has  no  interest  in  the  subject-matter 
thereof.  It  is  not  concluded  by  the  stipulation  of  Uie  defendant 
Bennett  that  he  was  the  holder  and  owner  of  the  bond  and  mort- 
gage. His  official  position  was  not  such  that  he  was  authorized  to 
speak  for  the  bank  on  that  question,  and  the  agency  or  trusteeship 
evidenced  by  his  acceptance  of  the  assignment,  does  not  give  him 
such  authority,  where,  as  here,  it  appears  that  a  formal  assignment 
transferring  the  legal  title  to  the  bond  and  mortgage  was  executed 
by  him  in  blank  and  was  intended  for  the  bank  and  was  delivered 
to  and  retained  by  it.  If  he  had  not  executed  such  an  assignment, 
perhaps  the  bank  would  be  bound  by  a  judgment  against  him,  for 
he  would  be  deemed  to  have  held  the  bond  and  mortgage  as  agent 
or  trustee  for  the  bank,  but  that  is  not  the  case  as  presented  by  this 
record,  for  here  he  appears  to  have  parted  with  all  of  his  interest  in 
the  bond  and  mortgage.  The  assignment  to  the  bank  was  not 
recorded  and  this  was  doubtless  for  the  same  reason  which  led  the 
bank  to  take  the  assignment  from  Squier  in  the  name  of  Bennett, 
Of  course,  innocent  third  parties  dealing  with  Bennett  in  the  cir- 
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cuinstances  would  be  protected ;  but  Squier  knew  that  the  bank 
was  the  real  party  in  interest  and  when  it  farther  appeared  that  the 
legal  title  had  passed  to  it,  as  between  the  parties,  as  well,  the  bank 
sliould  have  been  made'  a  party  defendant.  The  ease  presented, 
therefore,  shows  that  a  judgment  has  been  entered  canceling  a 
bond  and  mortgage  and  the  record  thereof  on  the  service  and 
appearance  of  a  party  who  has  no  right,  title  or  interest  therein,  and 
when  it  appears  that  there  are  two  other  known  parties,  within  the 
jurisdiction  of  the  court  interested,  the  one  as  the  holder  of  the 
legal  title  as  security,  and  the  other  as  the  owner  of  the  equity  of 
redemption,  who  have  not  been  brought  in  as  parties  and,  therefore, 
tlio  judgment  is  not  binding  upon  either  of  them,  and  yet  -it  inter- 
feres with  their  property  in  a  manner  quite  prejudicial  to  their 
interests. 

It  follows,  therefore,  tliat  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

iNaBAHAic  and  Houghton,  JJ.,  concurred;  McLaughlin,  J., 
dissented. 

Houghton,  J.  (concurring) : 

1  concur  in  a  reversal  of  the  judgment  for  the  reasons  stated  by 
Mr.  Justice  Laughlin  ;  but  I  am  of  opinion  that,  as  against  the 
bank,  wliich  should  be  made  a  defendant  as  the  real  party  in  interest, 
the  plaintiff  has  no  cause  of  action  whatever.  The  exemption  of  a 
national  bank  from  tlie  Usury  Law  applies  to  collateral  given  after 
the  indebtedness  is  incurred  as  well  as  to  original  indebtedness. 
{Schuyler  Nat.  Bank  v.  Gadsden,  191  U.  S.  451.)  Therefore,  if 
the  mortgage  was  in  fact  usurious  and  is  to  be  governed  by  the 
Usury  Law  of  Now  York  State,  still  an  action  to  set  it  aside  for 
usury  will  not  lie.  But  the  mortgage  sought  to  be  set  aside  was 
given  upon  real  property  in  the  State  of  Rhode  Island,  which  has 
no  usury  law.  The  fact  that  the  mortgage  was  negotiated  in  the 
State  of  New  York  did  not  render  it  usurious  if  it  was  not  usurious 
in  the  State  where  the  real  property  upon  which  it  is  a  lien  was 
situated.  The  contract  of  creating  a  lien  on  real  property  must  be 
construed  according  to  the  laws  of  the  State  where  such  real  prop- 
App.  Dir.— Vol.  CXXXHL        43 
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erty  is  located.  {Sturwpf  v.  HoLlahom^  101  App.  Div.  383 ;  affd., 
185  N.  Y.  550.)  It  woald  thus  appear  that  the  plaindfi  has  do 
cause  of  action  in  any  event 

MoLattohun,  J.  (dissenting) : 

I  dissent.  There  is  ample  evidence  to  sustain  the  finding  of  the 
referee  that  the  bond  and  mortgage  were  asurious  and  void,  bat  it 
is  proposed  to  reverse  the  judgment  because  Squier's  trustee  in 
bankruptcy  and  the  American  Excliange  National  Bank  were  not 
made  parties  to  the  action.  Bennett  was  the  record  holder  of  the 
title  to  the  bond  and  mortgage,  and  the  plaintiffs  had  a  right  to  deal 
with  him  alone.  They  could  have  paid  him  the  amount  due  and 
obtained  the  discharge  of  the  instruments,  which  he  alone  could 
give,  without  regard  for  the  equitable  interests  therein  of  the 
trustee  and  the  bank.  Likewise,  in  this  actipn,  to  have  the  instru- 
ments canceled  and  discharged  because  of  usury,  Bennett,  being  the 
only  person  having  any  interest  in  them  disclosed  by  the  record,  was 
the  only  necessary  party  defendant. 

Under  the  circumstances  disclosed  at  the  trial,  while  the  trustee 
might  properly  have  been  joined  as  a  party  defendant,  there  was 
certainly  no  occasion  for  joining  the  bank.  The  bond  and  mortgage 
were  assigned  to  Bennett  by  an  instrument  which  was  recited  to  be 
under  seal,  and  conceding  that  the  bank  was  the  real  party  in  inter- 
est and  that  Bennett  acted  only  as  its  agent  or  trustee,  the  plaintiffs 
could  not  be  required  to  look  beyond  him,  if  indeed  they  could  be 
permitted  to  do  so. 

The  fact  that  Bennett  some  time  thereafter  executed  an  assign- 
ment in  blank  of  the  bond  and  mortgage  did  not  change  the  nature 
of  the  transaction.  This  assignment  purported  to  have  been  exe- 
cuted and  acknowledged  on  the  3d  day  of  January,  1908,  the  same 
day  the  bond  and  mortgage  were  assigned  to  Bennett  by  Squierand, 
according  to  the  testimony,  as  part  of  the  same  transaction.  Yet 
the  assignment  recites  that  Squier's  assignment  to  Bennett  had  been 
recorded  in  Khode  Island  on  the  7th  day  of  January,  1908.  This 
blank  assignment  was  very  obviously  for  the  protection  of  the  bank 
only,  and  there  is  no  warrant  for  the  statement  that  the  bank  ever 
held  the  legal  title  to  the  bond  and  mortgage  by  reason  of  this 
instrument.    The  referee  expressly  refused  so  to  find.    Moreover, 
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on  the  19th  of  June,  1908,  Bennett's  attorneys,  who  were  also  coun- 
sel for  the  bank  ^^.  in  certain  matters,"  as  his  trial  counsel  testified, 
stipulated  that  Bennett  was  the  then  owner  and  holder  of  the  bond 
and  mortgage  and  thereafter  entered  into  another  stipulation 
whereby  plaintiffs  agreed  to  pay  to  Bennett  the  interest  due,  without 
prejudice,  and  he  agreed  not  to  assign  the  instruments. 

There  is  no  merit  in  the  claim  that,  even  if  the  instruments  were 
usurious,  the  bank  could  recover  the  principal  under  the  provisions 
of  the  National  Banking  Act.  No  such  defense  was  pleaded,  and 
moreover  it  does  not  appear  that  the  bank  paid  any  consideration 
for  the  assignment  which  it  took  in  Bennett's  name.  It  was  alleged 
in  the  defendant's  bill  of  particulars  tliat  the  bank,  as  consideration, 
extended  the  time  for  payment  on  obligations  of  certain  corpora- 
tions in  which  Squier  was  interested,  but  the  attempt  to  prove  such 
extension  at  the  trial  failed.  All  that  was  shown  was  that  Squier 
assigned  the  bond  and  mortgage  as  additional  security  for  his  prior 
indebtedness  to  the  bank.  That  being  so,  such  a  defense  would 
not  defeat  the  action,  even  if  it  had  been  pleaded  and  we  could  now 
consider  it. 

Conceding,  however,  that  the  trustee  and  possibly  the  bank 
should  properly  have  been  made  parties  defendant,  I  do  not  think 
the  judgment  should  now  be  reversed  for  failure  to  join  them.  The 
defect  was  raised  neither  by  demurrer  noy  by  answer.  The  defend- 
ant did  move  at  the  trial  to  dismiss  the  complaint  on  the  ground 
that  the  trustee  had  not  been  made  a  party,  but  the  proper  practice, 
as  suggested  by  the  learned  referee  at  the  very  commencement  of  the 
trial,  would  have  been  to  move  for  an  adjournment  to  tlie  end  that  the 
other  parties  might  be  brouglit  in.  This  tlie  defendant's  counsel 
carefully  refrained  from  doing.  So  far  as  the  defendant  Bennett 
was  concerned,  therefore,  the  defect  was  waived.  (Code  Civ.  Proc 
§§  498,  499.) 

The  judgment  is  not  a  complete  determination  of  the  controversy 
in  BO  far  as  it  does  not,  in  form,  determine  the  rights  of  the  trustee 
and  the  bank  as  between  themselves,  but  it  is  a  complete  determina- 
tion so  far  as  the  plaintiffs  are  concerned  and  they  were  not  bound 
to  consider  the  interests  of  the  trustee  and  the  bank.  The  trustee 
and  the  assistant  cashier  of  the  bank,  wlio  represented  it  in  this 
transaction,  testified   as  witnesses  at  tlie  trial  and,  therefore,  had 
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notice  of  the  action.  Had  thej  desired  a  complete  determination 
of  the  controversy  in  this  action,  they  might  hare  taken  steps  to 
bring  about  such  a  result.  The  case  is  quite  different  from  that  of 
Steinhach  v.  Prudential  Ins,  Co,  (172  N.  Y.  471).  There  an  action 
was  brought  to  reform  and  recover  upon  an  insurance  policy.  The 
persons  to  whom  the  policy  was  upon  its  face  payable  had  not  been 
made  parties  and  it  did  not  appear  that  they  had  any  notice  or 
knowledge  pt  the  action.  The  court  held  that  although  they  were 
not,  of  course,  bound  by  the  judgment,  the  judgment  in  favor  of 
plaintiff  should  be  reversed  "not  necessarily  for  the  protection 
of  the  defendant  as  it  had  neglected  its  rights,  but  for  their  own 
protection,  as  well  as  the  seemly  and  orderly  administration  of  jus- 
tice." Here  the  only  person  who  had  any  interest  in  the  action,  so 
far  as  appeared  from  the  record,  was  Bennett,  the  owner  and  holder 
of  the  legal  title  to  the  bond  and  mortgage,  and  he  was  made  a 
defendant  as  already  indicated.  All  the  parties  in  interest  knew 
of  the  pendency  of  the  action  and  had  ample  opportunity  to  pro- 
tect their  rights.  So  far  as  I  can  see,  the  only  possible  controversy 
which  might  hereafter  arise  would  be  from  the  trustee  attempting 
to  hold  the  bond  and  mortgage  valid  against  the  bank  and  Squier's 
indebtedness  to  it  secured  to  that  extent.  But  the  bank  could  have 
obviated  this  by  giving  the  trustee  notice  of  the  action  and  calling 
upon  him  to  defend,  and  there  are  many  indications  that  it  did  do 
so.  For  the  reagons  stated  the  judgment  against  Bennett  was 
binding  upon  the  bank  and  if  it  did  not  give  notice  to  the 
trustee,  at  least  that  is  no  reason  why  the  judgment  should  now  be 
reversed. 

To  reverse  the  judgment  now  would  be  to  promote  and  encourage 
the  abuse  pointed  out  in  the  dissenting  opinion  of  Haight,  J.,  in 
the  Steinbach  case,  and  the  case  at  bar  does  not  present  by  any 
means  the  same  reasons  which  controlled  the  majority  of  the  court 
in  the  Steinbach  case.  There  has  been  a  thorough  trial  of  the 
action  upon  the  merits.  The  plaintiffs  never  refused  to  join  the 
trustee  so  as  to  make  the  judgment  in  form  binding  upon  him, 
since  no  proper  application  was  ever  made.  They  should  not  be 
deprived  of  the  relief  to  which,  upon  the  record  before  us,  they 
are  clearly  entitled,  simply  because  the  judgment  may  affect  the 
rights  of  other  parties  which  could  properly  have  been  determined 
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ia  this  action,  when  such  other  parties  had  notice  of  the  action  and 
apparently  acquiesced  in  its  trial,  upon  the  merits,  and  no  steps  were 
taken  to  have  them  made  parties. 

I  think  the  judgment  should  be  affirmed. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Jacob  Weinteaub,  Eiespondent,  v,  Moses  I.  Siegel  and  Phiup 
SiEOEL,  Appellants. 

First  Department,  July  13, 1909. 

Beal  property^ will  — equitable  conversion  —  executors  and  adminis- 
trators—purchase of  lands  by  executors  —  when  continent  remain- 
dermen cannot  question  sale — judgment —  when  final  accounting 
before  surrogate  conclusive  as  to  propriety  of  sale — vendor  and  pur- 
chaser —  marketable  title  — waiver  of  objections  —  new  triaL 

Where  a  will  expressly  directs  the  executors  to  convert  the  entire  estate,  consist- 
ing of  real  and  personal  property,  into  cash  as  soon  after  the  death  of  the  testa- 
tor as  they  deem  best,  upon  such  terms  as  they  think  proper,  and  after  placing 
part  of  the  proceeds  in  trust  directs  the  executors  to  divide  the  balance  and 
pay  part  thereof  to  a  son  of  the  testator,  and  hold  the  balance  in  trust  for 
another  son  for  life,  with  contingent  remainders  to  the  issue  of  the  beneficiary, 
if  any,  and  other  contingent  remainders  in  case  the  beneficiary  predecease  his 
brother  without  issue,  there  is  an  equitable  conversion  of  the  real  estate  into 
personalty. 

Although  the  executors,  at  a  time  when  the  remainders  were  still  contingent, 
sold  the  property  to  a  third  person  who  reconveyed  to  one  of  the  executors, 
the  contingent  remaindermen  are  not  in  a  position  to  attack  the  sale  upon  the 
ground  that  title  was  acquired  by  one  of  the  executors,  if  after  the  sale  the 
accounts  of  the  executors  charging  themselves  with  the  sum  received  on  the 
sale  were  Judicially  settled  after  due  notice  to  all  parties,  who  made  no  objec- 
tion. This  is  true,  althou.!;h  the  account  itself  did  not  show  that  the  title  to 
the  lands  passed  to  one  of  the  executors  through  a  third  party. 

Such  judicial  settlement  is  binding  upon  the  parties  in  interest  although  the  pro- 
priety of  the  sale  and  the  sufiSciency  of  the  consideration  realized  were  not  in 
fact  litigated  before  the  surrogate,  for  the  question  as  to  whether  the  executor 
had  accounted  for  the  full  market  value  of  the  lands  was  necessarily  involved 
in  the  accounting.  The  remedy  of  the  remaindermen,  if  any,  would  be  an 
application  to  the  surrogate  to  open  the  decree  and  for  a  rehearing  with  respect 
to  the  amount  with  which  the  executors  are  chargeable. 

Under  such  will  those  having  merely  an  expectant  estate  in  remainder,  not  vested, 
are  given  only  an  interest  in  the  fund  to  be  held  by  the  trustee,  oot  »n  interest 
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in  the  real  estate  itself,  and  their  only  right  is  to  compel  the  executors  to 
account  for  the  actual  value  of  the  land. 

Hence,  the  title  of  an  innocent  purchaser  for  value,  holding  through  mesne 
conveyances  from  the  trustee  who  hought  in  the  land,  is  marketable. 

Moreover,  under  the  circumstances,  one  who  has  contracted  to  purchase  the 
lands  is  not  chargeable  with  notice  that  the  person  to  whom  the  executors  first 
sold  was  not  the  real  purchaser. 

Where  a  contract  for  the  sale  of  lands  shows  that  the  vendee  intends  to  purchase 
the  lot  and  buildings  as  they  stand,  and  contains  a  statement  that  the  dimen- 
sions  are  *'  more  or  less,"  the  mere  fact  that  a  portion  of  the  wall  encroaches  a 
few  inches  on  adjoining  premises  in  the  rear  to  the  height  of  two  and  one-half 
feet  does  not  render  the  title  unmarketable. 

Especially  is  this  so  where  the  title  was  not  rejected  on  that  ground  and  the 
attorney  of  the  purchaser  in  the  presence  of  his  client  during  negotiations 
between  the  parties  stated  that  objections  with  respect  to  such  encroachments 
and  certain  violations  filed  against  the  premises  could  be  readily  adjusted  by 
deducting  a  reasonable  sum.     Under  such  circumstances  the  defects  are  waived. 

Where,  however,  the  trial  court  erroneously  found  that  the  purchaser  did  not 
waive  such  objections,  the  appellate  court  cannot  hold  as  a  matter  of  law  that 
the  vendor  fully  performed  by  tendering  a  marketable  title  free  from  liens  and 
incumbrances,  and,  hence,  a  new  trial  must  be  granted. 

Clarke,  J.,  dissented. 

Appeal  by  the  defendants,  Moses  I.  Siegel  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  4th  day  of 
February,  1908,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

Benjamin  N,  Cardozo  {Sam'^ml  Brand  with  him  on  the  brief], 
for  the  appellants. 
John  FranJcenheimer^  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  by  a  vendee  of  real  estate  to  enforce  a  lien  for 
the  amount  paid  on  a  contract  for  the  purchase  of  the  premises  and 
for  the  expenses  of  examining  the  title  after  rejection  of  the  title  on 
the  ground  that  it  was  unmarketable.  The  contract  which  is  the 
basis  of  the  action  was  made  between  the  parties  to  this  action  on 
the  27th  day  of  August,  1906.  The  premises  are  situate  on  the 
southerly  side  of  One  Hundred  and  Twenty-sixth  street,  commencing 
135  feet  east  of  Third  avenue  and  are  described  as  "  All  that  certain 
lot,  piece  or  parcel  of  land,  with  the  building  and  improvements 
thereon  erected,"  in  the  borough  of  Manhattan,  in  the  city  and  county 
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of  New  York,  being  30  feet  in  width,  front  and  rear,  and  extending  in 
depth  "  ninety-nine  feet  and  eleven  inches  to  the  center  line  of  the 
block."  And  in  the  contract  immediately  following  the  description  of 
the  land  is  the  following  sentence :  *^  Be  the  said  several  distances  and 
d  imensibns  more  or  less."  The  defendants  interposed  a  counterclaim, 
demanding  judgment  for  a  specific  performance  of  the  contract. 

The  objection  to  the  title  upon  which  the  learned  trial  justice  based 
his  decision  is  that  in  the  chain  of  title  there  is  a  voidable  conveyance 
owing  to  the  fact  that  in  his  opinion  it  was,  in  effect,  from  executors 
to  one  of  themselves.  (See  57  Misc.  Hep.  246.)  I  am  of  opinion  that 
this  ground  is  not  tenable.  The  premises  in  question  were  owned  in 
fee  simple  absolute  by  one  Henry  XJngrich,  who  died  on  the  1st  day 
of  March,  1901,  leaving  a  last  will  and  testament  which  was  duly 
admitted  to  probate  by  the  Surrogate's  Court  of  the  county  of  New 
York  on  the  11th  day  of  April,  1901.  The  testator  appointed  his 
son,  Henry  Ungrich,  Jr.,  and  his  nephew,  Martin  Ungrich,  his  exec- 
utors and  trustees,  who  both  qualified  and  entered  upon  the  dis- 
charge of  their  duties  as  such.  There  was  an  equitable  conversion 
of  the  real  estate  into  pereonalty,  for  the  will  by  express  provision 
directed  the  executors  to  convert  the  "  entire  estate  into  cash  as 
soon  after"  the  death  of  the  testator  as  his  executors  or  the  survivor 
of  them  "  deem  best,  in  such  manner  and  upon  such  terms,  as  my 
executors  think  proper,"  and  after  setting  apart  out  of  the  surplus 
proceeds  a  trust  fund  of  $5,000  for  the  benefit  of  a  granddaughter 
of  the  testator,  the  executors  were  directed  to  divide  the  balance 
into  two  equal  parts  and  to  pay  over  one  of  such  parts  to  the  testa- 
tor's son  Henry,  who  was  one  of  the  executors,  and  to  hold  the 
remaining  one-half  part  in  trust  to  pay  the  income  to  another  son 
of  the  testator,  Martin  Louis  Ungrich,  during  his  natural  life. 
The  remainder  of  this  one-half  part  which  was  subject  to  the  life 
use  of  the  testator's  son,  Martin  Louis,  was  given  to  the  son  Henry 
or  to  his  lawful  issue,  provided  he  survived  his  brother  or  pre- 
deceased his  brother  but  left  lawful  issue  who  survived  his  brother, 
and  in  the  event  of  Henry's  prior  death  without  leaving  lawful 
issue,  then  the  testator  gave  to  the  wife  of  Henry,  the  sum  of 
$10,000  and  $5,000  each  to  his  n^epfiews  Martin  and  Henry,  and 
the  residue  of  this  part  of  the  trust  fund  he  gave  to  his  niece,  Maria 
Rodenbach  of  Germany. 
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On  the  22d  day  of  May,  1902,  the  executors  and  trastees  con- 
veyed to  one  Harry  K.  Davenport  all  of  the  real  estate  owned  by 
the  testator  at  the  time  of  his  death.  The  expressed  consideration 
in  the  deed  was  $157,000,  and  on  the  same  day  the  grantee  con- 
veyed the  premises  to  Henry  Ungrich,  Jr.,  and  the  last  conveyance 
was  recorded  five  minutes  after  the  former.  The  expressed  con- 
sideration in  the  last  deed  was  $10.  On  the  same  day  Henry's 
brother,  Martin  Louis  Ungrich,  and  wife  released  to  him  their 
interest  in  the  premises  and  the  release  was  duly  recorded.  Both 
brothers  are  still  living  and  Henry  has  a  daughter  living  who  also 
has  two  children  living.  The  title  of  the  defendants  is  derived 
through  mesne  conveyances  from  Davenport  and  Henry  Ungrich, 
Jr.  On  the  18th  day  of  March,  1903,  the  executors'  petitioned  the 
Surrogate's  Court  for  a  judicial  settlement  of  their  accounts  and 
a  citation  was  duly  issued  and  served  upon  all  parties  entitled  to 
notice  of  the  proceedings.  The  executors  charged  themselves  with 
the  sum  of  $166,730.96,  and  included  in  this  amount  was  an  item 
under  date  of  May  31,  1902,  as  follows :  "  Cash  received,  sale  of 
real  estate,  $157,000."  The  executors  credited  themselves  in  their 
account  with  the  sum  of  $84,844.33,  and  their  account  showed  a 
balance  of  $80,013.30  in  their  hands.  In  the  schedule  containing 
the  items  with  whicii  the  executors  credited  themselves  under  date 
of  May  31,  1902,  was  an  item  as  follows :  "  Cash  paid  Henry  Ung- 
rich, Jr.,  i  share  of  proceeds  of  sale  of  real  estate,  $78,500 ; "  and 
among  the  vouchers  tiled  with  the  account  was  one  signed  by  him, 
acknowledging  the  receipt  of  this  amount.  It  thus  appears  that 
the  account  expressly  showed  that  the  real  estate  had  been  sold  and 
that  half  of  the  proceeds  of  the  sale  had  been  paid  over  to  the 
testator's  son  Henry,  and  that  the  balance  was  held  as  a  trust  fund, 
as  directed  by  the  will.  No  objection  was  filed  to  the  account  and 
on  the  13th  day  of  May,  1903,  the  surrogate  made  a  decree  judicially 
settling  the  account  as  filed. 

I  am  of  opinion  that  all  parties  in  interest  are  concluded  by  the 
decree  of  the  surrogate  and  that  notwithstanding  the  fact  that 
the  question  of  the  propriety  of  the  sale  of  the  land  by  the  execu- 
tors or  the  sufficiency  of  the  consideration  realized  thereon,  were 
not  in  fact  litigated  before  the  surrogate,  their  only  remedy,  if 
any,  is  an  application  to  the  surrogate  to  open  the  decree  and 


Digitized  by 


Google 


Weinteaub  v.  Sibgel.  681 

App.  Div.]  First  Department,  July,  1909. 

for  a  rehearing  with  respect  to  the  amount  with  whicli  the  execn* 
tors  are  chargeable.  It  is  trae  that  the  accounts  did  not  show 
that  title  to  the  land  passed  to  one  of  the  executors  through  a  third 
party ;  but  I  think  that  does  not  affect  the  binding  force  of  the 
decree  which  indirectly  confirms  the  sale.  There  is  no  evidence 
tending  to  give  rise  even  to  a  suspicion  that  the  amount  for  which 
the  executors  have  accounted  on  account  of  the  sale  of  the  real 
estate  was  not  the  full,  fair  market  value  of  the  land.  The  ques 
tion  as  to  whether  the  executors  accounted  for  the  full  market 
value  of  the  land  was  necessarily  involved  in  the  accounting  pro- 
ceeding and  is  necessarily  concluded  by  the  decree  of  the  surrogate. 
(See  Pray  v.  Segeman,  98  N.  Y.  361 ;  Matter  of  Dewton  v.  San- 
ford,  103  id.  607 ;  Matter  of  Union  Trust  Co,,  65  App.  Div.  449 ; 
MaMer  of  EUing,  93  id.  516 ;  Phalen  v.  U.  8.  Trust  Co.,  100  id. 
264;  Brovm  v.  Wheder,  53  id.  6 ;  Blair  v.  CargiU,  111  id.  853.) 
The  rule  that  a  trustee  may  not  sell  to  himself,  and  that  any  assign- 
ment or  conveyance  of  property  to  himself,  although  not  void, 
is  voidable  at  the  election  of  the  cestui  que  trust,  is  inapplicable 
to  the  case  at  bar.  Those  presumptively  entitled  to  take  and  in 
whom  the  remainder  of  this  estate  vested,  subject,  of  course,  to  be 
divested  in  the  events  for  which  provision  is  made  in  the  will,  are 
all  of  age  and  have  released  every  right  to  question  this  title. 
Those  who  have  merely  an  expectant  estate  in  remainder,  which 
is  not  vested,  are  given  an  interest  in  the  fund  to  he  hdd  in  trust 
hy  the  trustees,  amd  not  in  the  real  estate  of  the  testator.  Their 
only  right  in  my  opinion  to  question  the  sale  made  by  the  execu- 
tors was  on  the  accounting.  The  executors  were  given  the  legal 
title  to  the  land  and  it  was  their  duty  to  sell  it.  There  was  an 
equitable  conversion  and  the  remaindermen,  therefore,  took  no  title 
to  or  interest  in  the  land  but  only  in  the  proceeds.  (See  Rhodes  v. 
CasweU,41  App.  Div.  229;  Salishury  v.  Slade,  160  N.  Y.  278; 
Nodine  v.  Crreenfield,  7  Paige,  548 ;  Wyeth  v.  Sorchcm,  38  Misc. 
Hep.  173.)  The  right  of  the  contingent  remaindermen  was  to 
compel  the  executors  or  trustees  to  account  for  the  actual  value 
of  the  land;  I  can  conceive  of  no  theory  on  which  it  would  be 
practicable  to  apply  to  the  case  at  bar  the  doctrine  to  which 
reference  has  been  made  concerning  the  right  of  a  cestui  que 
trust  to  elect  to  avoid  an  assignment  or  conveyance.    The  remain- 
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dermen,  who  have  merely  an  expectant  estate,  not  vested,  of  coarse, 
would  have  no  standing  to  make  such  an  election  until  thej  come 
into  possession  of  their  estate.  At  present,  it  is  possible,  but  not  at 
all  probable,  that  they  will  ever  come  into  the  enjoyment  of  any 
estate  under  the  will  of  the  testator.  When  they  do,  however,  if 
they  ever  do,  it  will  not  be  in  their  province  to  undo  all  that  has 
been  done  with  reference  to  the  management  and  settlement  of  this 
estate  by  the  court  in  which  the  law  vested  exclusive  authority  to 
administer  it  in  the  meantime.  They  cannot  elect  to  rescind  the 
conveyance,  for  they  cannot  revoke  or  annul  the  decree  of  the  surro- 
gate in  the  proceedings  had  since  based  on  this  sale  and  the  proceeds 
thereof  and  they  will  not  be  in  a  position  to  restore  the  grantee  to  the 
condition  in  which  he  was  at  the  time  he  received  the  conveyance. 
If  they  ever  do  come  into  possession  of  any  estate  under  the  will  of  the 
testator,  it  will  be  a  share  and  interest  in  this  trust  fund  and  aright 
to  require  the  trustees  to  account  therefor.  They  will  be  entitled^ 
in  the  event  that  the  contingencies  upon  which  their  estate  depends 
happen,  to  this  trust  fund^  which  is  the  proceeds  of  this  sale  of 
real  estate  which  it  is  claimed  they  will  then  have  the  right  to  elect 
to  rescind.  The  grantee  against  whom  they  would  have  such  right 
to  rescind,  would,  upon  no  principle  of  law  of  which  I  am  aware, 
have  any  right  to  prevent  their  coming  into  the  enjoyment  of  the 
trust  fund.  It  surely  cannot  be  maintained  that  they  will  be 
entitled  to  the  trust  fund  and  to  the  land  as  welL  The  parties 
in  interest  and  the  court  were  informed  by  the  accounts  of  the 
executors  that  they  had  sold  the  real  estate  of  their  testator. 
Having  had  express  authority,  without  the  direction  of  the  court 
or  the  consent  of  the  beneficiaries  or  the  remaindermen  to  sell  the 
real  estate,  the  only  restraint  which  the  court  or  the  parties  in  inter- 
est could  exercise  over  their  right  to  execute  this  authority  was 
with  respect  to  the  accounting.  It  was  their  duty  to  sell  the  land 
for  its  fair  market  value  and  all  that  they  could  obtain  for  it  in  the 
exercise  of  reasonable  diligence  and  skill.  If  the  amount  reported 
by  them  as  the  selling  price  of  the  property  was  deemed  inadequate, 
any  party  in  interest  was  at  liberty  to  file  an  objection  and  the 
question  would  have  been  determined  by  the  surrogate  and  they 
could  then  either  have  been  charged  with  the  land  as  if  still  held 
by  them,  if  it  appeared  that  the  sale  had  been  made  to  one  of  them, 
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or  with  the  fall  fair  value  of  the  land,  regardless  of  the  price  at 
which  it  was  sold,  and  this  would  procure  for  the  beneficiaries  and 
vemaindermen  every  substantial  right.  Assuming,  but  without 
deciding,  that  the  sale  could  have  been  avoided  before  or  on  tlie 
accounting,  or  while  title  remained  in  the  trustee,  it  will  be 
altogether  too  late  to  take  that  step  when,  if  ever,  the  niece  of  the 
testator,  who  is  the  contingent  remainderman,  becomes  vested  with 
an  estate  in  possession,  and  on  the  facts  here  presented  the  vindica- 
tion of  the  violated  public  policy  must  yield  to  the  rights  of  subse- 
quent innocent  purchasers  of  the  premises,  and  as  impracticable 
owing  to  the  cfounter  public  policy  favoring  the  stability  of  title. 
The  cases  of  Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Sckwaner(^6  Hun, 
373;  aflfd.,  101  N.  Y.  681)  and  Bhodea  v.  Caswell  (41  App.  Div. 
229),  cited  by  the  learned  counsel  for  the  appellants,  I  think,  fully 
sustain  the  contention  that  the  decree  of  the  surrogate  is  binding 
and  conclusive  upon  all  parties  in  interest  with  respect  to  the 
amount  for  which  the  executors  are  accountable  on  a  sale  of 
the  land  (See,  also.  Code  Civ.  Proc.  §  2742),  and,  while  it  stands, 
I  am  of  the  opinion  that  it  forecloses  every  such  party  from 
questioning  the  validity  or  propriety  of  the  sale.  It  is  undisputed, 
and  the  court  has  found,  that  every  interested  party,  including 
the  non-resident  niece,  had  due  notice  of  the  accounting  proceeding. 
It'is  perfectly  clear,  I  think,  that  in  no  view,  and  under  none  of  the 
authorities  cited,  would  any  party  in  interest  have  a  right  to  rescind 
this  sale.  The  most  that  has  been  done  in  any  case  bearing  any 
analogy  to  this,  where  there  has  been  an  accounting  in  the  Surrogate's 
Court,  is  to  hold  the  executors  accountable  to  the  estate,  of  which 
Matter  of  Long  Lsland  Loan  cfe  Trust  Co,^  In  re  Garretson  (92 
App.  Div.  1 ;  affd.,  179  N.  Y.  520)  is  an  instance,  or  to  impress  a 
trust  upon  the  landior  the  benefit  of  the  cestui  qv^  trust  to  the  extent 
of  tlie  difference  between  the  actual  value  of  the  property  and  tJie 
amount  realized  on  the  sale  hy  the  executors  in  violation  of  tlieir  duty, 
of  which  Fulton  v.  Whitney  (66  N.  Y.  548)  is  an  example.  In  Far- 
reUy  v.  Skdly  (130  App.  Div.  803)  a  trust  was  impressed  on  lands 
purchased  with  the  proceeds  of  a  sale  of  real  estate  by  an  executrix, 
title  having  been  taken  in  the  name  of  her  cousin,  but  this  was  after 
the  executors  had  exhausted  all  legal  remedies  against  the  executrix. 
There  is  here,  however,  no  evidence,  and  there  is  no  presumption, 
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that  the  sale  was  not  for  the  full  fair  value  of  the  property.  More- 
over, since  there  was  an  equitable  conversion,  I  am  of  opinion,  as 
already  indicated,  that  no  remainderman  had  or  ever  will  have  such 
an  interest  in  the  real  estate  as  would  warrant  the  court  in  impress- 
ing a  trust  thereon  in  his  favor.  It  does  not  appear  to  be  ques- 
tioned but  that  the  children  of  Henry  Ungrich  were  represented  by 
their  father  and  are  bound  by  his  acts.  The  contention  is  that  the 
niece  who  resides  in  Germany,  and  who  can  only  take  in  the  event 
that  Henry  and  his  issue  all  die  during  the  lifetime  of  his  brother, 
may  ultimately  have  a  cause  of  action  affecting  the  premises  in 
question  owing  to  the  conveyance  to  the  trustee.  The  contingencies 
upon  which  a  basis  will  be  afforded  any  one  to  question  this  title  on 
account  of  the  conveyance  to  one  of  the  executors  is  so  remote  and 
improbable,  and  the  possibility  of  a  right  of  action  accruing  to  them 
which  may  affect  thi§  title  is  so  slight,  that  I  am  of  opinion  that  the 
title  should  not  be  held  unmarketable  on  that  account.  Moreover, 
I  think  a  purchaser  is  not  chargeable  with  notice  that  Davenport 
was  not  the  real  purchaser,  and  it  is,  I  think,  by  no  means  clear 
that  he  was  not.  The  title  has  doubtless  passed  through  many 
innocent  purchasers  for  full  value  since  the  conveyance  to  the 
trustee,  and  I  think  it  is  no  longer  open  to  be  questioned  on  this 
ground. 

I  am  of  opinion  that  the  other  objections  to  the  title  are  not  well 
founded.  One  relating  to  the  projection  of  the  building  on  the 
premises  over  the  street  line  was  expressly  waived  on  the  trial 
Another  is  with  respect  to  a  violation  filed  with  the  building  or 
tenement  house  department  on  account  of  the  failure  to  erect  proper 
fire  escapes  on  the  tenement  house  on  the  premises  in  question.  It 
appears  that  it  will  cost  only  $150  to  remedy  this  omission. 
Another  objection  originally  taken  was  on  account  of  an  encroach- 
ment of  the  wall  of  a  building  a  few  inches  over  part  of  the  rear 
line  of  the  premises  to  a  height  of  two  and  one-half  feet  The 
court  expressly  found  that  there  was  no  evidence  to  show  that  this 
depreciated  the  value  of  the  premises  or  rendered  them  less  con- 
venient for  use  or  occupancy,  and  in  view  of  the  fact  that  the  con- 
tract shows  that  the  plaintiff  was  purchasing  the  lot  and  buildings 
thereon  as  they  stood,  and  contains  an  express  provision  to  the  effect 
that  the  dimensions  are  "  more  or  less,"  I  am  of  opinion  that  thia 
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ground  of  objection  was  not  tenable.  The  final  rejection  of  the 
title,  however,  was  on  account  of  the  conveyance  to  the  trustee, 
and  the  attorney  for  the  plaintiff,  in  the  presence  of  his  client  at  an 
interview  between  the  parties  concerning  the  removal  of  the  objec- 
tions to  the  title,  stated  in  effect  that  the  objections  with  respect  to 
the  encroachments  and  with  respect  to  the  violation  filed  against 
the  premises  could  be  readily  a(^ justed  by  deducting  a  reasonable 
amount  on  account  thereof.  The  learned  trial  court,  however,  has 
found,  erroneously,  I  think,  that  these  objections  were  not  waived. 
1  am  of  opinion  that  when  the  intimation  was  thus  expressly  given 
that  the  title  would  be  accepted  were  it  not  for  the  fact  that  in  the 
opinion  of  the  attorney  for  the  plaintiff  the  conveyance  to  the 
trustee  rendered  the  title  unmarketable,  the  defendants  being 
advised  that  that  fact  did  not  render  the  title  unmarketable  were  at 
liberty  to  refuse  the  demand  to  refund  the  down  payment  and  to 
pay  the  expense  of  examining  the  title  on  the  theory  that  plaintiff 
was  willing  to  take  title  if  the  title  were  not  unmarketable  on 
account  of.  the  conveyance  to  the  trustee,  and  that  the  plaintiff  was 
thereafter  estopped  from  refusing  to  take  title  upon  any  other 
ground.  Having  based  his  refusal  to  take  title  on  this  ground  when 
it  is  decided  that  the  objection  w^  not  tenable,  the  defendants 
became  entitled  to  a  decree  for  a  specific  performance  of  the  con- 
tract, with  proper  deductions  on  account  of  the  items  to  which 
reference  has  been  made.  The  trial  court  having  found  erroneously 
that  the  plaintiff  did  not  waive  the  objections  with  respect  to  the 
filing  of  the  violation  of  the  building  or  tenement  house  laws 
against  the  premises  and  with  respect  to  the  encroachments,  it  can- 
not, in  view  of  the  provisions  of  tlie  contract,  be  held  as  matter  of 
law  that  the  defendants  fully  performed  the  contract  on  their  part 
by  tendering  a  marketable  title  free  from  all  liens  and  incumbrances 
and,  therefore,  a  new  trial  must  be  granted. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellants  to  abide  the  event, 

Ingraham,  McLaughlin  and  Houghton,  JJ.,  concurred  ;  Clarke, 
J.,  dissented. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event 
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John  F.  Comky,  Kespondent,  v.  Maxwell  S.  Harris  and  Others, 

Defendants,  Impleaded  with  Daniel  Harris,  Appellant    (ActioD 

No.  1.) 

First  Department,  July  13,  1909. 

Principal  and  agent  —  notice  to  agent  —  infant  —  ratification  of  unau- 
thorized use  of  funds  —  mortgage  —  foreclosure — when  defense  of 
infancy  not  available. 

One  who  sold  lands  through  a  broker  and  took  back  a  purchase-money  mortgage 
is  not  chargeable  with  the  broker's  knowledge  that  the  purchaser  and  mort- 
gagor used  the  funds  of  an  infant  to  buy  the  lands  and  took  title  in  his  own 
name  by  reason  of  such  infancy,  in  the  absence  of  evidence  that  the  br<Aer 
had  this  information  in  mind  while  doing  some  act  or  thing  within  the  scope 
of  his  employment  by  the  vendor. 

Even  if  such  information  were  communicated  to  the  broker  during  the  negotia- 
tions for  the  purchase,  the  vendor  was  not  chargeable  therewith,  as  the  broker 
was  not  his  agent  to  receive  such  notice  which  was  communicated  casually. 

Even  if  the  vendor  and  mortgagee  had  full  knowledge  that  the  infant's  funds 
were  used  to  purchase  the  lands,  the  infant  cannot  in  an  action  of  fore- 
closure assert  a  counterclaim  asking  that  the  transaction  be  rescinded  by 
reason  of  his  infancy,  and  that  a  trust  in  his  favor  superior  to  the  mortgage  be 
declared,  if  in  fact  on  attaining  his  majority,  and  knowing  all  the  circum- 
stances, he  accepted  a  conveyance  of  the  lands  from  the  purchaser  and 
mortgagor. 

Appeal  by  the  defendant,  Daniel  Harris,  from  a  judgment  of  tbe 
Supreme  Court  in  favor  of  the  plaintiflE,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  30th  day  of  November. 
1908,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
New  York  Special  Term,  as  resettled  and  amended  by  an  order 
entered  in  said  clerk's  office  on  the  25th  day  of  January,  1909. 

Charles  Goldzier^  for  the  appellant. 

Edward  E.  Sprague^  for  the  respondent. 

Laughlin,  J. : 

The  action  is  brought  to  foreclose  a  mortgage  given  by  the  defend- 
ant Maxwell  S.  Harris  to  the  plaintiff  on  premises  at  the  northeast 
corner  of  Audubon  avenue  and  One  Hundred  and  Eighty-sixth 
street  in  the  borough  of  Manhattan,  New  York  city,  to  secure  the 
payment  of  the  sum  of  $40,500,  with  interest  thereon  from  the  17tb 
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day  of  April,  1905,  according  to  the  terms  of  a  boud  given  by  the 
same  defendant  to  the  plaintifiE,  bearing  even  date  with  the  mort- 
gage. The  bond  and  mortgage  were  execated  on  the  17th  day  of 
April,  1905,  to  Becure  part  of  the  purchase  price  of  the  premises 
which  were  at  the  same  time  conveyed  by  tlie  plaintiff  to  the  mort- 
gagor. The  appellant  interposed  an  answer  in  which  he  plea<led  as 
a  defense  and  counterclaim  that  the  conveyance  of  the  premises  by 
the  plaintiff  to  the  defendant  Maxwell  S.  Harris  was  made  pursu- 
ant to  a  contract  entered  into  on  the  16th  day  of  February,  1905, 
between  the  plaintiff  and  the  appellant's  brothers,  Herman  and  Max- 
well Harris,  who,  at  his  request,  he  being  then  an  infant,  made 
the  contract  for  the  purchase  of  a  parcel  of  land,  which  included 
the  premises  upon  which  the  mortgage  was  executed  and  more,  for 
him  and  with  his  funds ;  that  he  did  not  become  of  age  until  the 
13th  day  of  March,  1906 ;  that  he  had  certain  money  and  property 
which  his  brother  Herman  managed  and  controlled  for  him,  and 
that  the  cash  consideration,  consisting  of  $10,250,  was  paid  with  his 
funds ;  that  title  was  taken  in  the  name  of  his  brother  on  account 
of  his  infancy;  that  thereafter  sums  aggregating  $6,075  of  his  funds 
were  paid  to  the  plaintiff  as  interest  on  the  indebtedness  secured  by 
the  mortgage ;  that  he  was  informed  and  believed  that  the  premises 
were  thereafter  sold  at  a  profit,  and  did  not  learn  that  this  was  not 
true  until  the  20th  day  of  April,  1907;  that  he  then  attempted  to 
disaffirm  the  transaction  by  requesting  that  his  brother  Maxwell 
reconvey  the  premises  to  the  plaintiff,  which  request  was  refused  ; 
that  on  the  16th  day  of  May,  1907,  his  brother  Maxwell  conveyed 
the  premises  to  him,  and  ho  thereupon  tendered  a  reconveyance  of 
the  premises  to  the  plaintiff  and  demanded  the  repayment  of  the 
moneys  received  by  him  out  of  his  funds,  which  was  refused,  and 
that  his  brothers  Herman  and  Maxwell  are  insolvent.  The  appel 
Lint  demands  judgment  on  his  counterclaim  that  the  transaction 
be  rescinded  and  that  the  moneys  paid  to  the  plaintiff  out  of  his 
funds  be  repaid  to  him  and  that  the  premises  in  suit  be  impressed 
with  a  trust  in  his  favor  superior  to  the  lien  of  plaintiff's  mortgage 
for  his  moneys  paid  to  the  plaintiff,  and  that  the  mortgage  be  can- 
celed. The  trial  court  dismissed  the  counterclaim  upon  the  merits 
And  granted  a  judgment  of  foreclosure  and  sale. 

We  are  of  opinion  that  the  judgment  was  right  upon  two  grounds : 
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JFirstjthst  the  plaintiff  was  not  shown  to  have  notice  and  was 
not  chargeable  with  notice  of  the  infancy  of  the  appellant,  and  seo- 
ondly^  upon  the  ground  that  he,  appellant,  ratified  the  transaction 
by  taking  a  conveyance  of  the  premises  from  his  brother  after 
attaining  his  majority. 

The  material  allegations  of  the  counterclaim  were  proved,  with 
the  exception  that  the  appellant  failed  to  prove  the  allegation  to  the 
effect  that  he  was  informed  and  believed  that  the  premises,  after 
title  was  taken  in  the  name  of  his  brother  Maxwell,  were  sold  at  a 
profit,  and  that  he  did  not  discover  that  this  was  not  so  unti]  the 
20th  day  of  April,  1907.  It  thus  appears  that  from  the  13th  day 
of  March,  1906,  until  he  took  the  deed  from  his  brother  on  the 
the  16th  day  of  May,  1907,  he  was  of  full  age  and  presumably 
familiar  with  all  of  the  facts.  There  is  no  evidence  that  the 
plaintiff  had  actual  knowledge  nor  is  he  chargeable  with  notice 
of  the  fact  that  the  appellant  was  an .  infant.  It  appears  that 
shortly  before  the  contract  was  made  and  while  the  parties  were  on 
their  way  to  the  title  company  where  it  was  to  be  drawn  and 
executed,  the  defendant  Herman  Harris,  who  had  negotiated 
tlie  purchase  with  the  plaintiff's  broker,  one  Smith,  in  answer  to 
an  inquiry  as  to  whether  the  witness  and  his  brother  Maxwell 
were  buying  the  property  in  partnership,  said  :  "  Why,  no,  neither 
of  us  were  directly  interested  in  it ;  that  I  was  doing  it  for  a 
younger  brother  of  mine,  and  that  my  brother  Maxwell  would  take 
the  contract  in  his  name."  It  does  not  appear  how  old  either 
Maxwell  or  Herman  Harris  was  or  how  old  either  of  them  appeared 
to  be.  There  was  nothing  in  this  remark  to  convey  to  the  plaintiff 
the  information  that  the  younger  brother  was  an  infant.  It  appears 
that  the  plaintiff  authorized  the  broker.  Smith,  to  sell  the  property 
at  a  given  price  and  on  given  terms,  and  that  Smith  conducted  the 
negotiations  for  the  sale  of  the  premises,  reporting  to  the  plaintiff 
with  respect  to  any  change  of  price  or  of  terms  of  sale  proposed 
by  the  purchaser  and  the  plaintiff  determined  the  questions  for 
himself.  The  plaintiff  did  not  vest  his  broker  with  any  discretion 
in  the  matter  or  with  any  authority  other  than  to  negotiate  upon 
previously  prescribed  terms  and  conditions.  It  appears  by  the 
evidence  that  on  the  14th  day  of  February,  1905,  Smith  called  upon 
the  defendant  Herman  Harris  at  the  o^Qe  of  the  defendant  Max* 
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well  Harris,  and  Bubmitted  a  proposition  for  the  purcHaee  of  certain 
real  estate  which  belonged  to  the  estate  of  the  father  of  the  defend- 
ants.    The  offer  was  not  satisfactory  and  Smith  stated  that  lie  would 
see  the  party  whom  he  represented  again  and  endeavor  to  obtain  a 
better  offer.     At  the  close  of  this  interview  Herman  Harris  drew 
Smith's  attention  to  a  prior  conversation  between  them  with  respect 
to  certain  improved  property  down  town  owned  by  the  estate  of  the 
father  of  the  defendants,  and  concerning  Herman's  desire  to  disr 
pose  of  the  same  and  to  have  the  proceeds  invested  in  Washington 
Heights  lots,  and  stated  tliat  his  object  in  bringing  the  matter  up 
was  to  endeavor  to  make  an  arrangement   with   Smith  to  divide 
commissions  on  any  property  that  Smith  might  sell  or  pnrcliase 
through  him,  or  that  either  might  purchase  or  sell  for  the  other ; 
and  stated  in  the   course   of   the   conversation   that  his  father's 
estate  was  owned  by  his  brother  Daniel  and  his  two  sisters.    They 
reached  an  understanding  with  respect  to  the  division   of  com- 
missions, and  Smith  then  said  to  Herman  Harris  that  he  had  two 
parcels  for  sale  on  Washington  Heights,  one  being  the  premises  in 
question,  and  stated  the  selling  price  and  the  terms  of  sale.     It 
was,  thereupon,  understood  that  Herman  should  ibok  at  the  premises 
the  next  morning,  and  just  as  Smith  was  leaving  he  asked  to  see 
a  contract  which  Herman  had  informed  him  that  he  had  made  that 
day  for  the  purchase  of  lands  for  his  brother  Daniel,  and  upon 
being  shown  the  contract  and  observing  that  it  showed  the  pur- 
chaser to  be   the  defendant  Maxwell  Harris,  instead  of  Daniel, 
Smith  asked  why  that  was  and  was  informed  that  it  was  done  for 
convenience  on  account  of  the  fact  that  Daniel  was  a  minor.     It  thus 
appears  that  this  information  was  not  communicated  to  the  plaintiff's 
broker  in  connection  with  the  negotiations  for  the  purchase  of  the 
premises  in  question,  although  it  did  occur  at  the  same  meeting  of 
the  parties.     The  plaintiff,  therefore,  would  in  no  view  of  the  case, 
we  think,  be  chargeable  with  the  knowledge  thus  derived  by  his 
broker  in  the  absence  of  evidence  that  he  had  this  information  in 
mind  while  he  was  doing  some  act  or  thing  within  the  scope  of  his 
employment  as  broker  for  plaintiff.   (Constant  v.  University  of  Roch- 
ester, 111  K  Y.  604 ;  Badger  v.  Cook,  117  App.  Div.  328 ;  Slaitery 
V.  Schwanneche,  118  N.  Y.  543 ;  Denton  v.  Ontario  Co,  Nat.  Banky 
App.  Div._  Vol.  CXXXIIL        H 
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150  id.  126.)  Moreover,  even  though  the  information  were  com- 
municated to  the  broker  during  the  negotiations  for  the  purchase 
of  the  premises  in  question,  we  are  of  opinion  that  the  plaintifiE  is 
not  chargeable  therewith  for  the  broker  was  not  his  agent  to  receive 
such  notice  and  it  was  oulj  communicated  casually. 

Furthermore,  we  think  that  if  the  plaintifE  had  full  knowledge 
at  the  time  of  the  negotiations  for  the  sale  of  his  land,  that  the  same 
was  being  purchased  with  the  infant's  funds,  that  would  not  avail 
the  appellant  on  this  record.  Gn  attaining  his  majority,  the  infant 
doubtless  had  a  cause  of  action  against  his  brothers  for  investing 
his  moneys  without  the  sanction  of  the  court,  and  he  doubtless  had 
an  equitable  lien  upon  the  land  purchased  with  his  money,  which 
he  could  have  impressed  by  a  suit  in  equity.  He  might  also  have 
a  right  of  action  against  the  plaintiff  for  his  moneys  which  were 
used  in  payment  of  part  of  the  consideration  and  of  interest,  pro- 
vided resort  to  the  liability  of  the  plaintiff  were  necessary  and  the 
plaintiff  had  knowledge  of  his  infancy.  He  cannot,  however,  we 
think,  after  taking  title  to  tlie  premises  from  his  brother,  snbse- 
qnent  to  attaining  his  majority  and  with  full  knowledge  of  all  the 
facts,  successfully  defend  against  the  foreclosure  of  this  mortgage 
or  claim  that  the  lien  thereof  is  subordinate  to  his  rights  in  the 
premises.  He  voluntarily  took  a  step  which  vested  the  entire  title, 
both  legal  and  equitable,  in  him,  and  he  necessarily  took  title  sub- 
ject to  the  plaintiff's  mortgage  and  is  not  now  at  liberty,  we  think 
—  although  the  point  is  not  taken  by  respondent  —  to  interpose  this 
defense  as  against  the  plaintiff. 

It  follows  that  the  judgment  should  be  affirmed,  with  costs. 

Ingraham,  McLaughlin,  Houghton  and  Scott,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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MmmB  Angebhiller,  Respondent,  v.  Charles  Ewald,  Appellant. 

First  Department,  July  13,  1909. 

Beal  property  —  conveyance  to  third  party  —  when  no  resulting  trust  -^ 
evidence  —  declarations  subsequent  to  conveyance. 

Where  one,  since  deceased,  paid  a  portion  of  the  purchase  price  of  lands  and 
directed  tliat  the  title  be  taken  in  the  name  of  a  friend  who  gave  a  mortgage 
to  secure  the  balance  of  the  purchase  price,  and  neither  the  deed  nor  any  other 
instrument  shows  that  the  grantee  took  as  trustee  and  there  is  no  parol  evi- 
dence of  a  trust  or  of  fraud  on  the  part  of  the  grantee  and  the  decedent  never 
went  into  possession,  his  residuary  legatee  is  not  entitled  to  a  decree  impress- 
ing a  trust  on  the  lands  or  the  proceeds  thereof. 

Under  the  circumstances  section  74  of  the  Real  Property  Law  is  applicable 
which  provides  that  where  the  consideration  for  a  conveyance  of  lands  is  paid 
by  another  title  vests  in  the  grantee,  and  there  is  no  resulting  trust  unless  the 
grantee  took  the  conveyance  without  tiie  knowledge  of  the  person  paying  the 
consideration,  or,  in  violation  of  some  trust,  purchased  with  money  belonging 
to  another. 

The  provisions  of  said  section  are  given  fall  effect  except  in  case  of  fraud  or 
mistake,  where  to  do  so  would  permit  a  fraud  either  actual  or  constructive  to 
be  perpetrated  on  an  innocent  party. 

Under  the  circumstances  declarations  of  the  one  paying  the  consideration  made 
subsequent  to  the  conversance  are  inadmissible  against  the  grantor  in  a  suit  to 
impress  a  trust  upon  the  lands. 

Houghton,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Charles  Ewald,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  19th  day  of  December, 
1908,  npon  the  decision  of  the  conrt  rendered  after  a  trial  at  the 
New  York  Special  Terra. 

Melville  H.  Cane  [Oscar  Loweiistein  with  him  on  the  brief],  for 
the  appellant. 

Charles  P,  Rogers,  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  by  the  sole  residnary  legatee  of  John  Halk, 
deceased,  to  obtain  a  decree  of  the  court  adjudging  that  the  defend- 
ant took  and  held  the  title  to  tlie  premises  described  in  the  com- 
plaint in  trust  for  the  plaintiff's  testator,  and  after  the  latter's  death. 
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in  trust  for  bis  estate  and  for  bis  beirs  and  devisees,  and  tbat  the 
defendant  holds  the  proceeds  of  a  sale  of  the  premises  made  by  him 
after  tlie  death  of  Halk  in  trust  for  the  plaintiff  as  sole  residuary 
legatee  and  devisee  of  said  Halk,  and  requiring  him  to  account 
therefor.  The  relief  for  which  the  plaintiff  prayed  has  been 
awarded  by  the  judgment,  from  which  the  appeal  is  taken. 

Tlie  tindings  of  the  court  with  respect  to  the  material  facts  are 
sustained  by  the  evidence,  but  I  am  of  opinion  that  tlie  conclusions 
of  law  are  not  wan-anted  tliereby.  It  appears  that  on  the  5th 
day  of  December,  1902,  the  testator  negotiated  the  purchase  of 
the  premises  described  in  the  complaint,  which  are  situate  in 
the  borough  of  Manliattan,  New  York.  The  purchase  price  was 
$14,500,  of  which  he  paid  with  his  own  check  the  sum  of  $8,500. 
The  title  to  the  premises  was  by  his  direction  taken  in  the  name 
of  the  defendant,  who  was  an  intimate  friend  of  his,  and  who 
gave  a  bond  and  mortgage  on  the  premises  to  secure  the  payment 
of  the  balance  of  the  purchase  price.  At  this  time  the  plaintiff's 
testator  was  living  separate  and  apart  from  his  wife,  but  without 
a  divorce  or  legal  separation.  The  defendant  paid  no  part  of  the 
purchase  price.  The  deed  was  taken  in  the  name  of  the  defend- 
ant individually,  and  not  as  trustee,  and  it  contained  nothing  to 
indicate  that  it  was  intended  as  other  than  a  conveyance  of  the 
premises  to  the  defendant  in  fee  simple  absolute,  nor  was  any 
declaration  of  trust  or  other  instrument  in  writing  relating  to 
the  question  executed.  There  is  no  other  evidence  tending  to 
show  that  the  defendant  took  title  to  the  premises  in  trust  or  bear- 
ing upon  the  question  as  to  the  purpose  fur  which  title  was  vested 
in  him.  The  case  is,  therefore,  not  only  lacking  in  proof  of 
fraud  on  the  part  of  the  defendant  in  inducing  the  conveyance  to 
him,  but  there  is  no  evidence  that  even  a  parol  agreement  was  made 
between  the  defendant  and  the  plaintiff's  testator  by  which  this 
property  was  to  be  held  in  trust  for  the  latter.  The  case  falls 
directly  within  the  provisions  of  section  74  of  the  Real  Property 
Law  (Laws  of  1896,  chap.  547),  and  not  within  either  of  the  two 
exceptions  therein  made.    That  section  provides  as  follows : 

"A  grant  of  real  property  for  a  valuable  consideration  to  one 
person,  the  consideration  being  paid  by  another,  is  presumed  fraudn- 
lent  as  against  the  creditors,  at  that  time,  of  the  person  paying  the 
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consideration,  and,  unless  a  fraudulent  intent  is  disproved,  a  trust 
results  in  favor  of  such  creditors,  to  an  extent  necessary  to  satisfy 
their  just  demands,  but  the  title  vests  in  the  grantee,  and  no  use  or 
trust  results  from  the  payment  to  the  person  paying  the  consideration 
or  in  his  favor,  unless  the  grantee  either, 

'^  1.  Takes  the  same  as  an  absolute  conveyance,  in  his  own  name, 
without  the  consent  or  knowledge  of  the  person  paying  the 
consideration;  or, 

"  2.  In  violation  of  some  trust  purchases  the  property  so  conveyed 
with  money  or  property  belonging  to  another." 

The  provisions  of  the  statute  herein  quoted  have  always  been 
given  full  force  and  effect  by  the  courts,  except  in  cases  of  fraud  or 
mistake,  where  to  do  so  would  be  to  permit  a  fraud  either  actual  or 
constructive  to  be  perpetrated  on  an  innocent  party.  (See  liobhins 
V.  Bobbins,  89  N.  Y.  251.)  In  Gerard  on  Titles  to  Eeal  Estate 
(4th  ed.  p.  261),  the  learned  author,  in  discussing  the  provisions  of 
the  Revised  Statutes  (1  R.  S.  728,  §§  51-53),  from  which  this  section 
of  the  Real  Property  Law  was  taken,  says : 

"  Where  there  has  been  mistake  or  fraud,  parol  evidence  may 
be  given  to  establish  a  trust,  although  a  conveyance  may  be  abso- 
lute, but  the  evidence  must  be  clear  and  positive  and  define  the 
trusts,  and  except  in  case  of  mistake  or  fraud,  no  trust  in  land  can 
be  established  in  tins  way." 

I  am  of  opinion  that  this  case  falls  within  the  doctrine  of  Fagan  v. 
McDonnell,  No.  1  (115  App.  Div.  89 ;  affd.,  191 N.  Y.  515),  in  that 
there  is  no  evidence  of  any  agreement  between  the  defendant  and 
the  plaintiff's  testator  showing  that  the  conveyance  was  made  to  the 
defendant  for  plaintiff's  testator.  If  it  appeared  that  there  was  an 
agreement  between  them  by  which  the  title  was  to  be  taken  in  the 
name  of  the  defendant,  who  was  to  hold  it  for  a  particular  purpose 
and  for  a  given  time  for  the  plaintiff's  testator,  then  it  may  well  be 
that  further  proof  that  the  latter  performed  the  agreement  by  pay- 
ing the  purchase  price  in  part  and  allowing  the  title  to  be  taken  in 
the  name  of  the  defendant,  without  defendant  being  given  posses- 
sion or  exercising  acts  of  ownership,  would  be  sufficient  to  warrant 
a  court  of  equity  in  impressing  a  trust  upon  the  fund  which  is  the 
proceeds  of  the  sale  of  the  land.  (See  Jeremiah  v.  Pitcher,  26 
App.  Div.  402;  affd.,  163  N.  Y.  574;  Ryan  v.  Dox,  34  id.  307; 
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Church  of  St.  Stanislaus  v.  Algemeine  Verein,  31  App.  Div.  133; 
affd.,  164  N.  Y.  606.)  In  the  case  at  bar,  however,  there  is  nothing 
to  show  that  the  plaintiffs  testator  entered  into  possession  of  tlie 
premises  in  question,  which  consisted  of  vacant  lots,  which  distin- 
guishes this  case  from  Jeremiah  v.  Pitcher y  and  Church  of  8L 
Stanislaus  v.  Algemeine  Verein  {supra). 

The  principal  difficulty  with  the  plaintiff's  case  is  that  there  is 
not  a  scintilla  of  competent  evidence  tending  to  show  any  agree- 
ment between  the  plaintiff's  testator  and  the  defendant  with  respect 
to  the  property.  It  does  appear  that  the  plaintiff's  testator  negoti- 
ated the  purchase  of  the  property,  but  the  inference  would  be,  since 
title  was  taken  in  the  name  of  the  defendant,  if  the  facts  give  rise 
to  any  inference,  that  he  was  acting  for  the  defendant.  This  is  not 
overcome  by  the  fact  that  he  paid  the  cash  part  of  tlie  considera- 
tion. He  may  have  owed  the  defendant  the  amonnt,  or  he  may 
have  loaned  the  money  to  the  defendant.  It  is  doubtful  in  these 
circumstances  whether  his  declarations  made  to  the  agent  of  the 
vendor  prior  to  the  execution  of  the  conveyance  in  the  presence  or 
brought  to  the  attention  of  the  defendant,  were  competent ;  and  it 
is  perfectly  clear  that  like  declarations  made  by  him  subsequent  to 
the  conveyance,  which  were  admitted  over  the  objection  and  excep 
tion  duly  taken  by  counsel  for  the  appellant,  were  incompetent. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Ingraham,  McLaughlin  and  Clabkb,  JJ.,  concurred ;  Hough- 
ton, J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  think  the  plaintiff  proved  facts  from  which  the  fair  inference 
arises  that  the  defendant  agreed  to  take  title  to  the  real  property  in 
question  and  hold  it  for  the  benefit  of  the  decedent  Halk.  If  there 
was  in  fact  such  an  agreement  the  law  will  not  permit  the  defend- 
ant to  shield  his  fraud  in  refusing  to  convey  or  to  account  for  tlie 
proceeds  under  the  plea  of  the  Statute  of  Frauds.  {JeremiaJi  v. 
Pitcher,  26  App.  Div.  402;  affd.,  163  N.  Y.  574;  Church  of  St 
Stanislaics  v.  Algemeine  Verein^  31  App.  Div.  133 ;  affd.,  164  N.  T. 
606 ;  Hf/an  v.  Dox,  34  id.  307.)  From  the  nature  of  the  case  the 
plaintiff  was  unable  to  adduce  the  most  positive  evidenoe  or  to 
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prove  an  express  agreement.  She  did  prove,  however,  that  the 
decedent  was  not  living  with  his  wife,  having  had  such  trouble  with 
her  that  lie  at  least  thought  she  would  not  sign  a  deed  in  case  he 
wanted  to  sell.  When  the  deceased  bought  the  property  and  paid 
all  of  the  consideration  therefor,  he  told  the  agent  who  was  nego- 
tiating the  sale  to  him  that  he  wanted  title  taken  in  the  defendant's 
name  for  some  reason  which  he  did  not  disclose.  That  reason  was 
proved  by  another  witness  to  be  his  unfriendly  relations  with  his 
wife.  The  defendant  and  the  deceased  were  on  confidential  terms. 
Decedent  in  placing  the  title  in  defendant's  name  was  not  endeavor- 
ing to  defraud  his  creditors  and  there  is  no  evidence  of  any  express 
purpose  on  his  part  to  actually  give  the  property  to  the  defendant. 
In  view  of  the  circumstance  of  the  confidence  which  the  deceased 
reposed  in  the  defendant  and  of  his  unfriendly  relations  with  liis 
wife  which  caused  liim  to  believe  she  would  not  sign  a  deed  in  case 
he  wanted  to  sell  any  or  all  of  the  lots,  and  the  absence  of  proof  of 
any  express  intent  to  give  the  lots  or  their  purchase  price  to  the 
defendant,  I  think  a  fair  inference  arises  that  the  defendant  agreed 
with  the  decedent  to  take  title  to  the  real  property  and  hold  it  for 
him.  At  least,  there  was  such  prima  facie  evidence  of  such  an 
agreement  that  it  became  the  duty  of  the  defendant  to  clear  him- 
self by  showing  that  no  such  agreement  existed  and  that  he  was 
entitled  to  hold  the  property  or  its  proceeds,  and  this  he  failed  to  do. 

In  Church  of  St,  Stanislaus  v.  Algemeine  Vei^ein  {supra)  Van 
Brunt,  P.  J.,  says :  "  It  seems  to  be  a  well-settled  rule  of  law  in 
this  State  that  unless  it  appears  that  the  person  paying  the  consid- 
eration has  consented  to  an  unconditional  and  absolute  conveyance 
of  the  property  to  another  without  any  recognition  or  intimation 
in  respect  to  his  rights,  the  statute  in  question  will  not  protect  the 
attempted  fraud ;  and  it  is  further  held  that  no  presumption  can  be 
indulged  in  to  support  such  a  defense.  {SchuUze  v.  May  or ^  103 
N.  Y.  311.)" 

The  plaintiff  by  her  proof  certainly  made  it  appear  that  something 
further  transpired  between  the  defendant  and  the  deceased  than  the 
mere  paying  of  the  consideration  by  him  and  his  consenting  to  an 
unconditional  and  absolute  conveyance  of  the  property  to  the 
defendant  without  any  recognition  or  intimation  in  respect  to  his 
own  rights.     On  the  contrary,  the  proof  shows  that  he,  at  least, 
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attempted  to  retain  some  rights  ia  the  property  and  supposed  that 
he  bad. 

Except  for  the  fact  that  the  proof  was  explicit,  whereas  in  the 
case  at  bar  it  only  raises  a  presnmption  which  is  jnst  as  good  in  law, 
the  case  of  Jeremiah  v.  Pitcher  (supra)  is  on  all  fours  with  tbe 
present  one.  In  that  case,  because  of  the  insanity  of  his  wife  who, 
therefore,  could  not  sign  a  deed,  a  man  paid  the  consideration  and 
took  title  in  his  daughter  so  that  he  might  convey  the  property  if 
he  saw  fit,  without  being  embarrassed  by  the  absence  of  his  wife's 
signature.  The  court  held  that  the  daughter  could  not  retain  the 
property  under  such  circumstances  and  directed  a  judgment  declar- 
ing that  it  was  l>eld  in  trust  and  directing  a  reconveyance.  Fagan 
V.  McDonndl,  No.  1  (115  App.  Div.  89 ;  affd.,  191 N.  T.  515)  is  not 
controlling.  That  case  turned  upon  the  fact  that  the  person  paying 
the  money,  by  repeated  acts  and  refusal  to  accept  a  deed  tendered, 
clearly  indicated  that  he  intended  to  relinquish  all  rights  to  the  prop- 
eily  to  the  person  in  whose  name  he  had  caused  the  deed  to  be  made 

It  was  certainly  competent  to  prove  what  the  deceased  said  to  the 
person  from  whom  and  through  whom  lie  bought  the  property,  with 
respect  to  how  the  deed  should  be  made,  and  it  was  also  competent 
to  prove  that  the  reason  why  the  deceased  did  not  himself  take  title 
was  his  unfriendly  relations  with  his  wife.  Very  much  could  be 
said  with  respect  to  the  competency  of  the  other  declarations  of  the 
deceased  and  his  acts  toward  the  property  after  title  had  been  placed 
in  defendant's  name,  as  casting  light  upon  his  exercise  or  attempted 
exercise  of  ownership.  The  property  was  vacant  and  he  could  not 
occupy  it,  and  it  is  not  at  all  clear  to  my  mind  that  what  he  said  and 
did  while  viewing  the  property  or  passing  by  it  was  not  competent 
evidence.  Assuming,  however,  that  it  was  incompetent  and  that  the 
learned  trial  court  improperly  permitted  such  declarations  in  evi- 
dence, such  error,  if  error  there  was,  is  not  sufficient  to  reverse 
the  judgment.  The  action  is  in  equity  and  the  defendant  proved 
no  defense  at  all,  and  if  any  error  was  committed  in  this  respect  it 
could  have  done  no  harm. 

I  think  the  judgment  was  right  and  that  it  should  be  affirmed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 
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The  Peoplbj  op  the  State  of  New  York,  Bespondent,  v.  Abb 
ScHMULowiTz,  Appellant. 

First  Department,  July  18,  1909. 

Crime  —  conveyance  to  defraud  creditors— flacts  not  justifying 

conviction. 

Appeal  from  a  judgment  convicting  the  defendant  of  a  violation  of  section  687 
of  the  Penal  Code  by  secreting  and  conveying  his  property  with  intent  to 
defraud  a  creditor.  Evidence  examined,  and  ?ield,  that  the  judgment  of  con- 
viction should  be  reversed. 

Appeal  by  the  defendant,  Abe  Schmulowitz,  from  a  judgment 
of  the  Court  of  Special  Sessions  of  the  first  division  of  the  city  of 
New  York  in  favor  of  the  plaintiff,  entered  in  tlie  office  of  the  clerk 
of  said  court  on  the  2l8t  day  of  April,  1909,  convicting  the  defendant 
of  violating  section  587  of  the  Penal  Code. 

Elias  B,  Goodman^  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent 

Lauohlin,  J. : 

We  are  of  opinion  that  the  evidence  is  insufficient  to  sustain  the 
conviction.  Section  587  of  the  Penal  Code,  so  far  as  material  to 
the  question  presented  by  the  appeal,  provides  as  follows :  "A  per- 
son who,  with  intent  to  defraud  a  creditor,  or  to  prevent  any  of  his 
property  from  being  made  liable  for  the  payment  of  any  of  his 
debts,  or  levied  upon  by  an  execution  or  warrant  of  attachment, 
removes  any  of  his  property  or  secretes,  assigns,  conveys  or  otherwise 
disposes  of  the  same    *    *    *    is  guilty  of  a  misdemeanor." 

By  consent  the  defendant  was  tried  on  two  informations  at  the 
same  time,  designated  as  informations  Nos.  1  and  3.  The  first 
charges  him  with  the  crime  of  removing  property  with  the  intent 
to  defraud  creditors,  committed  on  the  6th  »dc.y  of  May,  1908,  by 
unlawfully  removing,  secreting,  assigning  and  conveying  from  his 
place  of  business,  No.  126  Bleecker  street,  in  the  city  and  county 
of  New  York,  to  certain  persons  to  the  district  attorney  unknown, 
a  case  containing  700  pairs  of  trousers  of  the  value  of  $600, 
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being  at  tlie  time  indebted  to  one  Myer  Cohen  in  the  bqui  of 
$475  and  to  divers  other  persons  to  tlie  district  attorney  unknowu. 
The  second  information,  by  similar  allegations,  charges  a  like  crime 
committed  on  the  same  day  by  removing  from  his  place  of  bnsinese 
certain  cut  goods  for  vests  of  the  value  of  $1,200.  Upon  the  trial 
it  was  admitted  that  on  the  5th  day  of  May,  1908,  the  defendant 
owed  Cohen  the  sum  of  $475  for  manufactured  vests.  No  fact  is 
shown  necessarily  inconsistent  with  the  innocence  of  the  defendant 
It  appears  that  the  defendant  was  engaged  in  business  at  No.  126 
Bleecker  street,  but  whether  as  a  wholesale  or  a  retail  dealer  was 
not  shown,  nor  was  the  business  which  the  defendant  condncts 
shown  with  any  degree  of  definiteness ;  nor  was  the  manner  in 
which  he  customarily  conducted  his  business  shown,  from  which  it 
might  be  found  that  there  was  anything  unusual  in  the  transactions 
in  question.  It  was  shown  that  between  the  2l8t  day  of  April  and 
the  5th  day  of  May,  1908,  the  defendant  had  over  $3,000  worth  of 
goods  consisting  of  trousers  and  vests  at  his  place  of  business.  It 
does  not  appear  whether  these  goods  were  in  a  state  of  complete 
manufacture  or  only  partly  made  up.  It  appears  that  the  defend- 
ant was  suffering  financial  embarrassment  and  that  on  or  about  the 
21st  day  of  April,  1908,  there  was  a  meeting  of  his  creditors ;  that 
prior  to  the  meeting  he  requested  Cohen  not  to  attend  it  and  stated 
that  he  would  pay  the  balance  owing  to  Cohen  in  cash;  tliat 
defendant's  attorney  stated  to  his  creditors  at  this  meeting  that  his 
assets  were  worth  $5,500  or  $5,800,  and  his  liabilities  amounted  to 
only  $5,000,  and  the  creditors  gave  him  an  extension  of  one  year 
within  which  to  pay  his  indebtedness  to  them,  but  he  was  to  pay 
ten  per  cent  within  sixty  days;  and  defendant  promised  to  pay  his 
creditors  in  full  and  stated  to  them  that  he  wished  to  remain  in 
business,  and  also  represented  that  he  was  engaged  to  marry  a  girl 
and  expected  that  she  would  receive  a  dowry  of  $2,500 ;  that  prior 
to  going  to  the  meeting  of  the  creditors  the  deiendant  took 
the  goods  in  his  store  from  the  counters  and  "put  them  under 
the  table"  and  counter;  and  that  after  the  meeting  they  were 
seen  on  the  shelves;  that  the  defendant  represented  to  Colien 
that  he  expected  a  cheek  from  "Butler  Brothers"  for  goods 
shipped  to  them  on  the  eigliteenth  of  April,  and  that  if  he 
got  the  check  he   would  pay  his  indebtedness  to  Cohen.     He 


Digitized  by 


Google 


People  v,  Sohmulowitz.  699 

App.  Div.]  First  Department,  July.  1909. 

did  not  pay  this  indebtedness  in  full.  It  was  farther  shown 
that  on  the  fourth  day  of  May  the  defendant  paid  one  Silver 
$215  and  obtained  1,400  pairs  of  trousers,  which  it  is  to  be 
inferred  —  although  the  fact  does  not  expressly  appear — belonged  to 
tlie  defendant,  and  on  which  Silver  was  doing  some  work,  and  took 
them  in  a  wagon  to  his  store  and  placed  them  on  ^'  the  table" about 
four  o'clock  in  the  afternoon ;  that  the  next  morning  three  big 
cases,  two  of  trousera  and  one  of  vests,  and  seven  bundles  of  cut 
vests  were  found  in  the  defendant's  store ;  that  these  included  all 
of  the  goods  in  the  store,  with  the  exception  of  uncut  vests  of  the 
value  of  about  $400 ;  that  the  cases  were  marked  "  Butler  Brothers," 
**  Jersey  City,"  and  the  bundles  wei-e  not  marked ;  that  the  defend- 
ant stated  to  Cohen  that  one  of  these  cases  was  going  to  ^^  Butler 
Brothers,"  and  the  others  were  going  to  storage ;  that  the  goods  in 
the  cases  were  loaded  upon  a  truck  and  taken  away  from  the  store 
and  defendant  accompanied  them,  but  it  does  not  appear  what  was 
done  with  them ;  that  the  vests  which  were  packed  up  were  sent  to 
a  tailor  in  Brooklyn,  who  had  not  previously  done  work  for  the 
defendant,  to  be  made  up,  and  that  later  on  the  tailor  claimed  alien 
upon  them  for  $75  for  work  in  making  them  up,  which  was  satisfied 
by  one  of  the  other  creditors  of  the  defendant  purauant  to  an  arrange- 
ment with  the  defendant  by  which  such  creditor  was  to  hold  them 
as  security  for  his  indebtedness  and  the  amount  advanced,  and  in  the 
early  part  of  June  thereafter  the  defendant  redeemed  the  ^ods. 
It  was  also  shown  that  on  the  sixth  of  May  defendant  said,  in 
answer  to  Cohen's  request  for  the  money  owing  to  him,  that  ho 
would  pay  it  next  day ;  that  his  father  was  coming  and  would  bring 
the  money,  and  he  repeated  this  on  the  eighth  of  May ;  that  on  the 
eighth  of  May  Cohen  accompanied  him  to  "  Butler  Brothers  "  on 
Broadway,  where  the  defendant  stated  that  he  received  a  check, 
and  he  thereupon  gave  Cohen  a  check  for  $125.30,  which  was  not  paid 
for  lack  of  funds  ;  that  on  the  twelfth  day  of  May  the  defendant, 
evidently  then  being  pressed  by  creditors  and  bankruptcy  proceed- 
ings being  pending,  left  the  city ;  that  in  the  month  of  July  of  that 
year  he  and  his  father  paid  Cohen  $100  on  account,  and  for  the  bal- 
ance his  father  gave  notes ;  that  when  the  $100  was  paid,  the  defend- 
ant in  substance  requested  Cohen  not  to  ^^  go  against  him."  It 
farther  appears  that  on  the  fifteenth  day  of  May  a  marshal  of  the 
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eitj,  under  a  warrant  of  attachment,  levied  upon  part  of  the  goods 
remaining  in  tlie  defendant's  store,  which  consisted  of  240  vests,  79 
pairs  of  trousers  and  5  pieces  of  lining,  and  sold  the  same  for 
$163.88,  and  that  another  marshal  under  a  like  warrant  levied  upon 
the  balance  of  the  goods,  and,  without  selling  them,  delivered  them 
to  the  referee  —  probably  the  trustee  —  in  bankruptcy. 

The  purpose  for  which  the  goods  were  shipped  to  "  Butler  Broth- 
ers" does  not  appear,  and  for  aught  that  does  appear  both  that  ship- 
ment and  the  one  to  Brooklyn  may  have  been  made  in  the  utmost 
good  faith  and  without  any  intention  to  defraud  the  creditors  of 
the  defendant.  There  is  no  admission  proved  to  have  been  made 
by  him  tending  to  show  that  he  intended  to  go  out  of  business  or  to 
defraud  his  creditors ;  nor  is  there  anything  to  show  that  these  facts 
relating  to  the  manner  in  which  he  conducted  his  business  show  a 
course  of  business  different  from  that  which  he  ordinarily  followed. 
It  is  manifest  that  the  facts  could  have  been  more  fully  brought 
out.  It  may  be  that  when  they  are  brought  out  they  will  show 
that  the  defendant  is  innocent  of  the  crime  charged ;  but  whether 
they  will  show  his  innocence  or  guilt,  he  should  not  be  convicted 
until  some  facts  are  established  which  lead  to  the  unmistakable 
inference  that  he  disposed  of  his  goods  with  intent  to  defraad  his 
creditor. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Ingraham,  McLaughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered.     Settle  order  on  notice 
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Julia  M.  Gearity,  Respondent,  v.  Harry   Strasbourgbr   and 
Charles  Eosbnbsrg,  Appellants. 

First  Department,  July  IS,  1909. 

Pleading  —joinder  of  actions  —  fiolae  impriaonment  and  malicious  prose- 
cution— waiver  of  feulure  to  separately  state  actions  —  false  imprison- 
ment —  arrest  without  warrant  by  private  citizen  —  parties  —joint  tort 
feasors  —  damages  —  when  liability  for  false  imprisonment  terminates 
—  evidence  —  appeal  —  waiver  of  defects  in  charge  —  verdict  not 
excessive. 

Actions  for  false  imprisonment  and  malicious  prosecution  arising  out  of  the  same 
transaction  are  not  necessarily  inconsistent  and  they  may  be  joined  in  one 
complaint.  But,  being  separate  causes  of  action,  they  should  be  separately 
stated  and  numbered. 

The  objection  that  such  actions,  united  in  one  complaint,  are  not  separately 
stated  and  numbered,  is  waived  unless  taken  before  trial. 

Where  a  pHvate  citizen  causes  the  arrest  of  another  without  a  warrant  on  a 
charge  of  petit  larceny,  not  committed  in  his  presence,  he  is  guilty  of  a  false 
arrest  as  a  matter  of  law,  and  in  an  action  against  him  the  only  issue  for  the 
jury  is  the  assessment  of  damages. 

Where  the  salesman  of  a  department  store  caused  an  arrest  for  an  alleged  petit 
larceny  not  committed  in  his  presence,  and  the  members  of  the  firm  approved 
his  course  and  were  present  when  he  made  the  charge  and  delivered  the  per- 
son arrested  to  a  police  officer,  both  the  salesman  and  his  employers  are  liable 
for  the  false  arrest. 

The  liability  for  such  arrest  terminated,  however,  on  the  arraignment  and  pre- 
liminary hearing  before  the  magistrate,  if  the  latter,  as  a  judicial  officer, 
decided  that  the  verified  complaint  sufficiently  charged  the  crime  and  held  the 
plaintiff  thereon,  for  from  that  time  the  imprisonment  was  by  due  process  of 
law. 

Hence,  evidence  descriptive  of  the  cells  in  which  the  plaintiff  was  confined  and 
of  her  treatment  while  in  custody,  is  irrelevant  on  the  question  of  damages  in 
an  action  for  false  imprisonment,  but  is  relevant  in  the  cause  for  malicious 
prosecution. 

Although  the  court  failed  to  instruct  the  jury  that  such  evidence  was  relevant 
only  in  the  cause  for  malicious  prosecution  which  was  united  with  one  for 
false  imprisonment,  the  error  is  not  available  upon  appeal  if  defendant  raised 
no  objection  and  requested  no  further  instruction 

In  an  action  for  false  imprisonment  there  is  nc  question  of  probable  cause  where 
the  arrest  is  made  by  a  citizen  and  not  by  a  peace  officer. 

An  appellant  is  confined  to  the  theory  upon  which  the  case  was  tried. 

Where  the  plaintiff,  a  respectable  widow  of  mature  years  carrying  on  the  busi- 
ness of  a  dressmaker,  was  arrested  for  shoplifting,  was  confined  in  a  cell  from 
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five  o'clock  Friday  until  seven  o'clock  in  the  morning  of  the  following  Monday 
when  she  was  taken,  with  other  prisoners,  to  the  Tombs,  and  detained  until 
four  o'clock  in  the  afternoon,  a  verdict  of  $500  is  not  excessive. 

Appeal  by  the  defendants,  Harry  Strasbourger  and  another, 
from  a  judgment  of  the  Supremo  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
22d  day  of  June,  1908,  upon  the  verdict  of  a  jury  for  $600,  and 
also  from  an  order  entered  in  said  clerk's'office  on  the  19th  day  of 
June,  1908,  denying  the  defendants'  motion  for  a  new  trit^  made 
upon  the  minutes. 

Emamiel  Eschwege^  for  the  appellants. 

Henry  L,  Brant,  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  for  false  arrest  and  imprisonment  and  for  mali- 
cious prosecution.  Upon  the  trial  no  question  was  raised  with 
respect  to  the  right  of  the  plaintiff  to  join  the  two  causes  of  action, 
nor  was  any  objection  taken  to  their  being  combined  in  one  count 
in  the  complaint ;  but  after  the  denial  of  a  motion  made  by  the 
defendants  in  the  alternative  for  the  dismissal  of  the  complaint  or 
for  the  direction  of  a  verdict  and  after  an  adjournment  of  the  court 
for  the  purpose  of  submitting  the  case  to  the  jury,  counsel  for  the 
defendants  moved  that  the  plaintiff  be  compelled  to  elect  "  whether 
she  is  proceeding  on  the  tlieory  of  a  false  imprisonment  or  malicious 
prosecution."  The  court  denied  the  motion,  and  an  exception  was 
duly  taken,  which  is  now  urged  as  ground  of  reversal. 

Causes  of  action  for  false  arrest  and  imprisonment,  and  for 
malicious  prosecution  arising  out  of  the  same  transaction,  are  not 
necessarily  inconsistent,  and  niay,Hherefore,  be  joined  in  one  com- 
plaint. {Marks  v.  Tovmsend,  97  N.  Y.  590.)  They  are,  however, 
separate  causes  of  action  and  in  conformity  to  the  requirements  of  the 
Code  of  Civil  Procedure,  (§  483)  should  be  separately  stated  and  num- 
bered. That  objection,  however,  is  waived  unless  presented  before 
the  trial  of  the  action.  The  court  submitted  the  case  to  the  jury 
on  a  charge  which,  taken  as  a  whole,  would  allow  a  recovery  both 
for  false  arrest  and  imprisonment  and  for  malicious  prosecution, 
but  did  not  point  out  for  the  guidance  of  the  jury  the  distinction 
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between  the  two  causes  of  action,  and  where  liability  for  the  one 
terminated  and  for  the  other  commenced,  or  the  difference  in  tlie 
measure  of  damages  in  the  two  classes  of  actions.  The  attention 
of  the  court  does  not  appear  to  have  been  drawn  to  this  omission 
either  by  a  request  to  charge  or  an  exception  to  the  charge  as 
delivered.  There  appeai-s  to  be  on  the  facts  presented  in  the  record 
a  cause  of  action  as  matter  of  law  against  both  defendants  for 
falsely  arresting  and  imprisoning  the  plaintiff,  and  on  that  issue  the 
only  question  for  the  jury  would  be  tlie  assessment  of  damages. 
The  charge  upon  which  the  plaintiff  was  arrested  was  a  misde- 
meanor. The  arrest  was  by  a  citizen  not  an  officer.  The  firm  of 
Steinhardt  &  Strasbourger  conducted  a  department  store  at  the 
southwesterly  corner  of  Eighty-sixth  street  and  Third  avenue,  and 
the  appellant  Kosenberg  was  a  salesman  in  their  employ,  having 
charge  of  the  gentlemen's  furnishings  department  and  performing 
other  duties  in  the  nature  of  superintendence,  which  gave  rise  to 
his  being  spoken  of  and  referred  to  by  the  employees  as  man- 
ager. On  the  19th  day  of  January,  1906,  the  plaintiff  entered  the 
store  and  purchased  a  spool  of  silk,  for  which  she  paid  cash,  and 
which  was  delivered  to  her  without  being  wrapped  and  which  she 
carried  in  her  hand.  According  to  her  testimony  it  was  her  inten- 
tion after  making  this  purchase  to  buy  a  waist,  and,  with  that  end 
in  view,  she  selected  one  from  a  table  upon  which  waists  were  piled 
and  there  being  no  saleslady  immediately  present,  she  stepped 
toward  the  nearest  counter  with  the  waist  on  her  arm  for  the  pur- 
pose of  paying  for  it  and  then  discovered  that  she  had  lost  her 
pocketbook  which  she  had  had  a  few  minutes  before  when  she  paid 
for  the  spool  of  silk ;  that  she  turned  to  look  for  it  on  the  floor  and 
table,  and  at  about  this  time  she  was  charged  by  a  saleslady  with 
intending  to  steal  the  waist,  and  that  notwithstanding  her  explana- 
tion as  herein  recited,  the  appellant  Eosenberg,  who  had  not  been 
present,  but  was  entering  the  store,  and  had  been  summoned, 
required  her  to  accompany  him  to  an  upper  floor  of  the  build- 
ing and  there  turned  her  over  to  the  custody  of  a  poUce  officer, 
whom  he  summoned  for  that  purpose.  She  was  then  taken  before 
Magistrate  Crane  in  the  Magistrate's  Court  for  the  first  division,  fifth 
district,  where  a  formal  verified  complaint  was  made  against  her  by 
Rosenberg,  and  she  was  evidently  held  for  trial  before  the  Court  of 


Digitized  by 


Google 


704  Geabitt  v.  Stkasboukgeb. 

First  Department,  July,  ^909.  [Vol.  188. 

Special  Sessions,  lirst  division,  for  bail  was  fixed  and  slie  was  tried 
in  that  court  on  the  sixth  day  of  March  thereafter  and  acquitted. 

The  magistrate  held  the  plaintiff  in  $100  bail  and  slie  was  detained 
in  a  cell,  the  location  of  which  iA  not  given  in  the  record.  Doubt- 
less this  was  pursuant  to  formal  commitment  made  by  the  magis- 
trate on  the  preliminary  hearing  or  arraignment  after  she  pleaded 
not  guilty.  After  having  been  confined  in  this  cell  from  three 
o'clock  in  the  afternoon  of  the  day  she  was  arrested,  which  was 
Friday,  until  seven  o'clock  in  the  morning  of  the  following  Mon- 
day, she  was  taken  in  a  police  wagon  with  other  prisoners  to  the 
Tombs,  and  there  detained  until  four  o'clock  in  the  afternoon,  when 
she  was  bailed  out.  Evidence  descriptive  of  the  cells  in  which 
plaintiff  was  confined  and  of  her  treatment  while  in  custody,  includ- 
ing the  transfer  from  one  prison  to  another  and  her  arraignment 
and  trial,  was  received.  This  bore  upon  the  damages  recoverable 
for  malicions  prosecution  but  not  for  false  arrest  and  imprisonment, 
but  the  court  was  neither  requested  to  limit  it  nor  to  instruct  the 
jury  with  respect  to  its  bearing  on  the  respective  causes  of  action. 
If  the  plaintiff  committed  the  crime  of  petit  larceny  there  is  no 
evidence  that  either  of  the  appellants  saw  her  commit  it.  The 
arrest,  therefore,  was  unlawful.  The  evidence  sufficiently  shows 
that  the  authority  to  make  the  arrest  was  within  the  implied,  if  not 
express,  authority  conferred  upon  the  appellant  Rosenberg  by  the 
firm,  and  there  is  evidence  that  the  members  of  the  firm  approved 
of  the  course  which  he  took,  and  that  one  of  them  was  present 
when  he  made  the  charge  against  the  plaintiff  and  delivered  her  to 
the  police  officer.  Both  appellants,  therefore,  were  liable  for  caus- 
ing the  arrest  of  the  plaintiff  without  a  warrant  for  a  misdemeanor 
which  was  not  committed  in  their  presence.  Their  liability,  how- 
ever, on  a  cause  of  action  for  false  arrest  and  imprisonment  termi- 
nated, I  think,  with  the  arraignment  or  preliminary  hearing  before 
the  magistrate,  who  as  a  judicial  officer  decided  that  the  Yerified 
complaint  sufficiently  charged  the  plaintiff  with  a  crime,  and  dulj 
held  her  thereon,  and,  as  already  stated,  presumably  formally  com- 
mitted her  in  default  of  bail,  for  the  imprisonment  from  that  time 
on  was  by  due  process  of  law,  and  for  it,  although  the  original  arrest 
was  illegal  and  caused  by  the  appellants,  I  think  they  are  not 
responsible  in  damages  in  an  action  for  false  arrest  and  imprison 
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inent.  {JViSwman  v.  N.  Y.,  Z.  E.  <k  W.  U.  U.  Co,,  54  Hun,  335 ; 
JSmdth  V.  B.  dfe  F.  F.  Co.,  127  App.  Div.  278;  Wyatt  v.  HiU,  71 
y  t  468 ;  Neimiiz  v.  Cowtad,  22  Oreg.  164.  See,  also,  FUer  r. 
A/ii^,  96  Mich.  347 ;  Worden  v.  D^Bvie,  123  App.  Div.  193.) 

It  18  not  qoeetioned  but  that  the  oooiplaint  cliarged  a  cause  of 
action  for  false  arreei  aud  itnprieonnieat,  and  this  evidence  relating 
thereto  was  aabmitted  to  tiie  jnrj  under  proper  instructions,  war- 
ranted the  verdict  for  those  wrongful  acts  alone  regardless  of 
whether  tiie  cause  of  actioo  for  malicious  prosecution  was  well 
founded.  The  court  iu  the  main  dbarge  only  Bubiuitted,  1  tliink, 
the  question  of  the  liability  of  the  defendants  for  malieions  prose- 
cution, althoQgh  the  nature  of  the  cause  of  action  is  not  character- 
ised. The  jury  were  insti*Qeted  that  the  principal  question  for  tlieni 
to  consider  was  wlietlier  or  not  Bosenberg  aeted  with  probable 
cause.  On  the  issue  of  false  arrest  and  imprisonment  there  was  no 
question  of  probable  cause,  the  arrest  having  been  made  by  a  citizen 
«nd  not  by  a  peace  officer.  (Code  Crirn.  Proc.  §§  177,  183.)  Tlie 
facts  which  in  a  proper  case  would  bear  upon  the  question  of  probable 
cause  might  l)ecome  material  on  the  question  of  exemplary  or  puni- 
tive damages  in  an  action  for  false  arrest  and  imprisonment,  but  the 
court  did  not  leave  any  question  of  such  damages  to  the  jury.  The 
court  did,  however,  by  the  charge  as  made  and  remarks  made  in 
refusing  to  charge  at  the  close  of  the  charge  in  chief,  clearly  leave 
the  question  of  false  arrest  and  imprisonment  to  the  jury  as  vvell  as 
the  question  of  malicious  prosecution,  but  did  not  iusti*uct  the  jury 
with  respect  to  the  evidence  which  bore  and  was  to  be  considered 
npon  each  of  the  causes  of  action  or  with  respect  to  limiting  tlie 
damages  for  the  false  arrest  and  imprisonment  to  those  caused  by 
the  acts  occurring  prior  to  the  commitment  by  the  magistrate.  No 
question,  however,  in  regard  was  raised  by  eitiier  appellant  and  no 
suggestion  was  made  to  the  court  with  respect  to  further  instruct- 
ing the  jury  on  this  point  It  was  assumed  upon  the  trial,  as  is 
manifested  by  the  motion  to  require  the  plaintiff  to  elect,  that  the 
complaint  sufficiently  stated  a  cause  of  action  both  for  malicious 
prosecution  and  for  false  arrest  and  imprisonment.  Under  the  rule, 
therefore,  which  confines  an  appellant  to  the  theory  upon  which  the 
cause  was  tried  we  are  not  required  to  pass  upon  this  question.  The 
App.  Dnr.— Vol.  CXXXIII.        45 
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verdict  is  reasonable  in  amonnt.  It  would  have  been  warranted 
upon  either  cause  of  action.  The  plaintiff  had  been,  according  to 
her  testimony  which  the  jury  were  warranted  in  believing,  accus- 
tomed to  trade  in  this  store  as  often  as  once  or  twice  a,  week  for 
five  or  six  years,  and  she  was  a  woman  of  mature  years  and  respect- 
ability, having  been  a  widow  fourteen  years  and  having  carried  on 
the  business  of  dressmaking  in  the  city  of  New  York  for  twenty- 
five  years.  It  seems  that  it  was  a  frequent  occurrence  for  employees 
to  make  arrests  for  shoplifting  in  this  store ;  so  much  so  that  tlie 
employees  had  all  been  instructed  on  the  subject  The  jury  were 
justified  by  the  evidence  in  determining  that  a  reasonable  and  pru- 
dent man  would  have  made  further  inquiries  concerning  the  alleged 
crime  and  the  character  and  reputation  of  the  plaintiff  before 
depriving  her  of  her  liberty  and  prosecuting  her  criminally,  and, 
therefore,  the  action  for  malicious  prosecution  was  fairly  established. 
No  exception  has  been  drawn  to  our  attention  presenting  rever- 
sible error,  and  we  are  of  opinion  that  the  judgment  and  order 
should  be  affirmed,  with  costs. 

Inoraham,  McLaughlin,  Clarke  and  Houghton,  J  J.,  concurred. 

Judgment  and  order  aflSrmed,  with  costs. 


Theodore  E.  Denzer  and  Joseph  Nathan,  Respondents,  v.  John 
A.  Grewen  and  William  Grew  en.  Appellants. 

First  Departmeat,  July  18,  1909. 

Practice  —  change  of  venue  —  convenience  of  witnesses. 

Where  a  contract  for  the  sale  of  goods  by  sample  was  negotiated  by  the  vendor's 
traveling  salesman  at  the  place  of  business  of  the  vendee,  and  the  vendors  on 
receiving  the  order  from  their  salesman  confirmed  the  same  by  writing,  and 
the  goods  were  delivered  at  the  vendee's  place  of  business,  a  motion  to  change 
the  place  of  trial  to  the  vendee's  county  should  be  granted,  where  the  moving 
papers  show  that  the  convenience  of  witnesses  and  ends  of  justice  will  be 
subserved  thereby. 

Appeal  by  the  defendants,  John  A.  Grewen  and  another,  from 
an  order  of  the  Snpreine  Conrt,  made  at  the  New  York  Special 
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Terra  and  entered  in  tlie  otSce  of  the  clerk  of  the  county  of  New 
York  on  the  7th  day  of  April,  1909,  denying  the  defendants'  motion 
to  change  the  place  of  trial  herein. 

JFred.  Linus  CarroU^  for  the  appellants. 

Joseph  M.  Proakauer  [Ahram  /.  Elkus  with  liiin  on  the  brief], 
for  the  respondents. 

Laughlin,  J. : 

The  complaint  sets  forth  two  causes  of  action  in  separate  counts. 
The  first  fe  to  recover  the  sum  of  $1,729.01,  with  interest,  for  a 
breach  of  a  contract  made  between  the  parties  on  the  22d  day  of 
August,  1907,  whereby  the  plaintiflEs  agreed  to  sell  and  deliver  to 
the  defendants,  for  the  consideration  therein  expressed,  foar  cases 
of  peach  bloom  black  taifeta  goods,  and  defendants  agreed  to  pur- 
chase the  same,  which  it  is  alleged  the  defendants  violated  in  that 
before  the  goods  were  shipped  they  gave  notice  to  the  plaintiffs  that 
they  would  not  accept  the  goods,  and  refused  a  tefider  of  delivery 
thereof  and  gave  notice  that  they  canceled  the  contract ;  and  it  is 
further  alleged  that  thereafter  and  on  or  about  the  16th  day  of 
December,  1907,  the  defendants  again  promised  to  accept  and  pay 
for  the  goods  and  to  supply  plaintiffs  with  a  cut  for  a  particular 
label  to  be  used  on  the  goods,  which  the  defendants  failed  to  do, 
and  thereafter  refused  a  tender  of  delivery  of  the  goods  duly  made 
by  the  plaintiffs,  whereupon  the  plaintiffs  stored  the  goods  for  the 
account  of  the  defendants  and  gave  them  due  notice  thereof,  and 
have  since  held  the  goods  subject  to  the  order  of  the  defendants. 
The  second  count  is  for  damages  for  a  breach  of  a  contract  made  on 
the  28th  day  of  May,  1907,  by  which  tlie  defendants  agreed  to 
accept  and  pay  for  ten  cases  of  f  rou  f  rou  taffeta,  one  case  to  be  deliv- 
ered every  ten  days,  commencing  with  October  tenth  that  year, 
under  which,  it  is  alleged,  plaintiffs  delivered  one  case  of  goods  and 
thereafter  exchanged  it  for  another  shipped  on  the  19th  day  of 
October,  1907,  which  defendants  received  and  accepted  but  failed  to 
pay  for  and  requested  plaintiffs  on  said  last-mentioned  day  not  to 
ship  any  more  goods  until  further  notice,  which  has  never  been 
given,  notwithstanding  the  fact  that  plaintiffs  repeatedly  requested 
shipping  instructions  from  the  defendants  for  the  balance  of  the 
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goods,  and  on  or  aboat  the  22d  day  of  October,  1907,  plaiDtifb  dalj 
tendered  the  delivery  of  the  entire  balance  of  tlie  goods,  which 
tender  was  met  with  a  notice  by  the  defendants  canceling  tiie  con- 
tract,  whereapon  plaintiffs  stored  and  held  the  goods  in  the  manner 
the  other  goods  were  stored  as  herein  stated. 

It  appears  without  dispute  that  the  plaintiffs  were  and  are  copart- 
ners as  wholesale  dealers  in  dry  goods  in  the  borongh  of  Manhattan, 
Kew  York.  The  defendants  allege  in  their  answer  that  prior  to 
the  time  of  making  the  contract  mentioned  in  the  lirst  count  of  the 
complaint,  they  purchased  of  the  plaintiffs  a  quantity  of  peach 
bloom  taffeta  from  samples  exhibited  to  them  by  i\\%  plaintiffs, 
which  represented  sound  and  merchantable  goods,  suitable  for  the 
manufacture  of  skirts,  and  which  the  plaintiffs  agreed  should  be 
equal  to  said  samples ;  tliat  tlie  goods  shipped  by  the  plaintiffs  wei-e 
greatly  inferior  in  quality  to  the  sample ;  that  the  contract  upon 
which  the  first  cause  of  action  is  based  was  negotiated  with  the 
defendants  at  their  place  of  business  in  Johnstown,  N.  Y.,  by  a 
traveling  sales  agent  of  the  plaintiffs,  and  that  the  contract  to  pur* 
ehase  four  additional  cases  of  peach  bloom  black  taffeta  was  condi- 
tioned upon  the  plaintiffs  replacing  goods  sent  on  the  prior  order, 
which  tlie  defendants  claimed  were  not  equal  to  the  sample  by 
which  they  were  purchased,  with  goods  equal  to  the  sample ;  that 
thereafter  tlie  plaintiffs  shipped  goods  in  attempted  fulfillment 
of  said  agreement  with  respect  to  the  prior  order,  which  were  not 
^ual  to  the  sample,  but  were  inferior  thereto  in  color^  sliade  and 
finish,  whereupon  the  defendants  canceled  the  order.  With  respect 
to  the  second  connt  of  the  complaint  the  answer  of  the  def^idauts 
is  to  the  effect  that  the  goods  were  sold  to  them  at  Johnstown  by  a 
traveling  salesman  in  the  employ  of  the  plaintiffs  by  sample,  and  on 
the  express  agreement  that  the  goods  to  be  sliipped  wonld  be  equal 
to  the  sample  in  every  respect;  tliat  the  first  case  shipped  was 
found,  on  examination  after  its  receipt  by  the  defendants,  to  be 
inferior  to  the  samples,  and  not  in  accordance  with  the  agreement, 
and  the  defendants  thereupon  reshipped  the  same  to  the  plaintiffs ; 
that  the  second  and  third  cases  of  goods  shipped  by  the  defendants 
pursuant  to  the  contract  set  up  in  the  second  count  of  the  comprint 
were  received  and  accepted  by  the  defendants  in  reliance  upon  the 
prior  agreement  that  they  should  be  equal  to  the  sample,  which 
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agreement  the  defendants  claim  was  a  warranty,  and  the  defendants 
relying  upon  tl^  alleged  warranty,  used  part  of  the  third  case  so 
shipped,  but  that  thereafter  these  goods  were  fonnd  not  to  be  in 
accordance  with  the  sample,  and  to  be  of  an  inferior  quality,  and 
unlit  for  use  in  the  defendants'  business,  for  the  reason  that  they 
were  coarser  in  quality  and  of  rotten  or  tmsound  and  imperfect 
fabric  or  materials,  and  were  wholly  unfit  for  use  in  the  manufacture 
of  skirts,  and  of  no  value  therefor ;  that  the  defendants  have  paid 
for  tlie  amount  of  these  goods  used  and  returned  the  balance,  which 
the  plaintiffs  received  and  accepted,  and  that,  upon  discovering  that 
the  goods  were  not  in  accordance  with  the  samples,  the  defendants 
duly  notified  the  plaintiffs  of  that  fact,  and  on  account  thereof  can- 
celed the  contract,  and  gave  notice  that  they  would  not  receive  any 
further  shipments  from  the  plaintiffs. 

The  defendants  also  pleaded  a  counterclaim  for  damages  caused 
by  the  plaintiffs'  breach  of  the  contract  sued  upon  in  the  second 
count  of  the  complaint. 

This  is  not  a  case  where  the  contract  for  the  sale  of  the  goods  was 
negotiated  in  the  county  of  the  residence  of  the  vendor.  The  plain- 
tiffis  sent  their  agent  to  the  defendants'  place  of  business  to  solicit 
these  orders,  and  the  orders  were  negotiated  there  unconditionally. 
The  mere  fact  that  the  plaintiffs,  on  receiving  the  order  from  their 
salesman,  wrote  the  defendants  confirming  the  order  does  not  show 
that  the  contract  was  made  in  New  York.  The  contract  is  silent 
with  respect  to  the  place  of  delivery,  but  the  defendants  were 
manufacturing  skirts  at  Johnstown,  N.  T.,  and  that  was,  therefore, 
the  place  of  delivery.  The  principal  controversy  arises  over  the 
terms  of  the  contracts  and  the  quality  of  goods  received  by  the 
defendants  under  these  contracts  or  under  the  prior  contract.  In 
view  of  these  facts,  the  moving  papers  sufficiently  show  that  the 
convenience  of  witnesses  and  the  ends  of  justice  will  be  subserved 
by  changing  the  place  of  trial  to  the  county  of  Fulton. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  granted,  with  ten  dollars  costs. 

Inoeaham,  McLaughlin,  Clarke  and  Houghton,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Digitized  by 


Google 


710  FrcH8  r.  Saladiso. 


Firat  Depmrtment.  Julj.  1W».  [VoL  133 


Gebtbcde  FrcHs,  Be^pondent,  v.  Domimck  Saladino,  Appellant 

Pirbt  Department,  Jalj  13.  1909. 

Ooatnci — tmtlding  coatnct — w&iver  of  architect's  cgrtilJcatea — lUlim 
to  show  performance  —  when  no  acceptance  by  owner. 

A  provtsioo  Id  s  building  contract  that  an  architect's  certificate  tbat  the  woik 
ban  been  performed  in  a  substantial  and  workmanlike  manner  shall  be  a  con- 
dition precedent  to  any  claim  bj  the  contractor  against  the  owner  is  waived  as 
to  such  installments  as  the  owner  paid  without  requiring  the  contractor  to 
produce  such  certificate.  But  the  contractor  is  not  excused  from  producing 
architect's  certificates  approving  subsequent  work. 

Where  in  an  action  to  foreclose  a  mechanic's  lien  under  a  complaint  which,  as 
amended,  alleged  substantial  performance,  the  referee  finds  tbat  the  plaintiff 
failed  to  perform  more  than  nineteen  per  cent  of  the  work  called  for  by  the 
contract  and  deducts  the  same  from  tlie  claim  and  the  phdntiff  fails  to  appeal, 
there  can  be  no  recovery  unless  a  sufficient  excuse  or  waiver  be  pleaded  or 
proved,  for  the  plaintiff  has  failed  to  show  performance. 

Iti  view  of  the  plaintiff's  failure  to  appeal  from  such  decision  the  appellate 
court  will  assume  that  the  deductions,  which  were  on  contested  items,  were 
made  on  account  of  a  failure  to  perform  the  contract. 

Neither  a  complete  nor  a  substantial  performance  can  be  predicated  upon  facts 
showing  omissions,  deviations  and  defects  of  such  magnitude  whether  or  no 
they  constitute  structural  defects. 

An  owner  by  taking  possession  of  the  property  does  not  accept  the  work  done 
under  such  contract  or  become  obligated  to  pay  therefor. 

An  architect  is  not  guilty  of  arbitrarily  or  unreasonably  withholding  a  certificate 
of  due  performance  where  the  contractor  has  failed  to  perform  nineteen  per 
(;ent  of  the  work  called  for. 

Where  a  building  contract  required  all  windows,  except  those  in  front  of  the 
house,  to  be  filled  with  the  *'  best,  clear,  American  cylinder  glass,"  a  contractor 
who,  against  the  owner's  objection,  put  in  translucent  glass,  which  cc  st  one- 
fourth  of  the  amount  of  the  clear  glass  called  for,  has  failed  to  comply  viith 
the  provision  of  the  contract. 

Appeal  by  the  defendant,  Dominick  Saladino,  from  a  judgment 
of  the  Snpretne  Conrt  in  favor  of  the  plaintiff,  entered  in  the  ofBce 
of  the  clerk  of  the  county  of  New  York  on  the  7th  day  of  August, 
1908,  upon  the  report  of  a  referee  appointed  to  hear  and  determine 
the  issues  in  an  action  brought  to  foreclose  a  mechanic's  lien. 

Alfred  D.  Lind^  for  the  appellant. 

WiUiam  R,  IIUl^  for  the  respondent. 
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Lauohlin,  J. : 

The  mechanic's  lien  was  tiled  by  one  Michael  Fuchs,  the  plain- 
tifiPs  assignor,  against  premises  No.  381  Broome  street,  borough  of 
Manhattan,  New  York,  owned  by  the  defendant.  It  was  for  work 
and  labor  performed  and  materials  furnished  pursuant  to  a  contract 
in  writing  between  the  defendant,  as  party  of  the  first  part,  and  tlie 
plaintifiPs  assignor,  as  party  of  the  second  part,  made  on  the 
16th  day  of  August,  1905,  by  which  the  latter  undertook  to  erect  a 
seven-story  building  on  the  premises  in  question,  pursuant  to  draw- 
ings and  specifications  which  were  made  a  part  of  the  agreement, 
and  to  do  all  of  the  work  and  furnish  all  of  the  materials  with  the 
exception  of  ^^  the  installation  of  steam  heating  apparatus  and  elec- 
tric elevators  for  passenger  and  freight  service,  and  all  other  electric 
work  in  said  building,"  for  the  gross  sum  of  $34,739.  Plaintiff's 
assignor  agreed  to  "  perform  the  work,  labor  and  services  under  this 
contract  in  perfect  accord  and  in  connection  with  the  other  con- 
tractors who  shall  be  employed  to  install  the  steam  heating  appa- 
ratus and  the  electric  elevator  and  other  electric  work,"  and  to 
*•  facilitate  such  contractors  to  the  full  extent  of  his  power  in  the 
prosecution  and  finishing  of  the  work,  labor  and  services  agreed  to 
bo  performed  by  them  and  the  materials  agreed  to  be  furnished  in 
connection  therewith,"  and  to  "  construct  said  building  so  that  the 
steam  heating  apparatus  and  elevators  may  be  installed  in  the  most 
expeditious  and  thorough  manner."  The  building  was  to  be  com- 
pleted on  or  before  the  31st  day  of  December,  1905,  and  it  was 
expressly  provided  that  time  was  to  be  of  the  essence  of  the  eon- 
tract.  It  was  further  provided  that  the  contractor  should  forfeit 
and  pay  tlie  sum  of  twenty-five  dollars  as  liquidated  damages  for 
every  day  he  should  be  in  default  in  completing  the  work  within 
the  time  specified,  and  on  this  point  it  was  further  provided  as  fol- 
lows :  "  and  the  party  of  the  second  part  shall  not  set  up  or  allege 
to  excuse  or  justify  anj^  such  default  the  neglect  or  omission  of  any 
contractor  or  other  person  employed  on  the  said  premises,  unless  he 
can  do  so  rightfully,  and  then  only  in  case  he  shall  have  given  writ- 
ten notice  of  such  neglect  or  omission  to  the  superintendent,  and 
for  as  many  days  as  may  elapse  between  the  deliver}^  of  such  notice 
and  the  doing  of  the  work  stated  in  the  notice  to  have  been  neglected 
or  omitted.     The  time  in  which  the  workmen  and  mechanics  on  the 
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bnildiug  shall  be  engaged  in  a  general  strike  shall  be  allowed  in 
computing  the  time  for  finishing  the  building."  It  was  also  further 
provided  that  the  work  stiould  be  done  '^  to  the  full  satisfaction  ^  of 
Domenic  Briganto,  who  ia  described  in  the  contract  both  as  anper- 
intendent  and  architect,  "  lo  be  evidenced  by  hia  certificate,"  aa 
therein  provided ;  tliat  should  any  diepute  ariee  *^  concerning  the 
true  construction  of  the  plans,  drawings  and  specifications  *  *  ^ 
or  any  part  of  either,  the  same  shall  be  decided  by  the  superintend* 
ent,  and  his  decision  shall  be  final ;''  that  the  anperintendent  ^  may 
condemn  and  reject  anj  of  the  work  or  materials  performed  or  fur- 
nished under  this  contract,  and  require  tlie  same  to  be  taken  down 
and  removed  from  tlie  premises  by  or  at  the  expense  of  the  party  of 
the  second  part,  and  may  also  direct  the  time  of  the  doings  of  the 
several  portions  of  the  work ;"  that  no  certificate  given  by  the 
sni^erintendent  or  payment  made  under  the  contract  slionld  be 
deemed  an  admission  by  the  owner  that  the  work  oi*  any  part  of  it 
had  been  done  in  accordance  with  the  contract  in  the  event  that  the 
fact  should  be  otlierwise,  to  preclude  an  action  against  the  contractor 
for  a  failure  to  fumisli  materials  of  a  good  and  pi'oper  qnality, 
or  to  perform  work  '^in  every  particular  in  a  substantial  and  work-^ 
manlike  manner,"  or  to  faithfully  perfomn  the  contract  '^in  every 
respect."  It  was  further  expressly  agreed  by  the  contractor  that 
the  certificates  to  be  furnished  by  him  as  provided  in  the  contract 
should  **  be  regarded  and  taken  as  a  condition  precedent "  to  his 
making  or  asserting  any  claim  or  demand  for  money  due  under  the 
contract,  and  that  the  payment  of  any  installment  of  money  there- 
under "  shall  not  be  taken  or  construed  as  a  waiver  of  the  contract 
with  respect  to  tlie  cwidition  thereof  required,  before  any  subse- 
quent pa^'meiit "  shall  become  due  or  payable.  With  respect  to  the 
final  payment  tiie  contract  provided  as  follows : 

"The  last  payment  shall  not  be  payable  unless  the  superintend- 
ent shall  certify  in  writing  that  tliis  contract  has  been  fully  per- 
formed and  the  work  finished,  completed  and  perfected  in  every 
way  and  respect  to  his  full  satisfaction,  and  that  all  damages  and 
charges  which  should  or  may  be  paid  by  the  party  of  the  second 
part  have  been  deducted  from  the  said  payment,  and  also  a  certifi- 
cate from  the  party  of  the  second  part  that  all  claims  and  demands  for 
extra  work  and  otherwise,  of  any  nature  or  kind,  in  connection  with 
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this  contract  liavo  been  presented  to  the  Biiperintendent  and  are 
included  in  the  said  payment  or  payments." 

By  the  express  provisions  of  the  contract,  payments  were  to  be 
made  in  ten  installments  from  time  to  time  as  the  work  progressed 
from  stage  to  stage  as  therein  specified.  The  first  five  instalhnents 
were  fully  paid.  The  sixth  and  seventh  instalhnents  were  $4,000 
each.  They  were  settled  by  the  payment  of  |2,000  in  cash  on 
each,  and  the  promissory  note  of  the  owner  for  the  remaining 
$2,000  payable  in  four  months.  These  notes  aggregating  $4,000 
and  tixe  eighth  installment  of  $2,239,  the  ninth  of  $4,500,  and 
the  final  installment  of  $4,500,  togetiier  aggregating  $15,239,  have 
not  been  paid.  The  contractor  performed  extra  work  for  which  he 
has  been  allowed  by  the  refi^ree  the  sum  of  $140.  The  referee 
thus  found  that  the  balance  unpaid  on  the  conti*act  together  with 
this  extra  work  was  the  sum  of  $15,379.  It  is  alleged  in  the 
amended  complaint  that  the  plainti£Ps  assignor  ^'  duly  fulfilled  and 
performed  all  tlie  conditions  of  said  contract  on  his  part  to  be  j^er- 
formed"  except  as  therein  alleged.  The  only  exceptions  to  this 
claim  that  the  work  had  been  fully  performed  in  accordance  with 
the  requirements  of  the  contract  and  that  the  conditions  of  the  con- 
tract had  been  duly  kept  and  performed  by  the  plaintiffs  assignor, 
found  in  the  amended  complaint,  are  with  respect  to  time  of  per* 
formance  and  to  obtaining  the  certificate  of  the  superintendent  and 
architect.  Concerning  the  failure  to  perform  within  the  time  speci- 
fied, it  alleges  excuses  by  which  the  completion  of  the  work  was 
delayed  witliout  fault  on  the  part  of  the  plaintiff's  assignor  until 
the  15th  day  of  March,  1906,  and  with  respect  to  the  certificates  it 
alleges  that  they  were  "  unreasonably,  unjustly  and  unfairly  "  with- 
held and  refused.  No  waiver  of  performance  of  any  provision  of 
the  contract  on  the  part  of  the  defendant  is  alleged,  nor  is  there  any 
allegation  that  the  plaintiff's  assignor  was  prevented  from  perform- 
ing any  part  of  the  work  by  any  act  on  the  part  of  the  defendant 
or  his  agentfi  or  servants  with  the  exception  of  the  provisions  con- 
'Cerniug  the  time  of  completion.  Neither  the  plaintiff  nor  Iyer  assignor 
procured  tlie  certificates  of  the  superintendent  or  architect  for  any 
part  of  tlie  amount  unpaid  on  the  contract  as  required  by  the  contract. 
The  procurement  of  certificates  on  the  installments  paid  was  waived 
by  not  being  required ;  and  doubtless  the  procurement  of  the  cer- 
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tiiicate  of  tho  Buperintendeut  and  architect  with  respect  to  that  part 
of  the  sixtli  and  seventh  instalhnents  represented  by  the  notes  was 
waived,  but  no  such  waiver  was  pleaded.  There  is  no  evidence  that 
the  requirement  of  the  contract  with  respect  to  the  certificates  con- 
cerning tlie  other  payments  has  been  waived.  At  the  close  of  the 
evidence  and  after  a  motion  in  behalf  of  the  defendant  for  the  dis- 
missal of  tho  complaint  upon  the  ground  among  others  that  the 
plaintiff  failed  to  establish  the  cause  of  action  alleged,  the  recoi*d 
contains  the  following : 

^^  Mr.  Hill :  The  plaintiff  asks  leave  to  amend  the  amended  com- 
plaint to  conform  to  the  proofs.  TheRefei*ee:  Motion  granted. 
[Exception.]  *' 

It  does  not  appear  that  any  formal  amendment  was  drafted  or 
served  pursuant  to  this  leave  of  the  court,  and  it  is  difficult  to  deter- 
mine what  was  accomplished  thereby  or  to' see  how  it  avails  the 
plaintiff.  The  only  claim  made  by  the  learned  counsel  for  the  plain- 
tiff with  respect  to  it  is  that  in  effect  his  amended  complaint  has  been 
amended  so  as  to  allege  substantial  performance  instead  of  com- 
plete performance  of  the  contract  Assuming,  but  without  deciding, 
that  the  leave  of  the  court  thus  granted  had  that  effect,  still  I  am 
of  the  opinion  that  tho  plaintiff  is  not  entitled  to  recover.  The  ref- 
eree has  found  that  there  should  be  dedncled  from  the  unpaid  bal- 
ance of  the  contract  price  and  the  value  of  the  extra  work  the  sum 
of  $6,885.33  on  account  of  the  failure  of  the  contractor  to  perform 
certain  items  of  work  as  required  by  the  contract,  plans  and  specifi- 
cations as  construed  and  interpreted  by  the  superintendent  and 
architect,  and  his  interpretation  is  confirmed  by  the  decision,  in  that 
the  deduction  is  made  from  the  contract  price  of  the  work  on 
account  thereof.  The  items  on  account  of  which  this  amount  has 
been  deducted  aggregate  twenty-six,  and  they  vary  in  amounts  from 
$2  to  $1,600.  The  respondent  not  having  appealed,  it  must  be 
assumed  that  these  deductions  were  made  on  account  of  the  failure 
of  the  contractor  to  fully  or  substantially  perform  the  contract.  It 
thus  appears  that  he  has  failed  to  perform  more  than  nineteen  per 
cent  and  nearly  twenty  percent  in  value  of  the  entire  contract  work. 
One  item  of  $53.33,  deducted  on  account  of  the  failure  of  the  con- 
tractor to  procure  accident  insurance  for  the  benefit  of  the  defend- 
ant, should  not  be  deducted  in  determining  the  percentage  of  work 
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left  undone.  It  is  claimed  by  defendant  that  an  item  of  |1,500 
wliich  the  referee  deducted  was  not  deducted  on  account  of  the  fail- 
ure of  the  contractor  to  perform  the  work,  but  on  account  of  a  guar- 
anty to  the  effect  that  the  vault  constructed  under  the  sidewalk  would 
be  waterproof.  Neither  the  contract  nor  the  plans  and  speci- 
fications limited  the  contractor  to  any  particular  kind  of  waterproof 
construction.  He  agreed  to  construct  the  vault  so  that  it  would  be 
watertight ;  and  even  though  this  agreement  may  have  constituted 
a  guaranty,  it  would  seem  that  the  contract  had  not  been  performed. 
But  if  this  item  were  deducted  it  would  still  leave  $5,385.33,  or 
about  fifteen  per  cent  in  value  of  the  work  unperformed.  The 
facts  with  respect  to  the  ambiguit}'^  and  indefiniteness  in  the  plans 
and  specifications  and  the  circumstances  under  which  there  was  a 
departure  therefrom  by  the  contractor,  induced  the  learned  referee 
to  find  that  many  of  the  omissions  and  deviations  in  the  performance 
of  the  contract  work  and  defects  therein  were  not  willful,  and  he 
evidently  was  convinced  that  the  equities  were  with  the  contractor^ 
and  he  was  doubtless  quite  liberal  to  the  owner  in  fixing  the  value 
of  the  uncompleted  work.  Kevertheless  the  i)laintiff  having  acqui- 
esced in  the  decision,  we  must  assume  that  the  deductions  which 
were  on  contested  items  were  made  on  account  of  the  failure  of  her 
assignor  to  perform  his  contract  obligations.  Neither  a  complete 
nor  a  substantial  performance  can  be  predicated  upon  facts  showing 
omissions,  deviations  and  defects  of  this  magnitude,  regardless  of 
whether  or  not  they  constituted  structural  defects.  {Smith  v. 
Brady^  17  N.  Y.  173 ;  RochTcind  v.  Jacohaon^  126  App.  Div.  357 ; 
Excelsior  Terra  Cotta  Co.  v.  Uarde^  90  id.  4;  Van  Ordoi  v. 
MacRae,  121  id.  143 ;  aifd.,  193  N.  Y.  635  ;  Easthampton  L,  <&  C. 
Co.  V.  Worthington^  186  id.  407;  Sjpence  v.  Ham,  163  id.  220; 
Crouch  v.  Gutinann,  134  id.  45.)  Of  the  cases  cited  the  one  most 
favorable  to  the  plaintiff  is,  I  think,  Crouch  v.  Gutmann  {aupra)^ 
which  was  decided  by  a  bare  majority  of  tlie  second  division  of  the 
Court  of  Appeals,  and  even  there  it  would  have  cost  only  a  little 
over  one  per  cent  of  the  contract  price  of  the  work  to  complete  it 
according  to  the  contract.  Contractors  should  underetand  that  the 
obligation  to  perform  a  building  contract  is  the  same  as  the  law 
imposes  with  respect  to  other  contracts,  and  that  there  can  be  no 
recovery  where  there  have  been  deviations  or  omissions  of  a  mate- 
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rial  nature,  unless  a  sufficient  excuse  or  waiver  be  pleaded  and 
proved,  and  that  the  rule  with  respect  to  allowing  a  ded  action  on 
account  of  small  or  immaterial  items,  and  a  recovery  as  for  a  enb- 
stantial  performance,  will  not  be  extended.  Nor  is  there  any  force 
in  the  contention  that  the  owner,  by  taking  possession  of  his  own 
property,  accepts  the  work  and  becomes  obligated  to  pay  therefor. 

It  cannot  be  held  that  a  superintendent  and  architect  who  refnees 
in.  the  circumstances  here  disclosed,  to  certify  that  the  contractor 
has  performed  his  contract  obligations,  is  gnilty  of  arbitrarily  or 
unreasonably  withholding  such  certificate.  The  ai'chitect's  certifi- 
cate was  a  condition  precedent  to  the  right  of  tlxe  plaintiff  to 
recover.  We  are  of  opinion  that  on  the  facts  as  found  by  the 
referee  the  judgment  must  be  reversed,  for  it  cannot  be  maintained 
that  the  contract  was  either  completely  or  substantially  performed, 
or  that  the  plaintiff  is  excused  from  procuring  the  certificates. 

We  are  also  of  opinion  that  the  contractor  failed  to  comply  with 
the  contract  with  respect  to  glass  furnished  for  the  windows  in 
"  gablo  walls  on  either  side  and  rear."  There  is  a  special  provision 
that  these  were  to  be  of  wire  glass.  This  provision  was  complied 
with ;  but  another  was  not.  There  was  a  special  provision  in  the 
specifications  requiring  that  French  sheet  glass  should  be  need  in 
the  front  windows.  There  was  still  another  provision  of  the  specifi- 
cations requiring  that  aU  glass  to  be  used  in  the  windows  shonld  be 
of  the  "  best  clear  American  cylinder  glass."  This  provision  neces- 
sarily related  to  all  of  the  windows  other  than  the  front  windows, 
in  which  French  glass  was  to  be  used,  and  it,  therefore,  embraced 
tlie  windows  in  the  gable  walls  on  either  side  and  in  the  rear.  The 
undisputed  evidence  shows  that  the  glass  used  in  tlie  windows  in 
the  gable  walls  and  in  the  windows  in  the  rear  of  the  building  was 
not  clear  but  was  translucent.  The  learned  referee  with  respect  to 
this  claim  took  the  view  that  the  glass  admitted  all  the  light  neces- 
sary in  view  of  the  use  to  which  the  building  was  put  The 
attention  of  the  contractor  was  drawn  to  this  point  before  he  put  in 
the  glass,  and  a  sample  of  the  kind  of  glass  which  the  owner  desired 
was  presented  to  him  and  he  was  requested  to  use  it.  To  this 
request  he  replied :  "  It  don't  call  in  the  specifications  for  wire  glass 
going  to  be  selected  by  the  owner.  Whatever  the  specificati<Mi 
calls  for  you  should  have."    It  would  have  cost  about  $2,647.75  to 
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have  used  clear  glass ;  but  the  contractor  then  proceeded  on  his  own 
responsibility  to  use  translucent  glass,  which  cost  only  about  one- 
fonrth  of  that  amount. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

Ingrauam,  MoLaughlin,  Clakke  and  Houghton,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


F.    William  Sohns,  Appellant,  v,  Frank  S.  Beavis  and  Bryan  L. 
Kennelly,  Respondents. 

First  Department,  July  18,  1909. 

Beat  property  —  vendor  and  purchaser  —  sale  at  auction — incnxnbraacss 
not  appearing:  ui  notice  of  sale — when  bidder  may  rescind* 

Where  the  descriptioa  of  knds  to  be  sold  at  auction  delivered  to  a  bidder 
merely  stated  that  there  were  restrictions  against  nuisances,  without  mention- 
ing other  restrictions,  while  in  fact  they  were  subject  to  restrictions  against 
the  erection  of  buildings  less  than  a  certain  value  or  height,  and  prohibiting 
tenement  houses  or  stores  for  the  sale  of  merchandise,  etc.,  the  purchaser  is  not 
bound  to  complete  the  sale,  but  may  recover  the  percentage  paid  on  his  bid,  with 
a  moderate  counsel  fee,  If  paid  by  him  to  ascertain  what  the  restrictions  upon 
the  property  actually  were. 

One  who  purchases  lands  in  an  auction  room  is  not  bound  by  the  general  rule 
governing  cases  of  sale  by  contract  which  charges  the  purchaser  of  lands 
subject  to  incumbrances  with  knowledge  of  the  nature  of  such  incumbrances 
in  the  absence  of  deceit  or  fraud. 

McLatjohuk,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiflP,  F.  William  Sohns,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  defendants,  entered  in  the  omce 
of  the  clerk  of  the  county  of  New  York  on  the  30th  day  of 
December,  1908,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

Edward  li.  Kochj  for  the  appellant. 

jff".  B.  Bradbury^  for  the  respondents. 
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Scorr,  J. : 

Tlie  plaintiflE  appeals  from  a  judgment  dismissing  his  complaint 
The  action  is  to  recover  back  moneys  paid  upon  a  purchase  of  real 
estate  at  auction.  The  property  was  advertised  for  sale  by  tlie 
defendant  Kennelly,  an  auctioneer.  There  were  a  number  of  lots 
to  be  sold,  and  a  few  days  before  the  sale  plaintiff  procured  from 
the  auctioneer  a  map  and  description  of  the  property.  This  paper, 
altliough  read  in  evidence,  is  not  printed  in  the  record,  but  it  is 
testified  to  that  it  stated  that  the  property  was  restricted  against 
nuisances,  but  contained  no  statement  as  to  any  other  restrictions. 
Late  in  the  afternoon  plaintiflE  bid  upon  and  bought  two  lots. 
He  gave  the  auctioneer  his  clieck  for  ten  per  cent  of  his  bid, 
and  tlie  auctioneer's  fees,  and  signed  the  terms  of  sale.  lie  then 
discovered  for  the  first  time  that  the  terms  of  sale  stated  that  the 
proi>erty  was  sold  "with  restrictions  as  to  buildings  and  against 
nuisances,"  these  words  being  interlined  with  a  pen  in  a  printed 
form.  Up  to  this  time,  as  he  testified,  he  had  no  knowledge  or 
notice  that  there  were  any  restrictions  as  to  buildings.  The  auc- 
tioneer's clerk  says  that  he  read  the  terms  of  sale  containing  a  state- 
ment as  to  these  restrictions,  but  plaintiflE  says  he  did  not  hear  this. 
PlaintiflE  thereupon  employed  a  lawyer  to  ascertain  what  the  restric- 
tions were  and  found  that  they  prohibited  the  erection  of  any  house 
less  than  two  stories  in  height  or  costing  less  than  $2,500,  or  any 
house  known  as  a  tenement,  or  any  house  with  a  flat  roof,  or  any 
stores  for  the  sale  of  merchandise.  All  buildings  were  required 
to  stand  back  at  least  twenty  feet  from  the  street  line,  and  all  stables 
or  outbuildings  must  stand  back  sixty  feet,  and  no  fence  or  hedge 
should  be  more  than  four  feet  in  height,  and  then  must  be  of  a  kind 
approved  by  the  Bankers'  Realty  and  Security  Company,  a  former 
ovner  of  the  property.  There  was  the  usiual  covenant  against 
nuisances. 

It  was  provided  that  the  foregoing  covenants  should  run  with  the 
land  until  January  1,  1920,  when  they  should  cease  and  determine, 
but  there  was  a  clause  by  which  any  or  all  of  the  covenants  (includ- 
ing that  against  nuisances)  might  be  annulled  at  any  time  by  written 
agreement  between  the  Bankers'  Realty  and  Security  Company,  its 
successors  or  assigns,  and  the  owner  of  any  of  the  lots  without  tlie 
consent  of  the  owner  of  any  other  lot.    Upon  discovering  the  nature 
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of  tlie  restrictions  plaintiff  refused  to  complete  the  purchase  and 
brought  this  action.  His  complaint  has  been  dismissed  upon  the 
authority  of  Schnitzer  v.  Bernstein  (119  App.  Div.  47),  which  is 
one  of  several  cases  sustaining  the  following  rule  i  "  The  general 
rule  respecting  the  purchase  of  land  subject  to  incumbrances  is  that, 
if  the  purchaser  has  notice  of  the  existence  of  the  incumbrance  and 
its  general  nature,  he  is  chargeable  with  knowledge  of  the  contents, 
terms  and  conditions  thereof,  and  cannot  avoid  his  purchase,  no 
deceit  or  fraud  having  been  exercised,  because  he  did  not  acquaint 
himself  with  the  particular  terms  of  the  incumbrance,  and  finds 
them  to  be  different  from  what  he  supposed."  {Feltenstein  v.  Ernsts 
49  Misc.  Kep.  262;  affd.,  113  App.  Div.  903;  Feists.  Bhck^ll^ 
id.  211.)  All  these  were  cases  of  sales  by  contract  which  as  a  rule 
are  entered  into  much  more  deliberately  than  are  purchases  in  an 
auction  room.  Even  if  plaintiff  was  advised  before  he  signed  the 
terms  of  sale  that  there  were  restrictions  as  to  buildings,  he  had 
neither  time  nor  opportunity  to  ascertain  what  these  restrictions  were. 
He  was  called  upon  at  once,  and  in  complete  ignorance  as  to  the 
character  of  the  restrictions,  either  to  take  the  property  blindly,  or 
to  lose  the  benefit  of  his  bargain.  We  do  not  consider  that  the  rule 
laid  down  in  the  cases  above  cited  should  apply  to  such  a  case.  Hav- 
ing called  upon  the  auctioneer  before  the  sale  and  received  a  descrip- 
tion which  made  no  reference  to  any  restrictions  as  to  buildings,  the 
plaintiff  was  justified  in  bidding  upon  the  assumption  that  there  were 
no  such  restrictions.  When  he  found  that  there  were,  he  was  entitled 
to  a  reasonable  opportunity  to  ascertain  what  the  restrictions  were. 
Nor  is  it  entirely  clear  that  the  statement  that  the  property  would 
be  sold  subject  to  restrictions  as  to  nuisances  was  not  misleading. 
The  advantage  to  a  purchaser  of  real  estate  from  a  covenant  against 
nuisances  is  not  that  his  own  property  is  restricted,  but  that  his 
neighbor's  property  is.  The  covenant  in  the  present  case  gave  no 
assurance  to  a  purchaser  that  he  would  be  protected  against  nui- 
sances on  neighboring  or  adjacent  land,  because  under  the  terms  of 
the  covenant  such  lands  might,  against  his  will,  be  released  from 
the  covenant  at  any  time.  We  think  that  under  the  circumstances 
plaintiff  was  under  no  obligation  to  complete  the  sale,  and  is  entitled 
to  recover  back  the  money  lie  paid,  his  other  damages  being  limited 
to  a  moderate  counsel  fee,  if  he  paid  one  or  incurred  an  obligation 
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to  pay  it,  sufficient  to  cover  the  cost  of  ascertaining  what  the 
restrictions  upon  the  property  were. 

It  follows  that  the  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

iNGRAHAid:,  Lauohlin  and  Houghton,  JJ.,  concurred ;  McLaugh- 
lin, J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  prevailing  opinion.  The  terms  of 
sale  were  read  before  the  lots  were  offered  for  sale,  and  that  con- 
stituted the  memorandum  of  sale  by  wliich  the  plaintiff  was  bound. 

The  terms  of  sale,  as  read,  provided  that  the  parcels  should  be 
conveyed  "with  restrictions  as  to  buildings  and  against  nuisances." 
After  the  plaintiff  had  signed  the  memorandum  of  sale,  but  before 
he  had  paid  the  amount  then  required,  he  knew  that  the  lots  had 
been  sold  subject  to  the  restrictions  of  which  he  now  complains. 
Plaintiff's  witness,  Schillinger,  who  was  also  a  purchaser  at  the  sale, 
testified  :  "  I  knew  about  the  restrictions  as  to  nuisances,  but  1  did 
not  know  .anything  about  the  restrictions  as  to  dwellings,  so  I 
objected.  *  *  *  "While  I  was  talking  Mr.  Sohns  stepped  np 
and  he  made  objections  of  the  same  kind,  and  Mr.  Ken  nelly,  the 
auctioneer,  after  arguing  with  the  clerk,  said,  *  Well,  if  you  are  not 
satisfied  with  the  bargain,  we  will  give  you  your  money  back.' 
That  was  what  he  said."  There  is  no  dispute  about  the  fact,  as  the 
testimony  of  the  witness  just  quoted  shows,  that  the  plaintiff  was 
offered  a  return  of  the  money  which  he  paid  and  which  he  declined 
to  accept.  Under  such  circumstances  I  do  not  think  he  was  enti- 
tled to  maintain  this  action.  Such  refusal,  in  my  judgment, 
estopped  him  from  thereafter  claiming  a  return  of  his  money. 
{Feist  V.  Mock,  115  App.  Div.  211 ;  Feltenstein  v.  Ernst,  49  Misc. 
Eep.  262;  affd.,  113  App.  Div.  903,  which  was  approved  and  fol- 
lowed in  Schnitzer  v.  Bernsteinj  119  id.  47.)  In  the  FeUenstein 
•case  the  court  said :  "  The  general  rule  respecting  the  purchase 
of  land  subject  to  incumbrances  is  that,  if  the  purchaser  has  notice 
of  the  existence  of  the  incumbrance  and  its  general  nature,  he  is 
chargeable  with  knowledge  of  the  contents,  terms  and  conditions 
thereof,  and  cannot  avoid  his  purchase,  no  deceit  or  fraud  having 
been  exercised,  because  he  did  not  acquaint  himself  with  the  par- 


Digitized  by 


Google 


Baisler  v.  Beivjakin.  721 

App.  Div.]  First  Department,  July,  1909. 

ticular  terms  of  the  incumbrance,  and  finds  them  to  be  different 
from  what  he  supposed.  *  *  *  AH  that  tiie  seller  is  required 
to  do  is  to  correctly  describe  the  incumbrance,  so  far  as  he  attempts 
to  describe  it  at  all.  If  he  does  this  *  *  *  he  has  fulfilled 
his  obligation." 

I  am   of   the  opinion  the  judgment  should  be  affirmed,  with 
costs. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 


Solomon  Eajsler,  Respondent,   v.   Julius  Benjamin,  Appellant. 

First  Department,  July  18,  1909. 

Appeal— case — when  appellate  court  will  examine  exceptions  only  — 
physicians — malpractice  —  evidence  —  res  inter  alios  acta  —  trial  — 
failure  to  instruct  jury  to  disregard  evidence  stricken  out. 

Where  a  case  on  appeal  contains  no  order  denying  the  defendant's  motion  for  a 
new  trial,  and  the  statement  that  the  case  contains  all  the  evidence  has  been 
stricken  out  by  stipulation,  the  appellate  court  will  only  examine  the  excep- 
tions. It  will  not  determine  whether  the  verdict  is  supported  by  the  evidence 
or  whether  the  damages  are  excessive. 

In  an  action  against  a  Christian  Science  healer  for  malpractice  it  Is  error  to 
admit  testimony  of  third  persons  that  the  defendant  held  himself  out  to  them 
as  a  physician  and  administered  to  them  what  purported  to  be  medicine  where 
it  is  not  shown  that  these  facts  were  communicated  to  the  plaintiff  or  that  he 
relied  jipon  them. 

The  error  is  not  cured  by  striking  out  such  evidence  if  the  jury  was  not  instructed 
to  disregard  it. 

Appeal  by  tlie  defendant,  Jnliiis  Benjamin,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflf,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  22d  day  of  June,  1908, 
upon  a  verdict  of  the  jury  for  $6,000,  and  also  (as  stated  in  tho 
notice  of  appeal)  from  an  order  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes, 

D.  W,  Steele,  Jr.,  for  the  appellant. 

John  H.  Taylor,  for  the  respondent. 
App.  Diy.— Vol.  CXXXIII.        46 
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Scott,  J. : 

This  is  an  action  against  a  so-called  Christian  Science  ^'  healer  " 
for  malpractice.  The  complaint  alleges  that  the  defendant  held 
himself  out  and  represented  himself  as  a  physician ;  that  plaintiff, 
having  a  malady  in  his  foot,  resorted  to  defendant,  who  undertook 
to  treat  and  prescribe  for  liim  ;  that  he  deterred  plaintiff  from  going 
to  other  physicians ;  that  the  treatment  was  of  no  value  and  not 
calculated  to  relievo  or  cure  plaintiff's  malady;  that,  relying  upon 
defendant's  promises  and  assurances,  the  plaintiff  neglected  to  go  to 
another  physician  until  it  was  too  late,  as  a  result  of  which  he  was 
obliged  to  suffer  amputation,  first  of  his  toe,  and  afterwards  of  his  foot 
Defendant  denied  that  he  represented  himself  as  a  physician,  or  that 
he  gave  any  drugs  or  medicines.  On  the  contrary,  he  avers  that  he 
told  plaintiff  from  the  beginning  that  his  treatment  was  non-medi- 
cal, and  consisted  of  prayer,  meditation  and  religious  exhortation. 
The  plaintiff  has  suffered  for  many  years  from  an  obscene  disease 
which  had  produced  a  sore  in  his  foot.  His  general  charge  against 
defendant  is  that  he  had  relied  upon  his  advice,  in  consequence  of 
the  representations  made  to  him  by  said  defendant  that  he  was  a 
physician  and  could  cure  him.  He  does  not  charge  that  defend- 
ant's treatment  of  itself  was  harmful,  but  tliat  it  was  not  beneficial; 
and  that  he  was  prevented  by  defendant's  representations  and  pro- 
testations from  making  a  timely  visit  to  some  honafide  physician, 
which,  as  he  believes,  would  have  resulted  in  a  cure. 

We  have  much  doubt  whether  the  verdict  is  supported  by  the 
evidence  and  we  consider  the  damages  to  be  excessive  under  all  the 
circumstances,  but  the  state  of  the  record  precludes  us  from  disturb- 
ing the  judgment  on  either  of  these  grounds.  There  is  no  order 
denying  defendant's  motion  for  a  new  trial,  and  a  statement  printed 
in  the  case  on  appeal  that  it  contains  all  the  evidence  has  been 
stricken  out  by  stipulation.  We  are  only  at  liberty,  therefore,  to 
examine  tlie  exceptions.  The  defendant  was  not  on  trial  for  prac- 
ticing medicine  without  a  license,  or  for  falsely  holding  liimself  out 
to  the  world  at  large  as  a  physician.  The  court,  under  objection 
and  exception,  permitted  three  witnesses  to  testify  that  defendant 
had  held  himself  out  to  them  as  a  physician,  and  had  administered 
to  tliein  what  purported  to  be  medicines.  It  was  not  shown  that 
these  facts  were  communicated  to  plaintiff,  or  that  he  relied  upon 
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them.  We  think  that  this  evidence  was  erroneously  admitted,  and 
was  calculated  to  influence  the  verdict.  It  is  true  that  a  motion  was 
afterwards  granted  to  strike  this  evidence  out,  but  the  jury  were 
not  instructed  to  disregard  it,  and  it  is  by  no  means  clear  that  the 
part  stricken  out  was  so  identified  that  the  jury  understood  that  it 
was  withdrawn  from  their  consideration.  In  order  to  counteract  the 
effect  of  the  admission  of  inadmissible  evidence  by  afterwards  strik- 
ing it  out,  it  is  necessary  that  the  jury  should  be  very  clearly  and 
distinctly  informed  just  what  evidence  is  to  be  disregarded.  We 
are  not  sure  that  they  were  so  informed  in  the  present  case. 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event. 

I^'GRAHAM,     McLaughlin,    Laughlin     and     Houghton,     JJ. 
concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


Carolina  Fernandez  Kohly,  Appellant,  v.  Jose  Miguel  Fer- 
nandez, Otherwise  Known  as  Joseph  M.  Fernandez,  Respond- 
ent, Impleaded  with  Andres  Fernandez,  Defendant. 

First  Department,  July  13,  1909. 

Judgment —  when  res  adjudicata  as  to  validity  of  mortgage— adjudica- 
tion binding  as  to  all  parties. 

The  final  judgment  of  a  court  of  competent  jurisdiction  is  res  adjudicata  not 
only  as  to  one  party  but  as  to  both. 

Where  a  mortgage  ^hich  is  the  joint  obligation  of  two  mortgagors  has  been 
declared  invalid  by  a  foreign  court  of  competent  jurisdiction,  the  determina- 
tion of  its  invalidity  as  to  one  mortgagor  is  res  adjudicata  as  to  its  invalidity 
as  to  the  other  made  codefendant  with  the  mortgagee,  although  he  merely 
appeared  and  made  default  by  failure  to  answer. 

A  joint  obligation  cannot  be  void  as  to  one  obligor  and  valid  as  to  the  other. 

Appeal  by  the  plaintiff,  Carolina  Fernandez  Kohly,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  Jose 
Miguel  Fernandez,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  20th  day  of  January,  1908,  npon  the  verdict 
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of  a  jury  rendered  by  direction  of  the  court,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  22d  day  of  January,  1908, 
denying  the  plaintifPs  motion  for  a  new  trial  made  upon  the 
minutes. 

William  N.  Coh&ti^  for  the  appellant, 

Austen  G.  Fox^  for  the  respondent 

SooTT,  J. : 

The  facts  in  this  case,  although  unusual  are  not  complicated, 
and  as  we  view  it  there  is  but  a  single  question  of  law  which 
requires  serious  consideration. 

The  plaintiff  and  defendants  are  sister  and  brothers,  children  of 
Pedro  Lamberto  Fernandez,  deceased,  a  resident  and  large  property 
owner  in  Cuba.  He  died  in  1892  and  for  some  time  his  estate  was 
managed  in  community  without  division  among  his  heii-s.  In  1S91 
the  plaintiff  appears  to  have  withdrawn  from  the  community  and 
her  brothers  executed  and  delivered  to  her  the  instrument,  herein- 
after for  convenience  called  the  mortgage,  to  enforce  which  is  the 
object  of  this  action.  This  instrument,  executed  by  both  of  the 
defendants,  recites  that  plaintiff  had  withdrawn  from  tlie  commu- 
nity constituted  as  to  the  property  of  the  estate  of  her  father ;  that 
her  account  having  been  liquidated,  after  deducting  the  part  that 
she  had  to  pay,  showed  a  balance  in  her  favor  of  $69,1)00  in  gold. 
Thereuj)on  the  defendants  acknowledged  themselves  to  be  indebted 
to  plaintiff  in  said  sum  of  $69,000,  which  they  agreed  to  pay  her 
in  certain  specified  installments,  with  the  proviso  that  if  default 
should  be  made  in  the  payment  of  any  installment,  and  should  con- 
tinue for  two  months,  the  whole  amount  should  at  once  become 
payable,  and  plaintiff  should  be  entitled  to  demand  the  entire 
indebtedness  by  executory  proceedings.  As  security  for  the  pay- 
ments thus  agreed  to  be  made,  the  mortage  was  made  a  lien  upon 
a  plantation  known  as  the  "  Union,"  and  also  upon  certain  other 
property,  apparently  of  minor  importance  and  value.  The  defend- 
ants paid  the  installments  as  agreed  for  some  time  but  then 
discontinued  payment  and  plaintiff  elected  to  declare  the  whole 
sum  due.  Meanwhile,  a  prior  mortgage  on  the  "  Union  '*  plantar 
tion  had  been  foreclosed  and  the  property  sold.     Plaintiff  there- 
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upon  instituted  in  the  Cuban  court  having  jurisdiction  of  such 
matters  what  is  known  as  an  executory  action  for  the  recovery 
of  the  money  still  unpaid  to  her,  amounting  to  $56,000,  and  for 
a  foreclosure  of  her  lien  upon  the  property  mortgaged  other 
than  the  "  Union  "  plantation.  In  this  actiorf  she  effected  service 
of  process  only  upon  her  brother  Andres,  the  appellant  Jose  not 
appearing  in  the  action.  Judgment  went  in  plaintiff's  favor,  and 
upon  appeal  by  Andres  was  affirmed.  Foreclosure  was  decreed 
against  the  property  mortgaged,  except  the  "  Union  "  plantation,  and 
the  properties  were  sold  and  apparently  bought  in  by  plaintiff  or 
for  her  account.  Plaintiff  thereupon  brought  this  action,  serving 
only  Jose,  who  is  the  present  respondent  Her  complaint  is  upon 
the  mortgage,  which  is  set  forth.  She  also  pleads  the  judgment 
and  the  affirmances  thereof  in  the  appellate  courts  to  which  Andres 
had  appealed.  Andres  then  began  what  is  known  as  a  declaratory 
action  in  the  appropriate  court  in  Cuba,  being  the  court  of  first 
instance  of  the  city  of  Colon,  to  review  the  executory  action  there- 
tofore brought  by  plaintiff,  and  to  re-examine  the  questions  decided 
therein,  and  for  a  judgment  declaring  that  the  credit  claimed  by 
plaintiff  under  the  aforesaid  judgment  could  not  be  claimed,  and 
declaring  the  nullity  of  the  sales  of  mortgaged  property  made  in 
pursuance  of  the  judgment  in  the  executory  suit.  In  this  action 
both  plaintiff  and  the  respondent  Jose  were  made  defendants.  Both 
appeared  by  attorneys,  plaintiff  answering  and  contesting  the  action, 
and  Jose  making  no  answer  or  defense,  whereupon  as  to  him,  the 
judgment  recites  he  was  held  "  as  in  default  and  the  complaint 
as  answered."  Judgment  was  entered  in  this  action  to  the  effect 
"that  payment  cannot  be  enforced  of  the  credit  of  $69,000  —  in 
which  amount  Andres  and  Jose  Miguel  Fernandez  y  Morrell  declared 
they  were  indebted  towards  Carolina  Fernandez  y  Morrell  de  Kohly 
as  appears  from  deed  No.  426,  executed  on  the  13th  of  July, 
1894,  before  the  notary  of  Habana,  Jose  Miguel  Nuno,  which  was 
basis  of  tlie  executive  suit  prosecuted  by  that  lady  in  this  court 
against  her  brothera  Andres  and  Jose  Miguel  Fernandez  y  Morrell, 
likewise  declaring  void  the  public  sales  effected  in  said  suit  of  the 
properties  *  *  *  gold  on  foreclosure  in  the  said  executive 
suit."  Upon  the  rendition  of  this  judgment,  the  respondent  set  it 
up  in  a  supplemental  answer,  alleging  ^'  that  the  said  judgment  so 
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rendered  in  said  action  against  the  plaintiff  in  this  action  as  Iiereiu- 
above  set  forth,  still  remains  in  full  force  and  effect,  and  is  a  bar  to 
the  maintenance  of  this  action  by  the  plaintiff,  and  that  the  mat- 
ters alleged  in  the  complaint  herein  by  reason  of  said  judgment  have 
become  and  now  are  res  adjudioata  as  between  the  parties  to  this 
action."  The  plaintiff  herein  appealed  from  the  foregoing  judg- 
ment to  the  Audiencia  or  Superior  Court  of  Matanzas,  which  on 
August  14,  1905,  in  all  things  reversed  said  judgment.  She  there- 
upon served  a  reply  setting  up  said  judgment  of  reversal  and  alleg- 
ing "  that  the  said  judgment  of  the  Audiencia  or  Superior  Court  of 
Matanzas  was  the  judgment  of  a  competent  court  and  was  rendered 
after  the  commencement  of  this  action,  and  after  the  service  of  the 
pleadings  herein  and  determines  tlie  matters  in  controversy  herein 
or  a  part  thereof."  Thereupon  Andres  appealed  to  the  Supreme 
Court  of  the  island  of  Cuba,  the  court  of  final  appeal,  which 
reversed  the  judgment  of  the  Superior  Court  of  Matanzas  and  in 
all  things  affirmed  the  judgment  of  the  court  of  first  instance 
of  the  city  of  Colon.  Respondent'  thereupon,  by  a  second  supple- 
mental answer,  set  up  the  judgment  of  this  final  court  of  appeal 
again  alleging  that  it  constituted  a  bar  to  this  action  and  that  by 
reason  thereof  the  matters  alleged  in  the  complaint  had  become  res 
aJJudioata  between  the  parties  to  this  action.  The  record  shows 
that  the  respondent  took  no  part  in  the  action  either  in  the  court 
of  first  instance  or  upon  either  of  the  appeals,  except,  as  already 
stated,  to  appear  by  attorney  in  the  court  of  first  instance  and 
default. 

The  sole  question,  as  we  regard  it,  is  whether  as  between  the 
plaintiff  and  her  brother  Jose,  the  present  respondent,  the  jiidg 
ment  in  the  declaratory  action  in  the  court  of  first  instance  is  res 
aJJudioata  of  the  matters  alleged  in  the  complaint  herein.  Tlie 
two  appeals  in  the  declaratory  action  may  be  disregarded  because 
their  final  result  was  to  affirm  the  judgment  of  the  court  of  first 
instance.  The  competency  of  the  Cuban  courts  to  entertain  the 
declaratory  action  does  not  seem  to  be  open  to  serious  question.  It 
was  admitted  in  the  action  itself  and  both  parties  to  this  action  have 
pleaded  and  relied  upon  one  or  the  other  of  the  judgments  therein 
rendered.  Of  course  a  judgment  to  be  res  adjudicata  as  to  one  of 
the  parties  must  be  so  as  to  both,  and,  therefore,  if  the  judgment 
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in  the  Cuban  court  would  have  been  conclusive  upon  respondent  if 
it  had  established  the  validity  of  the  mortgage,  it  is  conclusive  upon 
the  appellant  to  establish  its  invalidity.  The  mortgage  was  clearly 
a  joint  obligation  of  the  brothers  who  signed  it.  It  may  also  have 
been  several,  but  it  was  certainly  joint  as  was  their  obligation  to 
pay  under  its  terms.  Hence,  any  judgment  tliat  determined  its 
invalidity  as  to  one  must  of  necessity  equally  determine  its  inva- 
lidity as  to  the  other.  The  fact  that  the  respondent,  after  entering 
an  appearance  in  the  action,  did  not  answer  but  permitted  judgment 
to  go  by  default,  did  not  aflfect  tlie  binding  force  of  the  judgment 
as  to  him.  {Bell  v.  Gittere,  9  N.  Y.  Supp.  400  ;  aiffd.,  134  N.  Y. 
616.)  Nor  does  the  fact  that  appellant  and  respondent  were  code- 
fendants  in  the  action  in  Cuba  deprive  the  judgment  of  its  conclu- 
sive force  as  between  them.  '  They  were  essentially  adversary  par- 
ties. A  judgment  in  favor  of  or  against  Andres,  the  plaintiff  in 
that  aetion,  would  necessarily  determine  Jose's  liability  to  his  code- 
fendants,  for  it  is  inconceivable  that  a  joint  obligation  can  be  void 
as  to  one  obligor  and  valid  as  to  the  other.  The  plaintiff  here 
might,  of  course,  have  a  cause  of  action  against  one  brother  and 
none  against  the  other,  but  not  upon  the  mortgage  upon  which 
alone  she  sues.  As  was  said  by  the  Court  of  Appeals  in  Craig  v. 
Ward  (3  Abb.  Pr.  [N.  S.]  235) :  "  The  general  rule  is  that  all  are 
bound  by  a  judgment  who  had  a  right  to  be  heard  therein  and  all 
who  are  in  privity  with  them,  and  that  all  who  are  bound  by  a  judg- 
ment are  entitled  to  the  benefit  of  it  against  parties  to  it  or  their 
privies.  *  ♦  *  Greenleaf  thus  explains  it :  *  Under  the  tenn 
parties  in  this  connection  the  law  includes  all  who  are  directly 
interested  in  the  subject  matter  and  had  a  right  to  make  defense 
or  to  control  the  proceedings  and  to  appeal  from  the  judgment.' 
*  *  *  I  do  not  find  in  the  cases  any  such  qualification  of  the 
rule  that  defendants  are  bound  by  a  judgment  to  which  they  are 
parties  as  that  this  effect  is  not  produced  as  between  them- 
selves. The  rule  is  general  and  reciprocal.  Its  object  is  to  pro- 
duce that  ^ finis  litium '  which  the  law  so  greatly  desires,  and  with  so 
much  difficulty  finds.  The  plaintiffs  and  the  defendants,  and  each 
plaintiff  and  each  defendant,  and  as  between  each  plaintiff  and  each 
defendant  finds  here  an  estoppel  upon  every  question  involved  in 
the  judgment.     There  is  no  such  limitation  as  the  defendants  con- 
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tend  for,  and  a  defendant  can  claim  the  advantage  of  the  termina- 
tion of  the  controversy  against  his  codefendants  in  the  same  man- 
ner as  against  a  plaintiff.''  In  Tuska  v.  O'Brien.  (68  N.  Y.  446)  a 
judgment  in  favor  of  a  plaintiff  against  several  defendants  respecting 
the  right  to  a  f  and  was  held  to  be  res  adjyd%c<Ua  upon  tiiat  ques- 
tion in  a  snbseqnent  action  by  one  of  the  codefendants  against  the 
sheriff  to  recover  the  property.  Oor  conclusion  is  tliat  the  jadg< 
ment  of  the  Cuban  court  in  the  declaratory  action,  which  was 
unquestionably  conclusive  as  between  Andres  Fernandez  and  his 
sister,  the  plaintiff  here,  is  equally  conclusive  aa  to  the  parties  to 
this  action,  and  as  that  judgment  determined  that  the  mortgage  upon 
which  plaintiff  sues  here  was  invalid  and  unenforcible,  it  follows  that 
it  stands  as  a  bar  to  a  recovery  herein. 

The  judgment  appealed  from  must  be  aiSrmed,  with  coats. 

Ingraham,     McLaughlin,    Laughlin     and     Houohtom,     JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


The  UTew  Yobk  Edison  Company,  Respondent,  v.  The  City  of 
New  Yosk  (Borough  of  Manhattan),  Appellant. 

First  Department,  July  13,  1909. 

Discovery  —  cost  of  manufacturing  electricity. 

Where  in  an  action  by  an  electric  light  company  against  a  city  to  TecoYer  the  value 
of  electricity  furnished,  the  defendant  denies  that  the  electricity  was  furnished 
pursuant  to  a  contract  or  that  the  price  charged  was  the  reasonable  or  mar- 
ket value,  so  that  if  the  plaintiff  fails  to  establish  a  contract  it  can  only  recover 
the  reasonable  value,  the  defendant,  In  order  to  prepare  for  trial,  is  entitled 
to  an  inspection  of  all  the  books  and  papers  of  the  plaintiff  and  of  its  plant, 
in  so  far  as  the  same  will  tend  to  show  the  actual  cost  of  manufacturing  and 
delivering  the  electricity  during  the  period. 

Api>EAL  by  the  defendant,  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
Yth  day  of  April,  1909,  denying  the  defendant's  motion  for  an 
inspection  and  discovery. 
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Austen  G.  Fox^  for  the  appellant 

Henry  J.  IlemmenSy  for  the  respondent. 

McLAUOHLm,  J. : 

This  action  was  brought  to  recover  from  the  city  of  New  York 
the  vs)ne  of  the  electricity  famished  to  it  for  lighting  purposes 
daring  the  year  190S.  The  theory  of  the  plaintiff,  as  appears  from 
tlie  complaint,  is  that  a  contract  was  entered  into  between  it  and 
the  city  by  yirtne  of  whicli  the  electricity  was  furnished  and  that 
tlie  price  which  the  city  agreed  to  pay,  and  which  it  has  been 
charged,  is  a  fair  and  reasonable  value  and  the  market  value  of  the 
same. 

The  answer  denies  that  the  electricity  furnished  was  in  pursuance 
of  a  contract  and  that  the  price  charged  was  the  reasonable  value  or 
the  market  ralue. 

After  issue  had  been  joined,  the  defendant,  for  the  purpose  of 
preparing  for  trial,  applied  to  the  court,  by  an  order  to  show  cause, 
for  leave  to  inspect,  examine  and  take  a  copy  of  all  the  books^ 
documents  or  records  of  tlie  plaintiff  and  examine  its  plant  so  far 
as  the  same  will  show,  or  tend  to  show  the  actual  cost  of  the  pro- 
duction and  distribution  of  electricity  during  the  time  mentioned  in 
the  complaint.     The  motion  was  denied  and  the  city  appeals. 

The  motion  was  denied,  as  appears  from  tlie  opinion  of  the 
learned  justice  sitting  at  Special  Term,  principally  upon  the  ground 
that  the  inspection  and  discovery  sought  would  not  aid  the  defend- 
ant; that  the  plant  has  been  entirely  changed  since  the  electricity 
was  furnished ;  that  some  or  all  of  the  machinery  has  been  worn 
out,  discarded  or  changed,  and  that  other  and  different  methods  are 
now  used  as  to  the  manufacture ;  that  none  of  the  facts  sought  to 
be  ascertained  can  be  found  in  the  books  now  kept ;  that  the  books 
and  records  which  were  kept  at  the  time  the  electricity  was 
furnished  have  been  destroyed. 

I  am  of  the  opinion  that  the  motion  should  have  been  granted. 
The  plaintiff,  in  case  it  should  turn  out  at  the  trial  that  it  never 
had  a  contract,  can  recover  only  the  reasonable  and  fair  market 
value  of  the  electricity  furnished  and  it  is  quite  apparent  that  the 
defendant,  unless  it  can  have  an  inspection  and  discovery,  cannot 
prepare  its  case  for   trial.      How   can   it  determine  what  is   the 
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reasonable  and  fair  market  value  unless  it  can  ascertain  what  it 
actually  cost  the  plaintiff  to  manufacture  and  deliver?  That  the 
plaintiff  has  some  information  on  the  subject  is  apparent  from  one 
of  the  affidavits  at  least  which  was  presented  in  opposition  to  the 
motioil.  Tiiere  the  statement  is  made  that  the  plaintiff  can  ^tab- 
lish  at  the  trial,  in  case  the  same  becomes  an  issue,  that  the  price 
charged  the  defendant  is  ^^  the  reasonable  and  fair  and  market  value 
of  the  light  and  service  f urtiished,"  and  that  such  fair  and  market 
value  consists  of  "  the  cost  of  service  to  the  plaintiff,  plus  a  fair  projit" 

It  is  hardly  credible  that  a  corporation  opei-ating  a  plant  as  large 
as  this  plaintiff  does  —  representing  enormous  investment  of 
capital  —  furnishing  electricity  to  hundreds  of  thousands  of  differ- 
ent customers,  does  not  now  have  some  record  evidence  as  to  what 
it  cost  it  to  furnish  to  the  defendant  tlie  electricity  for  which  a 
judgment  is  demanded.  It  cannot  be  that  the  cost  of  such  service 
rests  entirely  on  oral  testimony.  The  court  certainly  is  not  bound 
to  accept  as  conclusively  true  the  assertion  of  the  officers  of  the 
plaintiff,  or  persons  in  its  employ,  to  tliat  effect.  Unless  the  plain- 
tiff has  a  contract  made  in  accordance  with  the  provisions  of  tlie 
charter,  then  it  can  only  recover  the  reasonable  valutf  of  the  elec- 
tricity furnished.  This  the  plaintiff  will  have  to  prove  at  the  trial, 
and  to  enable  the  defendant  to  meet  that  proof  an  inspection  should 
be  permitted.     {Brigham  v.  Zaiss^  48  App.  Div.  144.) 

In  Fiinger  v.  Brooklyn  Bottle  Stopper  Co.  (132  App.  Div. 
837)  this  court  held,  where  a  discharged  employee  sought  to 
inspect  all  the  books  and  papers  of  the  defendant  for  the  purpose 
of  ascertaining  what  sales  were  made  by  it  on  orders  obtained  by 
him  upon  which  his  compensation  depended,  that  an  order  permit- 
ting him  to  do  so  was  improper.  The  order  was  revei'sed  and  the 
motion  denied,  for  the  reason,  as  clearly  appear  from  the  opinion  of 
Mr.  Justice  Clabke,  that  the  court  was  of  the  opinion  that  the 
plaintiff  should  first  ascertain  by  an  examination  of  the  appropriate 
officers  of  the  defendant  what  particular  books  and  papers  con- 
tained the  information  which  he  desired.  {Jlarhaugh  v.  Middle- 
sex  Securities  Co,^  110  App.  Div.  633 ;  Brewster  v.  Brewster  Co,j 
127  id.  729.)  But  each  of  those  cases  is  clearly  distinguishable 
from  the  present  one.  There,  in  each  case,  it  appeared  there  was 
no  necessity  for  an  inspection  of  all  the  books  and  papers,  and  for 
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tliat  reason  the  inspection  was  confined  to  such  part  of  the  books 
or  papers  as  contained  entries  or  statements  affecting  the  subject* 
matter  of  the  litigation.  Here,  the  plaintiff's  business  is  the  mana- 
facture  and  sale  of  electricity  to  thousands  of  customers  and  the 
reasonable  cost  thereof  can  only  be  determined  by  showing  the 
amount  of  capital  invested,  the  actual  cost  to  manufacture  and 
deliver,  including  taxes  and  all  disbursements  for  that  purpose,  and 
the  depreciation  of  its  plant,  plus  a  fair  return  on  the  money 
invested.  This  will  necessitate  an  examination  of  its  entire  busi- 
ness, and  for  that  reason  tlie  defendant,  in  order  to  prepare  itself 
for  trial,  should  have  an  inspection  of  all  the  books,  papers  and 
documents  of  the  plaintiff  and  of  its  plant,  in  so  far  as  the  same 
will  show  or  tend  to  show  what  it  actually  cost  it  to  manufacture 
and  deliver  the  electricity  for  which  a  recovery  is  sought. 

The  order  appealed  from,  therefore,  should  be  reversed,  with  ten 
dollars  costs  and  disbui-sements,  and  the  motion  granted,  with  ten 
dollars  costs,  to  the  extent  here  indicated. 

Ingraham,  Laughlin,  Culrkb  and  Houghton,  JJ.,  concurred. 

Order  revtfi'sed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  the  extent  stated  in  opinion.  Settle  order  on 
notice. 


The  New  York  Edison  Company,  Respondent,  v.  The  City  of 
!New  York  (Borough  of  The  Bronx),  Appellant. 

First  Department,  July  18,  1909. 

See  head  note  in  JV.  F.  EdUon  Co,  v.  City  ((f  K  T„  Borough  of  Manhattan 

(ante,  p.  728). 

Appeal  by  the  defendant.  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  <5f  the  clerk  of  the  county  of  New  York  on  the 
7th  day  of  April,  1909,  denying  the  defendant's  motion  for  an 
inspection  and  discovery. 

Attsten  G.  J^oXy  for  the  appellant. 
Henry  «/".  IIem7nenSj  for  the  respondent. 
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MoLaughun,  J. : 

For  the  reasons  stated  iii  the  opinion  in  N&uj  York  EdUon  Co, 
V.  City  of  New  YorTc^  Borough  of  ManhaUar^  (133  App.  Div. 
728),  decided  herewith,  the  order  here  appealed  from  ahonld  be 
reversed,  with  ten  dollars  coats  and  disbursements,  and  tlie  motion 
granted  to  tlie  extent  indicated  in  tlie  opioicHi,  with  ten  dollars  costs. 

Ingbaham,  Laughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbnraemoitS)  and 
motion  granted  to  the  extent  stated  in  opinion.  Settle  order  on 
notice. 


The  United  Elbotkio  Light  and  Power  Company,  Bespondent,. 
V.  The  City  of  New  Yorx,  Appellant. 

First  Department,  July  13,  1909. 

See  head  note  in  N.  T,  Edison  Co.  v.  (Hiy  of  K  T.,  Borough  of  ManAaUan 

(anie,  p.  TZS). 

Appeal  by  the  defendant,  The  City  of  New  York,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
7th  day  of  April,  1909,  denying  a  motion  for  an  inspection  and 
discovery. 

A'U€t€7i  G,  Fox^  for  the  ai>pellant. 

Henry  J.  Hemmens^  for  the  respondent. 

McLaughlin,  J. : 

For  tlie  reasons  stated  in  the  opinion  in  New  York  JEdison  Co, 
V.  City  of  New  York^  Borough  of  Manhattan^  (133  App.  Div. 
728),  the  order  here  appealed  from  should  be  reversed,  witli  ten  dol- 
lars costs  and  disbursements,  and  the  motion  granted  to  the  extent 
indicated  in  the  opinion,  with  ten  dollars  costs. 

Ingraham,  Laughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollare  costs  and  disbursements,  and 
motion  granted  to  the  extent  stated  in  opinion.  Settle  order  on 
notice. 
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In  tbe  Matter  of  the  Application  of  James  M.  Eosenthal, 
Appellant,  for  a  Writ  of  Certiorari. 

Patrick  F.  McGowan,  President  of  the  Board  of  Aldermen  of  the 
City  of  New  York,  UespondenL 

First  Department,  July  13,  1909. 

KuBieipal  corpocaiion  —  city  of  New  York. — revocation  of  auctioneer's 
license  —  lacts  not  establishing  dishonesty  —  certiorari — when  p^ition 
sufficient. 

Although  the  prcsideat  of  the  board  of  aldermen  of  the  city  of  New  York  is 
empowered  hy  section  34  of  the  charter  to  revoke  the  license  of  an  auctioneer 
after  a  hearing  on  complaint  of  a  person  who  has  been  defrauded  by  him,  he  can- 
not revoke  such  license  unless  the  charge  of  dishonesty  as  an  auctioneer  is  fairly 
sustained  by  competent  testimony  under  oath  on  a  hearing  duly  had  on  notice. 

Evidence  examined,  and  held,  insufficient  to  establish  dishonesty  ou  the  part  of 
the  auctioneer  so  as  to  justify  the  revocation  of  his  license. 

On  certiorari  to  review  the  action  of  the  president  of  the  board  of  aldermen  of 
the  city  of  New  York  in  canceling  the  license  of  an  auctioneer,  the  petitioner 
is  not  required  to  set  out  in  full  the  evidence  taken  on  tbe  hearing,  but  need 
only  make  out  a  prima  facie  case  showing  that  be  was  removed  on  an  insuffi- 
cient charge,  or  upon  one  unsupported  by  the  evidence. 

The  writ  should  direct  that  the  true  record  be  certified  and  returned,  and  upon  it 
alone  the  final  adjudiaition  should  be  based. 

Appeal  by  the  petitioner,  James  M.  Rosenthal,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29th  day  of  April,  1909,  denying  the  petitioner's  motion  for  a  writ 
of  certiorari  to  review  the  action  of  the  president  of  the  board  of 
aldermen  of  the  city  of  New  York  and  of  the  city  clerk  of  said 
city  in  canceling  his  license  to  act  as  an  auctioneer,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  7th  day  of  May,  1909, 
denying  the  petitioner's  motion  to  resettle  the  first  mentioned  order. 

Philip  Cohen^  for  the  appellant. 

Theodore  Oonnoly  {^Clarence  L.  Barber  with  him  on  the  brief], 
for  the  respondent. 

Laughlin,  J. : 

Pursuant  to  the  provisions  of  section  34  of  the  Greater  New  York 
charter  (Laws  of  1901,  chap.  466),  as  amended  by  chapter  431  of  the 
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Laws  of  1907.  which  l>ccaiiic  of  force  on  the  fifteenth  day  of  June  of 
that  year,  the  city  clerk  of  Greater  New  York  on  the  15th  day  of 
June,  1908,  dnly  granted  a  license  to  the  petitioner  to  carry  on  the 
business  and  occupation  of  auctioneer.  The  petitioner  complied  with 
the  conditions  precedent  to  exercising  such  right  by  paying  the  fee 
and  filing  the  bond  required  by  the  statute.  Said  section  34  makes  it 
unlawful  to  carry  on  the  business  of  an  auctioneer  without  obtaining 
such  a  license,  and  it  prohibits  the  issuance  of  a  license  to  one  whose 
license  "  has  been  revoked  for  cause,"  and  further  provides  as  fol- 
lows: '^  The  president  of  the  board  of  aldermen  on  complaint  of 
any  person  having  been  defrauded  by  any  auctioneer,  or  by  the 
clerk,  agent  or  assignee  of  such  auctioneer,  doing  business  in  said  city, 
is  authorized  and  directed  to  take  testimony  under  oath  relating 
thereto ;  and  if  the  charge  shall,  in  his  opinion,  be  sustained,  he 
shall  revoke  the  license  granted  to  such  auctioneer,  and  direct  his 
bonds  to  be  forfeited."  The  president  of  the  board  of  aldennen, 
after  a  hearing  upon  charges,  has  revoked  the  license  of  the  peti- 
tioner and  has  so  notified  the  city  clerk,  who  has  certified  the 
decision  to  the  petitioner.  Tlie  principal  contention  of  the  peti- 
tioner is  that  the  facts  proved  on  the  hearing  did  not  warrant  the 
revocation  of  the  license.  The  application  for  the  writ  was  made  on 
notice  to  the  respondent. 

Tlie  petitioner  shows  that  on  the  26th  day  of  March,  1909,  the 
president  of  the  board  of  aldermen  gave  notice  to  the  petitioner  in 
writing  that  the  hearing  in  the  matter  of  the  complaint  of  one 
Thomson  against  him  in  his  capacity  as  auctioneer  which  was  set 
for  the  first  of  April 'would  be  heard  on  the  thirty-first  day  of 
March  instead ;  that  he  appeared  with  counsel,  and  an  aflidavit 
made  by  Thomson  verified  on  the  24tU  day  of  March,  1909,  a 
copy  of  which  is  annexed  to  tlie  petition,  was  read.  This  affidavit 
charged  that  on  the  4:th  day  of  February,  1909,  the  affiant  sold  to 
the  firm  of  Fisher  &  Leitner,  of  No.  736  Tenth  avenue,  borough  of 
Manhattan,  New  York,  a  bill  of  goods  amounting  to  fifty-two  dol- 
lars and  fifty  cents,  and  on  February  11,  1909,  another  bill  of  goods 
amounting  to  thirty-two  dollars  and  twenty-four  cents ;  that  on  tlie 
sixteenth  day  of  the  same  month  he  was  informed  tliat  the  store  of 
the  purchasers  was  closed,  and  he  visited  the  premises  two  days 
later  and  found  that  the  petitioner  was  there,  and  was,  as  auctioneer^ 


Digitized  by 


Google 


Matter  of  Kosenthal.  735 

App.  Div.]  First  Department,  July,  1909. 

about  to  sell  the  stock  of  goods  at  public  auction ;  that  he  notified 
the  petitioner  that  the  firm  of  Fisher  &  Leitner  was  indebted  to 
him  in  the  sum  of  eighty-four  dollars  and  thirty-nine  cents,  and  that, 
notwithstanding  this,  the  petitioner  proceeded  to  dispose  of  the 
entire  stock  of  goods  at  public  auction.  And  without  stating  any 
other  fact  having  material  bearing  on  the  question,  the  affiant  drew 
the  inference  and  further  stated  in  his  affidavit  as  follows:  "I  am 
satisfied  that  there  was  collusion  upon  the  part  of  the  above  named 
auctioneer  and  the  firm  of  Messrs.  Fisher  &  Leitner  to  defraud  me." 
The  petition  shows  that  the  petitioner  stated  on  the  hearing  that  he 
was  employed  by  one  Abraham  Lebovsky,  as  an  auctioneer,  to  sell 
the  goods,  and  that  he  merely  did  as  he  was  directed  by  his  employer, 
who  was  in  charge  of  the  store  and  of  the  goods.  lie  concedes  — 
a  fact  not  otherwise  proved  against  him  —  that  Thomson  forbade 
the  sale  of  the  goods  upon  the  ground  that  they  did  not  belong  to 
I-^bovsky.  It  further  appeared  by  the  testimony  of  Lebovsky  that 
the  latter  purchased  the  stock  of  goods  on  the  13th  of  February, 
1909,  for  the  sum  of  $550,  of  the  firm  of  Fisher  &  Leitner;  that 
his  attention  was  drawn  to  the  stock  of  goods  by  an  advertisement 
and  by  one  Goldberg ;  that  he  had  taken  a  bill  of  sale  of  the  goods 
and  a  receipt  from  Fisher  &  Leitner,  which  he  had  lost,  and  that 
this  was  the  first  time  that  he  had  ever  purchased  or  sold  a  grocery 
store.  Upon  these  facts  the  respondent  made  a  determination  to 
the  effect  that  the  charge  of  fraud  was  sustained,  and  he  thereupon 
revoked  the  license  and  directed  the  city  clerk  to  make  a  record  of 
such  revocation. 

The  evidence  was  wholly  insufficient  to  sustain  the  charge' that 
the  petitioner,  in  selling  this  stock  of  goods,  intended  to  defraud 
Tliomson  or  any  other  person.  Thomson  furnished  no  evidence 
that  Lebovsky,  who  was  in  charge  of  the  store  and  the  goods,  was 
not  authorized  to  dispose  of  them.  The  petitioner  would  not  have 
been  justified  in  refraining  from  proceeding  with  the  sale  on  Tliom- 
son's  mere  assertion  that  the  firm  of  Fisher  &  Leitner  had  pur- 
chased the  goods  from  him  and  had  not  paid  for  them,  and  that  the 
petitioner's  employer  had  no  right  to  sell  them.  That  did  not  con- 
stitute proof  of  those  facts,  and  such  proof  was  not  offered.  If 
those  facts  were  true,  the  law  afforded  Thomson  a  remedy.  If 
any  fraud  was  perpetrated  upon  him  in  obtaining  liis  goods,  he  could 
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Lave  replevied  tliein  as  agaiiiet  every  one  exoept  a  bona  fii^  pur- 
ehaser,  and  could  probably  have  enjoined  a  sale  of  them  pending 
an  action.    He  did  not  even  ofiEer  to  indemnify  the  petitioDer 
■against  any  loss  that  he  might  sustain  in  acting  upon  the  soggestion 
made  to  stop  Wvt  sale,  rather  than  following  the  directions  of  the 
men  who  employed  him.    Informalities  and  irregularities  of  pro- 
cedure witli  respect  to  a  proceeding  of  this  nature  before  an  execu- 
tive or  an  administrative  officer  may  and  should  be  disregarded,  but 
the  Legislature  clearly  limited  the  authority  of  the  president  of  the 
board  of  aldermen  to  revoke  the  lic^xse  of  an  auctioneer  to  a  com- 
plaint  by  a  person  who  has  been  defrauded  by  the  auctioneer  per- 
sonally or  by  the  clerk,  agent  or  assignee  of  the  auctioneer,  and  a 
revocation  of  the  license  is  only  authorized  where,  by  testimony 
under  oath,  on  a  hearing  duly  had  on  notice  to  the  licensee,  tlie 
charge  is  fairly  sustained.     We  have  not  overlooked  the  fact  that 
die  statute  expressly  authorizes  the  revocation  of  the  license  if,  in 
the  opinion  of  tiie  president  of  the  board  of  aldermen,  the  testi- 
mony sustains  the  charge ;  but  we  are  unable  to  agree  with  tlie 
claim  made  in  behalf  of  the  respondent  tluU  this  shows  tliat  tlie 
Legislature  intended  to  vest  a  discretion  in  the  president  of  the 
board    of    aldermen   which    is    not    reviewable    by    the   courts. 
The  argument  in  support  of  that  theory  is  answered  by  the  act  of 
the  Legislature,  wliich  limits  the  revocation  of  the  license  to  a  ^V 
gle  ground  relating  to  the  conduct  of  the  business  by  the  lieensee, 
and  to  a  dishonest  act  on  his  part.     It  is  not  reasonable  to  infer  that 
after  tiius  limiting  the  power  of  removal,  the  Legislature  intended 
to  foreclose  a  review  of  the  determination  of  the  president  of  the 
board  of  aldermen  by  which  the  licenaee  would  be  deprived  for  au 
indefinite  period  of  time,  if  not  forever,  of  the  right  to  follow  the 
trade  and  calling  for  which  he  deemed  himself  specially  fitted  and 
which  he  had  followed  to  some  extent  at  least.     If  there  were  any 
evidence  tending  to  show  tliat  the  petiti<Hier  was  guilty  of  fraud 
in  conducting  the  business  of  an  auctioneer,  or  in  acting  as  an  auc- 
tioneer, then  significance  might  well  be  given  to  the  phrase  in  the 
act  in  question,  and  the  court  might  properly  refrain  from  review- 
ing the  vieight  of  the  evidence.    There  muat,  however,  not  only 
be  a  charge  of  fraud,  but  some  competent  evidence  tending  legiti- 
mately to  sustain  it  in  order  to  give  the  president  of  the  board  of 
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aldermen  jurisdiction  to  annul  the  license.  In  the  case  at  bar  it 
now  appeal's  that  such  evidence  was  wanting.  The  learned  justice 
who  presided  at  Special  Term  expressed  the  view  that  the  petitioner 
has  not  presented  in  full  the  evidence  taken  on  the  hearing  or  suffi- 
ciently excused  his  failure  so  to  do.  We  are  of  opinion  that  that 
was  unnecessary  on  the  motion  for  the  writ.  He  was  only  called 
upon  to  make  out  a  prima  facie  case  to  the  effect  that  he  was 
removed  upon  an  insufficient  charge,  or  upon  a  proper  charge,  but 
without  evidence  to  sustain  it,  and  then  the  court  should  direct  that 
the  writ  issue  to  the  end  that  the  true  record  be  certified  and 
returned,  upon  which  alone  the  final  adjudication  must  be  based, 
and  in  this  regard  we  deem  the  moving  papers  sufficient,  and  they 
are  not  overcome  by  the  opposing  affidavit. 

It  follows  that  the  order  should  be  reversed,  with  ten  dollars  costs 
and  disbui*sements,  and  the  motion  granted,  with  ten  dollars  costs. 

Ingbaham,  McLaughlin,  Clarke  and  Houghton,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs.  Order  of  May  seventh 
affirmed. 


John  S.  Jones,  Eespondent,  v.  Joseph  Ba^msey,  Jr.,  Appellant. 

First  Department,  July  18,  1909. 

Pleading: — practice  —  amended  and  supplemental  complaint. 

An  ''amended  and  supplemental  complaint ''  is  a  pleading  not  authorized  by  our 
practice. 

Where  the  moving  papers  show  that  the  plaintiff  desires  to  serve  not  only  an 
amended  but  a  supplemental  complaint  alleging  facts  occurring  since  the 
service  of  the  original  pleading,  an  order  authorizing  the  service  of  an 
"amended  and  supplemental  complaint"  cannot  be  regarded  as  authoriz- 
ing merely  an  amended  complaint  and  will  be  reversed.  This,  however,  with- 
out prejudice  to  a  motion  to  amend  if  necessary,  and  a  separate  motion  for 
leave  to  serve  a  supplemental  pleading. 

Appeal  by  the  defendant,  Joseph  Ramsey,  Jr.,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  15th  day  of  April,  1909. 

App.  Div.— Vol.  CXXXIII.        47 
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Appleton  D.  Palmer^  for  the  appellant. 
David  McClurey  for  the  respondent. 

Laughun,  J. : 

The  plaintiff  has  combined  a  motion  for  leave  to  serve  an  amended 
complaint  with  a  motion  for  leave  to  serve  a  supplemental  com- 
plaint,  and  the  order  authorized  the  service  of  an  '^  amended  and 
supplemental  complaint,"  which  is  a  pleading  not  authorized  bjoor 
practice.  This  court  has  recently  pointed  out  the  distinction 
between  an  amended  and  a  supplemental  pleading  and  the  authority 
for  each.  {Horowitz  v.  Ooodman^  112  App.  Div.  13 ;  Luchey  v. 
Mochridge^  Id.  199.) 

The  relief  sought  involves  an  amendment  of  the  complaint  for 
plaintiff  seeks,  on  account  of  an  adverse  decision  of  this  court  on  a 
former  appeal  herein  {Jones  v.  Oouldy  130  App.  Div.  451),  to  hold 
the  appellant  individually  for  a  breach  of  an  individual  contract 
instead  of  jointty  on  a  joint  liaJbility  with  the  other  two  original 
defendants  as  to  whom  the  complaint  was  dismissed  upon  the  first 
trial  of  the  action.  The  learned  counsel  for  the  respondent  con- 
cedes this  and  contends  that  the  proposed  pleading  sliould  be 
regarded  merely  as  an  amended  complaint.  The  difficulty  with  his 
contention  in  that  regard  is  that  in  his  affidavit,  wliich  formed  a 
part  of  the  moving  papers  upon  which  the  motion  was  granted,  he 
states  that  he  desires  to  serve  not  only  an  amended  complaint,  bnt 
a  supplemental  complaint  setting  up  facts  based  upon  the  testimony 
of  the  appellant  given  upon  the  former  trial  of  the  action,  and  the 
notice  of  motion  and  the  new  pleading  both  descrite  it  as  a  pro- 
posed "  amended  and  supplemental  complaint,"  and,  moreover,  all 
of  the  allegations  of  the  6th  paragraph  are  with  respect  to  matters 
which  have  taken  place  since  the  service  of  the  original  complaint. 
The  purpose  of  these  allegations  evidently  is  to  charge  that  tlie 
representations  which  are  alleged  to  have  been  made  by  the  appel- 
lant with  respect  to  his  authority  to  represent  the  other  members 
and  managers  of  the  syndicate  were  untrue  and  that  he  did  not 
have  such  authority,  which  knowledge  has  come  to  the  plaintiff 
since  the  service  of  the  original  complaint.  These  facts  would 
render  the  provisions  of  section  544  of  the  Code  of  Civil  Procedure 
which  authorize  a  supplemental  pleading  applicable.     We  do  not 
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construe  the  testimony  of  the  plaintiff,  given  upon  the  former  trial, 
as  indicating  that  he  was  aware  that  the  appellant  did  not  have 
authority  to  represent  the  members  of  or  the  other  managers  of  the 
syndicate,  as  claimed  by  counsel  for  the  appellant.  If  he  did,  of 
course,  he  sliould  not  be  permitted  to  serve  a  supplemental  com- 
plaint for  that  is  only  authorized  to  set  up  facts  which  have  arisen 
since  the  former  pleading  was  served,  or  which  have  since  come  to 
the  knowledge  of  the  moving  party.  (Code  Civ.  Proc.  §  544.)  The 
Statute  of  Limitations  would  probably  now  bar  an  action  against 
appellant  for  misrepresenting  his  authority  and  for  a  breach  of  his 
agreement  to  have  an  assessment  made  or  to  reimburse  and  pay 
plaintiff,  but  whether  the  court  is  authorized  to  grant  the  relief  or 
should  grant  it,  we  refrain  from  now  discussing. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  motion  denied,  with  ten  dollars  costs,  but  without  preju- 
dice to  a  renewal  of  the  motion  for  leave  to  amend  the  complaint 
and  summons  if  necessary  and  separately  for  leave  to  serve  a  mp* 
pleraentoL  complainty  if  plaintiff  shall  be  so  advised. 

Ingbaham,  McLaughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  without  prejudice  to  renewal 
as  stated  in  opinion. 


Nathan  Ferber  and   Cilley  Ferber,  Respondents,  v.  Morris 
Newgold  and  Raohel  Newgold,  Appellants. 

First  Department,  July  18, 1009. 

Practice  —  diBmissal  of  complaint  for  failure  to  prosecute. 

Where  for  five  years  after  issue  joined  the  plaintiff  served  no  notice  of  trial  or 
note  of  issue,  and  junior  issues  have  been  reached  and  disposed  of,  the  com- 
plaint will  be  dismissed  for  an  unreasonable  neglect  to  prosecute,  in  the 
absence  of  facts  excusing  the  delay. 

Appeal  by  the  defendants,  Morris  Newgold  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Terra  and  entered  in  the  office  of  the  clerk  of  the  connty  of  New 
York  on  the  26th  day  of  April,  1909,  denying  the  defendants'  motion 


Digitized  by 


Google 


740  Ferber  v.  Newqold. 


First  Department,  July,  1909.  [Vol.  133. 

to   dismiss   the   complaint  because  of  an  unreasonable  neglect  to 
prosecute,  and  also  for  an  order  canceling  a  lis  pendens. 

John  Bogart,  for  the  appellants. 

No  appearance  for  the  respondents. 

Laughlin,  J. : 

The  action  was  commenced  on  the  15t]i  day  of  April,  1904,  and 
is  brought  to  have  an  instrument  purporting  to  be  a  deed  absolute, 
on  its  face,  declared  to  be  a  mortgage,  and  for  an  accounting  and 
for  a  reconveyance  of  the  premises.  A  lis  pendens  was  filed 
against  the  premises  which  are  situated  in  the  borough  of  Manhat- 
tan, New  York,  and  it  remains  undischarged.  The  answer  was 
served  on  or  about  the  5th  day  of  May,  1904,  and  admits  that  the 
instrument  was  intended  as  a  mortgage  and  as  security  for  certain 
indebtedness  which  the  defendants  allege  has  not  been  paid,  and 
they  also  allege  that  it  was  intended  as  security  for  other  moneys 
expended  by  them  pursuant  to  an  agreement  which  is  made  a  part 
of  such  agreement,  and  judgment  is  demanded  that  the  complaint 
be  dismissed.  It  is  alleged  in  the  complaint  that  the  defendants 
entered  into  possession  of  tlie  premises  under  the  deed.  It  thus 
appears  that  the  defendants  are  lawfully  in  possession  of  the  prem- 
ises as  mortgagees.  After  issue  was  joined,  the  plaintiffs  moved  for 
an  injunction  and  for  the  appointment  of  a  receiver.  This  motion 
was  denied  on  the  10th  of  May,  1904.  Thereafter  nothing  was 
done  by  the  plaintiffs  with  respect  to  bringing  the  action  to  trial 
until  the  motion  for  a  dismissal  of  the  complaint  for  a  neglect  to 
prosecute  the  action  was  made.  No  notice  of  trial  was  served  and 
no  note  of  issue  was  filed.  The  motion  to  dismiss  the  complaint 
was  made  in  the  montli  of  April,  1909,  or  about  five  years  after 
issue  was  joined,  and  long  after  younger  issues  had  been  reached 
and  tried.  No  affidavit  was  presented  in  opposition  to  the  motion, 
but  counsel  for  plaintiffs  was  heard  orally.  The  court,  instead  of 
granting  the  motion,  denied  it  upon  condition  that  the  plaintiffs 
forthwith  file  a  note  of  issue  and  pay  ten  dollars  costs  of  the  motion. 
We  are  of  opinion  tliat  the  motion  should  have  been  granted.  The 
rule  has  long  since  been  established  that  where  junior  issues  have 
been  reached  for  trial  it  is  incumbent  on  the  plaintiff  to  show  facts 
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to  excuse  his  apparent  neglect  to  prosecute  the  trial  with  due  dili- 
gence, and  that  in  the  event  of  his  failure  so  to  do,  the  motion 
should  be  granted.  {Anderson  v.  Iledden  <j&  Sons  Co,^  116 
App.  Div.  231.) 

The  order  should,  therefore,  be  reversed,  with  ten  dollars  costs 
and  disbursements,  and  motion  granted,  with  ten  dollars  costs. 

Ingbaham,  McLaughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Charles  H.  Martin,  Respondent,  v,  Alfred  C.  Prbntiob, 

Appellant. 

First  Department,  July  1»,  1909. 

Practice  —  consolidation  of  actions. 

An  action  brought  by  a  physician  in  the  Municipal  Court  of  New  York  for  serv- 
ices rendered  cannot  be  consolidated  with  an  action  brought  by  the  patient  in 
the  Supreme  Court  against  the  physician  for  malpractice.  This,  because 
under  section  817  of  the  Code  of  Civil  Procedure  actions  can  be  consolidated 
only  where  they  are  in  favor  of  the  same  plaintiff  against  the  samo  defendant. 

Appeal  bj  the  defendant,  Alfred  C.  Prentice,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  lith 
day  of  April,  1909,  consolidating  an  action  in  the  Municipal  Court 
with  the  above-entitled  action. 

Edwin  A.  Jones^  for  the  appellant. 

George  Frcrnds  G^Neill^  for  the  respondent. 

Scott,  J. : 

Defendant,  a  physician,  sued  plaintiflE  in  the  Municipal  Court  for 
professional  services.  Two  days  later,  and  before  answer  in  the 
Municipal  Court,  plaintiff  began  this  action  for  damages  for  mal- 
practice. Thereupon  the  order  appealed  from  was  made  consoli- 
dating the  Municipal  Court  action  with  this  action,  and  authorizing 
defendant  to  interpose  as  a  counterclaim  in  this  action  the  matter 
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alleged  as  a  caose  of  action  in  the  Municipal  Court.  Tiie  order 
cannot  be  Bustained.  Section  817  of  the  Code  of  Civil  Procedure 
authorizes  a  consolidation  of  two  or  more  actions  in  favor  of  the 
saine  plaintiff^  against  the  same  defendant^  where  the  causes  of 
action  are  such  as  may  be  joined.  Section  818  authorizes  such  a 
consolidation  where  one  of  the  actions  is  pending  in  another  court, 
when  this  court  may  remove  the  action  and  consolidate  it  with  an 
action  pending  here.  But  the  two  sections  must  be  read  together 
and  are  applicable  only  where  they  are  in  favor  of  the  same  plain- 
tiff. Such  is  not  this  case,  and  the  sections  cited  above  furnish  no 
authority  for  the  order.  {Miller  v.  Baillardj  124  App.  Div.  555  ; 
Mayor  v.  Coffin^  90  N.  Y.  312.)  Goepel  v.  Bdbinson  Machine  Co. 
(118  App.  Div.  161),  relied  on  to  sustain  the  order,  fell  exactly 
within  the  terms  of  tlie  Code.  The  actions  in  this  court  and  the 
City  Court  were  by  the  same  plaintiff  against  the  same  defendant 
upon  notes  made  at  the  same  time,  arising  out  of  the  same  transac- 
tion, and  to  which  the  same  defenses  applied.  The  defendant  had 
a  right  to  bring  his  action  in  the  Municipal  Court,  a  forum  of  his 
own  choosing,  and  cannot  be  compelled  to  abandon  that  forum  and 
interpose  his  demand  as  a  counterclaim  in  an  action  which  he  can- 
not control  in  another  forum. 

The  order  must  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

Ingbaham,  McLaughlin  and  Clabke,  JJ.,  concurred. 

Laughlin,  J. : 

I  agree  that  the  court  was  without  jurisdiction  to  consolidate  the 
two  actions,  but  I  am  of  opinion  that  the  Supreme  Court  should  have 
stayed  proceedings  in  the  action  in  the  Municipal  Court  until  the 
trial  and  determination  of  this  action,  because  the  Municipal  Conrt 
did  not  have  jurisdiction  to  award  the  plaintiff  in  this  action  the 
judgment  which  he  demands  against  the  physician  for  malpractice, 
and  a  judgment  in  the  Municipal  Court  in  favor  of  the  physician 
for  his  services  would  bar  the  action  for  malpractice.  (See  Gates 
V.  Preston,  41  N.  Y.  113  ;  Blair  v.  Bartlett,  75  id.  150 ;  BeUinr 
ger  v.  Craigue,  31  Barb.  534.) 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Kathan  L.  Steauss,  Plaintiff,  v.  Hanoveb  Rbaltt  and  Construc- 
tion Company  and  The  Bankers'  Surety  Company,  Appellants, 
Impleaded  with  John  J.  Dowlino,  Respondent,  and  Henry  Ahr 
Iron  Works  and  Others,  Defendants. 

First  Department,  July  18, 1909. 

Gontract— building  contract  — when  letter  from  architect  not  equiva- 
lent to  certificate—  approval  by  tenement  house  department. 

Where  a  building  contract  provided  that  no  certificate  of  the  architect  or  payment 
made  under  the  contract  "except  the  final  certificate  or  final  payment "  should 
be  condusiye  evidence  of  performance,  either  in  whole  or  in  part,  letters  writ- 
ten by  the  architect  to  a  plumbing  contractor  asking  him  to  replace  certain 
water  valves  and  stating  that  the  contractor  bad  done  all  that  was  requested 
except  in  connection  with  certain  vents  in  the  roof,  are  not  equivalent  to  a 
final  certificate  of  the  completion  of  the  work  according  to  contract  so  as  to 
entitle  the  contractor  to  foreclose  a  mechanic's  lien. 

Although  such  contract  provided  that  the  final  payment  should  be  due  when 
water  was  turned  on  and  the  work  accepted  by  the  architects  and  approved  by 
the  tenement  house  department  of  the  city,  a  certificate  of  approval  by  the 
building  department  is  not  proof  of  due  performance  by  the  contractor  so  as 
to  entitle  him  to  recover. 

Appeal  by  the  defendants,  the  Hanover  Realty  and  Construction 
Company  and  another,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant  John  J.  Dowling,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  17th  day  of  Novem- 
ber, 1908,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Frederick  E,  Anderson^  for  the  appellants. 

J.  Power  Donellan^  for  the  respondent. 

Houghton,  J.  : 

The  action  was  brought  to  foreclose  a  mechanic's  lien  upon  prem- 
ises in  the  city  of  New  York  owned  by  the  defendant  Hanover 
Realty  and  Construction  Company.  The  respondent  Dowling  had 
the  contract  for  the  plumbing  work  in  the  various  houses  being 
erected  thereon,  and  filed  a  lien  for  the  balance  due  by  the  terms  of  his 
contract  which  he  claimed  to  liave  fully  performed.    The  appellant 
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settled  with  all  the  other  lienors  and  contested  Bowling's  claim  on 
tlie  ground  that  he  had  failed  to  perfonn  his  contract 

The  contract  with  him  provided  that  no  certificate  of  die  archi- 
tect or  paj^ment  made  nnder  the  contract  ^'  except  the  final  certifi- 
cate or  final  payment,  shall  be  conclusive  evidence  of  the  perform- 
ance of  this  contract  either  wholly  or  in  part."  When  the  plumbing 
work  was  about  done,  and  when  Dowling  was  claiming  that  his  con- 
tract was  practically  completed,  the  supervising  architect  wrote  him 
two  letters.  The  first  was  dated  December  27,  1906,  and  was  as 
follows :  ^'  There  is  one  more  item  I  wish  to  call  your  attention  to, 
that  is,  the  two  main  Croton  valves  to  house  S  131-183  Sher- 
man Ave.  do  not  set  down  tight  as  water  gradually  gets  in  past 
the  valve  and  would  suggest  that  you  place  in  two  new  valves  in 
place  of  the  old  ones.  When  your  men  go  up  there  to  do  this  see 
that  they  bring  along  about  one  doz.  of  different  size  washers  and 
give  them  to  the  janitor  there.  Please  inform  me  at  once  when  you 
have  this  done."  The  other  letter  was  dated  January  14-,  1907,  and 
read  :  "  Replying  to  your  inquiry  as  to  the  plumbing  work  at  the 
Sherman  Ave.  houses  on  my  last  investigation  found  that  you  have 
done  all  that  I  requested  except  that  the  connections  to  the  refrig- 
erator vent  above  roofs,  which  will  be  a  question  to  be  determined 
between  the  roofer  and  yourself,  who  should  pay  for  the  damage 
to  the  ceilings  and  walls  by  water  leaking  through  the  roof." 
Various  payments  had  been  made  on  account  of  the  contract  and 
no  certificate  of  the  architect  had  been  required  on  their  being 
made.  The  contract  provided  that  the  final  payment  should  be 
due  "  when  water  is  turned  on  and  work  accepted  by  architect  and 
approved  by  the  Tenement  House  &  Building  Departments,"  and 
respondent  Dowling  introduced  in  evidence  over  the  appellants^ 
objection  a  certificate  of  an  inspector  of  the  building  department  of 
the  borough  of  Manhattan  to  the  effect  that  he  had  examined  the 
premises  and  had  found  them  to  conform  in  all  respects  to  the 
approved  plans  and  specifications  and  the  rules  and  regulations  of 
the  bureau  of  buildings  for  the  borough  of  Manhattan.  Request 
for  such  an  examination  of  some  of  the  houses  at  least  and  for  a 
certificate  had  been  made  by  the  owner. 

The  learned  trial  court  held  that  the  two  letters  of  the  ardiitect 
above  quoted  were  in  effect  a  final  certificate  of  completion  of  the 
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work  according  to  contract,  and  that  taking  them  in  connection 
with  the  certificate  of  the  building  department,  obtained  in  fact  or 
presnmablj  by  the  owner,  they  together  constituted  conclusive  evi- 
dence that  Dowling  had  fully  performed  his  contract,  or  at  least 
estopped  the  owner  from  saying  that  he  had  not  so  performed. 
Entertaining  this  view  the  court  refused  to  permit  the  owner  to 
introduce  evidence  showing  lack  of  performance  either  in  work- 
manship or  material. 

"We  are  of  the  opinion  that  the  two  letters  written  by  the  archi- 
tect to  the  contractor  did  not  constitute  a  final  certificate  within  the 
meaning  of  the  contract.  They  do  not  purport  to  be  certificates. 
It  is  true  they  only  point  out  some  minor  omission  or  defect  and 
state  that  it  has  been  remedied,  but  in  no  sense  do  they  indicate 
that  a  final  and  thorough  examination  of  the  work  had  been  made 
and  found  satisfactory  and  according  to  the  terms  of  the  contract. 

We  are  also  of  the  opinion  that  the  learned  trial  court  gave  undue 
weight  to  the  certificate  of  the  building  department.  The  contract 
provided  that  such  a  certificate  of  approval  should  be  given  before 
the  contractor  was  entitled  to  his  final  payment.  Its  only  probative 
force,  however,  was  that  the  contract  had  been  performed  in  such  a 
way  that  the  building  was  safe  and  healthful.  The  certificate  did 
not  purport  to  and  could  not  determine  that  the  contractor  had  used 
such  materials  as  his  contract  with  the  owner  called  for  and  that 
the  work  had  been  done  in  the  manner  agreed. 

Dowling  gave  evidence  that  the  contract  was  fully  completed  and 
that  the  owner  accepted  it  as  such  and  did  not  make  payment  because 
of  lack  of  funds.  However  this  may  be,  the  decision  was  not  on 
the  merits  upon  the  issue  of  performance,  for  the  owner  appellant 
was  not  permitted  to  develop  its  proof  in  this  respect.  Because  of 
the  refusal  to  allow  such  proof  a  new  trial  must  be  directed. 

The  judgment  is  reversed  and  a  new  trial  granted,  with  costs  to 
the  appellants  to  abide  the  event. 

Inoeaham,  McLaughlin,  Laughlin  and  Clabke,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event. 
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Dana  A,  Patten,  Respondent,  v,  Edward  J.  Lynbtt,  Appellant 

First  Department,  July  18,  1909. 

Bvidenoe  —  damages  —  when  opinion  inadmimible  —  varying  written 
contract  by  parol  —  accord  and  satisfEtction  — damages  for  breach  of 
contract. 

In  an  action  against  the  publisher  of  a  newspaper  to  recover  damages  for  the 
breach  of  a  contract  whereby  the  defendant  was  to  print  certain  advertise- 
ments procured  by  the  plaintiff  for  a  certain  price  per  page,  it  is  error  to  allow 
the  plaintiff  to  give  his  opinion  as  to  how  many  pages  of  the  paper  issued  bj 
the  defendant  after  the  breach  were  paid  advertisements  or  as  to  how  many 
paid  advertisements  he  himself  could  probably  have  obtained  in  that  partico- 
lar  locality  if  he  had  been  permitted  to  fulfill  the  contract. 

The  damage  suffered  by  the  plaintiff  was  not,  under  the  circumstances,  a  mat- 
ter of  his  opinion  but  a  question  for  the  jury  to  determine  upon  such  ma^rial 
facts  as  were  capable  of  proof. 

Where  such  contract  is  silent  as  to  the  sums  the  plaintiff  could  charge  adver- 
tisers procured  by  him,  evidence  of  a  parol  agreement  that  such  advertisers 
were  not  to  be  charged  in  excess  of  a  certain  sum  per  page  is  inadmissible  as 
tending  to  vary  the  terms  of  a  written  instrument. 

Although  the  defendant  during  the  negotiations  for  a  settlement  sent  two 
checks  to  the  plaintiff,  who  kept  one  for  a  month  and  the  other  for  six  weeks, 
there  was  no  accord  and  satisfaction  because  he  finally  returned  both  checks 
and  refused  to  accept  them  in  satisfaction  of  his  claim. 

In  such  action  it  is  error  to  permit  the  Jury  in  addition  to  general  damages  to 
allow  special  damages  on  account  of  advertising  contracts  procured  by  the 
plaintiff  and  used  by  the  defendant,  for  they  formed  part  of  the  general 
damages  caused  by  the  defendant's  breach. 

McLaughlin,  J.,  dissented  in  part  with  memorandum. 

Appeal  by  the  defendant,  Edward  J.  Lynett,  from  a  judgment 
of  the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  13th  day  of  Novem- 
ber, 1908,  upon  the  verdict  of  a  jury,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  23d  day  of  November,  1908,  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Slon  S,  Sobbs  and  Cornelius  Comegys^  for  the  appellant 

Ph^Mp  Carpenter^  for  the  respondent. 
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Houghton,  J. : 

The  plaintiff  is  engaged  in  the  basiness  of  superintending  special 
editions  of  newspapers  thronghout  the  country.  He  solicits  the 
advertisements  for  such  editions  and  directs  the  character  of  the 
publication  and  pays  a  certain  amount  for  the  space  which  his 
advertisements  occupy.  The  defendant  is  the  publisher  and  pro- 
prietor of  the  Scranton  TimeSj  published  at  Scranton,  Penn.  In 
the  summer  of  1906  negotiations  were  had  between  the  plaintiff  and 
the  defendant  looking  to  the  publishing  of  a  special  edition  of  the 
Times  in  celebration  of  the  removal  of  its  plant  to  a  building 
erected  for  its  accommodation.  These  negotiations  terminated  in 
a  written  contract  which,  in  substance,  provided  that  the  plaintiff 
should  supply  canvassers  for  advertisements  for  the  edition  and 
make  collections  for  the  advertisements,  and  furnish  illustrations 
therefor,  and  pay  the  defendant  $76  per  page  for  the  space 
occupied;  and  in  return  the  defendant  was  to  print  the  adver- 
tisements as  directed,  write  up  and  illustrate  the  locality,  advertise 
the  edition  and  furnish  certain  free  advertising  for  plaintiff's 
benefit.  Nothing  was  contained  in  the  written  contract  as  to  the 
right  of  the  defendant,  the  proprietor  of  the  paper,  to  reject  au}^ 
improper  advertisements  or  as  to  what  price  the  plaintiff  should 
charge  for  advertising.  Plaintiff  put  canvassers  at  work  soliciting 
advertisements  and  they  fixed  the  price  for  a  full  page  advertise- 
ment to  the  patrons  of  the  paper  at  $300.  The  defendant  pro- 
tested against  this  and  claimed  that  it  had  been  agreed  that  the 
maximum  price  should  be  $250.  This  was  disputed,  plaintiff  claim- 
ing that  he  had  a  right  to  charge  what  he  liked  and  what  he  could 
get,  the  defendant  insisting  that  it  would  be  of  great  damage  to  the 
paper  and  himself  to  compel  its  patrons  to  pay  over  $250  per  page 
and  that  such  was  the  agreement.  The  plaintiff  refused  to  yield 
and  the  defendant  refused  to  have  any  further  dealings  with  him 
respecting  the  special  edition,  and  proceeded  to  publish  the  edition 
himself,  realizing  a  profit  thereon  from  $2,000  to  $2,600.  Plain- 
tiff's canvassers  up  to  the  time  of  the  disagreement  as  to  the  price 
per  page  to  be  charged  advertisers  and  the  refusal  to  permit  him  to 
continue,  had  secured  contracts  for  advertising  aggregating  about 
$900,  and  these  the  defendant  fulfilled  and  solicited  and  procured 
further  advertisements.     The  plaintiff  brought    this  action  for 
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alleged  breach  of  his  contract  and  recovered  the  sum  of  $5,000  for 
breach  and  in  addition  the  valne  of  the  advertising  contracts  which 
his  canvassers  had  obtained  and  which  the  defendant  carried  out 

Plaintiff  had  had  experience  in  publishing  similar  newspapers  in 
other  cities,  and  against  the  objection  of  the  defendant,  was  per- 
mitted to  give  his  opinion  in  view  of  the  industries  in  and  about 
Scranton,  as  to  what  amount  of  advertising  he  could  probably  have 
gotten  for  the  special  edition  of  the  paper,  and  how  it  would  have 
compared  witli  that  which  the  defendant  obtained,  and  also  as  to 
how  many  pages  of  the  edition  were  paid  matter. 

The  defendant  on  his  part  sought  to  prove  in  justification  of  his 
refusal  to  permit  plaintiff  to  continue,  that  the  agreement  between 
himself  and  the  plaintiff  was  that  advertisers  should  not  be  cliaiged 
more  than  $250  per  page  and  such  evidence  was  excluded  on  the 
gronnd  that  it  tended  to  vary  the  terms  of  the  written  contract. 

It  was  error  to  permit  plaintiff  to  give  his  opinion  as  to  how 
many  pages  of  the  paper  actually  issued  were  paid  advertisements 
or  as  to  how  many  paid  advertisements  he  himself  could  probably 
have  obtained  if  he  had  been  permitted  to  continue  his  contract. 
No  matter  how  great  the  plaintiff's  experience  may  have  been  in 
like  work  and  in  similar  editions  of  newspapers  in  other  cities 
throughout  the  country,  it  was  not  competent  for  him  to  give  his 
opinion  as  to  what  advertising  he  would  probably  have  been  able  to 
secure  in  and  about  the  city  of  Scranton.  He  had  had  no  experience 
of  a  similar  edition  of  a  newspaper  in  tliat  city,  and  there  were  no 
facts,  and  could  have  been  none,  upon  which  he  could  properly  base 
his  opinion.  Advertisers  in  that  city  may  not  have  been  of  the 
same  mind  as  advertisers  in  other  cities  and  may  not  have  viewed 
the  edition  with  such  favor  as  had  been  accorded  similar  editions  ot 
other  papers  in  other  localities.  Opinion  evidence  of  this  character 
is  expressly  condemned  in  Waheinan  v.  Wheeler  <&  Wilson  Jtfg, 
Co.  (101  N.  Y.  217),  and  in  Benyakar  v.  Scherz  (103  App.  Div. 
192).  If  there  was  a  breach  of  the  contract  the  plaintiff  was  enti- 
tled to  recover  from  the  defendant  as  damages  the  value  of  the 
contract  which  he  held.  This  value  was  for  the  jury  to  determine 
upon  such  material  facts  as  were  capable  of  proof.  The  plaintiff 
could  prove  his  experience  in  the  business  of  issuing  special  editions 
of  newspapers,  the  population  and  industries  and  business  import 
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ance  of  Scranton,  and  like  facts,  and  the  character  of  defendant's 
newspaper,  how  many  pages  of  paid  advertisements  the  defendant 
actaally  obtained  for  the  special  edition  a^nd  the  prices  paid,  and  it 
would  then  become  a  question  for  the  jury  to  determine  upon  all 
the  facts  and  without  any  opinion  on  the  subject,  upon  deducting 
all  the  expenditures  which  tiie  plaintiff  would  have  been  put  to  had 
lie  completed  his  contract,  what,  if  anything,  he  had  lost  by  being 
prevented  from  completing.  While  all  these  facts  taken  together 
might  not  form  any  certain  basis  as  to  what  the  plaintiff  lost  they 
would  be  the  best,  from  the  nature  of  the  case,  which  could  be 
proved,  and  upon  them  the  jury  could  base  its  conclusion. 

Personally,  I  am  of  the  opinion  that  the  written  contract,  inspected 
in  the  light  of  defendant's  interest  in  protecting  the  patrons  of  his 
newspaper  from  exorbitant  charges  for  advertising,  shows  on  its 
face  that  it  is  incomplete  and  that  it,  therefore,  comes  within  the 
exception  to  the  rule  as  to  oral  evidence  pointed  out  in  Eighmie  v. 
Taylor  (98  K  Y.  288)  and  StudweU  v.  Bush  Co.,  Ltd.  (126  App. 
Div.  818),  and  hence  that  parol  evidence  of  an  agreement  that 
advertisers  should  not  be  charged  more  than  $250  per  page  was 
admissible ;  but  the  other  members  of  the  court  are  of  the  opinion 
that  such  evidence  tended  to  vary  the  terms  of  the  written  contract 
and  was,  tlierefore,  properly  excluded. 

The  defendant's  answer  failed  to  plead  an  accord  and  satisfaction, 
but  on  the  trial  the  court  permitted  an  amendment  setting  up  that 
defense.  Even  assuming  that  the  court  had  power  on  the  trial  to 
permit  an  amendment  of  such  a  character,  the  defendant  failed  to 
prove  such  a  defense.  Tliere  were  negotiations  toward  a  settle- 
ment and  defendant  sent  two  checks  to  plaintiff  who  kept  them  — 
one  for  about  a  month  and  the  other  for  about  six  weeks  —  and 
finally  returned  both  of  them  refusing  to  accept  them  in  satisfaction 
of  his  claim.  While  the  checks  were  kept  an  unusual  length  of 
time  they  were  finally  returned,  and  the  learned  trial  court  properly 
charged  the  jury  that  an  accord  and  satisfaction  was  not  proven. 

The  jury  were  permitted  to  give  in  addition  to  the  general  dam- 
ages which  they  deemed  plaintiff  had  suffered  from  breach  of  the 
contract,  special  damages  for  the  advertising  contracts  which  plain- 
tiff's canvassers  had  obtained  and  which  the  defendant  used  and 
carried  out.      This  was  erroneous  because  such  special  damages 
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formed  a  part  of  the  general  damage  which  plaintiff  sostained  from 
the  breach  of  the  contract  by  defendant. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event. 

Ingbaham,  Laughlin  and  Clarks,  JJ.,  concurred. 

MoLaughlin,  d.  (concurring) : 

I  concur  in  the  opinion  of  Mr.  Justice  Houghton  in  so  far  as  he 
directs  a  reversal  of  the  judgment  and  for  the  reasons  stated  by 
him.  I  do  not,  however,  agree  with  him  that  the  court  properly 
charged  the  jury  ^^  that  an  accord  and  satisfaction  was  not  proven." 
The  answer  was  amended  at  the  trial,  and  an  accord  and  satisfaction 
was  pleaded  as  a  defense.  The  propriety  of  the  amendment  is 
not  presented  on  this  appeal.  When  the  defendant  sent  the  plain- 
tiff the  two  checks  in  question  he  notified  him  that  the  same  were 
in  full  payment.  The  plaintiff  was  then  bound  to  promptly  return 
the  checks,  or  else  accept  them  upon  the  conditions  imposed.  It 
was  for  the  jury  to  say  whether  he  did  not,  by  retaining  the  checks 
the  length  of  time  he  did,  intend  to  accept  them  in  full  payment 
of  his  claims. 

I  am  of  the  opinion  that  the  court  erred  in  holding,  as  matter  of 
law,  that  the  defense  of  accord  and  satisfaction  was  not  proved. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appel- 
lant to  abide  event. 


Thb  Netogbaph  MANinrAOTUBiNG  CoMPANY,  Appellant,  V.  Geobgb 
R.  ScEUGHAM,  Respondent. 

First  Department,  July  18,  1900. 

Process  —  when  foreign  resident  not  exempt  from  service. 

The  resident  of  a  foreign  State  who  has  been  indicted  here  on  a  criminal  charge 
and  voluntarily  comes  into  the  State  to  defend  the  prosecution  is  not  exempt 
from  the  service  of  process  in  a  civil  suit. 

Appeal  by  the  plaintiflF,  The  Netograph  Manufacturing  Company, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Now 
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York  on  the  19th  day  of  April,  1909,  granting  the  defendant's 
motion  to  set  aside  the  service  of  the  summons  and  complaint 
herein. 

Clarence  Winter,  for  the  appellant 

Zouis  Marshall  and  Abraham  Benedict,  for  the  respondent. 

Houghton,  J. : 

The  defendant  is  a  resident  of  the  State  of  Ohio.  He  was 
indicted  in  the  county  of  New  York  on  a  charge  of  conspiracy. 
In  March,  1909,  trial  on  said  indictment  was  had  and  defendant 
voluntarily  came  from  the  State  of  Ohio  to  the  county  of  New 
York  for  the  purpose  of  defending  himself  thereon  and  appearing 
therein.  The  trial  lasted  several  days  and  was  concluded  on  March 
twenty-sixth,  at  about  four  o'clock  p.  m.,  upon  the  rendering  of  a 
verdict  in  defendant's  favor.  After  the  conclusion  of  the  trial  there 
was  not  time  that  afternoon  for  the  defendant  to  obtain  a  suitable 
train  for  Ohio  and  he  stopped  at  a  hotel  for  the  night.  On  the 
next  morning  at  about  nine  o'clock  the  summons  and  complaint 
herein  were  served  upon  him.  He  moved  to  set  aside  such  service 
on  the  ground  that  it  was  made  upon  him  while  he  was  attending  a 
coart  of  the  State  as  a  party. 

Under  the  circumstances,  he  did  not  remain  an  unreasonable 
length  of  time  before  starting  to  return  to  his  residence.  If  he  had 
been  in  attendance  liS  a  party  or  a  witness  upon  a  civil  action,  it 
would  have  been  entirely  proper  to  set  aside  the  service  of  process 
made  upon  him.  {Goldsmith  v.  HaskeU,  120  App.  Div.  403.)  But 
a  different  rule  applies  to  a  party  in  the  State  attending  his  own 
trial  on  a  criminal  charge.  (  WiUianis  v.  Bacon,  10  Wend.  636 ; 
Adriance  v.  Lagrcvoe,  59  N.  Y.  110 ;  Browning  v.  Ahrams,  51  How. 
Pr.  172;  Slade  v.  Joseph,  6  Daly,  187.)  To  be  sure,  in  all  the 
above  cases  the  defendant  had  been  extradited  and  brought  into 
the  jurisdiction  against  his  will.  On  being  released,  however,  on  the 
criminal  charge  by  acquittal  or  otherwise,  civil  actions  were  brought 
against  the  several  defendants,  and  motions  were  made  to  set  aside 
the  service  on  the  ground  that  they  had  not  had  opportunity  to 
return  to  their  homes,  and  it  was  held  that  they  were  not  entitled 
to  exemption  and  thai  service  of  civil  process  upon  them  was  proper. 
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In  Williams  v.  Bacon  {Bwprd)  Nelson,  J.,  says :  "  The  defend- 
ant (being  in  the  State  under  a  criminal  charge)  is  not  within  the 
rule  privileging  suitors  and  witnesses  from  arrest  (in  a  civil  action) 
whilst  goiqg  to,  attending  at  or  returuing-f  rom  court."  In  AdriamM 
V.  Lagrave  (supra)  the  subject  was  exhaustively  treated,  for  the 
Special  Terra  refused  to  set  aside  the  service  of  civil  process,  and 
on  appeal  to  the  General  Term  (1  Hun,  689)  the  order  was  reversed, 
but  the  Court  of  Appeals  revei'sed  the  order  of  the  General  Term 
and  reinstated  that  of  the  Special  Term. 

If  a  party  who  is  compelled  to  come  to  the  jurisdiction  by  war- 
rant and  extradition  is  not  exempt  from  service  of  civil  process,  it 
•  is  difficult  to  see  how  one  who  comes  voluntarily  to  attend  his  own 
trial  and  to  save  his  bondsmen  is  exempt  from  service. 

In  Sander  v.  Harris  {14:  N.  T.  Sapp.  37)  it  is  intimated  that  if  the 
^defendant  came  to  the  State  voluntarily  for  the  purpose  of  appear- 
ing on  a  criminal  charge  against  himself,  he  would  be  entitled 
to  exemption  from  service  of  civil  process,  but  that  question  was 
not  involved  in  the  case.  In  Zticas  v.  Alhee  (1  Den.  666),  however^ 
the  decision  went  on  the  theory  tliat  it  made  no  difference  whethe; 
the  defendant  came  into  the  State  voluntarily  or  was  brought  in 
from  another  State  to  answer  the  criminal  charge  against  himself. 

The  ground  upon  which  the  decisions  are  based  is  that  arrest 
upon  a  criminal  charge  or  conviction  thereunder  does  not  suspend 
civil  remedies  against  a  person,  and  hence  if  the  rule  of  exemption 
were  applied  and  the  party  charged  was  convicted  and  sentenced  to 
a  long  term  of  imprisonment,  the  creditor  could  have  no  remedy 
until  the  term  of  imprisonment  had  expired  and  the  defendant  had 
had  a  reasonable  opportunity  to  return  to  his  home.  If  the  defend- 
ant had  been  extradited  from  the  State  of  Ohio,  clearly,  under  the 
decisions,  he  would  not  have  been  exempt  from  service  of  civil 
process.  The  fact  that  he  voluntarily  appeared  without  extradition, 
we  do  not  think  entitled  him  to  such  exemption. 

The  order  must  be  reveraed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  denied,  with  ten  dollars  costs. 

Ikgraham,  McLaughlin,  Laughlin  and  Clarke,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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J.  RoMAiNB  Beown  and  Alexander  P.  W.  Kinnan,  as  Executors, 
etc.,  of  Loyal  L.  Smith,  Deceased,  Plaintiffs,  v.  The  Lawrence 
Park  Realty  Company,  Defendant. 

First  Department.  July  13,  1909. 
Tax  — transfer  tax  — equitable  conversion— lien  upon  proceeds  of  sale. 

Where  a  will  directs  executors  to  convert  real  estate  into  money  within  five 
years  and  pay  certain  legacies,  the  lands  themselves  are  not  subject  to  a  lien 
for  the  payment  of  a  transfer  tax,  but  such  lien  attaches  solely  to  the  fund 
which  may  come  into  the  hands  of  the  executors  after  a  sale.  Hence,  one 
who  has  contracted  to  buy  such  lands  from  the  executor,  free  of  incumbrances, 
cannot  refuse  to  take  title  upon  the  ground  that  the  lands  may  be  subject  to  a 
transfer  tax. 

A  transfer  tax  is  not  upon  the  property  of  a  decedent  but  is  a  tax  upon  the  right 
of  succession  to  such  property  through  gift,  bequest,  devise,  descent  or 
distribution. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Thames  F.  Conway^  for  the  plaintiffs. 

Philip  S,  Dean,  for  the  defendant. 

Houghton,  J. : 

The  plaintiffs  are  executors  of  the  last  will  and  testament  of 
Loyal  L.  Smith,  who  died  in  February,  1908,  possessed  of  a  large 
amount  of  personal  property  and  seized  of  several  parcels  of  real 
property,  one  of  which  was  situated  in  the  city  of  Yonkers,  and 
which  the  plaintiffs  contracted  to  sell  to  the  defendant's  assignor 
for  upwards  of  $187,000,  free  from  incumbrances. 

By  his  will  plaintiffs'  testator  bequeathed  a  large  number  of  lega- 
cies to  individuals  and  charitable  corporations,  and  established  cer- 
tain trusts  in  behalf  of  individuals  and  charitable  and  educational 
institutions,  and  directed,  for  the  purpose  of  carrying  out  the  pro- 
visions of  the  will,  that  his  executors  should,  within  five  years,  con- 
vert all  of  his  real  property  into  money,  with  the  exception  of  one 
parcel  which  he  specifically  devised  to  a  relative. 
App.  Div.— Vol,  CXXXIIL        48 
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Some  of  the  legacies  provided  by  the  testator's  will  were  subject 
to  a  transfer  tax  of  five  per  cent,  some  of  one  and  some  of  no  tax 
whatever,  and  none  of  the  legacies  were  payable  until  the  expira- 
tion of  five  years,  except  in  the  discretion  of  the  executors.  No 
transfer  tax  upon  any  of  the  legacies  had  been  paid  by  the  execu- 
tors when  the  contract  for  the  sale  of  the  Yonkers  parcel  was  to  be 
closed  by  delivery  of  deed,  and  the  defendant  refused  to  take  title 
on  the  ground  that  such  transfer  tak  as  might  be  levied  on  any  or 
all  of  the  legacies  given  by  the  will  was  a  lien  on  such  real  prop- 
erty. A  compromise  was  finally  arranged  whereby  a  deed  of  the 
property  was  accepted  upon  plaintiflEs  paying  to  the  State  Comp- 
troller the  sum  of  $20,000  on  account  of  such  transfer  tax  as  might 
be  due  from  legatees  and  devisees  of  testator's  estate,  and  the 
deposit  of  the  sura  of  $10,000  with  the  Mutual  Bank  of  New  York 
to  meet  any  further  claim  for  such  transfer  tax.  This  latter  sum 
was  to  be  held  by  said  bank  until  it  should  be  determined  whether 
or  not  the  transfer  tax  was  a  specific  lien  on  the  real  property 
conveyed,  and  this  submission  is  for  the  purpose  of  determining 
that  question. 

The  stipulated  facts  recite  that  the  real  property  contracted  to  be 
sold  was  a  part  of  the  general  estate  of  the  testator,  and  that  its 
sale  was  for  the  purpose  of  marshalling  assets  to  pay  debts,  expenses 
of  the  estate  and  distribution  in  legacies  according  to  the  terms 
of  the  will.  The  real  property  in  question  was  not  specifically 
devised  nor  was  it  expressly  charged  with  the  payment  of  any 
legacy.  On  the  contrary,  it  formed  a  part  of  testator's  estate,  and 
the  executors  were  specifically  directed  to  sell  it  and  convert  it  into 
money  for  distribution. 

The  tax  imposed  by  the  Transfer  Tax  Act,  in  eflfect  in  February, 
1908  (Tax  Law,*  art.  10,  as  amended  and  remodeled  by  Laws  of  1905, 
chap.  368),  is  not  a  tax  upon  the  property  of  a  decedent,  but  is  only 
a  tax  on  the  right  of  succession  to  such  property  through  gift, 
bequest,  devise,  descent  or  distribution.  {Matter  of  Dows,  167 
N".  Y.  227 ;  Matter  of  Gihon,  169  id.  443 ;  Matter  of  Wolfe,  89 
App.  Div.  349 ;  Tax  Law,  §§  220,  242,  as  amd.  by  Laws  of  1905, 
chap.  368.)    It  is  true  that  section  224  of  the  Tax  Lawf  provides 

•Laws  of  1896,  chap.  908.— [Rep. 

t  Amd.  by  Laws  of  1905,  chap.  36a—  [Rbp. 
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that  every  such  tax  shall  be  a  lien  upon  the  property  transferred 
nntil  paid,  and  makes  both  the  person  to  whom  the  property  is  trans- 
ferred and  the  executor  or  administrator  or  trustee  through  whose 
hands  it  comes  personally  liable  for  its  payment.* 

The  Legislature  could  not  have  intended  by  this  language  to  make 
the  transfer  tax  a  lion  upon  the  specific  property  of  the  decedent 
which  would  come  to  the  hands  of  the  executor  or  administrator  for 
administration.  Manifestly  the  lien  provided  by  this  section  attaches 
only  to  tlie  fnnd  to  be  distributed  or  the  particular  property  when 
it  passes  by  specific  bequest  or  devise.  The  Legislature  mnst  have 
realized  that  it  was  necessary  for  executors  and  administrators  to 
marslial  the  assets  of  their  estates  for  the  purpose  of  paying  debts 
and  expenses  and  to  obtain  funds  for  the  payment  of  legacies.  If 
a  lien  were  to  attach  on  property,  as  it  came  to  their  hands,  it  would 
be  impressed  upon  personalty  as  well  as  realty,  and  it  would  be 
impossible  for  them  to  sell  bonds  or  stocks  or  personal  property  fi*ee 
of  lien,  as  well  as  to  transfer  any  real  property  directed  by  the  will 
to  be  converted  into  personalty.  An  intent  thus  to  hamper  the 
marshalling  of  the  assets  of  the  estate  cannot  be  inferred.  The 
statute  is  amply  satisfied,  in  view  of  the  fact  that  the  tax  is  npon 
the  right  to  succession,  and  not  upon  the  property  of  the  decedent, 
by  holding  that  the  lien  attaches  upon  the  fund  realized  after  the 
assets  of  the  estate  have  been  marshalled  or  the  property  is  ready 
for  distribution  in  kind.  This  interpretation  is  borne  out  by  other 
provisions  of  the  section,  which  direct  an  executor  or  administrator 
to  deduct  the  tax  from  the  legacy  or  distributive  share,  and  to  pay 
it,  and  permit  him,  where  the  legacy  is  specific,  to  collect  the  tax 
upon  its  appraised  value  from  the  legatee,  and  exempt  him  from 
liability  to  deliver  any  specific  legacy  until  he  shall  have  collected 
such  tax  thereon.  Different  rates  of  taxation  are  prescribed  for 
different  classes  of  legatees  and  distributees,  and  it  would  be  impos- 
sible to  apportion  the  different  taxes  upon  the  different  kinds  of 
property,  and  manifestly  unjust  to  fasten  a  lien  for  all  the  tax  upon 
any  one  piece  or  kind  of  property. 

This  view  is  not  weakened  by  the  other  provision  of  the  section 
giving  to  the  executor,  administrator  or  trustee  full  power  to  sell  so 

♦This  part  of  section  was  transferred  by  Laws  of  1905,  chap.  868,  from  §  222, 
as  amd.  by  Laws  of  1901,  chap.  178.—  [Rep. 


Digitized  by 


Google 


756  People  ex  rel.  Browne  v.  KoBNia. 

First  Department,  July,  1909.  [Vol.  138. 

much  of  the  property  of  the  decedent  as  will  enable  him  to  pay 
Buch  tax  in  the  same  manner  as  he  might  be  entitled  to  sell  for  the 
payment  of  debts.  Instances  often  arise  where  the  testator  directs 
that  the  general  legacies  be  paid  in  securities,  or  that  the  residne  of 
the  estate  be  turned  over  in  kind  to  the  residuary  legatee.  In  such 
case  the  lien  attaches  to  the  transfer,  and  if  the  legatee  does  not 
advance  the  money  to  pay  the  tax  the  executor  may  sell  sach 
securities  as  shall  be  necessary  to  do  so. 

Our  conclusion  is,  that  neither  the  whole  nor  any  part  of  the 
transfer  tax  which  the  law  imposed  upon  the  various  legatees  under 
the  will  of  plaintiffs'  testator  was  a  lien  upon  the  real  property 
contracted  to  be  sold,  and  that  the  defendant  was  not  justified  in 
rejecting  title  on  the  sole  ground  that  such  transfer  tax  was  a  lien 
thereon,  and  that  plaintiffs  are  entitled  to  a  judgment  directing  the 
repayment  to  them  of  the  moneys  deposited  with  accumulated 
interest  thereon. 

Judgment  is  directed  accordingly,  without  costs,  as  stipulated. 

IxGRAHAM,  MoLauohlin,  Lauohlin  and  Clarke,  JJ.,  concurred. 

Judgment  ordered  for  plaintiffs,  without  costs.  Settle  order  on 
notice. 


The  People  of  the  State  of  New  York  ex  rel.  Stewart  Browkb 
and  Others,  Respondents,  v.  Samuel  S.  Koknio,  as  Secretary  of 
State  of  the  State  of  New  York,  Appellant. 

First  Department,  July  18,  1900. 

Oorporation  ^denial  of  voting  rights  to  preferred  stockholders  —  Ooniol- 
idated  Laws,  chapter  23,  construed. 

Unless  expressly  forbidden  by  statute  the  certificate  incorporating  a  business  cor- 
poration may  divide  the  stock  into  common  and  preferred  and  deny  to  pre- 
ferred stockholders  the  right  to  vote  in  consideration  of  the  preference  over 
the  common  stock. 

It  was  not  the  intention  of  the  Legislature  in  enacting  chapter  23  of  the  Consol- 
idated Laws  which  provides  in  section  28  that  "  uoless  otherwise  provided  for 
in  the  certificate  of  incorporation,  every  stockholder  of  record  of  a  stock  corpo* 
xation  shall  be  entitled  at  every  meeting  of  the  corporation  to  one  vote  for 
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every  share  of  stock  standing  in  his  name/'  to  prohibit  a  business  corpoiiLtion 
from  denying,  in  its  certificate  of  incorporation,  voting  rights  to  the  holders  of 
preferred  stock. 
Hence,  the  Secretary  of  State  will  be  compelled  by  mandamus  to  file  a  certificate 
of  incorporation  containing  such  provision. 

Appeal  by  the  defendant,  Samuel  S.  Koenig,  as  Secretary  of 
State,  etc.,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  3d  day  of  Jufte,  1909,  granting  a 
peremptory  writ  of  mandamus  against  the  defendant  as  Secretary  of 
State,  commanding  him  upon  tender  of  the  fees  allowed  by  law  to 
file  and  record  a  certilicate  of  incorporation  tendered  by  the 
National  Investing  Company. 

Edward  R,  O^MaLley^  Atioriiey-Oeneral  \Jao6b  Franks  Deputy 
Attorjiey- General],  for  the  appellant. 

Andrew  Gilhooly^  for  the  respondents, 

Houghton,  J. : 

Eelators  presented  to  defendant  as  Secretary  of  State  for  filing 
and  record  a  certificate  of  incorporation  of  the  National  Investing 
Company,  a  business  corporation  organized  for  the  purpose  of 
doing  the  business  of  buying  and  selling  and  leasing  real  and  per- 
sonal property,  and  dealing  in  securities  thereon  and  buying  and 
selling  stocks  and  other  evidences  of  indebtedness  of  any  corpora- 
tion and  issuing  in  exchange  therefor  its  own  stock  iind  bonds. 
The  certificate  of  incorporation  provided  that  the  stock  should  be 
divided  into  one-half  preferred  and  one-lialf  common,  the  preferred 
to  receive  cumulative  dividends  at  the  rate  of  six  per  cent  before 
any  dividends  on  tlie  common  should  be  paid,  and  to  have  certain 
rights  upon  dissolution  of  the  corporation  over  the  common  stock.  It 
was  further  provided  in  the  certificate  that  the  holders  of  preferred 
stock  sliould  have  the  right  to  vote  only  upon  certain  matters  relating 
to  corporate  management.  They  were  given  no  right  to  vote  for 
directors  of  the  corporation.  For  this  reason  the  Secretary  of  State 
refused  to  file  the  certificate,  and  the  relators  applied  for  a  per- 
emptory mandamus  directing  him  to  do  so.  From  the  order  direct- 
ing that  such  a  mandamus  issue  the  defendant  appeals. 

The  tender  of  the  certificate  to  the  Secretary  of  State  was  after 


Digitized  by 


Google 


758  PbOPLB  BX  BEL.  BbOWNE  V.  KoBNIG. 

First  Department,  July,  1909.  [Vol.  18S. 

February  17, 1909,  when  chapter  23  of  the  Consolidated  Laws  went 
into  effect,  and  the  defendant  contends  that  by  that  law  no  class  of 
stock  can  be  deprived  of  its  voting  power.  Section  3,  subdivision 
8,  of  that  chapter  provides  that  "the  term  *  member  of  a  corporar 
tion '  shall  include  every  person  having  a  right  to  vote  at  a  meeting 
of  the  corporation  for  the  election  of  directors,  other  than  a  person 
having  a  right  to  vote  only  upon  a  proxy  ;"  and  section  23  provides 
that  *'  unless  otherwise  provided  in  the  certificate  of  incorporation, 
every  stockholder  of  record  of  a  stock  corporation  shall  be  entitled 
at  every  meeting  of  the  corporation  to  one  vote  for  every  share  of 
stock  standing  in  his  name  on  the  books  of  the  corporation  ; "  and 
section  24  provides  that  "  The  certitieate  of  incorporation  of  any 
stock  corporation  may  provide  that  at  all  elections  of  directors  of 
such  corporation  each  stockholder  shall  be  entitled  to  as  many  votes 
as  shall  equal  tlie  number  of  his  shares  of  stock  multiplied  by  the 
number  of  directors  to  be  elected,  and  that  he  may  cast  all  of  such 
votes  for  a  single  director,  or  may  distribute  them  among  the  num- 
ber to  be  voted  for,  or  any  two  or  more  of  them  as  he  may  see  fit, 
which  right  when  exercised  shall  be  termed  cumulative  voting." 

The  learned  Deputy  Attorney-General  contends  that  the  above 
provisions  of  the  law  forbid  the  excluding  of  any  class  of  stock- 
holders from  voting  for  directors  of  the  corporation,  and  hence  that 
a  certificate  that  so  provides  is  not  entitled  to  be  filed.  His  argu- 
ment is  that  the  phrase  "  Unless  otherwise  provided  in  the  certificate 
of  incorporation,"  found  at  the  beginning  of  section  23,  relates  only 
to  the  cumulative  vote  permitted  by  section  24,  and  that  it  is  not 
broad  enough  to  permit  the  certificate  of  incorporation  to  provide 
that  a  preferred  stockholder  shall  be  limited  in  his  right  to  vote 
concerning  matters  affecting  the  corporation. 

Unless  expressly  forbidden  by  statute,  the  articles  of  incorpora- 
tion may  divide  the  stock  into  common  and  preferred,  and  may 
provide  that  the  preferred  stockholders  shall  be  deprived  of  voting 
power  in  consideration  of  the  preferences  over  the  common  stock 
which  is  given  them.  Such  a  provision  is  but  an  arrangement 
between  two  classes  of  stockholders  which  does  not  concern  the 
public  and  does  not  violate  any  rule  of  the  common  law  or  any  rule 
of  public  policy.  {State  ex  rel.  Frank  v.  Swanger^  190  Mo.  561 ; 
1  Thomp.  Corp.  [2d  ed.]  §  859 ;  2  Cook  Corp.  [6th  ed.]  §  622b.) 
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The  law  of  Missouri  with  respect  to  the  right  of  a  stockholder  to 
vote  his  stock  is  similar  to  our  own,  except  that  the  Constitution  of 
that  State  insures  such  right  rather  than  bj  an  enactment  of  the 
Legislature,  and  in  State  ex  rel.  Frank  v.  Swanger  {supra)  the 
defendant  Secretary  of  State  had  refused  to  file  a  certificate  of 
incorporation  because  it  provided  that  preferred  stockholders  should 
not  have  the  right  to  vote.  The  entire  question  was  discussed  in 
an  exhaustive  and  well-considered  opinion  and  the  conclusion  was 
reached  that  notwithstanding  the  guaranty  to  stockholders  of  the 
right  to  vote  contained  in  the  Constitution,  it  was  proper  to  pro- 
vide in  a  certificate  of  incorporation  that  preferred  stockholders 
should  have  no  right  to  vote,  because  it  amounted  to  a  mere  agree- 
ment to  refrain  from  so  doing,  and  the  Secretary  of  State  was 
directed  to  receive  and  file  the  certificate. 

Section  24  of  our  General  Corporation  Law,  above  quoted,  pre- 
scribes that  the  certificate  of  incorporation  may  provide  for  cumulative 
voting.  It  is  only  by  a  strained  and  narrow  construction  that  the 
phrase  "unless  otherwise  provided  in  the  certificate  of  incorporation  " 
contained  in  section  23  can  be  held  to  relate  only  to  cumulative  voting. 
The  more  natural  construction  is  that  it  permits  the  certificate  of 
incorporation  to  provide  what  right  to  vote  various  classes  of  stock- 
holders shall  possess.  In  view  of  the  fact  that  it  is  perfectly  lawful 
for  different  classes  of  stockholders  to  agree  amongst  themselves, 
through  the  certificate  of  incorporation  that  one  class  shall  have  no 
vote  upon  all  or  certain  questions  relating  to  the  management  of  the 
corporation,  and  that  such  an  agreement  does  not  contravene  public 
policy  or  affect  the  public,  we  are  of  the  opinion  that  the  Legisla- 
ture did  not  intend  to  compel  every  class  of  stockholders  to  be 
endowed  with  the  right  to  vote,  or  to  prohibit  the  formation  of  a  cor- 
poration which  deprived  the  preferred  stockholders  of  voting  power. 

It  follows  that  the  Secretary  of  State  was  not  justified  in  refusing 
to  file  the  certificate,  and  that  the  order  directing  the  issuing  of  a 
mandamus  compelling  him  to  accept  it  was  proper  and  should  be 
affirmed. 

Ikgraham,  McLaughlin,  Latjghlin  and  Clarke,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Digitized  by 


Google 


760  McCoRMioK  V.  Rochester  Railway  Co. 


Fourth  I>epartment,  July,  1909.  [YoL  Ida. 

Maby  a.  MoCormiok,  as  Administratrix,  etc.,  of  Frank  BL 
McCoBMicK,  Deceased,  Respondent,  v.  Roohboteb  Rallwat 
Company,  Appellant. 

Fourth  Department,  July  6,  1909. 

Railroad  —  negligence  causing  death — proximate  cause  of  death — when 
question  for  jury  —  damages  —  verdict  not  excessive  —  compromise 
verdict. 

Action  to  recover  damages  for  negligence  causing  death.  The  only  defense  was 
that  the  injuries  received  by  the  dece<lcnt  were  not  the  proximate  cause  of  his 
death,  on  which  issue  physicians  gave  conflicting  opinions.  Evidence  exam- 
ined, and  held^  that  vhe  question  was  properly  left  to  the  jury  and  that  a  verdict 
for  the  plaintiff  was  not  against  the  weight  of  evidence. 

A  verdict  of  ^12,958  for  the  death  of  a  man  thirty -five  years  of  age,  who  was  in 
apparent  good  health  and  conducting  a  profitable  business,  and  who  leaves 
surviving  a  wife  and  daughter,  is  not  excessive. 

A  judgment  on  such  verdict  will  not  be  reversed  merely  because  it  was  a 
"quotient"  verdict  resulting  from  a  compromise  by  the  jurors. 

Williams,  J.,  dissented. 

Appeal  by  tlie  defendant,  the  Rochester  Railway  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  2d  day  of 
July,  1908,  upon  the  verdict  of  a  jury  of  $12,958.33^,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  same  day  denying 
the  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  commenced  on  the  25th  day  of  March,  1907,  to 
recover  damages  resulting  from  the  death  of  plaintiff's  intestate 
alleged  to  have  been  caused  solely  through  the  negligence  of  the 
defendant. 

W.  A,  MaUon^  for  the  appellant. 

Eugene  J.  Dwyer  and  Charles  E.  CaUaham,^  for  the  respondent. 

McLennan,  P.  J. : 

The  facts  relating  to  the  accident,  which  occurred  on  the  10th 
day  of  October,  1906,  at  about  seven  o'clock,  p.  m.,  are  not  in 
dispute.  It  is  not  claimed  by  the  appellant  that  its  negligence  did 
not  cause  the  accident  or  that  the  deceased  was  chargeable  with 
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contribatory  negligence.  Practically  the  only  question  presented 
by  the  appeal  is  :  Was  tlie  injury  wliich  decedent  received  the  cause 
or  the  proximate  cause  of  his  deatli }  He  was  a  passenger  on  one 
of  defendant's  cars,  being  operated  in  the  city  of  Rochester,  N.  Y., 
and  at  the  time  was  standing  on  the  rear  platform.  The  car 
stopped  at  the  corner  of  Caledonia  avenue  and  Garden  street  for 
the  purpose  of  letting  off  and  taking  on  passengers.  While  so 
standing  another  of  defendant's  cars,  which  was  following,  slid  into 
or  collided  with  it.  The  jar  or  collision,  although  not  severe, 
caused  him  to  fall  backwards  and  strike  tl)e  small  of  his  back  against 
a  hook  or  projection  at  the  rear  end  of  the  car.  He  fell  to  the 
floor,  complained  of  having  received  an  injury  to  his  back,  was 
helped  up  by  other  passengers  and  taken  into  the  body  of  the  car, 
where  he  rode  to  his  destination,  a  short  distance  beyond,  where  lie 
attended  a  party ;  but  while  there  he  complained  of  pain  in  his  back 
and  soon  after  returned  from  there  on  the  street  car  to  his  home. 
Upon  retiring  that  night  his  wife  discovered  that  there  was  a  black 
and  blue  spot  at  the  small  of  his  back  at  the  place  where  he  claimed 
he  had  come  in  contact  with  the  hook  or  projection  upon  the  rear  end 
of  the  vestibule  of  the  car  upon  which  he  was  riding.  Neitlier  thought 
apparently  that  the  injury  was  serious.  On  the  following  morning  his 
family  physician  was  called  and  he  diagnosed  the  injury  as  a  simple 
bruise  and  he  assured  the  decedent  that  he  would  soon  fully  recover 
from  the  effects  thereof.  As  a  result  of  such  injury,  which  at  first 
seemed  so  trivial,  deceased  was  confined  to  his  bed  for  ten  or 
twelve  days,  after  which  he  was  able  to  be  up  and  around  the 
house,  but  he  remained  indoors  for  six  or  seven  weeks.  After  that 
he  went  out  of  doors,  walked  and  visited,  and  called  at  his  place  of 
business  two  or  three  times  a  day,  always  using  a  cane  to  assist  him 
in  walking.  On  the  fourteenth  day  of  January,  after  the  accident, 
he  was  at  his  place  of  business  practically  the  entire  day  and  even- 
ing. On  the  evening  of  Januai'y  twenty-fourth  he  attended  a  lodge 
meeting,  traveling  by  street  car  from  his  home  to  the  place  where 
the  lodge  meeting  was  held,  and  walked  up  a  steep  stairway,  con- 
sisting of  twenty-eight  steps;  then  walked  through  an  ante-room 
across  the  lodge  room  to  the  secretary's  desk,  where  he  immediately 
suffered  a  stroke  of  apoplexy  and  soon  became  unconscious.  He 
was  taken  home  and  remained  unconscious  until  his  death,  which 


Digitized  by 


Google 


762  MoCoRMIOK  V.  BOOHESTER  RAILWAY  Co. 

Fourth  Department,  July,  1909.  [Vol.  18& 

occurred  seven  days  later,  on  January  31,  1907*  Prior  to  the 
injury  the  deceased,  so  far  as  he  or  his  friends  knew,  was  a  per- 
fectly healthy  man.  He  weighed  from  between  175  to  180  ponndfl. 
He  had  attended  regularly  to  his  business ;  Iiad  never  been  sick  and, 
so  far  as  known,  was  in  a  perfectly  healthy  condition,  mentally  and 
physically.  After  the  injury  he  lost  from  twenty  to  thirty-five 
pounds  in  weight  and  the  injury  produced  a  condition  known  as 
neurasthenia.  After  his  death  an  autopsy  was  performed  and  a  clot 
of  blood,  weighing  one  and  one  half  ounces,  was  found  in  the  left 
lateral  ventricle  of  the  brain.  The  arteries  of  the  body  were  fonnd 
to  be  in  a  sclerotic  or  hardened  condition.  The  kidneys  were 
apparently  diseased,  and  the  heart  weighed  twenty-four  ounces  and 
was  about  twice  the  size  of  a  normal  heart.  The  immediate  cause 
of  death  was  determined  to  be  cerebral  apoplexy  —  the  rupture  of 
an  artery  in  the  brain.  After  the  autopsy  a  portion  of  the  brain, 
kidneys  and  spinal  cord  was  analyzed  and  it  was  found  that  there 
was  a  sclerotic  condition  of  the  arteries,  the  kidneys  showed  that 
the  patient  was  suffering  from  Bright's  disease  and  the  spinal  cord 
was  found  to  be  in  all  respects  normal. 

Several  physicians  called  by  the  plaintiff  testified  in  substanco 
that  in  their  opinions  the  injury  which  the  plaintiffs  intestate 
received  was  a  contributory  cause  of  his  death.  The  medical  wit- 
nesses called  by  the  defendant  testified  that  the  death  of  plaintifiPs 
intestate  was  in  no  manner  caused  by  such  injury.  Whether  or 
not  such  injury  caused  the  death  was  practically  the  only  question 
of  fact  submitted  to  the  jury.  Such  issue  was  fairly  submitted  by 
the  learned  trial  court,  and  I  tliink  it  cannot  be  said  that  tlie  find- 
ing of  the  jury  upon  that  issue  was  contrary  to  or  against  the  weight 
of  the  evidence.  The  important  fact  appears  without  contradiction 
that  prior  to  the  accident  plaintiffs  intestate  was  a  healthy,  strong 
man,  attending  to  his  business  each  day.  He  or  his  friends  had  no 
knowledge  that  he  was  suffering  from  any  disease.  Immediately 
after  the  accident  he  became  sick,  was  confined  to  his  bod  for  a 
considerable  time,  commenced  to  lose  flesh  and  gradually  declined 
in  health  and  vigor  until  the  day  of  his  death,  which  occurred  about 
four  months  later. 

In  view  of  those  facts,  which  are  uncontradicted,  we  think  the 
testimony  of  the  experts  called  by  the  defendant  who  say  in  sub- 
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stance  that  the  accident  did  not  cause  the  condition  referred  to  and 
subsequently  bis  death,  should  not  be  accepted  as  against  the  testi- 
mony of  the  witnesses  called  by  the  plaintiif ,  who  assert  that  in  their 
opinions  such  condition  and  death  did  result  because  of  the  injury 
which  the  deceased  received.  The  question  whether  or  not  such 
injury  caused  the  death  of  the  plaintiff,  under  all  the  circumstances, 
was  fairly  one  of  fact,  and  we  can  see  no  reason  for  disturbing  the 
finding  of  the  jury  in  that  regard. 

I{  either  can  we  say  that  the  damages  awarded  by  the  jury  were 
excessive.  He  was  a  man  thirty-five  years  of  age  and  apparently 
in  perfect  health,  conducting  a  profitable  business,  and  left  him  sur- 
viving a  wife  and  one  daugiiter,  and  we  think  it  cannot  be  said  that 
under  the  evidence  the  amount  awarded  as  damages  for  his  death 
was  excessive. 

We  do  not  think  that  the  judgment  should  be  reversed  because 
the  verdict  is  a  "  quotient "  verdict,  so  called.  The  case  of  Driscoll 
V.  NeUigan  (46  App.  Div.  324)  would  seem  to  be  exactly  in  point. 
It  was  said  in  the  head  note:  "Where  the  individual  members 
of  a  jury  might  have  reached  different  conclusions  from  the  evi- 
dence as  to  the  precise  amount  of  the  plaintiff's  claim  and  of  the 
defendant's  counterclaim,  the  verdict  rendered  will  not  be  set  aside 
solely  because  it  was  the  result  of  a  compromise."  In  this  case 
there  is  nothing  to  indicate  (except  as  the  result  of  speculation) 
that  each  member  of  tlie  jury  did  not  determine  that  the  plain- 
tiff was  entitled  to  recover,  because  of  the  death  of  her  intestate, 
exactly  the  sum  which  was  awarded. 

We  do  not  consider  that  any  of  the  exceptions  which  have  been 
called  to  our  attention  present  error  which  require  the  reversal  of 
the  judgment 

We,  therefore,  conclude  that  the  judgment  and  order  appealed 
from  should  be  affirmed,  with  costs. 

All  concurred,  except  Williams,  J.,  who  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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Edward  J.  Heilig,  Respondent,  v.  William  J.  Burns,  Appellant, 
Impleaded  with  the  Delaware,  Lackawanna  and  WESTEior 
Railroad  Company,  Defendant. 

Fourth  Department,  July  6,  1909. 

Master  and  servant  —  negligpence  —  injury  by  fall  of  tie  from  trestle— 
facts  not  Justifying  recovery. 

Action  under  the  Employers'  Liability  Act  to  recover  for  personal  injuries.  The 
plaintiff,  operating  a  hoisting  engine  placed  in  a  shanty  under  a  coal  trestle  in 
process  of  construction,  was  injured  by  the  fall  of  a  timber  from  the  trestle 
above.  It  appeared  that  the  defendant's  foreman  directed  the  workmen  to 
move  a  tie  weighing  about  200  pounds  along  the  trestle  by  means  of  a  wheeled 
support  called  a  *'  dolly."  The  trestle  was  icy  and  the  workmen  steadied  the 
tie  by  means  of  hooks  while  carrying  it  on  the  dolly.  The  wheel  of  the  dolly 
struck  a  projection  on  the  trestle,  the  timber  swung  around  and  fell  owing  to 
the  fact  that  the  workmen  lost  hold  of  it.  There  was  no  claim  of  any  defect 
in  the  trestle  or  implements  furnished  to  the  workmen.  On  all  the  evidence, 
Tield,  that  a  finding  of  negligence  on  the  part  of  the  defendant  by  reason  of  the 
fact  that  he  allowed  the  tie  to  be  moved  by  means  of  a  dolly  was  against  the 
weight  of  evidence. 

Eruse,  J.,  dissented,  with  memorandum. 

Appeal  by  the  defendant,  William  J.  Barns,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office 
of  the  clerk  of  the  county  of  Oswego  on  the  31st  day  of  October, 
1908,  upon  the  verdict  of  a  jury  for  $3,500,  and  also  from  an  order 
entered  in  said  clerk's  oflSce  on  the  29th  day  of  Octol>er,  1908, 
denying  the  said  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

The  action  was  commenced  on  the  7th  day  of  April,  1908,  against 
both  defendants  jointly  to  recover  damages  resulting  from  bodilj 
injuries  sustained  by  the  plaintiff  alleged  to  have  been  caused  solely 
through  their  negligence.  During  the  trial  an  order  was  made  dis- 
missing the  complaint  as  to  the  defendant  Delaware,  Lackawanna 
and  Western  Railroad  Company  (from  which  no  appeal  is  taken), 
and  the  trial  proceeded  against  the  defendant  Burns  with  the  result 
stated. 

ElisTia  B,  Powell  and  Edward  Schoenecky  for  the  appellant 
-Z?.  jP.  Morehouse^  for  the  respondent. 
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McLennan,  F.  J. : 

The  action  is  brought  under  the  Employers'  Liability  Act  (Laws 
of  1902,  chap.  600).  The  accident  from  which  plaintiff's  injuries 
resulted  occurred  on  the  22d  day  of  January,  1908,  at  about  eleven 
o'clock  A.  M.  At  the  time  he  was  in  the  employ  of  the  defendant 
Burns  engaged  in  operating  a  gasoline  engine,  which  was  located  in  a 
small  shanty  erected  to  protect  it  and  him  from  the  weather.  While 
the  plaintiif  was  in  the  shanty  attending  to  his  duties  a  timber  fell 
from  the  deck  of  a  large  coal  trestle  which  Burns  was  building  for 
the  Delaware,  Lackawanna  and  Western  Railroad  Company  in  the 
city  of  Oswego,  N.  Y.,  through  the  roof  of  the  shanty  striking  the 
plaintiff  and  causing  the  injuries  for  which  he  seeks  to  recover. 

It  is  not  claimed  tiiat  the  plaintiff  was  guilty  of  contributory 
negligence,  and  only  two  questions  need  be  considered  upon  this 
appeal :  1.  Was  the  defendant  Burns  guilty  of  such  negligence  as 
to  render  him  liable  under  the  Employers'  Liability  Act  ?  2.  Did 
the  notice  which  was  served  upon  Burns  by  the  plaintiff  comply 
with  the  requirements  of  section  2  of  such  acti 

The  coal  trestle  which  Burns  was  erecting  extended  in  a  north- 
erly and  southerly  direction ;  the  main  part  of  the  structure,  where 
the  bins  were  to  be  located,  was  two  hundred  feet  long,  forty  feet 
wide,  and  the  deck,  so  called,  was  about  twenty  feet  from  the 
ground,  and  from  it,  on  an  easy  and  regular  grade,  an  approach  or 
incline  extended  northerly  to  Utica  street,  where  the  tracks  of  the 
company's  railroad  were  located,  and  over  such  incline  when  com- 
pleted, its  cars  were  to  pass  in  delivering  coal  to  the  trestle.  At  the 
time  of  the  accident  two  pairs  of  stringers  had  been  laid  upon  bents 
about  twelve  feet  apart  and  extended  practically  from  tlie  foot  of 
the  incline  along  the  structure  for  its  entire  length.  Such  stringers 
were  made  of  timbers  eight  inches  wide  and  fourteen  inches  deep, 
two  of  them  being  bolted  together,  so  as  to  break  joints,  thus  mak- 
ing a  continuous  stringer  sixteen  inches  wide,  on  top  and  bottom, 
and  fourteen  inches  deep.  The  upper  surface  of  such  stringers  was 
smooth  and  from  the  top  of  the  incline  for  the  entire  length  of  the 
trestle  proper  they  were  laid  perfectly  level  so  that  one  would  be 
under  each  rail  of  the  two  railroad  tracks  which  were  to  be  built. 
There  was  an  open  space  of  three  feet,  two  inches  in  width  between 
the  stringers  composing  each  pair  and  on  the  top  of  them  ties  were 
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to  be  laid,  consisting  of  timbers  eight  inches  square  and  nine  feet 
long,  made  of  Georgia  pine  and  weigliing  about  two  hundred 
pounds  each,  which  had  to  be  taken  from  the  ground  and  placed 
upon  the  top  of  the  incline  and  deck  of  the  trestle.  To  facilitate 
the  doing  of  such  work  and  for  the  purpose  of  raising  other  timbers, 
the  engine  which  the  plaintiflE  was  operating  had  been  installed 
under  the  structure,  at  about  the  point  where  the  incline  connected 
with  the  deck  of  the  trestle  proper.  By  means  of  such  engine  and 
other  appliances  connected  therewith  a  number  of  ties  had  been 
raised  from  the  ground  and  piled  on  tlie  easterly  pair  of  stringers  at  a 
point  on  the  trestle  about  one  hundred  feet  southerly  from  the  top 
of  the  incline,  and  three  employees,  each  of  whom  had  experience 
in  handling  timbers  on  similar  structures,  were  directed  by  the  fore- 
man or  superintendent  of  the  defendant  to  move  such  ties  to  a 
point  just  south  of  where  the  incline  joined  the  trestle  proper  and 
place  them  upon  some  boards,  where  they  would  be  accessible  to 
the  carpenters,  who  were  putting  them  in  place.  At  the  point 
where  the  incline  and  deck  joined,  the  end  of  one  of  the  timbers 
forming  the  stringer  at  the  top  of  the  incline  projected  an  inch  and 
a  half  above  the  end  of  the  corresponding  timber  in  thcstringer  on 
the  deck  of  the  trestle ;  but  this  point  was  not  within  the  space 
over  which  the  ties  were  directed  to  be  moved.  In  carrying  ont 
their  instructions  the  men  placed  one  of  the  ties,  of  the  dimensions 
and  weight  stated,  upon  what  is  called  a  "  dolly,"  which  consists  of 
a  wheel  fourteen  inches  wide  and  six  inches  in  diameter,  with  a 
platform  on  top  about  eighteen  inches  square.  Being  thus  loaded 
with  one  tie,  the  "  dolly "  was  started  northerly  on  the  easterly 
stringer  (which  was  perfectly  level  and,  as  we  have  seen,  formed  a 
walk  sixteen  inches  wide)  towards  the  incline,  where  the  tie  was  to 
be  put  in  place  by  the  carpenters.  One  of  the  men  was  in  front  of 
the  tie,  having  hold  of  it  with  what  is  called  a  double  timber  hook, 
holding  in  his  hands  one  end  of  the  handle,  the  other  end  resting 
upon  the  timber,  which  formed  a  lever  by  which  the  hooks  could 
be  drawn  into  it,  and  he  was  necessarily  walking  backwards  on  the 
stringer.  Another  man,  with  a  like  timber  hook,  which  was  hand* 
led  in  the  same  manner,  had  hold  of  the  other  end  of  the  tie  and 
was  following  on  the  same  stringer.  The  third  employee  was  not 
aiding  in  moving  the  timber,  but  apparently  was  bossing  the  job 
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of  conveying  the  railroad  tie,  which  only  weighed  two  hundred 
ponnds,  a  distance  of  one  hundred  feet,  upon  a  perfectly  level 
walk,  sixteen  inches  wide,  and  there  was  another  stringer  or  walk 
parallel  to  and  exactly  like  it  only  three  and  one-half  feet  distant.  It 
appears  that  the  tie  was  icy,  the  work  being  done  in  the  wintertime, 
and  that  the  stringers,  from  like  cause,  were  more  or  less  slippery. 
Instead  of  stopping  the  "  dolly  "  at  the  point  where  the  tie  should 
have  been  unloaded  in  order  to  place  it  upon  the  boards,  as  directed, 
which  were  southerly  from  the  top  of  the  incline,  the  "  dolly  "  was 
permitted  to  proceed  until  the  wheel  struck  the  projection,  to  which 
attention  has  been  called,  the  jar  swung  the  timber  around,  the  two 
men  lost  hold  of  it  and  it  fell  down  from  the  deck  of  the  trestle 
through  the  roof  of  the  shanty  where  the  plain  tiflE  was  working,  and 
it,  or  portions  of  the  roof,  struck  him  and  caused  the  injuries  for 
which  he  complains. 

It  appears  that  while  no  direction  was  given  by  defendant's  fore- 
man as  to  the  method  which  should  be  employed  in  moving  the 
ties  in  question,  he  knew,  as  did  the  defendant  Burns,  that  in  the 
erection  of  the  structure  the  employees  were  accustomed  to  move 
like  timbers  on  the  deck  of  the  trestle  by  means  of  a  "  dolly  "  and 
in  the  same  manner  as  the  tie  which  fell  was  being  moved,  but  in 
moving  like  timbers  by  such  method  in  the  erection  of  the  structure 
in  question,  which  had  occupied  several  weeks,  no  accident  had 
occurred.  It  appears  tliat  it  was  a  common  and  usual  method  and 
one  which  had  been  in  vogue  a  great  number  of  years.  Of  course, 
no  witness  testified  that  he  had  seen  it  used  under  exactly  similar 
conditions,  to  wit,  when  the  timber  to  be  moved  was  icy ;  when 
the  stringer  was  sixteen  inches  wide,  was  slippery  and  twenty  feet 
above  the  ground.  Witnesses  testified  that  if  the  tie  had  been 
placed  across  the  easterly  pair  of  stringers,  a  rope  attached  to  each 
end,  two  men  (one  walking  on  each)  by  pnlling  the  ropes  could 
move  it  safely.  It  is  apparent  that  such  method  would  be  abso- 
lutely safe  if  the  two  men  pulled  even  ;  otherwise  not.  Other  wit- 
nesses testified  that  a  better  method  would  be  to  have  employed 
four  men  to  carry  the  stick,  each  two  provided  with  a  double- 
bandled  timber  hook,  two  of  them  walking  backwards,  one  on  each 
stringer,  and  the  other  two  following.  Undoubtedly  snch  method 
would  be  safe  unless  one  of  the  men  stumbled  or  the  hooks  in  some 
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manner  became  loosened,  in  which  case  the  timber,  of  course,  would 
fall  to  the  ground.  Undoubtedly  an  employee  who  was  reasonably 
strong  could  have  carried  the  timber  in  question  on  his  shoulder 
with  perfect  safety  in  case  he  did  not  slip  or  stumble.  If  he  did 
the  tie  would  fall  as  in  this  case. 

Under  such  state  of  facts  was  the  defendant  Burns  guilty  of 
actionable  negligence  ?  It  is  not  claimed  by  the  respondent  that 
the  defendant  was  negligent  because  of  any  failure  to  provide 
proper  and  suitable  appliances  for  carrying  the  tie.  It  was  conceded 
on  tlie  trial  that  sufficient  and  proper  timber  hooks  were  furnished. 
No  suggestion  is  made  that  the  engine  which  the  plaintiff  was 
operating  was  improperly  located.  Neither  is  it  urged  that  it  and 
the  engineer  should  have  been  protected  by  a  stronger  or  more  sub- 
stantial shanty.  It  is  not  claimed  that  any  part  of  the  trestle  proper 
or  of  the  incline  was  defective,  improperly  constructed  or  unsuit- 
able for  the  purposes  intended.  The  sole  claim  now  is  that  the 
defendant  was  guilty  of  negligence  becanse  he  permitted  the  tie  in 
question  to  be  moved  by  means  of  a  "  dolly  "  under  the  conditions 
which  existed.  It  is  claimed  that  he  ought  to  have  seen  to  it  that 
it  was  moved  by  one  of  the  other  methods  referred  to  or  by  some 
method  other  than  the  one  by  which  it  was  moved.  This  was  the  only 
question  submitted  to  the  jury  by  the  learned  trial  court.  The  court 
said  :  "  Was  the  defendant  negligent  in  not  providing  a  reasonably 
safe  place  to  work  because  of  the  fact  of  the  method  of  handling 
timbers  which  was  employed  on  this  occasion  and  which  in  fact  did 
result  in  the  falling  of  the  timber  and  the  injury  to  the  plaintiff?" 
No  other  question  was  submitted.  Every  other  issue  raised,  either 
by  the  pleadings  or  upon  the  trial,  was  eliminated.  The  jury  found 
in  favor  of  the  plaintiff  upon  the  single  question  so  submitted. 

We  think  such  finding  is  clearly  contrary  to  and  against  the 
weight  of  the  evidence.  Two  men,  experienced  in  handling  tim- 
bers, were  engaged  in  cairying  a  square  stick  which  weighed  only 
200  pounds.  They  were  provided  with  proper  and  suitable  timber 
hooks,  and  it  is  perfectly  apparent  that  if  each  had  securely  fas- 
tened one  of  the  two  hooks  comprising  the  double  timber  hook 
which  he  was  handling  into  the  sides  of  the  tie,  rested  one  end  of 
the  handle  upon  the  timber  and  held  the  other  firmly  in  his  hand,  it 
would  have  been  moved  in  perfect  safety  and  could  not  have  falleOf 
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unless  one  or  other  of  the  men  had  slipped  or  stumbled,  which  did 
not  occur  in  this  case.  The  tie  fell  because  the  hooks  were  not 
properly  or  securely  fastened  into  it,  or  because  one  or  both  of  the 
men,  each  of  whom  was  only  carrying  a  weight  of  100  pounds, 
did  not  have  a  firm  hold  of  the  handle.  It  is  not  claimed  that 
there  was  sufficient  ice  on  the  tie  to  prevent  the  hooks  from  pene- 
trating through  it  and  being  fastened  solidly  in  the  wood.  No 
inconvenience  was  experienced  by  the  men  in  walking  upon  the 
stringer,  which,  as  we  have  seen,  formed  a  perfectly  level  walk 
16  inches  wide.  Neither  of  them  even  slipped  because  of  its 
alleged  slippery  condition. 

The  only  ^purpose  of  the  "dolly  "  was  to  relieve  the  men  from 
carrying  the  full  weight  of  the  tie.  It  did  not  aid  in  guiding  the 
stick  or  affect  the  speed  at  which  it  was  being  moved.  All  that 
was  regulated  by  the  two  men  by  means  of  the  hooks  handled  by 
them.  The  slippery  condition  of  the  tie  or  the  stringer  did  not,  so 
far  as  appears,  interfere  in  the  slightest  degree  with  the  movement 
of  the  "  doily."  It  had  been  moved  100  feet  safely  and  without 
mishap  until  the  men  ran  it  beyond  the  point  where  they  were 
directed  to  deposit  the  tie  and  against  the  one  and  one-half  inch 
projection,  to  which  attention  has  been  called ;  but  even  when  they 
had  thus  negligently  permitted  the  "  dolly  "  to  strike  such  projec- 
tion it  is  perfectly  evident  that  the  tie  would  not  have  fallen  if  the 
two  men  had  had  their  respective  hooks  securely  fastened  into  it 
and  had  a  firm  hold  of  the  handles. 

The  evidence  very  clearly  demonstrates  that  the  accident  resulted 
not  because  an  unsafe  and  dangerous  method  was  employed  to  move 
the  tie  in  question,  but  because  of  the  negligence  of  one  or  both  of 
the  two  men  engaged  in  the  work  by  failing  to  have  the  four  hooks 
securely  fastened  into  the  timber,  or  because  they  failed  to  have  a 
firm  hold  of  the  handles  of  such  hooks,  both  of  them  being  con- 
cededly  coemployees  of  plaintiff  and  for  their  negligence  it  is  not 
claimed  defendant  is  liable.  If  the  hooks  had  been  thus  fastened 
into  the  timber  and  each  man  had  a  firm  hold  of  the  handle  of  his 
timber  hook,  they  could  easily  have  held  the  stick  which  only  as  we 
have  seen  made  a  weight  of  100  pounds  for  each,  notwithstanding 
the  jarring  or  slueing  of  the  "  dolly  "  by  reason  of  its  having  been 
App.  Div.—  Vol.  CXXXIII.        49 
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mil  against  the  projection.  The  evidence  does  not  support  the  find- 
ing that  the  method  employed  to  move  the  tie  in  question  was  not 
reasonably  safe  or  that  the  accident  resulted  because  of  the  employ- 
ment of  such  method.  The  suggestion  that  tlie  tie  could  have  been 
more  safely  moved  by  four  men,  two  carrying  each  end,  two  walk- 
ing backwards  and  the  other  two  following,  is  the  merest  specala- 
tion.  By  that  method  it  would  have  been  moved  safely  if  the 
hooks  had  all  held  and  none  of  the  men  had  slipped  or  fallen ;  and 
the  same  is  true  of  the  method  which  was  employed.  It  was  not  a 
stick  of  such  weight  as  required  four  men  to  handle  it.  It  was  aliglit 
load  for  two  men.  The  same  may  be  said  of  the  other  method  SDg- 
gested  that  the  tie  ought  to  have  been  placed  across  two  stringei-s 
and  slid  along  for  a  distance  of  a  hundred  feet  by  means  of  ropes 
and  without  using  any  hooks  at  all.  If  the  tie  and  stringers  were 
slippery,  it  is  quite  evident  that  such  method  would  be  attended  by 
greater  danger  than  the  method  which  was  employed  ;  but  it  mast 
be  borne  in  mind  that  as  the  case  was  finally  submitted  to  the  jnrr 
there  was  no  suggestion  or  claim  that  the  defendant  is  liable  becanse 
of  the  existence  of  the  projection,  because  of  failure  to  furnish 
proper  hooks  or  appliances,  because  of  the  location  of  the  shanty,  or 
because  it  was  not  properly  constructed  and  so  as  to  more  adequately 
protect  the  engineer.  As  we  have  seen,  the  sole  and  only  question 
submitted  to  the  jury  was:  "  Was  the  defendant  negligent  in  not 
providing  a  reasonably  safe  place  to  work  because  of  the  fact  qfthe 
method  of  handling  tiwhers  which  was  einployed  on  this  occaswii 
and  which  in  fact  did.result  in  tJie  falling  of  the  timber  and  the 
injur  J/  to  th^  plaintiff  f  "  The  most  that  can  be  said  from  the  evi- 
dence is  that  the  three  ^methods  for  moving  timbers  like  the  one  in 
question  are  well  known,  were  in  common  use  and  were  frequently 
employed  under  conditions  similar  to  those  which  existed  here,  and 
that  a  timber  of  the  character  of  the  one  which  fell  could  be 
moved  with  perfect  safety  by  either  method  if  the  men  engaged 
in  moving  it  were  reasonably  cautious  in  the  performance  of  tlieir 
work  and  did  not  meet  with  an  accident  which  would  cause  them  to 
release  their  hold  or  lose  control  of  the  tie.  Under  such  circum- 
stances an  employer  is  not  required  to  use  the  very  best  method 
known,  but  only  such  as  is  ordinarily  employed  and  is  reasonably  safe. 
As  before  suggested,  it  is  concluded  that  the  finding  of  the  juiy 
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tliat  the  defendant  was  negligent  because  of  the  emplojntient  of  the 
method  described,  to  wit,  the  use  of  the  "  dolly,"  is  contrary  to  and 
against  the  weight  of  the  evidence. 

Both  counsel  assert  in  their  respective  briefs  that  the  action  is 
brought  under  the  Employers'  Liability  Act  and  it  was  tried  and 
submitted  to  the  jury  upon  tliat  theory.  It  was,  therefore,  incum- 
bent upon  the  plaintiff  to  prove  that  a  notice,  which  complied  with 
the  requirements  of  section  2  of  the  act  had  been  served  upon  the 
defendant  Burns. 

A  notice,  signed  and  verified  by  the  plaintiff  and  dated  on  the 
5th  day  of  March,  1908,  the  accident  having  occurred  on  the 
twenty-second  day  of  January  previous,  was  served  on  the  defend- 
ant Burns.  It  stated  the  time  and  place  of  the  accident  and  fully 
complied  with  the  requirements  of  the  statute  in  that  regard.  As 
to  the  "  cause  of  the  injury  "  required  by  the  statute  to  be  stated,  tlie 
plaintiff,  in  the  notice  served,  said:  "That  in  the  course  of  my 
employment  I  was  required  to  be  in  and  underneath  said  trestle,  in 
a  shanty  or  shed,  provided  among  other  purposesi  for  the  doing  of 
my  work  and  the  protection  of  myself  and  said  engine ;  that  on  said 
day  and  at  said  place,  about  eleven  o'clock,  a.  m.,  a  large,  heavy 
timber,  about  nine  feet  long,  fell  or  was  thrown  or  precipitated 
down  through  the  roof  of  said  shed  or  shanty,  where  I  was 
employed,  and  without  any  notice  or  warning  to  me  said  timber  and 
the  roof  materials  of  which  said  shanty  was  constructed  struck  me 
in  the  back  above  my  hips  and  very  grievously  bruised  and  injured 
me  in  the  manner  hereinafter  stated." 

Those  are  the  only  words  contained  in  the  notice  served  which  in 
any  manner  relate  to  the  cause  of  the  injury.  It  will  be  observed 
that  such  notice  does  not  in  any  manner  inform  the  defendant  of 
any  act  or  omission  on  his  part  which  it  is  claimed  constituted  neg- 
ligence and  for  which  he  was  liable  to  the  plaintiff.  For  aught  that 
appears  the  timber  may  have  fallen  from  the  trestle  without  the  fault 
of  the  defendant  or  any  of  his  employees  by  some  agency  over  which 
he  had  no  control,  and  for  aught  that  appears  it  may  have  been 
thrown  from  the  trestle  by  a  third  party,  one  in  no  manner  con- 
nected with  the  defendant.  Whether  it  fell  because  of  defects  in 
the  condition  of  the  works,  ways  or  machinery  connected  with  or 
used  in  the  business  of  the  defendant,  or  whether  it  fell  by  reason 
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of  the  negligence  of  a  person  in  his  employ  intraeted  with  and 
exercising  acts  of  superintendence,  does  not  appear.  In  fact,  as 
will  be  observed,  the  notice  does  not  allege  that  the  timber  which 
injured  the  plaintifE  fell  because  of  the  negligence  of  anybody. 

We  think  it  clear  that  such  a  notice  does  not  comply  with  the  pro- 
vision of  the  statute  which  requires  that  the  "  cause  of  the  injury  " 
must  be  stated. 

In  the  case  of  Odlino  v.  FUischmcmn  Realty  dk  Constrtiction 
Co.  (130  App.  Div.  605)  the  court  held :  "  The  purpose  of  a  notice 
served  under  the  Employers'  Liability  Act  is  to  acquaint  the 
employer  with  the  particular  negligent  act  for  which  it  is  proposed 
to  hold  him  liable  and  thus  enable  him  to  make  the  necessary  inqui- 
ries so  that  he  can  settle  the  claim  without  action,  or,  if  action  be 
brought,  properly  present  his  defense." 

In  that  case  the  notice  was  much  more  specific  than  here.  It 
stated  that  the  injuriea  were  caused  by  the  defendant's  negligence 
in  that  it  failed  ^^  to  furnish  me  with  a  reasonably  safe  place  and 
apf)liances  in  and  with  which  to  do  the  work,  and  failed  to  reason- 
ably safeguard,  inspect  and  keep  safe  the  place  and  appliances  with 
which  I  was  directed  to  work,  and  failed  to  furnish  me  with  proper 
and  reasonably  safe  ways,  T^orks  and  machinery,  and  in  that  you 
knowingly  employed  and  retained  incompetent  foremen  and  co-work- 
men to  guide,  direct  and  assist  me  in  the  performance  of  my  work, 
and  failed  to  formulate,  promulgate  and  enforce  proper  rules  and 
regulations  for  my  safety  and  the  safety  of  said  co-employees,  as  a 
result  of  all  of  which  I  was  caused  and  permitted  to  fall  and  material 
fell  upon  me,  and  I  sustained  the  injuries  as  aforesaid." 

The  court  in  that  case  unanimously  held  that  the  notice  was 
insufficient  for  the  reason,  as  is  stated:  "From  this  notice  the 
defendant  could  gain  no  information  as  to  the  particular  act  of 
negligence  of  which  the  plaintiflE  complained." 

In  the  case  of  Barry  v.  Derby  Desk  Co.  (121  App.  Div. 
810)  the  notice  was  as  follows :  "  Your  negligence  in  failmg  to  fur- 
nish me  with  a  safe,  proper  and  suitable  place  to  perform  the  work 
which  I  was  engaged  to  do  by  you ;  in  failing  to  furnish  me  with 
proper  and  safe  appliances  with  which  to  do  the  work  which  I  was 
engaged  to  do  by  you,  and  in  failing  to  furnish  me  with  competent 
fellow-employees."    It  was  held  that  such  notice  did  not  comply 
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with  the  reqairements  of  the  act  for  the  reason,  as  stated :  **  Under 
snch  a  notice  as  this  no  one  could  possibly  determine  jast  what 
accident  or  incident  caused  the  plaintiff's  injury,  which,  as  the  evi- 
dence showed,  was  the  breaking  of  a  scaffold  plank.  What  the 
plaintiff  has  given  notice  of  is  not  the  cause  of  his  injury,  but  the 
cause  of  that  cause.  This,  as  I  consider,  was  not  a  substantial  com- 
pliance with  the  statute."  The  head  note  in  part  in  that  case 
is  as  follows :  '^  The  purpose  of  the  notice,  stating  the  ^  time,  place 
and  cause '  of  an  injury,  required  by  section  2  of  the  Employers' 
Liability  Act,  is  to  acquaint  the  defendant  with  the  particular  neg- 
ligent acts  for  which  it  is  intended  to  hold  him  liable  so  that  he  may 
prepare  his  defense."  (See,  also,  Finniga/th  v.  New  York  Contracting 
Co.,  122  App.  Div.  712;  126  id.  947.)  It  was  there  held  that  the 
requirement  that  a  notice  must  be  served  stating  the  ^^  cause  of  the 
injury  "  is  intended  "  to  put  the  employer  in  possession  of  the  par- 
ticular negligent  acts  which  caused  the  injury  so  as  to  enable  him 
to  investigate."  That  case  was  affirmed  by  the  Court  of  Appeals 
(194  K.  Y.  244),  and  in  the  opinion  written  by  Judge  Hisoock,  the 
court  considers  the  whole  question  and  very  clearly  shows  how  the 
requirement  of  the  statute  should  be  construed.  The  conclusions 
reached  in  that  case  are  stated  very  concisely  in  the  head  note.  It 
is  said :  ''  Notice  in  stating  the  cause  of  the  injury  should,  with 
reasonable  definiteness  and  completeness,  in  however  informal  and 
inartistic  manner,  indicate  the  negligent  or  wrongful  misconduct  of 
the  employer  really  claimed  to  have  been  the  cause  of  the  accident 
and  really  relied  on  as  the  basis  of  the  complaint  against  him,  that 
he  may  by  virtue  of  such  seasonable  notice  investigate  and  prepare 
to  defend  against  the  charge  thereafter  actually  to  be  prosecuted." 

It  cannot  be  claimed,  we  think,  that  the  notice  in  the  case  at  bar 
complied  in  any  sense  with  the  rule  thus  stated.  As  we  have  said, 
the  notice  in  this  case  does  not  in  any  mannei',  inartistically  or 
otherwise,  indicate  "  the  negligent  or  wrongful  misconduct  of  the 
employer  (Bums)  really  claimed  to  have  been  the  cause  of  the  acci- 
dent and  really  relied  on  as  the  basis  of  the  complaint  against  him." 

It  simply  states  that  a  heavy  timber,  about  nine  feet  long,  fell 
from  the  trestle  through  the  roof  of  the  shanty  in  which  plaintiff 
was  employed. 

In  the  Finnigcm  case,  last  cited,  it  is  also  held :  ^^  An  entire 
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failure  to  give  substantial  information  required  by  the  statute 
cannot  be  overlooked  on  the  theory  of  knowledge  acquired,  or 
which  might  have  been  acquired,  by  the  employer  in  some  other 
way." 

It  is  concluded  that  the  notice  did  not  comply  with  the  require- 
ments of  section  2  of  the  Employers'  Liability  Act ;  that  it  was 
void,  and  for  that  reason  the  judgment  must  be  reversed,  as  well 
as  for  the  reason  that  the  finding  of  the  jury  that  the  defendant 
Bums  was  gnilty  of  negligence  because  of  the  method  adopted 
by  him  in  moving  the  timber  in  question,  is  contrary  to  and  against 
the  weight  of  the  evidence. 

The  judgment  and  order  should  be  reversed  on  the  law  and  the 
facts,  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  event 

Spring,  Williams  and  Robson,  JJ.,  voted  for  revei*sal  only  upon 
the  iirst  ground  stated  in  the  opinion ;  Kruse,  J.,  dissented  in  a 
memorandum  and  voted  for  affirmance. 

Kruse,  J.  (dissenting) : 

The  plaintiff  in  his  notice  states  that  the  injuries  resulted  from 
the  throwing  or  suffering  to  be  thrown  or  falling  of  a  heavy  tim- 
ber through  the  roof  of  the  shed  where  ho  was  required  to  work, 
giving  the  time  and  placife  and  minutely  describing  the  timber 
which  struck  him.  I  think  it  is. a  sufficient  statement  to  comply 
with  the  Employers'  Liability  Act,  especially  in  view  of  the  undis- 
puted fact  that  the  defendant  was  fully  informed  as  to  the  precise 
nature  of  the  accident  and  was  not  misled. 

But  even  if  the  notice  is  not  sufficient  I  think  the  verdict  should 
be  upheld.  It  appeai-s  that  the  injured  pei'son  was  put  at  work 
immediately  underneath  where  these  ties  were  being  moved.  TLe 
ties  were  put  on  a  so-called  dolly,  consisting  of  a  single  roller  and 
hauled  up  an  inclined  p&ssageway  but  sixteen  inches  wide,  being 
guided  and  moved  with  canthooks.  There  was  ice  and  snow  on 
the  roller  and  the  passageway  as  well  as  the  ties.  I  think  the 
evidence  shows  that  it  was  not  merely  the  slipping  of  the  canthooks 
which  caused  the  accident,  but  the  slipping  of  the  tie,  and  very 
likely  if  the  men  had  held  on,  one  or  more  of  them  would  have 
been  precipitated  to  the  ground  with  the  tie. 

It  requires  no  extended  argument,  it  seems  to  me,  to  show  tliat 
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sncli  a  practice  is  dangerous,  and  the  jury  could  well  find  that  the 
defendant  was  not  reasonably  careful  or  regardful  of  the  safety  of 
the  plaintiff ;  that  it  exposed  him  to  unnecessary  peril.  He  was 
not  warned  and  did  not  know  the  danger  to  which  he  was  exposed. 
I  think  ic  was  not  necessary  to  serye  any  notice,  as  the  facts  alleged 
in  the  complaint  and  the  evidence  given  upon  the  trial  establish 
actionable  negligence  against  the  defendant,  without  the  aid  of  the 
statute,  and  the  allegations  regarding  the  notice  may  be  entirely 
disregarded  as  surplusage. 
I  vote  for  aifirmance. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 


Buffalo   Glass  Company,   Respondent,  v.   Assets  Realization 
Company,  Appellant. 

Fourth  Department,  July  6,  1909. 

Contract  —  agreement  t>f  contractor  to  collect  and  pay  sub-contractor  — 
assignment  —  liability  of  assignee  on  promise  of  assignor. 

Where  a  general  contractor  induced  a  sub-contractor  to  i*efra!n  from  filing  a 
mechanic's  lien  by  a  promise  to  collect  the  amount  for  the  subcontractor  on  its 
own  lien  and  thereafter  assigned  the  contract  and  the  action  of  foreclosure  to 
a  bank  which  agreed  to  see  the  sub-contractor  paid,  one  who  bought  the  rights 
of  the  bank  from  its  receiver  subsequently  appointed,  with  knowledge  of  the 
sub-contractor's  claim,  for  the  consideration  of  one  dollar,  although  the  claim 
was  actually  worth  $7,000,  is  liable  to  the  sub-contractor  for  the  balance  due 
where  the  suit  of  foreclosure  was  settled  for  a  sum  sufficient  to  pay  all  sub- 
contractors, and  there  was  an  understanding  that  the  settlement  should  be 
distributed  among  them. 

Appeal  by  the  defendant,  the  Assets  Realization  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  tlie  clerk  of  the  county  of  Erie  on  the  16th 
day  of  January,  1909,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  10th  day  of  February,  1909,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

The  action  was  commenced  on  the  24th  day  of  July,  1907,  to 
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recover  the  sum  of  $249.05,  with  interest,  the  amount  which  it  is 
alleged  was  due  and  owing  to  the  plaintiff  for  materials  furnished 
by  it  in  the  erection  of  a  certain  building  in  the  city  of  Buffalo 
owned  by  the  Arm  or  corporation  known  as  C.  A.  Weed  &  Co.  arid 
which  sum  it  is  claimed  the  defendant  became  obligated  to  pay  to 
the  plaintiff  by  reason  of  facts  hereinafter  stated. 

James  0.  Moore,  Warren  Tubba  and  Adon  W.  Crosby^  for  the 
appellant. 

George  H,  Frost  and  Henry  A.  Dann^  for  the  respondent. 

McLennan,  P.  J. : 

The  material  facts  are  not  in  dispute,  and  were  established  prin- 
cipally by  documentary  evidence.  Botli  parties  liaving  moved  for 
a  direction  of  a  verdict  and  neither  having  asked  that  any  issue  of 
fact  be  submitted  to  the  jury,  it  is  practically  a  concession  that  none 
of  the  essential  facts  are  controverted. 

In  April,  1902,  Rumrill  &  Carter,  a  firm  of  building  contractors 
of  the  city  of  Buffalo,  N.  Y.,  entered  into  a  contract  with  the  firm 
of  C.  A.  Weed  &  Co.,  of  the  same  place,  for  the  building  and  erec- 
tion of  a  store  building  in  said  city  at  the  agreed  price  of  $49,300, 
subject  to  additions  and  deductions,  the  work  to  be  done  under  the 
direction  and  to  the  satisfaction  of  Green  &  Wicks,  architects,  and 
to  be  paid  for  upon  their  certificate  and  recommendation. 

In  June  following,  Rumrill  &  Carter  entered  into  a  contract  with 
the  plaintiff,  the  Buffalo  Glass  Company,  to  provide  all  of  the  glass 
and  glazing  for  the  said  building  for  the  sum  of  $849.  About  the 
same  time  other  parties  made  sub-contracts  with  Rumrill  &  Carter 
for  the  doing  of  other  parts  of  the  work.  In  fact,  Rumrill  &  Car- 
ter sublet  all  the  work  except  the  mason  work,  which  they  did  them- 
selves. The  plaintiff  performed  its  contract  and  received  its  pay 
therefor  excepting  the  sum  of  $249.05,  to  recover  which,  with 
interest  thereon  from  June  13,  1903,  this  action  is  brought. 

Shortly  after  securing  the  contract  of  C.  A.  Weed  &  Co.,  and 
after  all  the  sub-contracts  were  made,  including  the  plaintiff's,  the 
firm  of  Rumrill  &  Carter  assigned  its  contract  to  the  German  Bank  of 
Buffalo.  When  such  assignment  was  made  Mr.  Rumrill  had  a  talk 
with  Mr.  Georger,   president   of    the    German  Bank  of  BoffalOi 
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regarding  the  sub-contracts  of  Rumrill  &  Carter.  He  told  Mr. 
Georger  of  the  amount  of  their  contract  and  explained  what  the 
sub-contracts  were,  and  said  that  he  would  like  money  advanced  from 
time  to  time  to  run  the  work,  and  that  as  the  money  was  paid  to 
him  it  should  be  turned  over  to  the  bank,  and  asked  in  substance 
that  the  bank,  tiie  assignee  of  such  contract,  pay  the  bills  due  on 
the  contract  and  the  amounts  due  and  owing  to  the  sub-contractors. 
On  December  10,  1902,  Mr.  Georger,  as  president  of  the  German 
Bank  of  BuflEalo,  wrote  Messrs.  Green  &  Wicks,  the  architects, 
informing  them  in  substance  that  the  bank  had  an  assignment  of 
the  contract  and  stated  that  it  had  undertaken  to  see  that  all  sub- 
contractors would  be  paid  out  of  the  moneys  which  might  become 
due  from  said  work,  and  stated  that  the  bank  pledged  itself  to  pay 
all  the  sub-contractors  out  of  the  funds  just  as  fast  as  payments 
were  made  to  it.  The  president  asked  that  the  payment  then 
due  be  sent  to  him.  On  January  17,  1903,  the  president  of  the 
German  Bank  acknowledged  the  receipt  from  Green  &  Wicks  of  a 
check  for  $5,000  to  apply  on  the  contract  of  Rumrill  &  Carter  and 
stated :  "  This  check,  we  understand,  is  to  be  applied  in  part  pay- 
ment of  the  sub-contractors  as  they  are  entitled  to  their  proportion 
of  the  same."  Another  letter,  under  date  of  May  1,  1903,  was* 
written  to  Messrs.  Green  &  Wicks,  the  architects,  by  the  president 
of  the  German  Bank,  in  which  it  was  said  that  '*  I  (the  president 
understand  from  Rumrill  &  Carter  there  is  over  $8,000  due  on 
their  contract,  and  that  they  are  entitled  to  their  money.  Will  you 
kindly  inform  me  if  such  is  the  case,  and  why  the  money  should 
not  be  paid  at  once,  as  it  is  very  annoying  to  have  these  sub-con- 
tractors running  after  us  and  not  to  be  able  to  give  them  a  good 
reason  why  their  money  is  not  forthcoming.  Please  let  me  hear 
from  you  at  once  and  oblige     *     *     *." 

It  is  practically  conceded  that  the  plaintiflf  knew  that  the  German 
Bank  was  receiving  the  funds  from  Weed  &  Co.  upon  the  Rumrill 
&  Carter  contract.  The  payments  by  Weed  &  Co.  to  Rumrill  & 
Carter  were  made  to  the  German  Bank.  The  money  was  deposited 
in  the  name  of  Rumrill  &  Carter.  From  time  to  tin^e  the  sub-con- 
tractors were  paid  out  of  the  German  Bank  funds.  The  moneys  so 
paid  to  the  sub-contractors,  including  the  plaintiff,  were  paid  by 
checks   of  the  firm,  Rumrill   &   Carter.     Finally,   trouble  arose 
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between  Rumrill  &  Carter  and  C.  A.  "Weed  &  Co.  and  resulted  in 
the  filing  of  a  lien  by  Rumrill  &  Carter  upon  the  building.  The 
plaintiff  became  concerned  about  tlie  balance  of  its  bill  and  it  was 
finally  agreed  between  it  and  Rumrill  &  Carter  that  plaintiff  need 
not  file  a  lien;  that  Rumrill  &  Carter  would  file  a  lien  including 
therein  the  amount  dne  plaintiff,  which  amount  should  l)elong  to 
and  be  paid  to  plaintiff  when  the  lien  was  settled,  and  because  of 
that  understanding  and  agreement  with  Rumrill  &  Carter  the 
plaintiff  did  not  file  a  lien.  Matters  ran  along  until  June  12, 1903, 
when  the  German  Bank  reassigned  to  E.  Curtis  Rumrill,  as  surviv- 
ing member  of  the  firm  of  Rumrill  &  Carter,  the  building  contract, 
and  then  Mr.  Rumrill  prepared  and  filed  a  mechanic's  lien  for 
$8,211.40,  and  subsequently  he  commenced  an  action  to  foreclose 
such  lien  as  surviving  partner.  Weed  &  Co.  removed  the  lien  by 
substituting  a  bond  and  subsequent  to  the  commencement  of  the 
action  and  on  June  15,  1903,  Rumrill  assigned  the  mechanic's  lien, 
the  right  of  action  and  the  original  contract,  to  the  German  Bank. 
That  assignment  was  made  on  tlie  third  day  after  the  bank  made 
the  reassignment  of  the  contract  to  Rumrill  as  surviving  member 
of  the  firm  of  Rumrill  &  Carter.  Su  that  up  to  this  point  the 
'  German  Bank  was  the  equitable  owner  of  the  contract  entered  into 
between  Rumrill  &  Carter  and  C.  A.  Weed  &  Co.  It  was  also  the 
owner  of  the  lien  filed  by  Rumrill,  as  surviving  partner,  and  of  any 
right  which  accrued  because  of  the  commencement  of  the  foreclos- 
ure of  such  lion,  and  under  the  bond  given  by  C.  A.  Weed  &  Co. 
to  relieve  the  proi)erty  from  such  lien.  After  such  reassignment 
of  the  rights  under  the  foreclosure  action  and  under  the  bond  given 
in  substitution  of  the  lien,  the  German  Bank  failed  and  Mr.  Albert 
J.  Wheeler  was  appointed  its  receiver.  At  tte  time  of  such  failure 
the  bank  held  the  Rumrill  &  Carter  contract  and  the  mechanic's 
lien  of  ^8,211.40,  which  passed  into  the  jiands  of  the  receiver,  Mr. 
Wheeler.  The  receiver  duly  sold  or  transferred  the  entire  claim  to 
the  defendant  "subject  to  all  payments,  counterclaims,  off-sets  and 
equities.^'  The  defendant  knew  of  the  plaintiff's  claim  before  it 
paid  the  receiver  for  the  assets  and  before  the  receiver  was  anther- 
ized  to  make  the  transfer.  The  assignment  was  made  to  defendant 
without  recourse  to  the  receiver  and  was  all  of  the  right,  title  and 
interest  of  the  insolvent  German  Bank  and  of  the  receiver,  subject 
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to  outstanding  intei^ests.  The  defendant  received  in  settlement  of 
the  suit  and  lien  $5,500,  and  it  admits  that  in  May,  1906,  it  settled 
said  claim,  mechanic's  lien,  bond  and  foreclosure  suit  against  Weed 
&  Co.  and  released  arid  discharged  said  Weed  &  Co.  from  all  lia- 
bility therein.  The  defendant  gave  the  receiver  $1  for  said  claim, 
yet  it  is  conceded  that  it  was  worth  $7,000.  It  is  practically  con- 
ceded that  the  defendant  knew  of  the  plaintiff's  claim  and  of  the 
claims  of  the  other  sub-contractors  and  of  said  lien  and  action  at 
the  time  it  purchased  said  asset,  and  tliat  it  amounted  to  about 
$3,000  or  $4,000. 

Under  these  circumstances  it  feeems  to  me  clear  that  the  defend- 
ant, having  purchased  from  the  receiver  this  contract,  this  lien  and 
any  and  all  obligations  which  arose  under  the  bond  and  knowing  all 
the  conditions  and  circumstances,  is  liable  for  the  amount  owing  to 
the  plaintiff.  It  seems  to  me  that  the  plain  principles  of  equity 
require  that  the  judgment  in  this  case  should  be  affirmed. 

The  defendant  purchased  from  tlie  receiver  of  the  German  Bank 
the  contract  between  Rumrill  &  Carter  and  C.  A.  Weed  &  Co.  It 
purchased  also  all  right,  title  and  interest  acquired  by  the  lien  filed 
by  Rumrill  as  surviving  partner,  and  in  and  to  the  bond  which  was 
given  by  C.  A.  Weed  &  Co.  to  relieve  its  property  from  the  incum- 
brance of  such  lien.  The  defendant  knew  all  the  conditions  and 
circumstances  attending  the  transfer  of  such  lien  and  the  rights 
acquired  under  the  action  of  foreclosure  and  under  the  bond,  and 
it  is  apparent  that  one  of  the  conditions  which  were  understood  by 
the  defendant  was  that  it  took  such  asset  or  claim  subject  to  the 
lien  or  claim  of  the  plaintiff  and  the  other  sub-contractors.  The 
evidence  very  conclusively  shows  that  the  defendant  received  as  a 
result  of  the  work  done  by  the  firm  of  Rumrill  &  Carter  or  by 
Rumrill,  as  surviving  partner,  the  sum  of  $5,500,  and  that  it  was 
undei'stood  by  all  parties  that  such  sum  should  be  distributed  to  pay 
tlie  claims  of  the  sub-contractors.  This  the  defendant  refused  to  do 
and  this  action  was  brought. 

There  is  no  new  or  novel  proposition  of  law  involved  in  this  case. 
The  plaintiff  contracted  to  do  certain  work  for  Rumrill  &  Carter 
in  the  carrying  out  of  their  contract  with  C.  A.  Weed  &  Co.  Rum- 
rill &  Carter  assigned  such  contract  to  the  German  Bank,  informing 
it  of  its  obligation  to  the  plaintiff  and  the  other  sub-contractors. 
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Tiio  German  Bank  having  failed  its  receiver  sold  such  contract  and 
all  the  rights  and  obligations  whicli  accrued  thereby  under  order  of 
the  court  to  the  defendant.  It  purchased  the  same  fullj  knowing 
the  obligation  which  it  assumed  in  favor  of  the  sub-contractors  bj 
reason  of  the  assignment  of  Kumrill  &  Carter  to  tiie  bank.  It 
purchased  those  assets  for  a  nominal  consideration  and  now  refuses 
to  pay  the  obligation  which  it  assumed  or  which  came  to  it  by  reason 
of  such  purchase. 

I  think  it  clear  that  when  the  defendant  purchased  from  the 
receiver  of  the  German  Bank  the  claims  and  obligations  involved  in 
the  contract  between  Kumrill  &  Carter  and .  C.  A.  Weed  &  Co.  it 
became  obligated  to  devote  whatever  it  might  receive  under  such 
contract  to  the  payment  of  the  claims  of  the  sub-contractors,  and  it 
having  received  from  Weed  &  Co.  sufficient  for  that  purpose  this 
plaintiff,  as  a  sub-contractor,  is  entitled  to  receive  the  balance  of  its 
claim. 

None  of  the  exceptions  which  are  called  to  our  attention  by  appel- 
lant constitute  reversible  error.  As  before  said,  the  facts  are  undis- 
puted. By  the  uncontradicted  evidence  the  defendant  obtained 
money  from  C.  A.  Weed  &  Co.  for  which  it  paid  no  other  consid- 
eration than  one  dollar,  and  which,  as  I  think,  ought  to  be  applied 
under  the  circumstances  in  payment  of  the  claims  of  plaintiff  and 
the  other  sub-contractors  of  Kumrill  &  Carter,  the  amount  so 
received  by  the  defendant  being  amply  sufficient  for  that  purpose. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Pneumatic  Signal  Company,  Appellant,  v.  Texas  and  Pacific 
Railway  Company,  Respondent. 

Fourth  Department,  July  6,  1909. 

Oontract — railroad  signals  —  when  approval  by  Bailroad  Commissioners 
prerequisite  to  recovery  ~  when  no  waiver,  estoppel  or  acceptance. 

Where  a  contract  for  the  construction  of  a  system  of  interlocking  railroad  signals 
required  the  contractor  to  install  a  system  acceptable  to  the  State  Railroad 
Commissioners  as  a  condition  precedent  to  the  payment  of  any  part  of  the 
contract  price,  there  can  be  no  recovery  without  such  approval,  in  the  absence 
of  evidence  that  the  same  was  unreasonably  withheld,  or  that  there  was 
collusion  between  the  railroad  and  the  State  officials. 

Although  the  Railroad  Commission  authorized  a  temporary  operation  of  the 
system  and  postponed  its  final  decision  until  certain  Improvements  and 
changes  were  made  both  by  the  contractor  and  by  the  railroad,  the  latter  by 
failing  to  comply  fully  with  the  conditions  imposed  upon  it  did  not  waive  its 
right  to  an  approval  by  the  Commission,  if  the  matters  required  of  it  did  not 
relate  to  the  mechanisno^  of  the  device  Itself  or  influence  the  ultimate 
disapproval  of  the  Commission. 

Nor  did  the  use  of  the  system  for  three  years  by  the  railroad  pending  the  final 
determination  of  the  Railroad  Commission  amount  to  an  acceptance  of  the 
system  so  as  to  estop  it  from  setting  up  the  non-approval  of  the  Railroad 
Commission  as  a  bar  to  an  action  for  the  purchase  price. 

The  burden  was  on  the  contractor,  not  upon  the  railroad,  to  secure  the  approval 
of  the  Railroad  Commission,  which  was  not  the  agent  of  either  party. 

RoBSON,  J.,  dissented. 

Appeal  by  the  plaintiff,  the  Pneumatic  Signal  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  let  day  of 
March,  1909,  upon  the  verdict  of  a  jury  rendered  by  direction  of 
the  court,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  11th  day  of  March,  1909,  denying  the  plaintiff's  motion  for  a 
new  trial  made  upon  the  minutes. 

William  H,  Tomkins  and  Medoalf^  Averill  df  TompkinSy  for 
the  appellant. 

George  S.  Cooper^  for  the  respondent. 
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Spring,  J. : 

'  The  plaintiff,  a  domestic  corporation  of  this  State,  has  sued  tlie 
defendant,  a  Texas  railroad  corporation,  to  recover  the  contract 
price  for  installing  a  system  of  interlocking  railroad  signals  at  Tex- 
arkana  in  the  State  of  Texas  on  the  railroad  of  said  defendant.  The 
parties  entered  into  a  written  contract  in  1903  whereby  the  plaintiff 
agreed  that  "it  *  *  *  shall  and  will  *  *  *  perform  all 
the  labor  and  famish  all  the  material,  except  as  hereinafter  speci- 
fied, necessary  to  install  the  Pneumatic  Signal  Company's  inter- 
locking system  on  the  railroad  of  the  party  of  the  second  part,"  and 
"  to  construct  the  said  interlocking  system  in  a  first-class  and  work- 
manlike manner  in  all  its  parts,  and  to  provide  all  necessary  fixtures 
and  appliances,  except  as  hereinafter  specified,  to  enable  the  said 
system  properly  to  perform  its  functions,  whether  hereinafter  spe- 
cifically described  or  not,  and  that  the  materials  and  apparatus  to  be 
furnished  and  labor  to  be  performed  by  the  said  party  of  the  first 
part  (the  plaintiff)  shall  be  in  conformity  with  the  attached  specifi- 
cations and  satisfactory  and  acceptable  to  the  Chief  Engineer  or 
other  authorized  officer  of  the  party  of  the  second  part  and  to  the 
engineer  of  the  Railroad  Commission  of  Texas." 

The  plaintiff  further  agreed  to  complete  the  plant  by  January  1, 
1904  (later  extended  to  June  first  of  that  year),  and  in  the  event  of 
its  failure  it  agreed  to  pay  all "  fines,  penalties  or  damages  "  imposed 
upon  the  defendant  by  any  order  of  said  Kailroad  Commission  or  by 
any  law  of  the  State  of  Texas  "  on  account  of  the  failure  to  have  said 
plant  completed  and  accepted  by  the  Railroad  Commission  of  Texas." 

The  defendant  agreed  to  pay  for  the  installation  of  the  said  plant 
the  sum  of  $16,650,  "  and  the  payment  shall  be  made  as  follows: 
Said  party  of  the  first  part  (the  plaintiff)  shall  operate  said  plant 
for  sixty  (60)  days  at  its  own  expense  and  if  same  shall  work 
perfectly  and  satisfactory  in  every  particular  during  that  period  of 
time,  and  after  being  accepted  by  the  Railroad  Commission  of 
Texas,  then  said  sixteen  thousand,  six  hundred  and  fifty  dollars 
($16,650.00)  shall  be  paid  in  full  to  the  party  of  the  first  part.  In 
the  event,  however,  that  said  plant  shall  not  work  satisfactory,  or 
be  accepted  by  the  Railroad  Commission  of  Texas,  then  and  in  that 
event  the  party  of  the  first  part  shall  not  be  entitled  to  any  part  of  said 
sum,  but  same  shall  be  forfeited  in  full,  and  the  work  done  or 
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material  furnished  b^  the  party  of  the  first  part  shall  also  be  for- 
feited to  the  party  of  the  second  part  as  liquidated  damages  for  its 
failure  to  carry  out  the  terms  of  this  contract." 

The  plant  comprised  an  interlocking  safety  switching  system  of 
signals,  intricate  and  extensive,  and  operated  by  electricity.  It  was  the 
first  system  in  operation  by  electricity.  It  was  regarded  by  all  par- 
ties as  somewhat  of  an  experiment,  and  the  approval  of  the  State  Rail- 
road Commission  was  essential  before  the  plant  could  be  operated  in 
tliat  State.  The  contract  was  obviously  entered  into  with  the  reali- 
zation of  the  necessity  of  obtaining  the  acceptance  of  the  plant  by 
the  Railroad  Commission  in  order  to  make  it  effective,  and  tliat 
fact  is  very  important  in  determining  the  liability  of  the  defendant. 

The  plaintiff  claims  the  plant  was  completed  in  the  early  summer 
of  1904  and  was  inspected  by  Mr.  Thompson,  the  engineer  of  the 
Railroad  Commission.  That  official  made  a  report  to  the  Commis- 
sion under  date  of  July  fiftli  of  that  year  recommending  improve- 
ments which  he  enumerated,  and  also  that  the  temporary  operation 
of  the  device  be  approved  awaiting  the  final  action  upon  it.  In 
pursuance  of  this  report  the  Railroad  Commission  on  July  seventh 
entered  an  order  approving  the  device  "  temporarily,"  and  authoriz- 
ing its  operation  "conditionally  until  not  after  October,  1904,"  and 
certain  improvements  were  ordered  to  be  made  by  said  date,  subject 
to  the  regulations  of  the  Commission.  The  order  contained  the 
following  provision  :  "  And  it  is  further  ordered  that  upon  the  com- 
pletion of  said  construction,  additions  and  improvements  noted  above 
and  upon  the  safe  and  successful  operation,  to  the  satisfaction  of 
this  commission,  of  the  said  device,  as  may  be  shown  by  the  said 
daily  reports  filed,  then  this  commission  will  after  further  inspec- 
tion on  or  before  October,  1904,  issue  its  order  approving  finally 
and  authorizing  permanently  the  operation  of  said  device ;  other- 
wise said  companies  party  to  said  crossing  will  be  required  to  construct 
another  device  of  character  and  design  to  be  approved  by  this 
commission,  which  shall  be  first  class  in  every  respect." 

Until  further  order  of  the  Commission  the  speed,  of  trains  in  pass- 
ing through  the  limits  of  said  device  was  not  to  exceed  ten  miles  an 
hour.  Of  the'  improvements  ordered,  some  were  to  be  made  by 
the  defendant  and  others  by  the  plaintiff. 

It  is  quite  clear  from  the  text  of  thia  order  that  there  was  ng 
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intention  on  the  part  of  the  Commission  to  accept  permanently  this 
device  at  that  time.  The  order  is  careful  to  recite  that  the  acoept- 
ance  is  only  temporary.  The  project  was  still  a  tentative  one  and 
was  new  to  the  engineer  and  the  members  of  the  said  board,  and  it 
is  reasonable  that  an  adequate  test  of  its  efficiency  would  be  required 
before  the  Commission  sanctioned  its  use.  The  device,  if  success- 
ful, was  a  beneficial  one,  adding  materially  to  the  safety  of  oper- 
ating the  trains  at  the  crossing  of  these  intersecting  roads  at  this 
important  railroad  cemter. 

On  November  12,  1904,  ihe  engineer  of  the  Commission  again 
inspected  the  device,  finding  the  "  conditions  substantially  the  same 
as  recorded  "  in  his  former  report ;  and  he  orally  reported  to  the 
Commission,  but  no  order  was  entered.  .Nothing  further  seems  to 
have  been  done  by  the  Commission  for  nearly  three  years.  In  the 
meantime  the  device  was  used  by  the  defendant  and  no  payment 
was  made ;  there  was  no  claim  by  the  plaintiff  that  any  sum  was  due 
or  that  the  plant  was  completed,  or  that  the  Commission  was  dere- 
lict in  failing  to  inspect,  or  that  the  defendant  was  liable  for  the 
contract  price  by  reason  of  its  use  of  the  device  irrespective  of  the 
sanction  of  the  Commission.  Nor  is  there  any  suggestion  that  the 
plaintiff  applied  to  the  Commission  to  accept  the  plant.  Appar- 
ently the  parties  were  awaiting  the  action  of  that  body,  in  the 
interim  testing  the  sufficiency  of  the  device. 

This  suggestion  is  fortified  to  some  extent  in  that  the  plaintiff 
kept  its  engineer  at  the  plant  making  changes  in  it  and  looking 
after  it  until  1905,  and  again  another  engineer  for  a  time  in  1906. 
In  the  summer  of  1907  the  engineer  in  compliance  with  the  instruc- 
tions of  the  Commission  made  another  inspection  of  the  plant,  and 
under  date  of  August  ninth  of  that  year  rendered  an  elaborate 
report  to  that  body  advising  its  disapproval  and  minutely  described 
the  defects  existing  in  the  device.  On  the  twelfth  of  August  the 
Commission  entered  a  formal  order  disapproving  the  same  and 
requiring  the  railroad  companies  using  said  crossings  to  proceed  to 
the  construction  of  a  first-class  interlocking  device. 

The  plaintiff  contends  that  for  several  reasons  the  approval  of 
the  Railroad  Commission  is  not  indispensable  to  the  raaintenanceof 
the  action,  or  at  least  the  questions  in  controversy  should  have  been 
submitted  to  the  jury. 
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1.  The  engineers  on  behalf  of  the  plaintiff,  who  were  on  the 
gronnd  as  above  stated,  testified  that  the  system  worked  satisfac- 
torily and  properly.  The  diflScnlty  with  this  statement  is  that  it 
was  not  the  engineers  of  the  plaintiff,  but  the  Railroad  Commission, 
who  were  by  tlie  agreement  of  the  parties  to  determine  the  efficiency 
of  the  plant.  Inasmuch  as  there  was  a  direction  of  a  verdict  for 
the  defendant,  if  the  performance  of  the  contract  were  an  open 
question  dependent  upon  the  conclusions  of  engineers,  the  plaintiff's 
position  wonld  be  invulnerable.  Unless,  however,  there  is  some 
important  reason  why  the  acceptance  of  the  body  chosen  may  be 
disregarded,  its  approval  will  be  deemed  essential.  {Weeks  v. 
O'Brien,  141  N.  Y.  199.) 

2.  It  is  the  contention  of  the  plaintiff  that  the  defendant  by  fail- 
ing to  comply  folly  with  the  conditions  of  the  order  of  the  Railroad 
Commission  entered  in  July,  1904,  has  waived  its  right  to  insist 
upon  an  approval  of  the  Commission  before  its  liability  is  fixed. 
The  failures  referred  to  do  not  seem  to  relate  to  the  mechanism  or 
operation  of  the  device  itself ;  nor  did  they  apparently  influence  the 
nltimate  disapproval  of  the  Railroad  Commission.  The  engineer  in 
his  final  report  stated  :  "  1st.  The  conditions  imposed  by  your  order 
of  July  7,  1904;,  have  only  been  partially  carried  out,  but  the 
features  of  your  order  which  have  not  been  completed  would  not 
now  be  considered  material  to  the  questions  of  final  approval  or 
rejection  of  this  plant." 

The  failure  of  the  machinery  operating  the  switches  to  do  its 
work  properly,  the  weakness  of  the  motors  regulating  the  signals 
and  the  bad  adjustment  of  the  detector  bars  are  chief  among  the 
defects  presented  by  this  engineer  in  his  report.  These  are  mainly 
inherent  defects  and  all  relate  to  the  system  installed  by  the  plain- 
tiff and  not  to  the  subsidiary  appliances  furnished  or  to  be  furnished 
by  the  defendant  and  which  might  be  essential  in  the  operation  of 
any  interlocking  switch  system. 

3.  The  plaintiff  claims  that  the  use  of  this  system  for  three  years 
by  the  defendant  amounts  to  an  acceptance  and  that  it  cannot  at 
this  late  date  successfully  urge  the  non-approval  of  the  Railroad 
Commission  as  a  bar  to  the  action.  The  defendant  could  not  do 
otherwise  than  use  the  device.     It  was  left  in  place  and  to  be  oper- 
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ated  on  the  tracks  of  the  defendant,  and  it  woald  have  been  obliged 
to  detach  the  appliances  in  order  to  stop  the  use  of  the  signals.  The 
plant  had  not  yet  been  f  ally  tried  and  all  parties  were  simply  antici- 
pating the  final  action  of  the  Bailroad  Commission.  Ko  demand 
was  made  of  the  defendant  for  pay  during  this  time,  and  no  offer 
was  tendered  ;  and  apparently  there  was  no  expectation  that  pay- 
ment was  to  be  made  until  the  acceptance  by  the  Commission.  In 
that  situation  of  affairs  the  use  of  the  device  did  not  preclude  the 
defendant  from  requiring  full  performance  by  the  plaintiff.  {Smitii 
V.  Brady,  17  N.  Y.  173,  187;  Mack  v.  SneU,  140  id.  193, 198.) 

Again,  by  the  terms  of  the  contract  the  plaintiff  forfeited  both 
the  work  performed  and  the  material  used  in  the  erection  of  the 
plant.  The  removal  of  the  appliances  might  endanger  the  openu 
tion  of  trains  at  the  crossings,  and  the  plaintiff  was  willing  to  pay 
this  forfeiture  penalty  if  its  device  did  not  receive  the  sanction  of 
the  Co!nmission.  The  approval  of  the  Railroad  Commission  was  a 
matter  of  necessity  in  order  to  enable  the  defendant  to  use  the 
device  permanently.  Both  parties  understood  this  necessity.  The 
requirement  in  the  contract  was,  therefore,  not  Umited  to  the  satis- 
factory operation  of  the  plant  antecedent  to  payment,  bnt  the 
acceptance  of  the  Commission  was  also  made  a  prerequisite.  The 
approval  was  not  to  be  secured  by  the  defendant.  If  the  plaintiff 
expected  payment  it  must  secure  the  sanction  of  this  body.  The 
defendant  was  not  called  upon  to  take  the  initiative.  There  is  no 
intimation  in  the  complaint  and  no  evidence  that  the  approval  was 
unreasonably  withheld  or  that  there  was  any  collusion  between  the 
defendant  and  the  official  body  charged  with  the  inspection  and 
approval  of  the  plant.  There  is  no  evidence  that  the  plaintiff 
was  urging  action  by  the  Commission  during  this  long  period.  The 
defendant  from  time  to  time  was  sending  reports  setting  forth  "the 
daily  condition  of  the  apparatus  and  machinery  of  said  device," 
and  in  the  meantime  the  parties  were  quiescent  until  the  successful 
issue  of  the  system  was  fully  developed  and  approved. 

The  Commission  was  not  the  agent  of  the  defendant,  as  claimed 
by  the  appellant's  counsel.  It  was  not  the  agent  of  either  party. 
Its  approval  of  the  system  was  essential  and  the  plaintiff  undertook 
to  procure  that  approval  which  was  just  as  much  a  part  of  the 
obligations  assumed  as  the  erection  of  the  device. 
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The  reports  of  the  engineer  of  the  Commission  may  not  establish 
the  facts  contained  in  them.  No  matter.  The  crnx  of  the  ditB- 
culty  is  that  the  plaintiff  has  failed  to  procure  the  sanction  of  the 
Commission  to  the  use  of  the  device,  and  has  not  shown  any  satis- 
factory reason  for  this  omission. 

We  thi!ik  there  was  no  question  of  fact  to  submit  to  the  jury. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Robson,  J.,  who  dissented. 
Judgment  and  order  affirmed,  with  costs. 


Edward  F.  Knickerbocker,  Kespondeut,  v.  General  Railway 
Signal  Company,  Appellant. 

Fourth  Department,  July  6,  1909. 

Kaster  and  servant  —  negligence  —  injury  on  hoisting  elevator  —  failure 
to  prove  lack  of  warning  —  failure  to  promulgate  niles. 

An  employee  who  was  injured  by  the  automatic  gate  of  a  hoisting  elevator  with 
which  he  was  familiar,  cannot  hold  his  master  for  negligence  in  failing  to  give 
a  si.^nal  that  the  car  was  about  to  rise,  where  there  is  no  proof  whatever  of  a 
failure  to  give  adequate  warning  or  any  evidence  bearing  upon  that  subject. 

Where  the  total  rise  of  such  elevator  was  only  fifteen  feet  and  it  moved  that  dis- 
tance in  from  fifteen  to  twenty-two  seconds,  it  was  not  negligent  for  the  master 
to  allow  employees  to  give  warning  that  the  elevator  was  about  to  move  by 
calling  down  the  shaft  or  shaking  the  cable,  when  the  practice  had  been  long 
used  without  causing  injury  and  there  is  no  evidence  that  similar  elevators 
were  ever  equipped  with  bells  or  other  warning  signals. 

The  master,  while  required  to  operate  an  elevator  in  a  manner  reasonably  safe 
for  its  servants,  is  not  called  upon  to  adopt  the  best  possible  method. 

Under  the  circumstances  the  master  cannot  be  held  negligent  in  failing  to  pro- 
mulgate rules  for  the  operation  of  the  car  when  it  is  not-  shown  what  rule 
should  have  been  promulgated  and  the  employees  had  adopted  their  own 
method.  Rules  are  important  where  the  conduct  of  the  business  is  compli- 
cated or  dangerous  or  their  utility  has  been  proved,  or  where  it  is  obvious  that 
their  adoption  and  enforcement  are  necessary  precautions  to  prevent  accidents. 

McLennan,  P.  J.,  dissented,  with  opinion. 

Appeal  by  tlie  defendant,  the  General  Railway  Signal  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
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entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the 
9th  day  of  November,  1908,  upon  the  verdict  of  a  jury  for  $700, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  same 
day,  denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

JFred.  C.  Goodwin,  for  the  appellant. 

Cogswell  Bcntley  and  Jamea  O.  Oreen,  for  the  respondent 

Sprino,  J. : 

The  defendant  is  a  corporation  engaged  in  the  manufacture  of 
devices  and  appliances  for  use  in  the  construction  and  operation  of 
railway  signals.  In  October,  1906,  it  carried  on  its  business  near 
the  city  of  Kochester  in  a  building  about  200  feet  in  length  and 
100  feet  in  width  and  one  story  in  height,  except  that  there  was  a 
gallery  above  and  extending  over  a  part  of  this  story.  From  the 
ground  floor  to  the  floor  of  the  gallery  was  15  feet  There  were 
from  200  to  250  men  employed  in  the  building,  the  greater  number 
on  the  lower  floor.  There  was  a  freight  elevator  in  one  corner  of 
the  building  operated  by  a  steel  cable  with  hydraulic  pressure,  and 
as  the  cable  was  pulled  up  the  car  descended,  and  when  pulled 
down  it  was  lifted  upward.  The  elevator  well  was  closed  on  the 
north  and  east  sides,  and  the  front  or  south  side  was  open  and  there 
was  a  wire  partition  on  the  west  side.  When  it  was  at  the  gallery 
floor  it  was  open  on  three  sides  and  a  person  could  readily  see  from 
that  floor  to  the  entrance  way  of  the  elevator  ou  the  floor  below. 
There  was  a  catch  operating  automatically  which  stopped  the  car  at 
either  floor.  The  car  moved  very  slowly,  ordinarily  making  the  15 
feet  in  twenty-two  seconds,  and  with  maximum  speed  in  fifteen  sec- 
onds. Gates  were  provided  which  also  operated  automatically. 
When  the  car  was  on  the  ground  floor  the  lower  part  of  the  gate  was 
seven  feet  above  the  floor,  and  as  the  car  moved  upward  the  gate 
descended,  closing  up  the  entrance  to  the  well  when  the  car  reached 
the  gallery  floor. 

There  were  no  rules  for  the  operation  of  the  car.  It  was  used 
principally  for  the  carriage  of  castings  and  appliances  which  were 
assembled  in  the  gallery.  When  one  of  the  employees  desired 
to  use  it,  if  it   was  on  the  ground  floor,  he  looked  down,  called 


Digitized  by 


Google 


Knickerbocker  v.  General  Railway  Signal  Co.        789 


App.  Div.]  Fourth  Department.  July,  1909. 

ont  or  shook  the  cable  as  a  warning.  All  knew  of  this  plan. 
The  man  below  could  easily  see  up  the  fifteen  feet  and  ascertain 
if  the  way  was  clear. 

On  the  27th  of  October,  1906,  the  plaintiff,  a  man  twenty-nine 
years  of  age,  had  been  at  work  for  the  defendant  operating  this 
elevator  for  three  weeks  carrying  articles  up  and  down  on  a  truck. 
In  the  afternoon  he  came  down  the  car  with  a  block  signal  on  a 
truck  and  wheeled  it  away  when  the  car  stopped  at  the  ground 
floor.  He  returned  to  the  car,  pushed  the  truck  on,  and,  as  he  was 
getting  on,  the  car  started  upward,  he  fell  down,  for  what  reason 
does  not  appear,  and  was  caught  by  the  automatic  gate  descending 
as  the  car  went  upward,  and  he  was  seriously  injured. 

He  claims  that  the  defendant  should  have  provided  some  sig- 
naling device  to  warn  employees  that  the  car  was  to  be  set  in 
motion,  and  that  proper  rules  for  its  operation  should  have  been 
promulgated. 

In  the  firat  place,  there  is  an  utter  absence  of  proof  of  any  failure 
to  give  adequate  warning.  So  far  as  appears  in  the  record  the  man 
who  started  the  car,  if  it  was  started  from  the  gallery  floor,  may 
have  called  out  to  the  plaintiff  or  may  have  shaken  the  cable,  giv- 
ing the  recognized  warning  signal.  There  is  no  evidence  bearing 
upon  that  subject.  The  plaintiff  may  have  set  the  car  in  motion 
himself.  The  proof  simply  shows  that  the  cat  started  upward  as 
he  was  getting  in.  Why  it  started,  or  in  what  way  the  defendant 
or  any  of  its  employees  was  responsible  for  the  upward  motion  is 
not  disclosed.  The  plaintiff  charges  the  defendant  with  negligence 
and  has  failed  to  prove  this  essential  part  of  his  case,  and  the 
discussion  might  end  here. 

However,  the  plaintiff  has  not  proved  the  necessity  of  any  other 
warning  signals  than  those  used  by  all  the  employees  —  including 
the  plaintiff.  The  expert  on  the  ptirt  of  the  plaintiff  and  those 
testifying  for  the  defendant  agreed  that  they  never  saw  an  elevator 
operating  only  between  two  floors  equipped  with  a  bell  or  other  warn- 
ing signal  device.  In  cars  running  in  buildings  consisting  of  several 
stories  devices  of  that  kind  are  common.  A  signal  by  the  person 
about  to  operate  the  car  where  it  moves  slowly  and  only  a  distance 
of  fifteen  feet  may  well  be  deemed  adequate  warning,  and  more 
effective  for  the  protection  of  others  than  any  mechanical  contriv- 
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ance.  The  efficiency  of  the  plan  by  coinmon  practice  prevailing  in 
this  manufactory  litid  been  demonstrated  by  long  use,  and  appar- 
ently no  injuries  had  been  sustained  by  any  of  the  many  employees 
who  had  used  this  car. 

The  defendant  was  required  to  operate  its  car  in  a  manner  rea- 
sonably safe  for  its  servants.  It  was  not  called  upon  to  adopt  the 
best  possible  method.  {Bennett  v.  Z.  I.  Ji.  li.  Co.,  163  N.  T.  1, 
5 ;  Stringham  v.  Hilton^  111  id.  188,  195  et  aeq. ;  Healy  v.  5., 
R.  d&  P.  li.  Go.,  Ill  App.  Div.  618,  620.) 

The  rule  applicable  is  thus  well  stated  in  Stringham  v.  HiUon 
(111  N.  Y.  196) :  "The  test  is  not  whether  the  master  omitted  to 
do  something  he  could  have  done,  but  whether  in  selecting  tools 
and  machinery  for  their  use,  he  was  reasonably  prudent  and  care- 
ful ;  not  whether  better  machinery  might  not  have  been  obtained, 
but  whether  that  provided  was  in  fact  adequate  and  proper  for  the 
use  to  which  it  was  to  be  applied." 

Thd  plan,  which  the  good  judgment  of  the  employees  alert  for 
their  own  safety  had  long  adopted  by  common  consent,  had  resulted 
in  their  security,  and  the  defendant  would  not  be  expected  to  depart 
from  the  method  tried  by  experience  and  experiment  with  some 
device  the  usefulness  of  which  had  not  been  ^demonstrated,  for  no 
other  like  elevator  seems  to  have  been  equipped  with  any  mechanical 
contrivance  whatsoever. 

Nor  was  the  defendant  liable  for  negligence  in  that  it  had  not 
adopted  rules  for  the  operation  of  the  car.  Just  what  especial  rule 
should  have  been  promulgated  is  not  suggested  by  the  counsel  for 
the  respondent,  and  none  was  suggested  to  the  jury.  The  employees, 
by  their  own  volition  and  with  the  acquiescence  of  the  defendant, 
had  adopted  their  own  method,  and,  so  far  as  the  evidence  shows, 
had  adhered  to  it  without  variation.  Bules  are  important  where 
the  conduct  of  the  business  is  complicated  or  dangerous,  or  their 
utility  has  been  proven,  or  where  it  is  obvious  that  their  adaption 
and  enforcement  are  necessary  precautions  in  preventing  accidents. 
{Morgan  v.  Hudson  Jiiver  Ore  <&  Iron  Co.,  133  N.  Y.  666 ;  Ber- 
rigan  v.  N.  F.,  Z.  K  <&  W,  B,  R.  Co,,  131  id.  582;  Kapdla  v. 
Nichols  Cliemical  Co.,  83  App.  Div.  45.) 

There  was  no  mystery  and  no  intricacy  in  running  this  elevator. 
The  defendant  could  not  have  foreseen  the  accident,  which  waB 
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unnsnal  and  not  to  be  apprehended.  The  only  expert  who  testified 
on  the  subject  of  rules,  in  response  to  a  question  by  the  counsel  for 
the  plaintiff,  said  it  was  not  "  customary  to  have  rules  posted  in 
factories  governing  the  men  in  the  use,  management  and  operation 
of  freight  elevators." 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  in  an 
opinion. 

MoLbnnan,  p.  J.  (dissenting) : 

The  jury  has  determined  that  the  plaintiff  sustained  damages  in 
the  sum  of  $700,  resulting  from  injuries  sustained  by  him  in  an 
accident  which  occurred  on  the  27th  day  of  October,  1906,  at  about 
two  o'clock  p.  M.,  while  he  was  in  defendant's  employ,  and  that 
such  accident  was  caused  solely  through  the  negligence  of  the 
defendant.  It  is  not  claimed  by  the  appellant  that  the  verdict  is 
excessive,  or  that  error  was  committed  by  the  learned  trial  court  i!i 
the  admission  or  exclusion  of  evidence,  or  in  its  charge  to  the  jury. 
Therefore,  the  only  questions  presented  by  this  appeal  are :  1.  Was 
the  defendant  gnilty  of  actionable  negligence  ?  2.  Was  the  plaintiff 
free  from  contributory  negligence?  3.  Did  the  plaintiff  assume 
the  risk  of  the  accident  ? 

I  understand  the  opinion  concurred  in  by  a  majority  of  this  court 
to  hold  that  as  matter  of  law  the  defendant  was  not  guilty  of  action- 
able negligence  and  that  the  plaintiff  did  not  give  proof  tending  to 
establish  his  freedom  from  contributory  negligence. 

The  material  facts  are  not  in  dispute.  The  defendant  is  a  manu- 
facturing corporation  having  its  factory  at  Lincoln  park,  just  out- 
side of  the  city  of  Rochester,  and  is  engaged  in  the  manufacture  of 
railway  signal  devices.  At  the  time  of  the  accident  the  plaintiff 
was  employed  in  defendant's  machinery  department,  located  in  a  large 
one-story  building,  200  or  250  feet  in  length  and  about  100  feet 
wide.  This  building  had  a  balcony  or  gallery  floor  15  feet  above 
the  ground  floor,  extending  around  the  outside  of  the  building,  leav- 
ing an  open  space  in  the  center.  There  was  an  elevator  located  in 
the  northeast  corner  of  this  building,  a  slow  moving  freight  elevator, 
operated  by  hydraulic  power,  which  ran  only  from  the  ground  floor 
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to  the  balcony,  a  distance  of  15  feet.  It  was  inclosed  on  one  side 
(east)  by  the  east  wall  of  the  building,  on  the  back  (north)  by  a 
wooden  partition.  At  the  front  the  elevator  was  entirely  open  and 
at  the  west  side  there  was  only  a  wire  partition.  On  the  gallery 
floor  the  conditions  were  similar,  except  that  at  the  back  (north 
side)  there  was  an  open  wire  partition.  So  that  on  the  gallery  floor 
the  elevator  well  was  open  on  three  sides  and  so  that  a  person  conld 
easily  look  from  that  floor  down  to  the  entrance  of  the  elevator  on 
the  ground  floor.  The  elevator  was  operated  by  a  steel  cable  located 
at  the  right-hand  side  looking  into  the  car.  A  pull  down  of  the 
cable  caused  the  car  to  ascend  and  an  upward  pull  caused  it  to 
descend.  The  car  stopped  automatically  at  etich  floor,  there  being 
an  automatic  stopper  catch,  which  stopped  the  car  at  the  floor  with- 
out any  action  of  an  operator.  The  elevator  was  one  of  the  slow- 
est moving  built.  Ordinarily  it  would  only  move  at  the  rate  of 
forty-five  feet  per  minute,  but  when  the  cable  was  given  an 
extraordinary  pull  it  would  run  at  the  rate  of  sixty-five  feet 
per  minute.  The  elevator  was  equipped  with  automatic  gates 
at  each  floor,  which  were  operated  by  the  mechanism  of  the 
elevator  and  in  such  manner  as  that  when  the  car  left  the  floor 
the  gate  descended  at  the  same  rate  of  speed  as  the  car  ascended. 
When  the  car  of  the  elevator  stood  on  the  ground  floor  the  bottom 
of  the  gate  was  about  seven  feet  above  the  floor,  and  when  in  oper- 
ation the  car  and  gate  moved  at  exactly  the  same  rate  of  speed,  that 
is,  the  gate  descended  at  the  same  speed  as  the  car  ascended. 

It  appears  without  contradiction  that  between  200  and  250  of 
defendant's  employees  were  at  liberty  and  were  accustomed  to  use 
this  elevator  at  will  and  for  any  purpose  that  either  or  any  of  them 
might  desire.  No  signaling  device  had  been  provided  by  which  a 
person  at  either  landing  of  the  elevator  could  be  informed  when  it 
was  to  be  started  by  any  one  of  such  employees  except  as  he  might 
shake  the  cable  and  thus  give  an  indication  of  his  intention  to  use 
it.  Concededly  no  rule  had  ever  been  promulgated  by  the  defend- 
ant to  the  effect  or  in  substance  that  an  employee  should  not  move 
the  elevator  until  after  he  had  ascertained  that  it  was  not  in  use  or 
about  to  be  used  by  another  employee.  In  other  words,  such  ele- 
vator under  the  system  of  operation  employed  by  the  defendant  was 
liable  to  be  moved  by  any  one  of  its  employees  at  their  individual 
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option  and,  so  far  as  rules  were  concerned,  regardless  of  the  safety 
of  other  employees  who  might  be  engaged  in  operating  the  same, 
and  it  was  thus  permitted  to  be  used  indiscriminately  by  from 
seventy-live  to  one  hundred  employees  for  taking  material  from 
one  floor  to  the  other.  It  was  practically  in  constant  use,  never 
being  idle  for  more  than  five  minutes  at  a  time  during  the  day. 
The  learned  trial  court  submitted  to  the  jury  the  question  of 
defendant's  negligence  in  the  following  language :  "  In  this  case  I 
am  going  to  submit  it  to  you  as  a  question  to  be  decided  by  the 
jury,  as  a  question  of  fact,  whether,  considering  the  plant  that  has 
been  described  to  you  and  considering  the  number  of  men  who 
were  using  this  elevator,  it  was  exercising  reasonable  care  on  thfs 
part  of  tlie  employer  to  allow  this  elevator  to  be  used  by  the 
employees  as  it  was  used  in  this  case  without  more  safeguards  in 
the  way  of  signals,  and  without  some  definite  rule  or  regulation 
promulgated  and  enforced  among  the  employees  directing  th^m  as 
to  the  making  of  suitable  signals  before  attempting  to  raise  or 
lower  the  elevator.  I  am  obliged  to  submit  that  to  you  as  a  ques- 
tion of  fact  to  be  decided,  and  you  will  have  to  consider  the  whole 
situation.  You  must  determine  whether,  from  the  number  of  men 
using  this  elevator,  it  was  necessary  for  the  reasonable  protection  of 
the  employees  there  for  the  Signal  Company  to  lay  down  reason- 
able regulations  as  to  the  use  of  the  elevator  and  as  to  preliminary 
signals  to  be  given  by  one  operative  for  the  information  of  the 
others  before  the  elevator  be  raised  or  lowered.  That  is  a  question 
of  fact  to  be  determined  by  the  jury." 

It  seems  to  me  that  in  thus  submitting  to  the  jury  the  questions 
of  fact  the  issue  as  to  defendant's  negligence  was  stated  as  favor- 
ably to  the  defendant  as  it  was  entitled  to.  The  question  or  ques- 
tions thus  presented  were  found  in  favor  of  the  plaintiff,  and  I 
think  it  cannot  be  said  that  there  is  any  evidence  which  tends  to 
impeach  the  correctness  of  the  jury's  determination  in  the  prem- 
ises. Here  was  an  elevator  permitted  to  be  used  indiscriminately 
by  seventy-five  to  one  hundred  employees,  any  one  of  whom  could 
move  it  upwards  or  downwards  by  simply  pulling  upon  the  cable, 
which  was  accessible  to  all,  and  the  only  method  of  giving  informa- 
tion that  one  or  the  other  of  such  employees  was  to  put  such  eleva- 
tor in  motion  was  by  a  shake  or  rattle  of  such  cable.     I  think  it 
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was  clearly  a  question  for  the  jury  to  determine  whether  the 
defendant  ought  not,  in  the  exercise  of  reasonable  care  and  pra- 
dence,  to  have  provided  another  or  better  system  of  signaling  to 
indicate  that  the  elevator  was  to  be  moved  than  such  as  is  described 
by  the  evidence  in  this  case.  I  think  it  also  clear  that  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  the  defendant 
was  not  guilty  of  negligence  because  of  its  failure  to  promulgate 
and  enforce  rules  which  would  have  prevented  the  starting  of  sncli 
elevator  by  one  employee  until  he  had  discovered  that  it  was  not  in 
use  or  about  to  be  used  by  another.  The  method  of  using  the 
elevator  in  question  adopted  by  the  defendant,  considering  the 
number  of  employees  who  were  at  liberty  to  put  it  in  motion  at  any 
time,  was  negligent  in  the  extreme  and  was  such  that  any  employer, 
in  the  exercise  of  ordinary  care  and  prudence,  who  had  given  the 
matter  attention,  would  have  discovered  that  such  method  of  opera- 
tion Vas  attended  with  unusual  and  unnecessary  danger  to  his 
employees.  I  conclude  that  the  finding  of  the  jury  that  the  defend- 
ant in  this  case  was  guilty  of  actionable  negligence  is  abundantly 
justified  by  the  evidence  and  that  any  other  finding  would  have 
been  contrary  to  and  against  the  weight  of  the  evidence. 

It  is  said  that  the  plaintiff  failed  to  prove  his  freedom  from  con- 
tributory negligence  and  for  that  reason  is  not  entitled  to  recover 
as  matter  of  law. 

The  plaintiff  at  the  time  in  question  had  been  in  defendant's 
employ  for  about  three  weeks  and  during  that  time  had  been 
engaged  in  putting  heavy  castings  on  his  wheelbarrow  at  the  upper 
or  balcony  floor,  wheeling  them  to  the  door  of  the  elevator  at  such 
floor,  then  pulling  the  cable  in  such  manner  as  to  cause  the  floor  of 
the  elevator  to  descend  to  a  level  with  the  floor  below.  He  would 
then  take  his  wheelbarrow  out  and  deposit  the  casting  where  it  was 
required  and  then  return  to  the  elevator  to  be  taken  to  the  floor 
above  for  another  load.  At  the  time  in  question  the  plaintiff  had 
loaded  a  casting  upon  his  wheelbarrow,  wheeled  it  onto  the  eleva- 
tor floor,  which  was  at  a  level  with  the  upper  or  balcony  floor, 
caused  the  elevator  to  descend  until  it  came  to  a  level  with  the 
ground  floor  and  then  ran  his  wheelbarrow  from  the  elevator  to  the 
place  where  the  casting  was  to  be  deposited.  He  immediately 
returned  and  found  the  elevator  floor  in  precisely  the  same  position 
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as  he  liad  left  it.  He  i-an  his  wheelbarrow  onto  the  elevator  floor 
and  just  as  he  had  raised  his  foot  to  step  in,  following  his  wheel- 
barrow, an  employee  upon  the  floor  above  raised  tlie  elevator, 
causing  him  to  lose  liis  footing,  he  fell  backwards  and  he  was 
caught  between  the  ascending  floor  of  tlie  elevator  and  the  descend- 
ing gate,  and  sustained  the  injuries  of  which  he  complains. 

It  seems  to  me  that  from  those  facts,  which  are  uncontradicted, 
it  was  a  fair  inference  to  be  drawn  by  the  jury  that  he  was  exercis- 
ing ordinary  care  and  prudence ;  that  he  was  performing  his  duty 
in  a  reasonably  careful  and  prudent  manner.  He  did  not  say  upon 
the  stand  that  he  was  careful.  He  did  not  testify  that  he  looked  or 
listened  before  lie  attempted  to  enter  the  elevator.  He  simply  says 
that  he  left  the  floor  of  the  elevator  on  a  level  with  the  floor  where 
he  was  to  deposit  his  load  ;  that  he  came  back  to  go  after  another 
load  ;  that  he  found  the  elevator  floor  in  exactly  the 'same  position 
as  he  left  it;  that  he  ran  his  wheelbarrow  upon  it  in  the  ordinary 
way  and  that  as  he  attempted  to  step  onto  the  floor  of  the  elevator, 
following  his  wheelbarrow,  the  floor  was  raised;  that  he  was 
thrown  backwards  and  caught  between  the  floor  and  the  descending 
gate. 

It  seems  to  me  that  upon  those  facts  the  jury  was  amply  justified 
in  finding  as  it  did  that  the  plaintiff  was  free  from  contributory 
negligence. 

It  cannot  be  said  upon  the  evidence  in  this  case,  under  the 
authorities,  that  the  plaintiff  cannot  recover  because  of  the  assump- 
tion of  risk  on  his  part. 

I  conclude  that  the  judgment  and  order  appealed  from  should  be 
affirmed,  with  costs. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 
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Shafbb  Fkuit  and  Cold  Storage  Company,  Respondent,  v.  E.  M. 
Upton  Cold  Storage  Company,  Appellant. 

Fourth  Department,  July  6,  1909. 

BamagoB  —  interest  —  unliquidated  claim. 

Where  the  amount  of  damages  for  injury  to  apples  received  for  cold  storage 
depended  upon  conflicting  evidence,  interest  should  not  be  allowed  as 
the  damages  are  unliquidated  and  not  susceptible  of  ascertainment  by  mere 
computation.  ^ 

Although  interest  is  now  allowable  on  an  unliquidated  demand  the  amount 
thereof  must  be  ascertainable  by  mere  computation. 

McLennan,  P.  J.,  and  Ebuse,  J.,  dissented. 

Appeal  by  the  defendant,  the  E.  M.  Upton  Cold  Storage  Com- 
pany, from  a  judgment  of  the  Suprenie  Conrt  in  favor  of  the  plain- 
tifiF,  entered  in  the  office  of  the  clerk  of  the  county  of  Monroe  on 
the  26th  day  of  December,  1908,  upon  the  report  of  a  referee. 

John  A.  Barhite^  for  the  appellant. 

John  D.  Lynn^  for  the  respondent. 

Spring,  J. : 

The  plaintiff,  a  domestic  corporation  engaged  in  the  fruit  busi- 
ness, in  the  fall  of  1903  delivered  in  the  cold  storage  plant  of  tbe 
defendant  in  the  city  of  Rochester  a  large  quantity  of  apples  in 
barrels  to  be  kept  for  the  winter,  at  the  stipulated  price  of  forty 
cents  per  barrel,  upon  the  agreement  of  the  defendant  to  return  the 
same  in  the  spring  in  as  good  condition  as  when  stored,  and  the 
action  is  to  recover  damages  for  the  breach  of  that  agreement. 
The  plaintiff  claims  and  the  referee  has  found  that  before  the 
apples  were  stored  the  defendant  represented  that  its  cold  storage 
plant  was  in  good  condition,  properly  constructed  and  operated, 
and  if  fruit  was  in  good  condition  when  received  in,  the  plant  it 
would  retain  that  condition,  and  the  defendant  agreed  to  deliver 
these,  apples  m  the  spring  in  as  good  condition  as  when  placed  in 
cold  storage.  The  proof  showed  that  the  apples  were  in  first-clftfis 
condition  when  delivered  to  the  defendant  and  when  redelivered  to 
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the  plaintiff  in  the  following  spring  they  had  become  over-ripe  and 
had  deteriorated  in  value. 

It  seems  that  it  is  necessary  to  keep  th^  temperature  of  a  cold 
storage  plant  practically  uniform,  varying  from  thirty  to  tliirty-two 
degrees  Fahrenheit  in  order  to  prevent  the  apples  from  becoming 
"  scalded,"  or  over-ripe.  The  proof  showed  that  the  temperature 
of  this  plant  was  allowed  by  the  defendant  to  vary  four  or  five 
degrees,  and  this  lack  of  attention  to  the  system  of  cooling  caused 
the  quality  of  the  apples  to  depreciate  during  the  time  they  were  in 
the  plant  of  the  defendant.  All  these  facts  have  been  found  by 
the  learned  referee  upon  abundant  evidence,  and  we  do  not 
disagree  with  his  conclusions  on  the  merits. 

The  referee,  however,  has  allowed  the  plaintiff  interest  on  the 
sum  awarded  from  the  Ist  of  May,  1904,  the  time  when  the  last  of 
the  apples  was  removed  from  cold  storage,  and  in  this  we  think  he 
erred.  The  damages  in  this  case  were  unliquidated  and  not  sus- 
ceptible of  ascertainment  by  mere  computation.  In  the  first  place, 
there  was  a  slight  reduction  in  the  quantity  of  apples  claimed 
by  the  plaintiff  to  have  been  damaged.  The  demand  of  the  plain- 
tiff as  alleged  in  the  complaint  was  for  $3,000,  while  the  referee 
allowed  $1,034.  The  proof  of  the  plaintiff  as  to  the  damage  to 
the  apples  was  seventy-five  cents  per  barrel,  while  the  referee 
allowed  twenty-five  cents  per  barrel.  There  was  a  question  of  fact 
as  to  the  value  of  the  apples  in  good  condition  in  Rochester  and  in 
other  large  cities  to  which  they  were  shipped.  The  whole  matter 
depended  upon  varying  proof. 

We  appreciate  that  there  has  been  a  departure  from  the  former 

rule   that  interest  is  not  allowable  on  an  unliquidated  demand. 

{Sweeny  v.  City  of  N^.  Z.,  173  N.  Y.  414 ;  Sloan  v.  Baird,  162 

^  id.  327  ;  Gray  v.  Central  li.  li.  Co.  of  K  e/.,  157  id.  483;  White  v. 

Miller,  78  id.  393 ;  Kervin  v.  Utter,  120  App.  Div.  610.) 

The  amount  of  the  claim,  however,  must  still  be  ascertainable  by 
mere  computation.  {Excelsim*  Terra  Cotta  Co.  v.  Ha/rde,  181 N.  T. 
11 ;  Bechwith  v.  City  of  N&o)  York,  121  App.  Div.  462,  465 ; 
Coaies  v.  ViUage  of  Nyack,  127  id.  153,  158.) 

The  plaintiff  never  made  any  demand  for  a  specific  sum.  Mr. 
Shafer,  the  president  and  manager  of  the  plaintiff,  testified  that  he 
told  Mr.  Hill,  the  manager  of  the  defendant,  "  if  his  people  would 
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be  fair  in  the  matter  we  wonld  meet  them  halfway."  And  afrain, 
he  told  him  "  ofiE-haud  "  the  plaintiflf  "  wonld  settle  for  $4,000;" 
and  no  other  demand  or  suggestion  was  made  as  to  the  amonnt  of 
damages  claimed.  The  whole  matter  of  the  extent  of  the  liability 
of  the  defendant,  if  any,  had  to  be  ascertained  from  conflicting 
evidence. 

The  referee  in  his  computation  found  there  were  4,096  barrels  of 
fruit  damaged,  and  he  allowed  a  depreciation,  chargeable  to  the 
defendant,  of  twenty-five  cents  per  barrel,  which  would  be  $1,024 ; 
whereas  he  awarded  $1,034,  an  error  of  $10  in  the  computation. 

The  judgment  should  be  modified  by  reducing  the  sum  awarded 
to  $1,024  and  striking  out  the  interest  allowed,  leaving  the  recovery 
$1,024  at  the  date  of  the  report,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 

All  concurred,  except  McLennan,  P.  J.,  and  Kruse,  J.,  who 
dissented  as  to  the  disallowance  of  interest  on  the  authority  of 
Wilson  V.  City  of  Troy  (135  N.  Y.  96). 

Judgment  modified  by  reducing  the  sum  awarded  to  $1,024,  and 
further  by  striking  out  the  interest  allowed,  leaving  the  recovery 
$1,024  at  the  date  of  the  report,  and  as  so  modified  affirmed, 
without  costs  of  this  appeal  to  either  party. 


Clarence  R.  Tryon  and  Pauline  E.  Tryon,  Appellants,  v.  Jennie 
F.  Lyon,  Respondent. 

Fourth  Department,  July  6,  1909. 

Beal  property  -^  misrepresentation  as  to  boundaries  —  rescission  of  deed 
for  mistake— fraud  not  essential. 

Where  prior  to  a  sale  of  lands  the  grantor  pointed  out  the  boundaries  to  the 
grantee  and  stated  that  a  certain  barn  and  fruit  trees  were  included  in  the 
property,  upon  which  statement  the  grantee  relied  in  making  the  purchase, 
while  as  a  matter  of  fact  two  and  one-half  feet  covered  by  said  bam  and  fruit 
trees  had  been  previously  conveyed  by  the  grantor  to  another  party,  the 
grantee  is  entitled  to  a  decree  rescinding  the  conveyance  for  a  material  mistake 
of  fact.  This  is  so,  although  the  misstatement  by  the  grantor  was  not  an  inten- 
tional misrepresentation,  or  fraudulent,  for  equity  will  not  permit  a  grantor  to 
profit  by  a  misstatement,  even  though  unintentional. 
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Appeal  by  the  plaintiffs,  Clarence  B.  Tryon  and  another,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
ill  the  office  of  the  clerk  of  the  county  of  Onondaga  on  the  26th 
day  of  January,  1909,  upon  the  decision  of  the  court,  rendered  after 
a  trial  at  the  Onondaga  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

On  the  2d  day  of  June,  1908,  the  defendant  owned  a  house  and 
lot  in  the  village  of  Liverpool,  in  the  county  of  Onondaga,  with  an 
easterly  frontage  on  Tulip  street  at  its  intersection  with  Fourth 
street.  By  a  deed  bearing  date  on  that  day  she  conveyed  the  same 
to  the  plaintiffa  in  consideration  of  the  sum  of  $2,450,  $350  of  which 
were  paid  in  cash,  the  payment  of  a  subsisting  mortgage  of  $950 
was  assumed  by  tlie  grantees,  and  they  gave  their  joint  and  several 
bond  secured  by  a  second  mortgage  of  $1,150,  the  residue  of  the 
purchase  price.  Before  purchasing  the  premises  the  plaintiffs 
inspected  the  house  and  were  shown  tlie  boundary  lines  by  the 
defendant.  There  was  no  fence  on  the  south  side  of  the  lot,  which 
extended  westerly  165  feet.  There  was  a  barn  on  the  southwest 
corner  of  the  lot,  and  the  evidence,  without  dispute,  shows  that  the 
defendant  told  the  plaintiffs  that  the  southerly  side  of  the  barn  was 
the  southerly  lot  line.  There  was  also  a  bed  of  ferns  and  fruit  trees 
near  the  line,  and  the  plaintiffs  testified  that  the  defendant  said  the 
fern  bed  and  fruit  trees  were  on  the  lot  they  were  to  purchase. 
The  defendant  testified  that  she  said  a  part  of  the  bed  of  ferns  and 
the  apple  trees  were  within  the  premises  to  be  conveyed,  and  that 
the  pear  tree  and  other  shrubbery  were  en  the  adjacent  lot,  which 
she  had  sold  to  one  Ileid. 

The  plaintiffs  also  testified  that  they  went  with  the  defendant  to 
the  northeast  corner  of  the  lot  at  the  intersection  of  Tulip  and 
Fourth  streets.  There  was  no  sidewalk  on  the  south  side  of  Fourth 
street  and  no  lot  fence  fend  nothing  to  denote  the  street  line.  A 
cement  sidewalk  had  been  constructed  on  Tulip  street  along  the 
front  of  the  lot,  and  the  defendant  said  that  the  end  of  this  walk  at 
Fourth  street  was  the  line  of  that  street,  which  was  ninety  feet  in 
width,  so  that  there  was  room  for  an  additional  lot  of  fairly  good 
width  between  the  dwelling  house  and  Fourth  street.  The  defend, 
ant  denied  this  conversation  in  a  measure,  stating  that  'she  told  the 
plaintiffs  she  was  not  certain  of  the  south  line  of  Fourth  street,  but 
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that  the  end  of  the  walk  was  on  this  line,  and  that  she  did  not  say 
anything  as  to  the  width  of  the  street. 

The  deed  to  the  plaintiffs  gave  the  frontage  of  the  lot  as  96^ 
feet  and  the  southerly  line  as  165  feet,  both  of  which  distances  were 
correct.  .  The  distances  on  the  rear  of  the  lot  and  on  Fourth  street 
were  not  given  in  the  deed.  The  southerly  boundary  of  Fourth 
street  was  not  a  straight  line. 

The  plaintiffs  took  possession  of  the  premises  the  day  the  deed 
was  delivered,  going  there  from  Syracuse.  They  found  that  Mr. 
Heid,  the  owner  of  the  contiguous  lot,  had  torn  up  the  fern  bed 
and  was  making  preparations  to  build.  His  lot  iiad  been  surveyed 
and  included  two  and  a  half  feet  on  the  southerly  part  of  the  prem- 
ises conveyed  to  the  plaintiffs,  including  the  pear  tree,  a  part  of  tlie 
ifern  bed  and  the  barn  extended  on  his  premises  two  and  a  half  feet. 
It  also  developed  that  Fourth  street  was  not  ninety  feet  but  ninety- 
nine  feet  in  width,  and  that  the  cement  walk  extended  into  Fourth 
street  one  and  a  half  feet. 

The  plaintiffs  on  the  same  day  notified  the  defendant  of  the  mis- 
take as  to  the  location  of  the  south  line,  and  immediately  insisted 
upon  reconveying  the  premises  to  the  defendant  and  asked  that  the 
money  paid  be  refunded  to  them,  the  bond  and  mortgage  canceled 
and  the  whole  contract  rescinded.  The  defendant,  while  admitting 
the  error  which  had  been  made,  peremptorily  refused  to  accede  to 
the  demands  of  the  plaintiffs,  and  this  action  in  equity  was  com- 
menced for  a  rescission  and  for  the  cancellation  of  the  bond  and 
mortgage  and  for  the  recovery  of  the  money  paid,  the  plaintifEs 
offering  to  restore  the  land  to  the  defendant  Other  facts  appear  in 
the  opinion. 

J.  W.  Shea^  for  the  appellants. 

Stewart  F.  Hancock  and  J.  Charles  Mddram^  for  the  respondent. 

Spring,  J. : 

Upon  the  trial  Mr.  Heid  testified  on  behalf  of  the  defendan,t  that 
he  was  willing  to  have  the  barn  moved  onto  the  premises  conveyed 
to  the  plaintiffs,  and  the  defendant  offered  to  move  it  at  her 
expense.  Thereupon  the  court  dismissed  the  complaint,  without 
costs,  inserting  in  the  judgment  a  provision  requiring  the  defendant 
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within  a  stipulated  time  to  move  the  barn  two  and  one-half  feet  to 
the  north  so  that  it  would  stand  wholly  on  the  premises  actually 
conveyed. 

We  think,  in  view  of  the  undisputed  evidence  in  the  record,  that 
the  disposition  made  of  the  case  is  not  just  to  the  plaintiffs. 

There  was  no  intentional  misrepresentation  as  to  the  lot  line 
made  by  the  defendant.  She  did  not  intend  to  deceive.  She  did, 
however,  make  a  misstatement  to  the  plaintiffs  as  to  a  material  fact 
by  which  they  were  misled  and  induced  to  purchase  the  land.  It 
is  not  necessary  to  prove  the  fraud  alleged.  The  action  was  in 
equity  and  the.  court  will  not  permit  the  plaintiffs  to  lose  or  the 
defendant  to  profit  by  her  misstatement,  although  unintentionally 
made.  {Silve7nyian  v.  Minshy^  109  App.  Div.  1 ;  affd.,  186  N.  Y. 
576;  Crowe  v.  Lewiriy  95  id.  423;  24  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  618.) 

The  parties  never  agreed,  tlie  one  to  purchase  or  the  other  to 
sell,  the  lands  covered  by  the  conveyance.  Their  minds  did  not 
meet.  There  could  be  no  reformation,  for  the  defendant  did  not 
own  that  part  of  the  land  included  in  the  conveyance  and  which 
did  not  pass  to  the  grantees.  The  action  for  rescission  was,  how- 
ever, an  available  remedy.  (  Vail  v.  Reynolds^  118  N.  Y.  297, 
302  ;  Dmi8  v.  Rosemwelg  Realty  Co.^  192  id.  128,  133  et  8eq.) 

The  learned  trial  court  was  of  the  opinion  that  the  representa- 
tions were  not  shown  to  be  material.  The  plaintiffs  did  not  receive 
the  quantum  of  land  which  they  bargained  for.  The  width  of  a 
part  of  their  lot  was  diminished  two  and  one-half  feet,  and  we  think 
the  evidence  fairly  established  this  paring  off  one  side  of  the  lot 
deprived  them  of  a  portion  of  the  fern  bed  and  the  pear  tree.  They 
testified  they  would  not  have  purchased  for  the  price  paid  if  they 
had  expected  the  lines  were  not  as  shown  them  by  the  defendant, 
and  that  they  relied  upon  her  statements.  They  were  not  required 
to  show  the  depreciation  in  value  occurring  by  reason  of  tiie  lessened 
quantity  of  land  conveyed  to  them.  The  appellant,  Mr.  Tryon, 
did  testify,  based  upon  all  the  alleged  misrepresentations,  that  the 
value  of  the  land  actually  conveyed  to  the  plaintiffs  was  not  more 
than  $1,500.  The  property  was  obviously  not  worth  as  much  as 
the  lot  they  contracted  for.  They  purchased  for  a  home.  They 
App.  Div.— Vol.  CXXXIII.         51 
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were  deceived.  As  soon  as  they  learned  of  that  fact  they  informed 
tlie  defendant  and  sought  to  annul  the  transaction  in  order  that 
both  parties  might  be  restored  to  their  original  status.  They  acted 
promptly.  The  defendant  should  have  acceded  to  this  demand. 
She  admitted  her  misstatement,  and  yet  insisted  on  reaping  the  full 
benefit  of  her  contract  precisely  the  same  as  if  she  had  made  no 
misrepresentations.  The  plaintiffs  are  not  seeking  damages  by  this 
action.  They  desire  to  have  the  contract  rescinded,  and  they  are 
entitled  to  the  relief  asked  for. 

We  have  not  based  our  decision  on  the  representations  as  to  the 
location  of  the  south  line  of  Fourth  street  as  the  evidence  was  not 
so  explicit  on  that  question  and  the  court  has  found  with  the 
defendant  upon  it. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concurred. 

-  Judgment  reversed  and  new  trial  ordered,  with  costs  to  appel- 
lants to  abide  event  upon  questions  of  law  and  fact. 


Maby  a.  Speck,  Respondent,  v.  International  Railway  Coicpakt, 

Appellant. 

Fourth  Department,  July  6,  1909. 

BAilroad  —  negligence  —  duty  of  railroad  to  keep  stopping  places  free 
from  snow  —  evidence  —  privilege  of  pliTsieiane  —  waiver. 

An  electric  railroad  running  through  a  country  district  is  bound  to  keep  each 
regular  stopping  place  free  from  dangerous  accumulations  of  snow  and  ice 
even  at  places  where  there  are  no  street  intersections.  But  the  duty  is  a  rela- 
tive one  to  be  determined  by  taking  Into  consideration  the  weather  conditions 
on  the  one  hand  and  the  safety  of  the  passengers  on  the  other.  Each  case  Is  to 
be  determined  by  the  jury  upon  its  particular  facts. 

The  plaintiff  on  alighting  from  an  electric  car  at  a  regular  stopping  place  fell  on 
a  sloping  bank  of  snow  which  had  been  thrown  up  by  blades  attached  to  cazs 
for  the  purpose  of  clearing  the  rails  of  snow.  Evidence  examined,  and  Jutd, 
that  it  was  for  the  Jury  to  say  whether  the  defendant  had  furnished  the  plain- 
tiff with  a  reasonably  safe  place  to  alight. 

Where,  in  an  action  to  recover  for  personal  injuries  the  plaintiff  has  introduced 
testimony  of  her  own  physician,  it  is  error  to  exclude  testimony  of  another 
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physician  who  was  called  in  consultation  with  the  plaintiff's  physician  show- 
ing the  extent  of  the  injuries.    By  calling  one  of  the  physicians  the  plaintiff 
waived  the  privilege  as  to  the  other.    The  amendments  to  section  836  of  the 
Code  of  Civil  Procedure  have  not  changed  this  rule. 
McLennan,  P.  J.,  and  Williams,  J.,  dissented  in  part. 

Appeal  by  the  defendant,  the  International  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the 
Ist  day  of  March,  1907,  upon  the  verdict  of  a  jury  for  $1,600,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  5th  day  of 
March,  1907,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Marris  Cohrij  Jr,^  for  the  appellant. 

Augustus  Thihaudeau  and  John  H.  Leggett^  for  the  respondent. 

Spring,  J. : 

The  plaintiff,  a  married  lady  of  the  age  of  sixty-three  years, 
claims  to  have  been  injured  by  reason  of  the  negligence  of  the 
defendant  while  alighting  from  one  of  its  cars. 

The  defendant  operates  a  double-track  street  surface  road  along 
tlie  center  of  River  road  from  Buffalo  to  Niagara  Falls.  The 
respondent  resides  on  the  south  side  of  tliis  road  in  the  village  of 
La  Salle ;  altliough  the  land  is  used  for  farming  purposes  it  is  quite 
tliickly  settled.  In  the  forenoon  of  March  13,  1905,  the  plaintiff 
went  to  Niagara  Falls  on  one  of  defendant's  cars,  accompanied  by  a 
married  daughter  who  resided  near  her.  They  remained  in  Niagara 
Falls  until  shortly  after  noon,  taking  the  twelve-thirty  car  home- 
ward, making  the  run  in  fourteen  minutes.  There  was  a  regular 
stopping  place  for  the  defendant's  cars  at  Shearer's,  a  short  distance 
east  of  where  the  plaintiff  resided,  and  the  cars  stopped  at  that 
point  to  enable  the  plaintiff  to  alight,  which  she  did  on  the  south 
side  of  the  car.  She  had  several  packages  which  the  conductor 
held  until  she  had  stepped  off  the  car.  Immediately  after  she  got 
off  she  slipped  and  fell,  striking  her  knee  against  the  step  of  the  car 
resulting,  as  she  claims,  in  serious  injury.  The  plaintiff  and  her 
daughter  testified  that  the  conductor  told  her  as  the  car  stopped  ^^  it 
was  all  safe  to  get  off." 
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There  was  a  heavy  body  of  snow  on  the  ground  at  the  time 
of  the  accident  to  the  plaintiS  which  had  been  increadng  since 
about  the  firet  of  February.  Tlie  defendant  frequently  ran  a 
rotary  snow  plow  along  the  tracks  throwing  the  snow  to  the 
north  side  of  the  street,  wliich  was  between  fifty  and  sixty  feet  in 
width.  The  snow  on  the  north  side  was  several  feet  high.  There  was 
sufficient  cleared  space  on  this  side  of  the  track  for  sleighs,  although 
the  travel  was  chiefly  along  the  track.  The  road  on  the  south  side 
of  the  tracks  was  little  used.  The  only  snow  thrown  on  tliat  side 
by  the  defendant  was  by  a  blade  attached  to  the  car  to  clean  the 
rails  of  snow,  and  which  projected  ten  or  twelve  inches  beyond  the 
rail,  and  the  snow  deflected  upward  on  that  side.  The  alternating 
rain  and  freezing  weather  made  this  incline  and  also  the  place  imme- 
diately adjacent  to  the  south  rail  slippery .  and  glary  as  ice.  The 
place  where  the  cars  stopped  for  the  accommodation  of  passengers 
was  filled  by  this  projecting  blade  with  snow  and  ice,  which  was 
allowed  to  remain. 

The  condition  is  thus  described  by  one  of  the  plaintiff's  witnesses: 
"  There  was  a  lot  of  snow  on  the  south  side  of  the  track,  beyond 
Shearer's  stopping  place,  west ;  the  stopping  place  was  all  right 
when  the  scrapere  wasn't  coming  along;  when  they  came  along 
they  filled  up  the  path  again.  Maybe  they  filled  it  up  five  or  ten 
times  a  day."  The  village  street  commissioner  testified :  "  I  know 
where  Mr.  Shearer  lives  and  that  there  was  a  place  there  for  cars 
to  stop.  I  can't  describe  the  highway  in  that  place  on  the  13th  day 
of  March,  1905,  because  I  can't  remember.  I  should  say  the  snow 
was  in  the  neighborhood  of  eleven  or  twelve  inches  close  to  the 
track,  farther  back  it  was  about  three  or  four  or  five  feet  higher,  it 
ran  in  a  slant  toward  the  track'.  That  runs  on  a  slant ;  where  their 
little  scraper  comes  up  on  the  end  of  the  car  and  cleans  the  rail  it 
leaves  it  on  a  kind  of  slant.  I  don't  know  just  how  deep  these 
scrapers  are.  I  should  say  ten  or  twelve  inches.  The  slant  is 
towards  the  track.  The  Eiver  Road  there  is  in  the  village  of  La 
Salle  and  there  are  frequent  stopping  places  there  for  people  to  get 
on  and  off  these  cars  and  were  before  this  accident.  There  are 
thickly  populated  streets,  Hamilton  Street,  the  Bowen  district,  con- 
necting with  that  riverway  before  the  accident,  and  up  to  that  time 
tliere  were  a  large  number  of  people  who  lived  in  the  village  and 
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worked  or  Iiad  business  at  Niagara  Falls  and  took  these  cars  back 
and  forth.  At  the  point  where  the  accident  occurred  the  Railway 
kept  the  highway  in  order/' 

The  court  charged  the  jury  that  when  the  defendant  "undertook 
to  land  passengers  at  the  place  in  question  "  it  was  bound  "  at  all 
times  to  aflEord  a  reasonably  safe  place  for  her  to  alight  from  that 
car  and  a  reasonable  opportunity  to  aliglit  from  it  in  safety."  I 
think  some  obligation  of  this  kind  certainly  rests  upon  the  defend- 
ant. {Dixon  V.  Brooklyn  C.  <b  N.  li.  R.  Co.,  100  N.  Y.  170; 
Flack  V.  Nassau  Elec.  R.  R.  Co.,  41  App.  Div.  399.) 

The  burden  may  be  an  onerous  one  to  lay  on  a  street  surface  road 
company  running  through  a  country  district  where  there  is  a  heavy 
body  of  snow  for  a  considerable  period  of  time  changing  to  ice  and 
crust,  to  keep  each  stopping  place  where  there  are  no  street  inter- 
sections free  of  ice  and  the  snow  leveled  down.  The  duty,  while 
existing,  must  be  a  relative  one,  taking  into  consideration  tlie 
weather  conditions  on  the  one  hand  and  the  safet}'  of  the  passen- 
gers on  the  other.  Each  case  must  be  dependent  upon  its  own 
peculiar  facts  to  be  determined  by  the  jury.  The  defendant  selects 
its  stopping  place,  invites  its  passengers  to  take  the  cur  and  alight 
at  that  particular  point,  and  some  assurance  of  safety  must  accom- 
pany this  selection  and  invitation.  The  passenger  has  no  choice. 
He  must  alight  where  the  defendant  directs.  We  cannot  say,  as 
matter  of  law,  in  view  of  all  the  circumstances,  that  this  stopping 
place  was  reasonably  safe  for  the  plaintiff  as  she  was  assured  by  the 
conductor. 

The  plaintiff  claimed  that  the  synovial  membrane  of  the  injured 
knee  became  inflamed  and  a  permanent  injury  resulted.  She  did 
not  consult  any  physician  until  May  second,  when  Dr.  Welsh,  the 
family  physician,  was  called.  Dr.  Welsh,  testifying  in  behalf  of 
the  plaintiff,  attributed  the  synovitis  to  the  injury  and  testified  the 
condition  might  improve  to  some  extent.  The  defendant  claimed 
the  injury  was  the  result  of  chronic  rheumatism,  and  evidence  was 
presented  tending  in  some  degree  to  substantiate  this  claim. 

Dr.  Horton,  a  witness  on  behalf  of  the  defendant,  testified  that 
he  examined  and  treated  the  defendant  in  May,  1905,  in  consulta- 
tion with  Dr.  Welsh,  the  attending  physician.  He  was  asked : 
"State,  Doctor,  whether  you  found  upon  that  examination  any  con- 
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dition  of  the  pluintifE  which  jou  can  say  with  reasonable  certainty 
resulted  from  any  injury  which  she  had  received  ? "  This  was 
objected  to  as  privileged,  and  the  court  inquired  if  the  doctor  was 
in  consultation  with  plaintiff's  physician,  which  was  conceded,  and 
the  court  excluded  the  testimony  after  the  plaintiff's  counsel  declined 
to  waive  the  privilege.  The  court,  after  ruling,  remarked  :  "  He 
lias  got  to  waive  it  before  you  go  any  further  with  him,  it  being 
conceded  that  he  learned  what  he  did  learn,  and  heard  what  he  did 
hear,  if  anything,  while  he  was  acting  in  a  professional  capacity  to 
this  woman ;  and  he  should  not  voluntarily,  whether  he  does  or 
not,  come  here  as  a  witness  without  the  privilege  being  waived." 
An  exception  was  taken  to  the  exclusion  of  this  testimony. 

I  think  this  ruling  was  error.  In  Morris  v.  Raihvay  Company 
(148  N.  Y.  88)  the  action  was  to  recover  damages  for  personal 
injuries,  and  the  plaintiff  had  been  attended  by  two  physicians,  and 
one  testified  on  the  trial  in  her  behalf.  The  defendant  called  the 
other  physician  for  the  purpose  of  showing  the  extent  of  the 
injuries  claimed  to  be  sustained  by  the  plaintiff,  but  his  evidence 
was  excluded  as  privileged.  The  Court  of  Appeals  reversed  the 
judgment,  holding  that  the  plaintiff  by  calling  one  of  the  physicians 
removed  the  ban  as  to  the  other  and  waived  the  privilege  inuring 
to  her  benefit  by  section  834  of  the  Code  of  Civil  Procedure. 

That  case  is  decisive  of  the  present  one,  unless  the  amendments 
to  the  Code  provisions  have  nullified  its  effect.  After  that  decision, 
section  836  of  the  Code  of  Civil  Procedure  was  amended  by  chap- 
ter 53  of  the  Laws  of  1899,  which  retained,  among  other  sections, 
the  prohibitory  provisions  of  section  834  "unless  the  provisions 
thereof  are  expressly  waived  upon  the  trial  *  *  *  by  the  *  *  * 
patient,"  and  which  had  been  added  to  the  statute  by  chapter  381 
of  the  Laws  of  1891.  The  following  limiting  provision,  however, 
was  added :  The  waiver  "  provided  for  nmst  be  made  in  open 
court."  There  were  amendments  (Laws  of  1904,  chap.  331,  and 
Laws  of  1905,  chap.  331),  neither  of  which  changes  the  statute  of 
1899  so  far  as  it  affects  the  present  question. 

Since  the  statute  of  1899  became  a  law  the  subject  has  been 
passed  upon  by  the  Court  of  Appeals  several  times,  and  in  each  case 
the  patient  was  held  to  have  waived  the  privilege  of  the  statute  by 
herself  opening  the  door  and  disclosing  the  condition  which,  except 
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for  her  disclosures,  could  not  have  been  testified  to.  {Gliffcrd  v. 
Denver  &  R.  O.  E.  R.  Co.,  188  N.  Y.  349 ;  PeopU  v.  Bloom,  193 
id.  1 ;  Capron  v.  Douglass,  Id.  11.) 

In  each  of  these  cases  there  was  no  express  waiver  by  word  of 
mouth  in  open  court,  but  the  act  of  the  plaintiff  by  a  proceeding  in 
court  was  deemed  to  constitute  a  waiver  within  the  purview  of  section 
836  of  the  Code  of  Civil  Procedure. 

For  this  error  I  think  the  judgment  should  be  reversed. 

Krusb  and  Robson,  JJ.,  concurred  ;  McLennan,  P.  J.,  and  Wil- 
liams, J.,  concurred  for  reversal  on  ground  stated  in  the  opinion 
and  also  upon  the  ground  tliat  the  plaintiff  failed  to  establish 
actionable  negligence  on  the  part  of  the  defendant. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Mart  E.  Johnson,  as  Administratrix,  etc.,  of  John  E.  Johnson, 
Deceased,  Respondent,  v.  Phoenix  Beidgb  Company,  Appellant. 

Fourth  Department,  July  6,  1909. 

Negligence  causing  death  in  foreig^n  juriediction  —  conflict  of  laws  — 
foreign  statute  governs  —  limitation  of  action  essential  ingredient  — 
action  in  representative  capacity  —  no  recovery  as  individual  —  plead- 
ing —  amendment  substituting  parties. 

Where  the  statutes  of  a  foreign  country  confer  a  right  of  action  for  negligence 
causing  death  the  action  may  be  maintained  in  our  courts,  but  the  foreign 
statute  controls  except  in  mere  matters  of  procedure. 

Where  the  statute  creates  a  liability  only  where  the  action  is  brought  within  one 
year  from  the  death,  the  limitation  is  an  integral  part  of  the  cause  of  action 
and  a  condition  precedent  to  its  maintenance.  It  does  not  merely  a£Fect  the 
remedy. 

An  action  brought  by  a  person  as  administrator  is  distinct  from  one  brought  as 
an  individual. 

One  who  sues  in  an  official  capacity  only  cannot  recover  In  his  individual  capacity, 
although  he  could  have  sued  individually. 

Where  a  foreign  statute  authorizing  a  recovery  for  negligence  causing  death 
requires  the  action  to  be  brought  by  the  decedent's  consort  or  his  ascendant  or 
descendant  relations,  but  the  action  is  brought  by  the  decedent's  administra- 
trix in  her  official  capacity,  the  plaintiff  after  the  expiration  of  the  time  limited 
for  the  maintenance  of  such  action  is  not  entitled  to  amend  the  summons  and 
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complaint  so  as  to  change  the  action  into  one  brought  in  her  individual  capacity 
and  as  guardian  cul  litem  of  the  decedent's  descendants.     Such  amendment  seta 
out  a  new  cause  of  action  materially  affecting  the  defendant's  rights. 
Kbuse  and  Williams,  JJ.,  dissented,  with  memorandum. 

Appeal  by  the  defendant,  the  Phoenix  Bridge  Company,  from  bo 
much  of  an  order  of  the  Supreme  Court,  made  at  the  Erie  Special 
Term  and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  Erie 
on  the  30th  day  of  March,  1909,  as  directs  the  amendment  of  the 
summons  and  complaint  herein. 

Daniel  J.  Kenefick^  for  the  appellant. 

Edwin  L.  DoUon^  for  tiie  respondent. 

Spring,  J. : 

The  defendant  is  a  foreign  corporation,  and  in  the  summer  of 
1907  was  engaged  in  the  construction  of  a  bridge  across  the  St 
Lawrence  river  in  the  province  of  Quebec,  Canada.  On  the  29th 
day  of  August,  1907,  the  bridge  collapsed,  and  John  E.  Johnson, 
an  employee  of  said  corporation,  with  many  other  fellow-workmen, 
was  killed  in  the  catastrophe. 

The  decedent,  who  died  intestate,  residing  in  the  city  of  Buffalo, 
left  him  surviving  his  widow,  Mary  E.  Johnson,  a  father  and  two 
infant  children.  Letters  of  administration  were  issued  to  the  plain- 
tiff by  the  Surrogate's  Court  of  Erie  county,  and  she  commenced 
this  action  in  her  representative  capacity  in  March,  1908,  charg- 
ing the  defendant  with  negligence  in  causing  the  death  of  her 
husband. 

A  right  of  action  founded  on  the  negligence  of  the  defendant  is 
conferred  by  the  statutes  of  the  province  of  Quebec,  similar  to  that 
permitted  in  our  own  State,  so  that  the  action  is  maintainable  here. 
(  Wooden  v.  TT.  N.  T.  <&  P.  R.  B.  Co.,  126  N.  Y.  10.) 

The  foreign  statute  controls,  however,  except  in  mere  matters  of 
procedure.  {Kiefer  v.  Grand  Trunk  R.  Co.,  12  App.  Div.  28 ; 
affd.,  153  K  Y.  688.) 

The  complaint,  after  setting  out  the  facts  upon  which  the  lia- 
bility of  the  defendant  is  based,  alleged  that  the  intestate  left  a 
widow  and  two  children  as  his  next  of  kin,  the  appointment  of  the 
wife  as  administratrix,  that  she  is  plaintiff  in  that  capacity,  and  that 
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she  and  the  children  "  were  dependent  upon  the  said  deceased  for 
their  support."  The  complaint  contains  the  provisions  of  the  Civil 
Code  of  Lower  Canada,  alleged  to  be  the  law  of  the  province  of 
Quebec,  showing  the  existence  of  a  statute  similar  to  our  own  con- 
ferring a  right  of  action  for  negligence,  and  the  following  (§  1056) 
is  quoted  literally :  **In  all  cases  where  the  person  injured  by  the 
commission  of  an  offence  or  a  quasi-offence  dies  in  consequence, 
without  having  obtained  indemnity  or  satisfaction,  his  consort  and 
his  ascendant  and  descendant  relations  have  a  right,  but  only 
within  a  year  after  his  death,  to  recover  from  the  person  who 
committed  the  offence  or  quasi-oflFence,  or  his  representatives,  all 
damages  occasioned  by  such  death.  *  *  *  In  all  cases  no  more 
than  one  action  can  be  brought  in  behalf  of  those  who  are  entitled 
to  the  indenmity  and  the  judgment  determines  the  proportion  of 
such  indemnity  which  each  is  to  receive.  These  actions  are  inde- 
pendent, and  do  not  prejudice  the  criminal  proceedings  to  which 
the  parties  may  be  subject." 

It  will  be  noted  that  the  cause  of  action  does  not  exist  in  favor 
of  the  administratrix,  but  must  be  in  the  names  of  the  persons  to 
whom  the  benefit  accrues  —  in  this  case  the  widow,  the  children 
and  the  father. 

In  February,  1909,  and  more  than  one  year  after  the  death  of  the 
intestate,  the  plaintiff  obtained  an  order  at  Special  Term  upon 
notice  amending  the  summons  by  striking  therefrom  the  clause 
showing  that  the  action  was  commenced  by  the  plaintiff  as  adminis- 
tratrix, and  adding  other  names  thereto,  so  that  the  caption  on  the 
part  of  the  plaintiffs  now  reads  as  follows :  "  Mary  E.  Johnson, 
individually  and  as  guardian  ad  litem  of  Catherine  Johnson  and 
Ma^'y  A.  Johnson,  infants,  and  Henry  E.  Johnson." 

The  complaint  was  also  ordered  amended  to  contain  appropriate 
allegations  conforming  to  the  change  of  parties  and  eliminating  the 
allegations  in  the  original  complaint  which  were  only  proper  if  the 
action  was  in  a  representative  capacity.  We  have,  therefore,  so  far 
as  the  parties  are  concerned,  a  radically  different  action  from  the 
one  originally  commenced. 

At  the  outset  it  is  important  to  note  that  the  phraseology  of  the 
statute  quoted  makes  the  one  year  withiji  which  the  action  may  be 
commenced  after  the  death  of  the  person  dying  from  the  injuries 
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a  limitation  upon  the  liability  of  the  defendant,  constituting  an 
integral  part  of  the  cause  of  action  and  a  condition  precedent  to  its 
maintenance,  and  not  merely  affecting  the  remedy.  {CdeU  v. 
Delaware^  Lackawanna  <&  Western  R,  R.  Co.^  80  App.  Div.  342 ; 
IliU  V.  Supervisors^  119  N.  Y.  344;  Ilamilton  v.  Royal  Ins.  Co.^ 
156  id.  327 ;  The  HarHshurg,  119  U.  S.  199,  214.) 

Tlie  cause  of  action  in  favor  of  tlie  present  plaintiffs  had  become 
extinguished,  therefore,  prior  to  the  application  to  make  them  parties 
to  the  pending  action. 

Section  723  of  the  Code  of  Civil  Procedure  liberally  provides  for 
amendments  to  the  summons  or  pleadings  in  furtherance  of  justice 
and  where*no  change  in  the  cause  of  action  or  defense  is  made  and 
no  serious  detriment  is  to  result  to  the  opposing  pai*ty.  In  constru- 
ing the  provisions  of  this  section  of  the  Code,  the  courts  in  some 
cases  have  adopted  a  somewhat  broad  rather  than  a  restricted  inter- 
pretation. {Tighe  v.  Pope^  16  Hun,  180;  Boyd  v.  U.  S,  Mortgage 
cfe  Trust  Co.,  187  N.  Y.  262.) 

On  the  other  hand,  where  a  new  cause  of  action  is  stated,  or 
where  the  rights  of  the  opposing  party  are  to  be  materially  affected 
to  his  detriment,  the  amendment  will  not  be  granted.  {Doyle  v. 
Carney^  190  N.  Y.  386;  Licausi  v.  Ashworth,  78  App.  Div.  486; 
Van  Cott  V.  Prentice,  104  N.  Y.  45,  57.) 

In  the  case  of  Doyle  v.  Carney  {supra)  the  plaintiff,  as  adminis- 
trator of  the  estate  of  his  minor  daughter  deceased,  sued  to  recover 
for  services  rendered  by  her.  It  developed  on  the  trial  that  the 
services  belonged  to  the  father  and  that  an  amendment  to  the  com- 
plaint conforming  to  the  proof  was  allowed  at  the  close  of  the  evi- 
dence, and  a  recovery  was  had.  The  judgment  was  reversed  for 
this  error.  The  court,  in  commenting  upon  the  lack  of  power  to 
allow  the  amendment,  state  this  proposition  :  ^'  If  the  original  plain- 
tiff could  not  sustain  the  action,  the  statute  does  not  authorize  an 
amendment  of  the  pleading,  which  adds  the  name  of  a  person,  who 
was,  as  to  the  original  cause  of  action,  a  stranger  in  the  eye  of  the 
law." 

It  has  frequently  been  held  that  an  amendment  will  not  be 
allowed  substituting  one  defendant  for  another.  {New  York  State 
M.  Milk  Pan  Assn.  v.  Remington  Agr.  Works,  89  N.  Y.  22; 
Shaw  V.  Cock,  78  id.  194 ;  Bassett  v.  Fish,  75  id.  303,  315.) 
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In  a  case  where  an  amendment  to  the  complaint  has  been  allowed 
substituting  a  new  defendant  and  against  whom  the  cause  of  action 
might  have  been  barred  by  the  Statute  of  Limitations,  the  defend- 
ant has  not  been  deprived  from  pleading  that  defense.  (SerreU  v. 
Forbes,  106  App.  Div.  482,  484;  Dmis  v.  N.  T.,  Z.  E,  cfe  W.  R. 
R.  Co.,  110  N.  Y.  646 ;  opinion  in  full,  17  N.  Y.  St.  Eepr.  172.) 

There  is  some  apparent  conflict  in  the  authorities,  due  probably 
to  the  facts  which  have  induced  the  particular  decision  rather  tlian 
to  any  disagreement  in  the  legal  principles  which  have  been 
enunciated. 

We  think  there  are  two  or  three  rules  applicable  to  this  case 
which  are  well  established. 

In  the  first  place  an  action  by  a  person  in  the  capacity  of  admin- 
istrator is  distinct  in  personality  from  one  by  an  individual. 
{Leonard  v.  Pierce,  182  N.  Y.  431.) 

The  one  suing  in  his  official  capacity  may  have  a  cause  of  action 
individually,  yet  if  he  fail  to  maintain  the  action  as  he  has  planned 
it,  he  cannot  recover  on  the  assumption  that  he  has  one  individually 
like  the  one  alleged  in  the  complaint.  He  is  a  stranger  to  the 
action. 

Again,  if  the  plaintiff  in  this  action  had  recovered  a  judgment, 
it  would  not  be  a  bar  to  an  action  by  the  children,  father  or  by  her 
as  consort  of  the  decedent.  (Case  last  cited ;  Davis  v.  N.  Y.,  Z. 
E.  (&  W.  R.  R.  Co.,  supra.) 

The  complaint  in  this  action  sets  out  all  the  facts  necessary 
to  allege  a  cause  of  action  in  her  official  capacity.  She  was  not 
suing  as  consort  and  certainly  she  was  not  representing  the  next  of 
kin.  They  alone  could  sue  in  their  behalf.  The  Canadian  statute 
is  explicit  in  designating  to  whom  the  right  of  action  inures,  and, 
it  would  seem,  all  must  join  in  one  action,  as  only  one  is  permitted. 
{Robinson  v.  Canadian  Pacific  R.  Co.,  L.  R  [1892]  App.  Cas. 
481  ;  MiUer  v.  Orand  Trunk  R.  Co.  of  Canada,  L.  R.  [1906] 
App.  Cas.  187.) 

If  the  plaintiff  had  sued  as  consort,  and  after  the  lapse  of  one 
year  from  the  death  of  the  intestate  the  next  of  kin  had  applied 
to  be  made  parties  plaintiff  in  the  action,  I  assume  their  appli- 
cation would  have  been  denied.  Their  cause  of  action  would 
have   expired.     Its   life   is  not  dependent  upon  the  plea  of   the 
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Statute  of  Limitations,  which  pertains  to  the  remedy,  but  time  is 
the  essence  of  the  cause  of  action. 

The  respondent  relies  upon  Boyd  v.  U.  S.  Martgage  dk  Trust 
Co.  (187  N.  Y.  262).  In  that  case  the  action  was  against  the  trust 
company  as  substituted  trustee.  The  defendant  was  not  liable  in 
that  capacity.  A  motion  was  made  at  Special  Term  to  amend  the 
caption  of  the  summons  and  complaint  by  striking  out  the  words 
"as  substituted  trustee,"  which  was  denied,  and  the  order  was 
reversed  in  the  Appellate  Division  (84  App.  Div.  466) ;  and  after 
trial  tlie  judgment  and  this  order  were  reviewed  by  the  Court  of 
Appeals  and  both  were  affirmed.  The  amendment  was  sustained 
on  the  ground  that  no  new  party  was  brought  in.  The  court,  how- 
ever, in  commenting  upon  the  question  used  this  significant  language 
(at  p.  269) :  '*  If  its  eflEect  was  to  bring  in  a  new  party  in  the  fullest 
sense  of  that  term  —  that  is  to  say,  a  defendant  who  had  never 
before  been  brought  into  court  in  this  action  for  any  purpose  — 
then  as  to  such  defendant  the  action  cannot  be  deemed  to  have  been 
commenced  until  the  service  of  the  amended  process,  and  such 
defendant  would  not  be  deprived  of  the  benefit  of  its  plea  of  the 
Statute  of  Limitations.  As  to  new  parties  brouglit  in  by  amend- 
ment a  suit  is  begun  only  when  they  are  brought  in  by  the  amend- 
ment and  the  service  of  the  amended  process,  *If  between  the 
time  of  the  commencement  of  the  suit  and  the  time  when  the  new 
parties  are  brought  in  the  period  of  limitation  has  expired  they  may 
plead  the  statute  in  bar  of  their  liability,  although  the  defense  may 
not  be  available  to  the  original  defendants.'  {Shaw  v.  Cooky  78 
K  Y.  194,197.)" 

In  the  summons  and  complaint,  as  amended  in  this  action,  each 
of  the  plaintiflFs  is  a  new  party.  The  next  of  kin  were  certainly 
not  parties,  and  with  the  facts  so  distinctly  alleged  showing  the 
plaintiff  sued  in  her  official  capacity,  stating  no  cause  of  action 
accruing  to  her  as  administratrix,  we  think  the  case  is  distinguish- 
able from  the  Boyd  case. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  to  amend  denied,  with  ten  dollars  costs. 

All  concurred,  except  Williams  and  Kbuse,  JJ.,  who  dissented 
in  a  memorandum  by  Kruse,  J. 
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Kbusb,  J.  (dissenting) : 

Under  the  Quebec  statute  the  plaintiff,  Mary  E.  Johnson,  who  is 
the  widow  of  the  deceased,  John  E.  Johnson,  and  her  coplaintiffs 
seem  to  have  a  right  of  action  against  the  defendalnt  to  recover 
damages  for  the  death  of  said  deceased.  But  the  action  must  be 
brought  within  one  year  after  the  death  of  the  deceased,  and  no 
more  than  one  action  can  be  brought  in  behalf  of  those  who  are 
entitled  to  recover  under  the  provisions  of  the  statute.  The  pro- 
portion of  the  indemnity  to  which  each  is  entitled  is  determined  in 
the  action. 

I  agree  with  Mr.  Justice  Spbing  that  the  right  of  action  may  be 
enforced  in  the  courts  of  our  State ;  that  the  foreign  statute  con- 
trols except  as  to  matters  of  procedure,  and  that  the  bringing  of 
the  action  within  one  year  after  the  death  of  the  deceased,  as  pro- 
vided in  the  Quebec  statute,  is  a  condition  precedent  attacliing  to 
tlie  cause  of  action  itself,  and  not  a  mere  statute  of  limitation  affect- 
ing the  remedy.  But  I  do  not  think  that,  because  the  plaintiff 
brought  the  action  without  her  coplaintiffs  joining  with  her  orig- 
inally, she  is  necessarily  prevented  thereby  from  recovering  her 
damages.  Nor  do  I  think  that  the  court  is  powerless  to  afford  her 
relief  by  way  of  amendment  of  the  summons  and  complaint,  so  as 
to  show  that  she  is  prosecuting  the  action  individually  and  not  as 
administratrix  of  the  estate  of  her  deceased  husband. 

It  is  possible  that  she,  as  well  as  her  coplaintiffs,  may  encounter 
difficulties  upon  the  trial  in  maintaining  the  action.  It  appears  that 
while  the  action  was  commenced  by  her  within  one  year  after  the 
death  of  her  husband,  the  order  amending  the  summons  and  com- 
plaint by  adding  her  coplaintiffs  as  parties  plaintiff  to  the  /action 
was  not  made  within  one  year.  But  I  think  that  question  need  not 
be  determined  at  this  time. 

The  question  here  is  whether  the  Special  Term  had  authority  to 
allow  the  amendment  to  the  summons  and  complaint,  and  that  ques- 
tion, I  think,  should  be  answered  in  the  affirmative  {Boyd  v.  U.  S. 
Mortgage  cfe  Trust  Co.^  187  N.  Y.  262)  and  the  order  affirmed. 

Williams,  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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Frederick  L.   Heughes  and   Joseph   Peiffer,   Respondents,  v. 
Galusha  Stove  Company,  Appellant. 

Fourth  Department,  July  6.  1909. 

Beal  property  —  easements  ~  abandonment  of  right  of  way  — adverse 
uaer  —  action  to  abate  obstruction  of  right  of  way  —  parties  plainti£ 

Action  to  compel  the  removal  of  an  obstruction  to  a  right  of  way  through  an 
alley  as  a  nuisance  and  to  recover  damages.  The  answer  alleged  that  the 
plaintiff  had  lost  the  easement  by  abandonment  and  that  the  defendant  had 
acquired  title  thereto  by  adverse  user.  Evidence  examined,  and  hM,  that 
these  issues  were  properly  left  to  the  jury. 

An  easement  acquired  by  grant  is  not  extinguished  by  mere  nonuser,  even 
though  it  exceed  twenty  years,  if  the  owner  of  the  servient  estate  did  no  act 
to  prevent  the  use. 

In  order  to  establish  the  abandonment  of  an  easement  over  an  alleyway,  there 
must  be  definite,  unequivocal  acts  declaratory  of  a  clear  purpose  to  give  up 
forever  any  use  or  interest  In  the  easement. 

The  above  rule  is  strictly  followed  as  one  may  lose  his  right  to  the  enjoyment  of 
an  easement  by  abandonment  for  a  much  less  time  than  is  required  to  extinguish 
it  by  adverse  possession. 

Where  adjoining  owners  have  a  right  of  way  over  the  same  alley  an  adverse 
possession  claimed  by  one  must  be  open,  unequivocal,  continuous  and  equiva- 
lent to  an  ouster  of  the  other  party. 

Where  one  of  two  partners  owned  a  fee  of  part  of  the  premises  to  which  a  right 
of  way  was  appurtenant  and  the  balance  thereof  was  owned  by  the  partner- 
ship, they  may  join  in  an  action  to  restrain  an  obstruction  of  the  easement 
although  one  of  the  partners  has  no  fee  in  any  part  of  the  premises. 

Appeal  by  the  defendant,  the  Galusha  Stove  Company,  from  a 
judgment  of  the  Supreme  Conrt  in  favor  of  the  plaintiffs,  entered  in 
the  office  of  the  clerk  of  the  county  of  Monroe  on  the  11th  day  of 
August,  1908,  upon  the  verdict  of  a  jury  rendered,  in  part,  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said  clerVs 
office  on  the  15th  day  of  July,  1908,  denying  the  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

The  controversy  arises  over  the  use  of  an  interior  court  or  alley 
in  a  block  of  lots  in  the  city  of  Rochester,  and  which  court  is  thirty- 
three  feet  in  width  in  the  center  of  lot  16  and  extending  entirely 
across  the  lot ;  and  also  to  the  use  of  an  alley  extending  easterly 
through  lot  17  to  South  street.  The  res^rvation  of  these  alleys 
dates  back  to  a  conveyance  in  1832,  which  conveyed,  among  oUier 
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lands,  lots  11,  13,  16,  19,  22  in  this  block,  "excepting  2  rods 
in  width  reserved  as  a  street  or  alley  in  the  center  of  lot  namber  16 
for  the  benefit  of  the  other  parts  of  said  lots  above  described,  with 
the  right  of  an  alley  to  the  public  square  through  No.  17,  as  now 
located." 

The  early  conveyances  succeeding  the  original  deed  made  a  simi- 
lar reservation  of  these  alleys.  Some  of  the  later  deeds  made  no 
reference  to  them,  although  the  boundaries  of  the  land  conveyed 
did  not  include  them.  The  alleys,  however,  were  open  and  used 
for  many  years  in  connection  with  the  lots  mentioned  and  each  owner 
recognized  their  existence  and  use  appurtenant  to  these  lots. 

The  plaintiffs  are  copartners  engaged  in  the  operation  of  a  struc- 
tural steel  manufacturing  plant,  which  has  been  carried  on  for  a 
great  many  years  by  the  plaintiffs  and  their  predecessors  in  interest. 
The  plaintiff  Heughes  owns  lots  15  and  18,  fronting  on  South 
avenue,  and  a  rectangular  tract  which  is  a  part  of  lot  16  and  facing 
the  larger  alley  on  the  north,  and  immediately  south  of  this  tract 
the  westerly  half  of  lot  19.  Together  they  also  own  the  south 
half  of  lot  10,  the  northwesterly  part  of  lot  16  and  the  southwest- 
erly part  of  lot  13,  east  of  and  adjacent  to  lot  10,  and  which  piece 
fronts  on  the  alley. 

The  plaintiff  Ileughes  acquired  by  deed  in  1890,  and  later  lots  15 
and  18,  and  tlie  tract  which  is  the  southwesterly  corner  of  lot  16 
and  the  westerly  half  of  lot  19,  although  he  and  his  copartners  had 
occupied  the  premises  as  tenants  long  before  the  purchase  by  him. 
Lot  15,  the  south  half  of  lot  10  and  the  rectangular  piece  in  the 
westerly  parts  of  lots  13  and  16  had  long  beeh  used  as  one  tract 
by  a  manufactory  of  agricultural  implements  and  came  into  the 
possession  of  the  plaintiffs  in  1890,  and  have  since  been  used  by  them. 
In  1906  they  acquired  title  by  purchase,  the  description  including 
thirty-one  feet  of  the  northerly  half  of  the  alley. 

The  defendant  is  a  corporation  engaged  in  the  manufacture  of 
stoves  and  the  plant  also  is  of  long  standing  on  its  present  site.  The 
original  source  of  title  was  the  deed  of  1832  referred  to,  which 
reserved  the  alleys.  At  the  time  of  the  trial  it  owned  the  westerly 
part  of  lots  19  and  16  and  northerly  of  the  latter  lot  to  Court 
street. 

Norman  H.  Galusha,  the  founder  of  the  defendant,  acquired  titl^ 
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to  the  northerly  portion  of  his  holdings  many  years  ago,  the  firrt 
conveyance  bearing  date  April  19,  1856.  In  1883  he  purchased 
the  easterly  half  of  lot  19  and  the  southeasterly  half  of  lot  16,  the 
tract  corresponding  nearly  in  size  to  the  adjacent  lands  of  the 
plaintiff  Ilenghes  in  these  two  lots.  At  the  same  time  he  purchafied 
the  alley  or  court  north  of  the  premises  last  referred  to  purchased 
by  him,  the  deed,  however,  containing  the  following :  "  This  convey- 
ance is  subject  to  any  and  all  rights  of  the  public  in  and  over  the 
premises  hereby  conveyed  as  a  public  highway  and  of  any  and  all 
rights  which  the  owners  of  the  premises  adjoining  said  alley  may 
have  in  and  over  the  same  as  a  private  way."  The  grantors  had 
the  same  day  conveyed  to  Galusha  an  undivided  one-half  in  the 
lands  south  of  the  easterly  half  of  the  alley.  At  that  time  the 
alleys  were  open  and  used  in  common  by  the  contiguous  owners. 
The  subjoined  diagram  may  be  of  aid  in  comprehending  the 

relative  locations  of  the  lots  and  allevs. 
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Farther  material  facts  appear  in  the  opinion. 
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EugcTie  Van  Yoorhis^  for  the  appellant. 
C.  D.  Kiehel^  for  the  respondent. 

Spring,  J. : 

It  was  determined  by  this  conrt  on  a  former  appeal  {Heughea  v. 
Oalusha  Stove  Co,^  122  App.  Div.  118)  that  the  action  is  one  at  law 
to  recover  damages  for  a  nnisance  and  to  procure  its  removal. 

The  plaintiffs  acquired  the  easement  in  the  court  or  alley  in  lot 
16  and  also  the  right  of  ingress  and  egress  to  South  street  through 
the  alley  in  lot  17  by  deed.  The  defendant  acquired  a  like  ease* 
ment  in  the  same  way,  and  each  knew  of  their  location  and  that 
they  were  designed  for  the  common  use  of  the  contiguous  owners. 
These  owners  for  a  considerable  time  used  the  alleys  in  common, 
and  no  controversy  arose.  The  plaintiffs  had  alleys  over  their  prem- 
ises to  South  avenue,  and  after  a  time  made  little  use  of  the  alleys 
in  dispute.  The  defendant  and  its  predecessors  also  had  a  more 
accessible  outlet  to  Court  street  from  its  premises,  and  consequently 
desired  to  close  up  the  alleys  and  attach  the  larger  one  to  its  other 
premises.  It  claimed  that  the  plaintiffs  had  lost  their  easement  in 
the  alleys  by  abandonment  and  defendant  had  acquired  title  by 
adverse  user. 

On  the  trial  the  court  directed  a  verdict  for  the  plaintiffs  so  far 
as  the  use  pertained  to  the  tract  extending  into  the  southwesterly 
part  of  lot  16.  It  submitted  to  the  jury  to  determine  whether  the 
defendant  had  acquired  title  by  adverse  user  to  the  alley  as  against 
the  northwesterly  part  of  lot  16  owned  by  the  plaintiffs,  and  the 
verdict  was  in  favor  of  the  plaintiffs. 

The  title  of  the  two  tracts  came  from  different  sources  and  the 
proof  of  user  or  non-user  as  related  to  the  two  tracts  was  dissimilar, 
and  the  court  consequently  disposed  of  the  questions  in  the  manner 
indicated. 

The  defendant  gave  proof  that  more  than  twenty  years  prior  to 
the  commencement  of  the  action  it  placed  a  gate  across  the  entrance 
to  the  narrow  alley  through  lot  17  and  locked  the  same,  keeping  the 
key  in  its  office ;  and  thereafter  there  was  no  user  by  the  plaintiffs 
either  of  that  alley  or  the  wider  one,  except  at  rare  intervals  when 
the  key  was  loaned  and  permission  accorded  to  the  plaintiffs.  The 
App,  Div,— Vol.  CXXXIII.        52 
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gate  had  been  broken  down  for  some  time,  and  the  defendant's 
manager  testified  it  was  rebuilt  and  assigned  the  reason  therefor  as 
follows :  "  Father  Stuart  was  alive  at  that  time  and  lived  at  the 
side  of  the  alley  that  leads  into  Washington  Square,  and  he  came 
over  and  was  constantly  complaining  about  disorderly  characters 
going  through  there  in  the  night  time  to  the  Galusha  property  in 
the  alley,  and  he  requested  that  I  have  that  gate  kept  locked  so  afi 
to  stop  that  and  I  did  so." 

The  defendant  also  claimed  that  the  plaintiffs  intentionally  aban- 
doned any  right  to  the  use  of  these  alleys.  There  had  been  many 
years  ago  a  gate  opening  from  the  tract  in  the  southwesterly  part 
of  lot  16  into  the  larger  alley  for  the  use  of  the  plaintiffs ;  that  it 
was  closed  long  prior  to  the  commencement  of  the  action  ;  that  the 
plaintiffs  piled  wood  against  it  and  extended  their  occupancy  on  the 
westerly  end  of  lot  15  ten  feet  into  the  alley,  and  no  access  what- 
ever was  left  from  any  part  of  its  premises  into  the  alley.  After 
this  claimed  purpose  to  abandon  any  further  use  of  the  alleys  the 
defendant,  with  the  knowledge  of  the  plaintiffs,  erected  buildings 
and  sheds  in  the  alley  on  lot  16  and  made  other  expenditures  therein 
in  connection  with  the  operation  of  its  plant. 

Much  evidence  was  offered  by  the  plaintiffs  in  contravention  of 
the  testimony  referred  to.  Many  witnesses  testified  to  the  use  of 
the  alleys  down  to  1890  in  the  carrying  on  of  the  business  of  the 
plaintiffs.  No  claim  was  made  during  this  time  of  any  adverse 
user.  The  plaintiffs  testified  that  the  gate  across  the  alley  in  lot 
17  was  erected  in  1889  or  1890  in  pursuance  of  a  mutual  arrange- 
ment of  the  parties  and  each  had  a  key  to  the  lock.  In  1898  access 
to  South  avenue  was  shut  off  and  for  several  weeks  the  plaintiffs 
used  both  alleys  daily.  Their  evidence  also  tended  to  show  that 
there  was  never  any  intention  to  abandon  their  right  to  use  the 
alleys  and  that  their  limited  user  was  merely  due  to  the  fact  that 
they  possessed  other  means  of  egress  to  another  street  and  that 
they  always  paid  the  taxes  on  the  alley  in  lot  16.  Without  detail- 
ing the  evidence  we  think  on  each  of  these  propositions  there  was  a 
question  of  fact  for  the  jury. 

Inasmuch  as  a  new  trial  is  to  be  ordered  one  or  two  suggestions 
may  not  be  amiss.  In  the  first  place  the  mere  fact  that  the  plain- 
tiffs had  not  used  the  alleys  did  not  operate  to  extinguish  their  ( 
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ment.  ( WdBh  v.  Taylor^  134  N.  Y.  450 ;  Smyles  v.  Hastings^  22 
id.  217,  224;  SiieU  v.  Lemtt,  110  id.  595,  602;  Conaheer  v.  N,  T. 
a  cfe  //.  a.  li.  IL  Co,,  156  id.  474,  484;  Spmcer  v.  Lighthouse^ 
114  App.  Div.  591,595.) 

The  easement  was  of  long  standing,  available  for  many  years 
without  question  and  a  valuable  appurtenant  to  the  premises  of  tlie 
plaintiffs,  and  they  were  not  required  to  use  the  same  frequently  or 
at  all  to  retain  their  right,  especially  against  the  defendant  which 
was  entitled  to  a  like  enjoyment  of  these  alleys  and  had  full  knowl- 
edge of  the  joint  character  of  the  easement.  The  plaintiffs  may 
have  had  a  more  convenient  way,  or  for  some  other  reason  abstained 
from  using  the  alleys.  A  constant  assertion  of  their  right  to  these 
alleys  was  not  necessary  to  enable  them  to  maintain  it. 

In  Washbui-n  on  Real  Property  (Vol.  2  [3d  ed.],  p.  312)  the  rule 
applicable  to  an  easement  by  grant  is  thus  stated :  '^  In  the  fii-st 
place  there  is  a  marked  difference  between  easements  acquired  by 
express  grant  and  those  established  by  mere  user.  Mere  non-user 
in  the  former  case,  even  for  more  than  twenty  years,  will  not 
destroy  the  right,  if  the  owner  of  the  servient  estate  does  no  act, 
which  prevents  the  use.  And  if  acquired  by  prescription  the  non- 
user  for  twenty  years  may  be  explained  so  as  to  show  that  the  way 
was  not  abandoned,  as  where  the  party  who  had  the  way,  had 
acquired  and  used  a  more  convenient  one,  this  was  held  to  afford  no 
evidence  that  he  intended  to  abandon  the  fi]*st  whenever  he  might 
have  occasion  to  use  it  again.  A  mere  non-user  for  any  time  less 
than  twenty  years  does  not  amount  to  an  abandonment  of  the  right, 
however  the  same  may  have  been  acquired." 

In  the  second  place,  in  order  to  establish  an  abandonment, 
there  must  be  definite,  unequivocal  acts  shown  declaratory  of  a 
clear  purpose  to  cease  forever  any  use  or  interest  in  the  alley- 
ways.   {Bennessy  v,  Murdoch,  137  N.  Y.  317.) 

This  strict  rule  must  obtain,  as  one  may  lose  his  right  to  the 
enjoyment  of  an  easement  by  abandonment  for  a  much  less  time 
than  is  required  to  extinguish  his  interest  by  adverse  possession. 
The  defendant  claimed  it  was  induced  to  erect  the  buildings  on 
the  larger  alley  and  appropriate  it,  because  the  plaintiffs'  acts 
denoted  an  intention  to  renounce  any  right  therein. »  Non-user  may 
be  a  circumstance  in  this  aspect  of  the  case  bearing  upon  the  pur- 
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pose  of  tlie  plaintiffs  in  obstructing  their  own  access  to  tlie  alley. 
Non-user,  adverse  possession  and  acts  which  may  be  constmed  as 
indicating  a  purpose  to  relinquisli  are  usually  intermixed,  and  for 
that  reason  the  questions  of  ad  verse  possession  and  abandonment 
should  be  submitted  to  a  jury.  {Whitens  Bank  of  Buffalo  v. 
Nichols,  64  N.  Y.  65,  74.) 

If  the  erection  of  the  buildings  and  the  appropriation  of  the 
premises  by  the  defendant  were  in  the  exercise  of  its  enjoyment 
of  the  easement  acquired  by  grant  in  common  with  the  plaintiffs, 
then  it  gained  no  advantage  or  exclusive  title  thereby.  Presump- 
tively such  was  the  purpose.  If  this  possession  of  the  defendant 
was  permitted  because  the  plaintiff  had  no  immediate  use  for  the 
alleys,  and  without  the  intention  of  relinquishing  them,  there  was 
no  abandonment  and  no  adveree  user.  The  adverse  possession,  in 
view  of  the  common  ownership  of  the  alleys,  in  order  to  be 
effective,  must  be  open,  unequivocal,  continuous  and  equivalent  to 
an  ouster  of  the  plaintiffs,  and  apparent  to  them  that  such  was  the 
purpose  of  the  user  and  incompatible  with  the  possession  which  it 
held  in  common  with  the  plaintiffs. 

We  are  not  passing  upon  the  weight  of  the  evidence  on  any  of 
the  propositions  referred  to.     They  should  be  submitted  to  the  jury. 

We  think  the  action  is  maintainable  in  its  present  form,  even 
though  the  plaintiff  Peiffer  has  no  fee  title  to  a  part  of  the  prem- 
ises.    {Bly  V.  Edison  El.  III.  Co.,  172  N.  Y.  1.) 

The  plaintiffs  have  been  in  occupancy  of  the  premises  for  many 
yeara  carrying  on  the  manufacturing  business  as  copartners,  and 
the  alleys  are  by  deed  appurtenant  to  the  premises,  and  they  are 
both  interested  in  the  abatement  of  the  alleged  nuisance.  The 
plaintiff  Heughes  owns  a  part  of  these  lands,  together  they  own  tbe 
residue,  and  all  are  used  for  the  copartnership  business. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event. 
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Mabgaret  E.  Clark,  Respondent,  v.  Edward  Tracy  Soovill  and 

Fred  W.  Notes,  as  Executors,  etc.,  of  John  Hyland,  Deceased, 

Appellants. 

Fourth  Department,  July  6,  1909. 

Judgment  —  when  dismiBsal  is  upon  the  merits. 

Where  a  plaintiff  aulng  an  executor  on  a  promissory  note  made  by  his  testator 
has  established  a  prima  facie  case,  and  the  defendant  has  proved  the  rejec- 
tion of  the  claim  and  due  consent  by  the  plaintiff  that  the  claim  might  be 
heard  and  determined  upon  the  judicial  settlement  of  the  accounts,  that  there 
has  been  no  such  judicial  settlement,  and  that  the  action  was  not  commenced 
within  six  months  after  the  rejection  of  the  claim,  and  the  court  thereupon 
directed  a  verdict  for  the  defendant,  the  judgment  dismissing  the  complaint  is 
upon  the  merits. 

Where  a  nonsuit  is  granted  because  of  the  plaintiff's  failure  to  make  a  prima 
fade  case,  the  judgment  entered  thereon  is  not  upon  the  merits,  even  if  the 
nonsuit  be  not  granted  until  the  close  of  the  evidence,  and  is  designated  a  dis- 
missal of  the  complaint.  But  if  the  dismissal  of  the  complaint,  or  the  direction 
of  a  verdict  for  the  defendant,  is  based  upon  an  issue  which  has  been  tendered 
as  a  defense,  then  the  decision  is  upon  the  merits. 

Appeal  by  the  defendants,  Edward  Tracy  Scovill  and  another, 
as  executors,  etc.,  from  an  order  of  the  Snprerae  Court,  made  at 
the  Steuben  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Steuben  on  the  23d  day  of  February,  1909,  gi'anting 
the  plain tiflPs  motion  to  correct  a  judgment  herein  entered  in  said 
clerk's  office  on  the  3d  day  of  October,  1906,  by  striking  therefrom 
the  words  "  upon  the  merits." 

In  September,  1900,  the  plaintiff  presented  to  the  executors  of 
John  Hyland,  deceased,  a  claim  of  $10,000  evidenced  by  the  alleged 
promissory  note  of  the  testator.  The  claim  was  rejected  by  the 
executors,  and  written  consents  by  the  parties  were  made  in  due 
form  and  filed  with  the  surrogate  of  the  county  of  Livingston  that 
said  claim  might  be  heard  and  determined  upon  the  judicial  settle- 
ment of  the  accounts  of  said  executors.  (Code  Civ.  Proc.  §  1822.) 
A  trial  was  had  in  the  Surrogate's  Court  when  no  judicial  settle- 
ment was  pending  and  the  surrogate  determined  that  said  claim  was 
invalid  and  a  decree  was  entered  accordingly.  On  appeal  to  this 
court  the  judgment  was  reversed  on  the  ground  that  the  surrogate 
had  no  power  to  determine  the  validity  of  the  disputed  claim  "  at 
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any  other  time  than  during  the  judicial  settlement  of  the  accounts 
of  the  executors  of  the  estate."  {Matter  of  Clark  v.  Syland,  88 
App.  Div.  392.) 

In  January,  1905,  the  plaintiff  commenced  this  action  to  recover 
on  the  note.  The  defendants  in  their  answer,  among  other  defenses, 
alleged  the  rejection  of  the  claim,  the  filing  of  the  consents  in  tbe 
surrogate's  office,  that  no  judicial  settlement  had  been  had,  the  hear- 
ing before  the  surrogate  and  the  reversal  by  this  court,  and  also  the 
six  months'  Statute  of  Limitations.  A  demurrer  was  interposed  to 
parts  of  the  answer,  which  was  sustained  at  Special  Term,  but 
reversed  on  appeal  by  this  court  (111  App.  Div.  35).  An  appeal 
from  the  interlocutory  judgment  was  taken  to  the  Court  of  Appeals 
without  obtaining  leave  and  the  appeal  was  dismissed  by  that  court 
(185  N.  Y.  541). 

In  October,  1906,  the  action  was  tried.  The  plaintiff  proved  the 
execution  of  the  note,  establishing  a  prima  fade  case  as  to  it« 
genuineness.  The  defendants  proved  the  rejection  of  the  claim  by 
the  executors  October  26,  1900,  and  the  execation  of  the  consents 
in  May,  1901,  by  the  parties  for  the  determination  of  the  claim 
upon  the  judicial  settlement  of  the  accounts  of  tlie  executors.  It 
was  then  conceded  by  the  plaintiff  that  the  action  was  commenced 
January  6, 1905,  and  that  the  action  was  not  commenced  within  six 
months  after  the  said  rejection  by  the  executors.  The  plaintiff  con- 
ceded the  truthfulness  of  the  allegations  constituting  the  fourth 
defense  in  the  answer,  which  are  that  there  bad  been  no  judicial 
settlement  by  the  executors ;  that  the  consents  were  duly  filed  with 
the  surrogate  and  entered  in  the  minutes  of  the  court ;  and  also  that 
there  had  been  a  trial,  and  all  the  proceedings  above  referred  to. 
There  was  also  received  in  evidence  a  petition  to  the  Surrogate's 
Court  asking  that  the  executors  be  required  to  show  cause  why  their 
accounts  should  not  be  judicially  settled,  and  the  executors'  answer 
thereto ;  and  further  that  said  petition  was  subsequently  withdrawn 
by  the  plaintiff,  and  a  notice  served  upon  the  executors  to  commence 
forthwith  a  proceeding  for  the  judicial  settlement  of  their  accounts, 
and  that  a  failure  to  comply  with  such  demand  would  be  construed 
as  a  refusal  "to  institute  such  proceedings."  There  was  also 
received  in  evidence  the  petition  of  the  executors  asking  for  a 
judicial  settlement  of  their  accounts  made  nearly  a  year  after  the 
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withdrawal  of  said  petition  and  after  the  commencement  of  this 
action,  and  the  prosecution  of  which  was  stayed  on  the  application 
of  the  plaintiff. 

Thereupon  the  trial  court  on  the  motion  of  the  defendants'  coun- 
sel directed  a  verdict  for  the  defendants,  and  a  final  judgment  was 
entered  October  3,  1906,  dismissing  the  complaint  on  the  merits. 
The  judgment  was  affirmed  on  appeal  to  this  court  without  opinion 
(116  App.  Div.  923).  An  appeal  was  taken  to  the  Court  of  Appeals 
and  the  judgment  was  affirmed  (191  N.  Y.  8).  The  latter  court  in 
its  opinion  held  that  a  determination  in  Surrogate's  Court  could 
only  be  had  on  the  judicial  settlement  of  the  executors'  accounts, 
and  that  by  the  filing  of  the  consents  for  such  determination  the 
plaintiff  had  elected  the  tribunal  for  the  trial  of  the  validity  of  the 
claim  and  was  bound  thereby ;  and  that  she  was  a  creditor  entitled 
to  have  her  claim  established  on  the  judicial  settlement,  which  she 
coHld  compel. 

The  remittitur  was  returned  to  the  Supreme  Court  and  the  judg- 
ment of  affirmance  was  made  the  judgment  of  the  latter  court  on 
the  29th  day  of  January,  1908.  After  the  lapse  of  a  little  more 
than  a  year  from  the  entry  of  that  judgment  an  order  was  granted 
on  the  application  of  the  plaintiff  requiring  the  defendants  to  show 
cause  why  the  final  judgment  entered  in  October,  1906,  should  not 
be  corrected  by  striking  out  the  clause  "  upon  the  merits,"  which 
application  was  granted.     Other  facts  appear  in  the  opinion. 

Fletcher  C,  Pech^  for  the  appellants. 

Charles  D.  Newton  and  Charles  TF.  Stevens,  for  the  respondent. 

Spring,  J. : 

We  think  the  court  erred  in  correcting  the  j  udgment.  The  plaintiff 
established  ek  prima  facie  case  as  effectively  as  if  a  dozen  witnesses 
had  testified  to  the  genuineness  of  the  note.  A  motion  for  nonsuit 
was  not  made  and  could  not  properly  have  been  granted.  The 
defendants  not  only  interposed  a  general  denial,  but  also  the  short 
Statute  of  Limitations,  and  the  execution  and  filing  of  the  consents 
for  the  determination  of  the  claims  in  Surrogate's  Court.  They 
gave  proof  tending  to  establish  both  defenses.  There  was  no  dis- 
puted fact.     The  defendants  were  not  obliged  to  give  proof  on  the 
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other  issues.  The  defenses  to  which  they  addressed  the  proofs  were 
snfiicient  to  defeat  the  cause  of  action,  and  their  adeqnacj  has  been 
affirmed  by  the  Court  of  Appeals.  If,  instead  of  the  court  direct- 
ing the  jury  to  find  for  the  defendants,  tlie  trial  judge  had  by  con- 
sent of  the  parties  retained  the  case  and  made  the  findings  the  same 
as  the  jury  found  and  dismissed  the  complaint,  the  decision  would 
have  been  on  the  merits.  Such  is  the  rule  even  where  no  afiSrma- 
tive  proof  has  been  presented  on  behalf  of  the  defendant.  {Keyes 
V.  Smith,  183  N.  Y.  377 ;  Ueeley  v.  Heintz,  169  id.  129.) 

The  facts  are  found  by  the  jury  in  pursuance  of  the  direction  with 
the  same  effect  as  if  embodied  in  formal  findings  made  by  the  court. 
The  Statute  of  Limitations  or  the  pendency  of  the  other  proceeding 
which  the  plaintiff  had  elected  to  adopt  is  a  defense  on  the  merits 
to  the  action.  A  judgment  involving  only  questions  of  law  is  as 
conclusive  as  one  involving  conflicting  questions  of  fact.  {IHrsh- 
hach  V.  Ketehum^  79  A  pp.  Div.  561;  84  id.  258;  Ilenck  v. 
Barnes,  84  Hun,  549.) 

The  evidence  in  the  case  was  undisputed  as  to  both  of  the 
defenses  referred  to.  If  the  plaintiff  had  been  able  to  dispute 
these  two  propositions  so  that  they  had  been  submitted  to  the  jury 
as  questions  of  fact  under  instructions  that  if  either  should  be  found 
favorable  to  the  defendants  a  verdict  of  no  cause  of  action  must  be 
rendered,  otherwise  the  plaintiff  was  entitled  to  a  verdict  for  the 
amount  of  the  claim,  a  verdict  for  the  defendants  would  be  on  the 
merits.  It  is  none  the  less  so  where  the  evidence  is  undisputed 
and  the  defense  becomes  established  as  matter  of  law.  In  either 
event  the  defendant  has  succeeded  in  maintaining  a  defense  to  the 
plaintiff^s  cause  of  action.  If  the  plaintiff  has  failed  to  make  a 
pritna  facie  case  so  that  a  nonsuit  follows,  the  judgment  entered 
is  not  on  the  merits.  This  is  true  even  if  the  nonsuit  is  not  granted 
until  the  close  of  the  evidence  and  is  designated  a  dismissal  of  the 
complaint.  If  the  vice  is  in  the  plaintiff's  cause  of  action  there  is 
no  conclusive  detern)ination.  If,  however,  the  dismissal  of  the 
complaint  or  the  direction  of  the  verdict  for  the  defendant  is  based 
upon  an  issue  which  has  been  tendered  as  a  defense  to  the  cause  of 
action,  then  the  decision  is  on  the  merits.  This,  it  seems  to  me, 
must  be  the  test. 

The  counsel  for  the  plaintiff  seems  to  assume  that  the  merits  are 
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involved  only  in  the  question  of  the  genuineness  of  the  signature  to 
the  note.  The  defendants  are  not  limited  to  that  defense.  They 
set  out  other  defenses  in  tlieir  answer  which  have  been  held  to  be 
good.  Tliey  have  successfully  maintained  these  defenses,  and  the 
judgment,  even  if  not  in  form  declared  to  be  on  the  merits,  is  so  in 
fact.  Tlie  plaintiff  elected  her  tribunal  by  filing  the  consent.  She 
chose  to  abandon  that  tribunal  and  try  another  one  and  thus  put 
herself  in  a  situation  so  that  other  defenses  were  available  to  the 
defendants.  She  still  persisted  in  the  prosecution  of  the  action 
instead  of  withdrawing  it,  and  these  defenses  have  ripened  into  a 
judgment  based  upon  them.  Experiments  of  this  kind  are  not  to 
be  tolerated.  It  may  be  unfortunate  to  her,  but  she  alone  is  respon- 
sible for  the  condition  confronting  her.  A  party  may  have  two 
remedies  open  to  him,  and  if  he  choose  one  and  it  turns  out  to  be 
an  unwise  choice,  he  is  still  bound  by  the  selection  made.  So  either 
of  two  courts  may  be  available  to  a  suitor,  but  his  unsuccessful 
venture  in  one  does  not  enable  him  to  start  anew  in  the  one  of 
concurrent  jurisdiction. 

The  appeal  was  taken  from  the  judgment  on  the  merits.  It  has 
been  sustained  by  the  Court  of  Appeals,  and  its  judgment  made  the 
judgment  of  the  court  below.  I  doubt  very  seriously  the  power  of 
the  Supreme  Court  to  amend  or  modify  the  judgment  so  that  it 
differs  in  sui)stance  from  tJie  one  which  was  reviewed  by  the  appel- 
late courts.  Another  appeal  will  then  be  permissible.  A  suitor 
cannot  have  the  propositions  in  his  case  determined  by  piecemeal 
either  in  the  appellate  or  trial  court. 

The  order  should  be  reversed. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 
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John  F.  Claek  and  James  Hughes,  Kespondents,  v.  James 
KiRKLAND,  Appellant. 

Fourth  Department,  July  6,  1009. 

# 

Tax — tax  sale — when  invalid — failure  to  asaeM  lands  against  resident 
tenant  in  common  —  occupancy  of  forest  lands  —  Statute  of  Limitations 
— when  defect  in  proceedings  jurisdictionaL 

Under  the  Tax  Law  as  it  existed  in  1901  land  was  required  to  be  assessed  to  a 
resident,  and  the  tax  levied  created  a  personal  liability  against  him.  If  the 
land  were  owned  by  one  not  a  resident  of  the  tax  district,  or  if  it  were  unoccu- 
pied, or  if  the  occupant  did  not  reside  in  the  tax  district,  it  was  required  to  be 
assessed  as  non-resident  land,  in  which  event  no  personal  liability  was  created, 
but  the  lien  existed  upon  the  land. 

A  failure  to  assess  the  lands  of  a  resident  to  the  true  owner  rendered  the 
assessment  void  and  the  defect,  being  jurisdictional,  could  not  be  cured  by 
subsequent  legislation. 

Where  lands  were  assessed  in  1901  as  non-resident  lands,  although  one  of  three 
tenants  in  common  owning  an  undivided  portion  resided  in  the  tax  district  to 
the  knowledge  of  the  assessors,  the  assessment  and  a  sale  based  thereon  were 
void,  although  the  other  two  tenants  in  common  were  non-residents. 

In  any  event  an  undivided  one- third  should  have  been  assessed  to  the  tenant  in 
common  who  was  resident  of  the  district,  and  the  invalidity  of  that  part  of  the 
assessment  vitiated  the  whole. 

Owners  of  forest  lands  were  occupants  thereof  under  section  134  of  the  Tax  Law 
where  they  had  marked  the  exterior  boundaries,  had  cut  and  skidded  logs  and 
at  the  time  the  assessors  made  their  annual  rounds  were  erecting  a  sub- 
stantial shanty  of  a  size  sufficient  to  house  them  and  their  bark  peelers. 

Statutes  governing  the  assessment  and  sale  of  lands  for  taxes  are  liberally  con- 
strued in  favor  of  occupants  or  owners. 

The  failure  to  assess  such  lands  to  one  of  three  tenants  in  common  who  was  resi- 
dent of  the  tax  district  is  a  "  defect  in  the  proceedings  affecting  the  jurisdic- 
tion upon  constitutional  grounds,"  and  hence  the  conveyance  on  a  tax  sale  did 
not  become  conclusive  evidence  of  the  regularity  of  the  proceedings. 

Appeal  by  the  defendant,  James  Kirkland,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  office  of 
the  clerk  of  the  county  of  Lewis  on  the  30th  day  of  July,  1908, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Lewis 
Special  Term. 

Albert  T,  Wilkinson,  for  the  appellant. 

William  S.  Mackie  and  Smith  M.  Lindaley,  for  the  respondents. 
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Spbino,  J. : 

The  action  is  to  remove  an  alleged  cloud  npon  the  title  of  a  tract 
of  land  in  the  possession  of  the  plaintiffs  and  which  they  claim  to 
own.  The  premises  in  controversy  comprise  the  northerly  one- 
third  of  lot  No.  71  of  township  13,  Boylston  purchase,  in  the  town 
of  Osceola,  county  of  Lewis,  and  the  title  of  each  party  is  based  upon 
tax  deeds  and  the  priority  and  validity  of  these  conflicting  titles  are 
the  subject-matter  of  the  litigation. 

Frank  Kumrow,  Edward  Cole  and  James  M.  Finch  by  deed  bear- 
ing date  November  15,  1900,  acquired  title  by  purchase  of  all  of 
said  lot  71  from  one  Sperry,  who  owned  the  same  by  virtue  of 
several  tax  deeds.  These  grantees  went  into  possession  of  this  land 
in  December,  1900,  and  remained  in  possession  until  August  26, 
1901.  The  land  was  covered  with  growing  timber  and  these  owners 
caused  it  to  be  surveyed  and  the  boundaries  identified  by  blazing  the 
trees  along  the  lines  established  by  the  survey.  They  made  roads, 
cut  down  some  of  the  trees,  sawing  them  into  logs  and  placing  them 
on  the  skids,  and  during  the  winter  drew  to  mills  sufficient  for 
nearly  100,000  feet  of  lumber,  and  left  a  large  quantity  of  logs 
suitable  for  lumber  upon  the  skids,  intending  to  draw  them  away. 
In  June,  1901,  they  drew  lumber  on  the  tract,  erected  a  shanty 
about  ten  by  fourteen  feet  and  about  ten  feet  in  height  with  a  roof 
of  double  boards  and  with  a  board  floor.  This  shanty  was  intended 
to  be  used  primarily  to  house  the  bark  peelers  the  owners  expected 
to  engage.  A  stove  was  set  up,  and  dishes,  cooking  utensils  and 
beds  provided.  All  this  work  was  done  and  improvements  made 
on  the  southerly  part  of  the  lot,  not  extending  to  the  northerly 
one-third,  although  there  was  no  division  between  the  parts.  They 
owned  the  entire  lot  in  common.  There  was  not  much  use  made  of 
the  shanty,  although  the  dishes  and  stove  remained  there,  and  very 
little  work  was  done  after  1901  until  1906.  Occasionally  one  of 
the  owners  occupied  the  house  over  night  or  cooked  a  meal  in  it, 
and  it  remained  on  the  lot,  although  somewhat  dilapidated,  until 
1906,  anyway ;  and  there  was  certainly  no  intention  on  the  part  of 
the  owners  to  abandon  the  premises. 

By  warranty  deed  bearing  date  August  26, 1901,  Kumrow,  Cole 
and  Finch  conveyed  to  the  plaintiffs  the  northerly  one-third  of  this 
tract  of  land.     The  deed   was  executed  and  acknowledged  by 
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Kuinrow  and  Cole  and  delivered  to  the  plaintiffs  the  day  of  its 
date,  although  not  executed  by  Finch  and  hie  wife  until  June,  1903. 
After  the  execution  of  this  deed  the  original  cotenants  continued  in 
the  possession  of  the  southerly  two-thirds  of  the  tract.  Immedi- 
ately after  their  purchase  the  plaintiffs  caused  the  dividing  line 
between  the  two  parcels  to  be  surveyed  and  located.  They  entered 
upon  the  lot,  fixed  upon  a  site  for  a  saw  mill  and  were  making 
preparations  for  cutting  and  sawing  the  timber  when  they  were 
interrupted  by  an  injunction  order  in  an  action  against  them  and 
Kumrow  and  Cole  which  was  settled  in  June,  1903.  In  the  fall  of 
1906  a  substantial  log  house  and  log  barns  were  erected  on  the 
northerly  tract  by  the  plaintiffs,  and  they  placed  a  boiler  and  engine 
on  the  lot  and  commenced  to  cut  and  skid  the  logs,  and  the  progress 
of  the  work  was  again  interrupted  by  an  injunction  order  in  an 
action  commenced  by  the  defendant.  The  plaintiffs  have  paid  the 
taxes  assessed  against  the  land  and  have  continued  in  the  actual 
possession  of  their  premises  since  their  purchase  in  1901. 

It  is  claimed  that  there  were  defects  in  the  tax  deeds  upon  which 
the  title  of  the  plaintiffs  rests,  but  these  defects  are  mere  irregulari- 
ties and  the  Statute  of  Limitations  ran  against  them  long  before  the 
commencement  of  this  action. 

At  the  outset  it  may  be  well  to  note  that  the  learned  court  below 
has  found  all  the  facts,  which  are  substantially  without  dispute, 
tending  to  establish  that  the  grantors  of  the  plaintiffs  were  in  the 
actual  occupancy  of  the  lot  71  when  the  assessors  were  making  the 
assessment  for  that  year.  He,  however,  apparently  with  much 
reluctance,  seems  to  conclude  that  he  is  precluded  by  the  case  of 
People  ex  rel.  Keyes  v.  Miller  (90  App.  Div.  596)  from  holding 
that  the  occupancy  was  sufficient  to  authorize  the  assessment  to  be 
made  to  these  owners.     We  do  not  concur  in  this  conclusion. 

The  only  object  in  reciting  in  detail  the  acts  of  occupancy  and 
ownership  exercised  by  the  plaintiffs  and  their  grantors  is  because 
of  their  bearing  upon  the  validity  of  the  defendant's  tax  title, 
which  we  will  now  consider. 

On  the  10th  of  November,  1903,  the  defendant  obtained  a  tax 
deed  from  the  county  treasurer  of  Lewis  county  purporting  to  con- 
vey to  him  the  whole  of  lot  71,  and  this  deed  was  recorded  three 
days  later.     The  sale  ripening  into  tliis  deed  was  made  in  October, 
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1902,  and  the  land  was  sold  as  non-resident  land  for  unpaid  taxes 
for  the  year  1901.  This  action  was  commenced  March  8,  1907,  and 
the  statute  might  be  a  bar  to  its  prosecution  (Tax  Law,  §§  131,*  132, 
157),  unless  the  deed  is  invalid  because  of  some  jurisdictional  defect, 
as  prescribed  in  section  132. 

The  statute  governing  assessments  in  1901  provided :  "  §  9.  Place 
of  taxation  of  real  property. —  When  real  property  is  owned  by 
a  resident  of  a  tai  district  in  which  it  is  situated,  it  shall  be 
assessed  to  him.  When  real  property  is  owned  by  a  resident 
outside  the  tax  district  where  it  is  situated,  it  shall  be  assessed  as 
follows :  1.  When  the  property  is  occupied  it  must  be  assessed  to  the 
occupant.  2.  If  the  occupant  resides  out  of  the  tax  district,  or  if 
the  land  is  unoccupied,  it  shall  be  assessed  as  nonresident,  as  herein- 
after provided  by  article  two." 

The  gist  of  the  Tax  Law  is  that  land  must  be  assessed  to  the 
resident  and  the  tax  levied  creates  a  personal  liability  against  him. 
If  the  land  is  owned  by  one  not  a  resident  of  the  tax  district,  or  if 
it  is  unoccupied,  or  if  the  occupant  does  not  reside  in  the  tax  dis- 
trict, it  must  be  assessed  as  non-resident  land,  in  which  event  there 
is  no  personal  liability  for  the  payment  of  the  tax  imposed,  but  the 
lien  is  upon  the  land.  A  failure  to  assess  the  lands  of  a  resident 
to  the  true  owner  renders  the  assessment  void  and  the  defect  is 
jurisdictional  and,  hence,  not  curable  by  subsequent  enabling  legis- 
lation. {Sagner  v.  Ilally  10  App.  Div.  581 ;  aflEd.  on  opinion 
below,  159  N.  Y.  552;  Rowley  v.  City  of  Poughkeepaie^  106  App. 
Div.  258 ;  Sanders  v.  DownSy  141 N.  Y.  422 ;  CromweU  v.  MacLean^ 
123  id.  474.) 

In  the  first  case  cited  Mr.  Justice  Cullen  exhaustively  and  with 
much  lucidity  reviewed  the  statutes  governing  the  assessment  of 
real  property  and  the  distinction  in  the  assessment  of  resident  and 
non-resident  lands  and  the  effect  of  a  departure  from  the  course  pre- 
scribed by  the  statute  in  levying  the  assessment.  He  said  (at  p.  585 
et  seq,) :  "  Until  the  year  1850  the  tax  in  the  case  of  the  lands  of 
residents  could  never  become  a  lien  on  the  land.  The  sole  method 
of  enforcing  it  was  from  the  personal  property  of  the  owner.  If 
the  tax  of  one  year  was  unpaid,  it  was  added  to  the  tax  of  the  next 

•Amd.  by  Laws  of  1898,  chap.  339,  and  Laws  of  1903,  chap.  344.— [Rkp. 
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year  and  attempted  to  be  collected  with  it  out  of  personal  property. 
Thus,  taxes  in  default  became  cumulative,  but  not  charged  on  the 
land.  Taxes  in  the  case  of  lands  of  non-resident  ownere  were 
charges  on  the  land  and  created  no  personal  liability  against  the 
owner.  In  1850,  and  afterwards  in  1856,  the  system  as  to  nnpaid 
taxes  of  residents  was  changed.  When  the  tax  was  in  default,  the 
next  year  it  is  to  be  levied  and  returned  in  the  same  manner  as  is 
the  case  with  lands  of  non-resident  owners.  Still,  in  my  opinion, 
this  has  not  changed  the  effect  of  the  proceeding.  It  is  essentially 
a  proceeding  to  create  a  debt  against  an  individual.  The  individual 
is  the  primary  debtor,  and  the  land  is  only  in  the  nature  of  surety 
liable  for  his  default.  So  it  has  been  repeatedly  held  in  this  State 
that,  unless  resident  lands  are  assessed  to  the  true  owner  or  to  the 
occupant,  the  tax  is  void." 

By  the  enforcement  of  the  tax  levy  the  owner  of  the  property 
assessed  is  deprived  of  some  part  of  his  property  without  his  con- 
sent, and  the  requirements  of  the  statute  in  their  substance  must  be 
strictly  complied  with.  {Clason  v.  Baldwin,  152  N.  T.  204,  210; 
Sanders  v.  Downs,  14:1  id.  422.) 

Where  the  land  of  a  resident  is  assessed  as  non-resident,  the  rale 
adverted  to  applies  in  its  full  scope.  The  resident  is  entitled  to 
notice  of  the  various  proceedings  and  has  an  opportunity  to  be 
heard,  and  of  this  important  right  he  may  be  deprived  if  the  land  is 
placed  upon  the  roll  as  non-resident  real  property.  The  pertinence 
of  this  question  to  the  present  case  lies  in  the  fact  that,  in  1901, 
when  the  tax  was  imposed,  Kumrow,  one  of  the  tenants  in  oommon 
of  lot  71,  resided  in  the  town  of  Osceola,  which  is  the  taxing  dis- 
trict where  the  lot  is  located.  He  had  resided  in  that  town  thirty 
years,  and  the  assessors  knew  of  that  fact  and  were  advised  of  his 
ownership  of  the  land  in  common  with  Cole  and  Finch,  who  were 
non-residents  of  the  district.  Because  of  their  non-residence  the 
premises  were  assessed  as  non-resident  lands. 

It  seems  to  us  the  land  should  have  been  assessed  to  the  resident 
owner.  It  is  the  purpose  of  the  taxing  law  to  reach  the  Individ aal 
owner  primarily.  The  assessment  of  property  as  non-resident  lands 
is  the  last  resort.  Before  that  course  is  permissible  two  or  three 
facts  are  essential.  There  must  not  be  a  resident  owner;  and  if 
there  is  an  occupant  he  must  reside  out  of  the  district    It  is 
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apparent,  therefore,  that  the  lawmakers  were  hedging  about  the 
assessment  of  lands  in  order  to  protect  the  owner  by  an  assessment 
which  would  insure  him  all*  the  notices  and  safeguards  which  are 
required  in  the  Tax  Law.  If  the  owner,  who  was  a  non-resident, 
saw  lit  to  leave  his  lands  unoccupied  then  the  exigencies  of  the  situa- 
tion, as  the  law  then  stood,  required  that  the  land  be  assessed  in  the 
iion>resident  column. 

Kumrow,  as  tenant  in  common,  owned  an  undivided  part  of  the 
whole  lot  in  1901  when  the  assessment  was  made.  There  was  no 
separation  of  his  ownership.  It  extended  over  the  whole  tract. 
By  virtue  of  tlfls  ownership  his  possession  was  the  possession  of  his 
cotenants — his  ownerehip  was  for  their  common  benefit.  He 
could  not  acquire  a  tax  title  individually  against  Finch  and  Cole. 
Whatever  title  passed  by  such  a  deed  would  inure  to  tlie  advantage 
of  all  three  of  the  owners.  He  could  not  accept  a  title  to  their 
prejudice.    {Burhans  v.  Vcm  Zandty  7  N.  Y.  523.) 

On  the  other  hand,  whatever  expenditures  he  necessarily  made 
for  the  benefit  or  protection  of  their  common  property*  was  a  lien 
upon  that  property  and  his  cotenants  were  liable  to  reimburse  him 
their  aliquot  portion  thereof.  An  assessment  against  him  was  an 
assessment  against  them  all,  and  a  payment  of  the  tax  by  him  was 
for  their  common  benefit  and  he  was  protected  by  their  joint  inter- 
est in  the  premises.  I  am  unable  to  find  any  authority  on  this 
proposition,  and  the  conclusion  1  have  reached  is  deduced  from 
the  manifest  purpose  of  the  Tax  Law  to  assess  the  lands  to  the 
individual  whenever  possible,  and  from  the  pervasive  title  of  a 
tenant  in  common  in  actual  possession  and  the  peculiar  relation 
which  it  creates. 

In  any  event,  tlie  undivided  one-third  owned  by  Kumrow  should 
have  been  assessed  to  him.  He  was  not  a  non-i*esident.  Even  if 
the  fact  that  his  co-owners  were  non-residents  may  have  compelled 
their  interests  to  be  put  in  the  non-resident  column  surely  his  one- 
third  must  not  be  subjected  to  any  such  assessment.  The  right  to 
redeem  by  the  owner  of  an  undivided  tract  of  land  is  authorized  by  the 
Tax  Law  (§§  127, 128, 157),  indicating  the  purpose  to  shield  the  title  of 
every  person  from  sale  for  non-payment  of  taxes,  unless  he  is  remiss. 

If  the  assessment  was  invalid  in  part  by  I'eason  of  the  omis- 
sion to  assess  the  undivided  one-third  to  Kumrow  it  vitiates  the 
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entire  assessment.     {Saranao  L.  cfe  T.   Co,  v.  Roberts^  195  N.  Y. 
303,  311.) 

It  seems  to  me  that  Kumrow,  Finch  and  Cole  were  occupants  of 
this  land  at  the  time  the  assessment  was  made,  which  is  the  origin 
of  the .  defendant's  title.  They  had  done  all  the  acts  of  ownership 
of  which  this  forest  land  was  susceptihle.  They  had  marked  their 
exterior  lines ;  they  had  cnt  and  skidded  logs  and  drawn  oflE  a  large 
quantity,  and  left  a  larger  quantity  on  the  skids.  In  the  month  of 
June,  at  the  very  time  tlie  assessors  were  on  their  annual  rounds, 
they  were  erecting  a  substantial  shanty  of  sufficient  size  to  house 
them  and  their  bark  peelers.  Their  occupancy  was  bpen  and  noto- 
rious for  possession  of  land  of  that  character. 

Section  134  of  the  Tax  Law,*  after  providing  for  the  one-year 
notice  of  redemption,  thus  defines  "occupant"  and  "occupancy": 
"The  term  ^occupant'  shall  be  construed  to  mean  a  person  who 
has  lawfully  entered  upon  the  land  so  occupied,  and  is  in  possession 
of  the  same  to  the  exclusion  of  every^  other  person.  And  tlie  terra 
^  occupancy'  shall  mean  the  actual  lawful  and  exclusive  use  and 
possession  of  such  lands  and  premises  by  such  an  occupant." 

Kumrow  and  his  co-owners  were  in  the  lawful  and  exclusive  use 
and  possession  of  all  of  lot  71  during  the  whole  period  the  assess- 
ment was  in  process  of  making  in  the  year  1 901.  I  think  the  case 
is  distinguishable  from  People  ex  rel.  Keyes  v.  MiUer  (90  App. 
Div.  696),  relied  upon  by  the  appellant  and  referred  to  by  the 
learned  court  below. 

In  that  case  the  Adirondack  League  Club  owned  a  tract  com- 
prising 90,000  acres  of  Adirondack  forest  land,  using  it  for  a  game 
preserve,  so  that  the  occupancy  must  have  been  very  intermittent 
and  very  difficult  to  identify.  There  were  570  acres  in  this  tract 
sold  as  non-resident  land  for  the  non-payment  of  taxes  and  no  notice 
to  redeem  was  served,  the  relator  contending  the  premises  were 
not  occupied,  and  the  court  upheld  this  contention.  There  were 
some  trails  through  the  forest  aoross  this  lot  and  there  Wiis  a  boat 
landing  extending  on  part  of  tlie  lot  and  notices  were  posted  along 
in  some  places  on  the  preserve  notifying  people  the  land  was  a 
private  park,   and  there  were  a  few  caretakers  to  look  after  the 
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whole  preserve.  The  tract  sold  was  not  separated  by  any  visible 
boundaries  or  marks  from  the  great  preserve  of  which  it  formed  an  * 
indistinguishable  part.  The  whole  tract  was  an  enormous  one,  and 
occupancy  for  a  game  preserve  of  an  extensive  area  of  this  kind  is 
far  different  from  cutting  the  trees,  lumbering,  skidding  logs  and 
building  a  shanty  on  a  small  tract  of  250  acres  whose  boundaries 
are  marked  according  to  the  custom  of  the  country.  While  there 
is  nothing  in  the  statute  defining  the  character  of  the  occupancy  in 
order  to  require  notice  to  be  served,  except  that  it  must  be  actual, 
lawful  and  exclusive  {People  ex  rel.  Turner  v.  KeUey^  180  N.  Y, 
24,  26),  it  is  fair  to  assume  that  there  must  be  some  open  tangible 
evidence  of  the  occupancy  and  of  its  extent.  What  might  consti- 
tute occupancy  within  the  purview  of  the  statute  in  one  case  might 
fall  short  of  the  requirement  in  another.  A  tract  of  land  covered 
with  the  virgin  forest  cannot  be  cultivated ;  we  would  not  expect 
the  owner  to  erect  upon  it  a  commodious  dwelling  house,  or  to 
inclose  it  by  a  fence.  Its  boundaries,  however,  must  be  defined  and 
capable  of  ascertainment  by  one  familiar  with  the  methods  in  vogue 
for  indicating  boundary  lines  in  the  territory  where  the  land  is 
situate ;  and  we  think  the  requirements  have  been  fully  complied 
with  in  order  to  establish  occupancy. 

The  statute  provides  that  "if  the  occupant  resides  out  of  the  tax 
district"  the  land  "shall  be  assessed  as  nonresident,"  implying  that 
even  an  occupant  may  not  be  in  the  visible  possession  of  the  property. 

The  tendency  of  the  authorities  is  to  construe  statutes  of  this 
kind  liberally  in  favor  of  the  occupants  or  owners.  {People  ex  rel, 
Tufmer  v.  KeUey^  180  N.  Y.  24,  26;  Sander 8  v.  Downa^  141  id. 
422,  and  other  cases  cited  8upra,) 

In  each  of  the  authorities  cited  by  the  appellant's  counsel  there 
was  obviously  no  occupancy  of  the  entire  tract,  and  we  do  not 
regard  any  of  them  applicable  to  the  condition  of  affairs  contained 
in  the  record  before  us. 

No  notice  to  redeem  was  served  in  this  case,  which  the  statute 
requires  where  the  premises  assessed  are  occupied.  I  am  inclined 
to  think  that  the  occupancy  of  the  plaintiffs  after  the  injunction 
order  was  served  upon  them  was  not  sufficient  to  entitle  them  to  this 
notice,  and,  therefore,  I  do  not  discuss  that  subject. 
App.  Diy.— Vol.  OXXXIIL        63 
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The  appellant  claims  that  the  two  yeai*s'  Statute  of  LimitationB 
provided  for  in  section  131  of  the  Tax  Law  has  run  against  the 
plaintiffs'  cause  of  action.  This  section  and  section  132  are  to  be 
construed  together.  {Adironddck  League  Club  v.  Keyes^  122  App. 
Div.  178 ;  People  ex  rel.  McOuinness  v.  LewiSj  127  id.  107.)  The 
latter  section  enacts  that  a  tax  deed  after  the  lapse  of  two  years 
from  its  recording  shall  be  conclusive  evidence  of  the  regularity  of 
all  the  proceedings,  except  for  certain  causes  enumerated,  one  of 
which  is  "  by  reason  of  any  defect  in  the  proceedings  aflecting  the 
jurisdiction  upon  constitutional  grounds ; "  and  that  is  the  only 
exception  pertinent  to  this  case,  and  its  construction  has  perplexed 
the  courts.    (See  cases  last  cited.) 

For  many  years  there  had  been  a  provision  in  the  statute  to  the 
effect  that  after  the  expiration  of  two  years  for  redemption  the  con- 
veyance should  be  "conclusive  evidence"  that  all  the  proceed- 
ings leading  up  to  the  culmination  of  the  tax  title  were  regular. 
T!ie  courts  in  construing  that  provision  held  that  it  did  not  include 
jurisdictional  defects.  {Joalyn  v.  Eockwell^  128  N.  Y.  334 ;  Hag- 
ner  v.  SaUy  supra.) 

And  80  held  in  case  of  a  local  statute  making  the  limitation 
fifteen  years.    {Eiisign  v.  Barse^  107  N.  Y.  329.) 

The  clause  "upon  constitutional  grounds"  was  embodied  and 
retained  in  the  law  upon  the  compilation  of  the  statutes  into  the 
Tax  Law  (Laws  of  1896,  chap.  908,  §  132.)  The  tendency  of  the 
courts  in  construing  this  clause  has  been  to  the  effect  that  where 
one  has  been  deprived  of  his  land  by  reason  of  a  jurisdictional 
defect  in  the  assessment  it  is  within  the  exception  referred  to. 
{People  ex  rel.  McGuinnesa  v.  Lewie,  127  App.  Div.  107;  People 
V.  Ladew,  189  N.  Y.  356.) 

In  the  McGumnees  Case  {supra)  the  lands  of  a  resident  were 
sold  on  an  assessment  of  non-resident  lands,  and  it  was  held  the 
Statute  of  Limitations  did  not  apply. 

In  People  v.  Ladew  the  notice  to  redeem  was  not  served  on  the 
occupant  of  the  land  assessed,  and  the  court  held  this  cnratiFe 
statute  was  not  effective  as  the  deed  was  wholly  void. 

Assessment  to  an  occupant  or  owner  is  the  very  essence  of  the 
taxing  statute.  Failure  to  comply  with  this  provision  might  resnlt 
in  depriving  him  of  his  property  without  dne  process  of  law,  and  a 


Digitized  by 


Google 


Clark  v.  Kirkland.  83J 


A  pp.  Div.]  Fourth  Department,  July,  1909. 

itatute  which  assumes  to  grant  any  such  power  is  violative  of  tlio 
Constitution.  {Joslyn  v.  Rockwell,  128  N.  Y.  334 ;  Matter  of 
Douglas  v.  Board  of  Suj^ra.,  172  id.  309,  314  et  seq.) 

Judge  Cooley  in  his  work  on  Taxation  (at  p.  266),  after  comment- 
ing upon  the  importance  of  an  opportunity  to  the  person  assessed 
to  be  heard,  adds:  "We  should  say  that  notice  of  proceedings  in 
such  cases  and  an  opportunity  for  a  hearing  of  some  description 
were  matters  of  constitutional  right." 

If  Kumrow  and  his  cotenants  were  occupying  lot  71  within  the 
meaning  of  the  taxing  statute  when  the  assessment  was  made,  the 
property  should  have  been  assessed  to  them,  and  placing  it  in  the 
non-resident  column  was  a  jurisdictional  defect,  and  we  think 
the  statute  has  not  run  against  the  plaintiffs. 

The  appellant  contends  that  the  defects  which  were  jurisdictional 
"upon  constitutional  grounds"  refer  only  to  jurisdiction  of  the 
pereon  and  of  the  land  itself.  In  this  case  there  is  no  claim  of  any 
exercise  of  any  authority  over  the  person  by  the  assessors.  If  aside 
from  this  question  the  exception  only  relates  to  whether  the  land  is 
in  the  taxing  district,  it  is  of  no  significance  or  moment  whatever. 
The  assessors  always  know  the  compass  of  their  taxing  district. 
The  plaintiffs  or  their  grantors  were  always  in  possession,  actual  or 
constructive,  even  though  they  may  not  have  been  occupants  within 
the  taxing  statutes.  We  think  they  were  not,  therefore,  called 
upon  to  give  any  heed  to  the  running  of  the  Statnte  of  Limitations. 
{People)  ex  reL  MoGuinness  v.  Lewi^,  supra  /  Joslyn  v.  Hockwell, 
128  N.  Y.  334,  339 ;  People  v.  LacUio,  189  id.  355,  360.) 

True  the  plaintiffs  have  taken  the  initiative  in  this  case.  Appar- 
ently they  were  compelled  to  attack  the  validity  of  the  defendant's 
deed  for  their  lumbering  was  restrained  by  injunction  in  an  action 
commenced  by  the  defendant. 

We  concur  with  the  learned  trial  judge  in  what  he  has  so  well 
said  on  the  character  of  the  possession  of  the  plaintiffs  and  their 
grantors,  and  the  effect  to  be  given  to  it,  and  also  as  to  the  otlfer 
questions  discussed  in  his  opinion  (64  Misc.  Rep.  585). 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred ;  Kruse  and  Eobson,  JJ.,  in  result  only. 
Judgment  affirmed,  with  costs. 
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VoGEL  &  Binder  Company,  Respondent,  v.  William  J.  Mont- 
gomery and  Otliera,  Impleaded  with  Charles  P.  Evans  Compan^y 
and  Others,  Respondents,  and  The  Palmer  Lumber  Company  and 
Becker  Glass  and  Paint  Company,  Appellants. 

Fourth  Department,  July  6,  1909. 

Mechanics'     liens  —  notice  —  owner  —  grantee     in    possession    under 
unrecorded  deed  —  priority  of  liens. 

One  in  actual  possession  under  an  unrecorded  deed  is  the  "owner"  of  the  prem- 
ises within  the  meaning  of  the  Lien  Law,  and  a  notice  of  mechanic's  lien  may 
be  directed  to  him  as  owner. 

Liens  duly  filed  against  such  owner  in  possession  under  an  unrecorded  deed  have 
a  priority  over  subsequent  liens  filed  against  his  grantor  as  owner  of  record. 

McLennan,  P.  J.,  dissented. 

Appeal  by  the  defendants.  The  Palmer  Lumber  Company  and 
another,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff  and  certain  of  the  defendants,  entered  in  the  office  of  tlie 
clerk  of  the  county  of  Monroe  on  the  31st  day  of  December,  1908, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Monroe 
Special  Term. 

WiUiam  C.  Carroll  [Oeorge  T,  Webster  and  James  Z.  WhiieUy 
with  him  on  the  brief  J,  for  the  appellants. 

C.  C.  Werner^  for  the  plaintiff,  respondent. 

Hiram  li.  Wood,  for  the  respondent  Weaver,  Palmer  & 
Bichmond. 

Frederick  M,  Whitney^  for  the  respondent  Charles  P.  Evans 
Company. 

Albert  H.  Steams^  for  the  respondent  Beiter  Paint  Company. 

KoBsoN,  J. : 

The  decision  of  this  controversy  requires  a  determination  of  the 
validity  and  priority  of  certain  mechanics'  liens  filed  by  appellants 
and  respondents  against  real  property  in  the  city  of  Rochester.   The 
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facts  in  the  case  are  disclosed  bj  evidence  suggesting  little,  if  any, 
direct  conflict.  While  in  some  important  particiilai*s  we  have 
reached  conclusions  as  to  what  the  facts  established  by  the  evidence 
are  different  from  those  arrived  at  by  the  learned  trial  court,  yet 
that  result  is  due  largely  to  our  having  drawn  different  inferences 
of  fact  from  uncontradicted  testimony.  A  recital  of  the  facts 
which  we  deem  the  evidence  establishes  will  aid  in  stating  the 
reasons  for  our  conclusions  that  the  judgment  should  be  reversed. 
The  defendant  Genesee  Amusement  Company  is  a  corporation 
organized  prior  to  July  23,  1907,  at  which  time  it  entered  into  a 
written  contract  with  the  defendants  Montgomery  for  the  constnic- 
tion  at  an  agreed  price  of  a  building  upon  the  premises  in  question. 
At  this  time  the  title  to  the  premises  was  owned  by  one  Kimball, 
and  Charles  A.  Drake  had  an  option  contract  to  purchase  the  same, 
obtauied  by  him  before  the  formation  of  the  Genesee  Amusement 
Company,  of  which  company  he  became  the  president.  Work  was 
begun  by  the  Montgomerys  under  their  contract  with  the  amuse- 
ment company  and  had  substantially  progressed  prior  to  December, 
1907.  What  the  exact  arrangement  was  between  Drake,  the  holder 
of  the  option,  and  the  amusement  company  does  not  appear,  but 
it  is  apparent  that  it  was  understood  that  the  company  had  suc- 
ceeded to  his  rights  and  that  tlie  company  was  erecting  tlie  building 
on  the  premises  in  its  own  interest.  Prior  to  December,  1907,  the 
amusement  company  had  applied  to  one  of  the  Rochester  savings 
baiiks  for  a  loan  upon  the  property.  This  bank,  as  a  condition  of 
making  the  loan,  required  under  its  rules  for  making  loans  that  the 
directors  of  a  corporation,  to  which  it  loaned  money  upon  a  mort- 
gage of  real  estate,  must  personally  sign  the  bond  accompanying  the 
mortgage.  At  least  one  of  these  directors  was  unwilling  to  do  this. 
To  obviate  this  difficulty  it  was  then  arranged,  satisfactorily  to  the 
bank,  that  title  to  the  premises  should  be  taken  in  the  names 
of  two  persons,  Harris  and  Hooker,  who  should  thereupon  give  a 
mortgage  thereon,  with  their  bond  accompanying  it.  Pursuant  to 
this  arrangement,  on  December  11,  1907,  Kimball  gave  a  deed  of 
the  premises  to  Harris  and  Hooker ;  Harris  and  Hooker  gave  to  the 
savings  bank  a  mortgage  on  the  premises,  accompanied  by  their 
bond  for  $60,000,  and  a  second  mortgage  to  Kimball  for  $36,000, 
apparently  to  secure  the  part  of  the  purchase  price  unpaid.     At  the 
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same  time  and  as  part  of  the  same  transaction,  Hari-is  and  Hooker 
conveyed  the  premises  by  their  deed  to  the  amusement  company, 
subject  to  tlie  hen  of  the  two  mortgages  which  the  amusement 
company  assumed.  At  tlie  same  time  Harris  and  Hooker  gave  an 
order  to  pay  over  to  the  amusement  company  the  proceeds  of  the 
bank  mortgage.  Harris  and  Hooker  never  had  any  real  or  valnable 
interest  in  the  premises  except  for  the  purposes  above  indicated, 
never  paid  any  amount  upon  the  purchase  price  thereof,  and  were 
not  entitled  to  and  did  not  receive  tlie  proceeds  of  tlie  mortgage, 
and  were  not  interested  in  any  contracts  for  building  upon  or 
improving  the  premises.  As  a  part  of  tlie  consideration  for  the 
transfer  of  the  premises  by  Kimball,  the  amusement  company  paid 
him  about  $5,000.  Harris  and  Hooker  were  also  paid  for  their 
services.  The  deed  to  Harris  and  Hooker  was  duly  recorded  on 
the  following  day,  as  were  also  the  two  mortgages  they  had  given. 
The  deed  from  Harris  and  Hooker  to  the  amusement  company  was 
retained  by  the  attorney,  who  was  also  one  of  the  directors  of  the 
company,  until  May  12, 1908,  but  satisfactory  reasons  why  the  same 
was  not  recorded  appear ;  and  we  cannot  find  any  improper  or 
unlawful  purpose  that  could  be  or  was  served  by  delay  in  the  record 
01  it.  From  the  time  Harris  and  Hooker's  deed  was  delivered 
to  the  amusement  company  down,  at  least,  to  a  time  subsequent  to 
the  filing  of  the  hens  hereinafter  referred  to,  it  was  in  open  and 
recognized  possession  of  the  premises,  claiming  title  under  its  deed, 
and  Harris  and  Hooker  did  not  in  any  way  have  or  claim  possession 
thereof  or  title  thereto.  The  amusement  company  paid  the  Mont- 
gomerys  at  various  times  during  the  progress  of  construction  of  the 
building,  pursuant  to  the  building  contract,  considerable  sums  to 
apply  thereon,  both  before  and  after  the  deed  to  it  was  given. 
After  the  completion  of  the  work  there  remained  due  on  the  con- 
tract $8,074.28  and  the  sole  controverey  is  as  to  which  of  two 
classes  of  lienors  shall  get  this  fund.  These  lienore  are  material- 
men who  furnished  material  used  in  erecting  the  building  on  tlie 
premises  under  contracts  they  had  with  the  Montgomerys.  It  is 
conceded  that  the  amounts  set  forth  in  the  respective  liens  were 
actually  due  to  the  respective  lienoi*s  for  services  performed  for 
and  materials  furnished  to  the  Montgomerys,  and  that  the  liens 
were  filed  within  ninety  days  of  the  furnishing  of  the  last  items  of 
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materials.     The  amounts  of  these  liens,  the  names  of  the  claimants 
and  the  respective  dates  of  tiling  thereof  are  as  follows : 

1st.  Palmer  Lumber  Company  (appellant),  March  20, 

1908,  9:27  A.  M $2,272  76 

2d.    Becker  Glass  and  Paint  Company  (appellant),  March 

23,  1908,  9:06  A.  M 1,255  62 

3d.    Weaver,    Palmer    &     Richmond     (respondent), 

March  23,  1908,  4:58  p.  m 1,750  00 

4th.  Warren   Chemical  and  Manufacturing  Company 

(respondent),  March  24,  1908,  11 :10  a.  m 1,123  57 

5th.  Charles  P.  Evans  Company  (respondent),  March  24, 

1908,  12 :40  p.  M 2,415  15 

6th.  Beiter  Paint  Company  (respondent),  March   28, 

1908,11:59  a.  m 62  99 

7th.  Vogel    &    Binder    Co.     (plaintiff,     respondent), 

March  28,  1908,  12:00  m 1,670  34 

8th.  "Warren  Chemical  and  Manufacturing  Company 

(respondent),  April  30,  1908,  11 :  17  a.  m 1,123  57 


The  lien  of  Weaver,  Palmer  &  Richmond,  No.  3  above,  con- 
sists of  an  order  drawn  by  the  Montgomerys  against  the  owner, 
Genesee  Amusement  Company,  directing  the  payment  of  the  sum 
of  $1,750  out  of  the  fund  and  duly  accepted  in  writing  by  the 
Genesee  Amusement  Company.  No  question  seems  to  be  made, 
either  by  appellants  or  respondents,  that  this  was  properly  allowed 
by  the  trial  court  as  a  lien  upon  the  premises.  In  liens  Nos.  1,  2 
and  4  the  Genesee  Amusement  Company  alone  is  named  as  owner. 
In  lien  No.  6,  Harris  and  Hooker  and  Genesee  Amusement  Com- 
pany are  named  as  owners ;  and  their  respective  interests  in  the 
premises  is  stated  to  be,  as  to  Harris  and  Hooker,  ownership  in  fee 
simple  by  deed  to  them  recorded  on  or  about  December  12,  1907, 
and  by  them  deeded  to  Genesee  Amusement  Company  by  unre- 
corded deed.  Nos.  6  and  8  contained  similar  statements  as  to 
ownership.  No.  7  names  Harris  and  Hooker  as  owners  and 
Genesee  Amusement  Company  as  a  person  in  interest,  the  exact 
nature  of  which  is  unknown.  Lien  No.  8  represents  the  same 
claim  and  is  for  the  same  amount  as  lien  No.  4,     For  some  time 
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prior  to  the  date  of  filing  the  first  lien  and  continuously  thereafter 
the  Genesee  Amusement  Company  had  been  using  a  considerable 
portion  of  the  building,  then  approaching  completion  by  the  con- 
tractors, for  the  purposes  of  its  business.  Financial  diflSculties  over- 
took the  contractors  and  they  were  adjudged  bankrupts  before  their 
contract  was  entirely  finished.  By  agreement  of  all  parties  the 
building  was  completed  by  the  defendant  Evans,  who  under  the 
agreement  was  to  be  first  paid  from  the  unpaid  balance  due  from 
the  amusement  company  on  completion  of  the  contract  tlie  expense 
thus  incurred,  which  it  is  conceded  is  $943.76. 

The  trial  court  has  found  and  the  judgment  as  entered  determines 
that  appellants'  liens,  Nos.  1  and  2  above,  as  well  as  the  first  lien  of 
the  Warren  Chemical  Manufacturing  Company,  No.  4  above,  are 
invalid  and  void ;  and  it  further  directs  their  cancellation  and  annul- 
ment of  record.  It  is  further  found  and  determined  that  the  other 
liens  are  valid,  and  appropriate  direction  is  given  for  their  enforce- 
ment and  payment.  Appellants  do  not  assail  the  validity  of  tlie 
other  lions,  but  do  insist  that  their  liens  are  valid,  and  having  been 
filed  first  in  time,  ai'e  superior  in  right  to  those  of  the  other  lienors. 

There  can  be  little  doubt  that  the  appellants  had  the  right  to  file 
their  notices  of  lien  directed  to  the  Genesee  Amusement  Company 
as  owner,  and  that  the  lien  attached  to  such  interest  as  the  company 
had  as  an  owner,  whatever  that  might  be,  except  as  their  riglit  to  such 
lien  may  be  modified  by  section  13  of  the  Lien  Law  (Laws  of  1897, 
chap.  418)  to  which  reference  will  be  made  hereafter.     {Strauchen 
v.  Pace  J  195  N.  Y.  167,  170.)    In  that  case,  the  court  in  discussing 
the  effect  and  application  of  sections  2  and  9  of  this  law,  clearly 
states  that  a  failure  to  name  the  true  owner  in  the  notice  of  lien  and 
assert  a  claim  against  him  eo  nomine  does  not  impair  the  effect  of 
the  notice  for  the  purpose  of  impressing  a  lien  upon  whatever  inter- 
est the  party  named  in  and  against  whose  interest  a  lien  is  therein 
stated  to  be  claimed  may  have,  provided  only  that  interest  is  one  of 
those  specified  in  section  2  of  the  act.     The  amusement  companj 
was  in  possession  of  the  premises  with  the  title  thereto  under  its 
unrecorded  deed.     Actual  possession  of  real  estate  is  notice  "  to  all 
the  world  of  the  existence  of  any  right  which  the  person  in  pos- 
session is  able  to  establish,"  and  it  does  not  seem  material  for  the 
purpose  of  charging  every  one  with  such  notice  that  such  rights  or 
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even  the  fact  of  possession  were  unknown  to  the  person  to  be 
charged  with  such  notice.  {Phelan  v.  Brady ^  119  N.  Y.  587; 
Marden  v.  Dorthy^  160  id.  39,  52 ;  Shneider  v.  Mahl^  84  App.  Div. 
1,5.) 

The  amusement  company  being  in  possession  of  the  premises 
claiming  under  a  valid  conveyance  of  title  was  not  only  an  "  owner" 
within  the  definition  of  an  "  owner "  in  section  2  of  the  statute, 
but  was,  in  fact,  Ulc  owner  of  the  premises.  It  follows  that  appel- 
lants' liens  attached  to  that  interest  at  least,  and  the  finding  of  the 
trial  court  that  these  liens  were  invalid  and  void  for  any  purpose 
was  erroneous. 

Respondents,  however,  insist  that  their  liens  have,  by  express 
provision  of  the  statute,  priority  over  appellants'  claims.  The 
statutory  provision  to  which  we  are  referred  as  sustaining  this  claim 
is  found  in  section  13  of  article  1  of  the  Lien  Law,  which  provides 
that  "  a  lien  for  materials  furnished  or  labor  performed  in  the 
improvement  of  real  property  shall  have  priority  over  a  conveyance, 
judgment  or  other  claim  against  such  property  not  recorded,  dock- 
eted or  filed  at  the  time  of  filing  the  notice  of  such  lien."  We  are 
not  assisted  in  applying  this  provision  of  the  statute  to  a  determina- 
tion of  the  rights  of  the  several  parties  in  this  action  by  any  direct 
authority  construing  it  to  which  our  attention  has  been  directed. 
It  would  seem  that  the  underlying  purpose  of  this  provision  was  to 
relieve  the  lienor  from  the  possible  result  of  having  his  lien,  other- 
wise perfect,  as  a  claim  upon  the  real  estate  it  describes  made 
ineffectual  by  some  secret  transfer,  or  other  incumbrance,  upon 
the  property,  which  was  asserted  to  prevent  the  lien's  attaching 
to  the  property,  or  reducing  its  value  or  extent.  It  should 
be  borne  in  mind  that  appellants'  liens  attached  to  the  interest 
of  the  Genesee  Amusement  Company  in  the  property,  whose  title 
was  as  to  "  all  the  world  "  that  of  an  owner  of  the  fee.  Record 
of  its  deed  was  not  necessary  for  the  purpose  of  giving  notice  as  to 
it  of  the  title  it  claimed  and  had.  Appellants'  liens  attached  to 
that  title.  Their  liens  were  duly  filed.  It  is  only  as  to  convey- 
ances, judgments  or  other  claims,  not  recorded,  docketed  or  filed, 
that  the  statute  in  terms  applies  to  subordinate  them  to  subsequent 
liens  properly  filed  against  the  property.  Any  purchaser,  or  mort- 
gagor, of  the  premises  taking  title  from  the  amusement  company 
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would  be  bound  by  these  notices  of  lien.  We  think  the  same 
reason  applies  for  holding  the  respondents  bound  to  recognize 
appellants'  liens,  not  only  as  prior  in  time,  but  prior  in  right.  To 
adopt  respondents'  construction  of  the  statute  would  lead  to  results 
which  wo  cannot  believe  it  should  be  held  the  statute  pennitg. 
For  instance,  if  appellants'  position  is  correct,  all  of  these  lienors 
might  have  iiled  their  claims  against  Harris  and  Hooker  alone. 
The  Genesee  Amusement  Company,  the  real  owner,  with  whom 
alone  the  contract  for  the  erection  of  the  building  was  made,  not 
having  notice  of  the  liens  might  have  paid  to  the  contractors  the 
full  contract  price  for  the  building,  and  then  be  required  to  pay  in 
addition  the  full  amount  of  the  liens.  We  cannot  accept  a  con- 
struction of  tiie  statute  which  necessarily  permits  such  a  possibility. 
The  judgment  should  be  reversed  on  the  law  and  facts  and  a  new 
trial  granted,  with  costs  to  the  appellants  to  abide  the  event. 

All  concurred,  except  McLennan,  P.  J.,  who  dissented  upon  the 
ground  that  the  word  "owner"  as  used  in  the  statute  means  the 
owner  as  disclosed  by  record,  and  that  a  lien  tiled  against  such  owner 
is  superior  to  one  tiled  against  the  owner  under  an  unrecorded  deed. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event  upon  questions  of  law  and  fact. 


Gborgb  F.  Long,  Respondent,  v.  The  Fulton  Contbacting 
Company,  Appellant, 

Fourth  Department,  July  6,  1909. 

Damages  — personal  injuries  —  disabilities  not  necessarily  caused  by 

injury. 

Where  neither  the  complaint  nor  the  bill  of  particulars  in  an  acUon  to  recover 
for  personal  injuries  alleged  that  as  the  result  thereof  the  plaintiff  suffered 
from  epilepsy,  paralysis  and  mental  impairment,  but  merely  stat^  in  sub- 
stance that  his  skull  was  crushed  and  brain  lacerated  so  as  to  necessitate  tbe 
removal  of  a  portion  of  the  brain  and  skull,  the  plaintiff  is  n»^t  entitled  to  give 
evidence  showing  that  the  injury  resulted  in  epilepsy,  paralysis  or  mental 
impairment.  This  because  such  conditions  do  not  neeessaiHy  follow  from  the 
injuries  specified  in  the  complaint  and  bill  of  particulars. 
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If  a  recovery  is  sought  for  consequeDces  which  do  not  immediately  follow  from 
the  injury,  the  damages  therefor  are  known  as  special  and  cannot  be  recovered 
unless  alleged  in  the  complaint  or  specified  in  a  bill  of  particulars,  and  the 
burden  of  showing  that  the  injuHes  for  which  damages  are  claimed  are  the 
necessary  and  immediate  consequence  of  the  injury  received  is  upon  the 
plaintiff. 

Appeal  by  the  defendant,  The  Fulton  Contracting  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Oswego  on  the 
2l8t  day  of  January,  1909,  upon  the  verdict  of  a  jury  for  $6,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  tlie  30th 
day  of  January,  1909,  denying  tlie  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

A.  H.  Cowie^  for  the  appellant. 
O,  M.  JReilly^  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  for  negligence,  and  a  verdict  was  rendered  for 
plaintiflf  for  $6,000.  No  question  is  made  on  this  appeal  as  to 
plaintiflPs  right  to  recover. 

The  only  controversy  is  as  to  the  admission  of  evidence  as  to 
plaintiff's  injuries,  upon  which  the  amount  of  damages  was 
determined  by  the  jury. 

The  court  admitted,  under  defendant's  objections  and  exceptions, 
evidence  that  the  injuries  resulted  in  epilepsy,  paralysis  and  mental 
impairment.  This,  the  defendant  claimed,  was  improper  under  the 
complaint  and  a  bill  of  particulars  served  by  the  plaintiff. 

The  complaint  made  the  following  allegations  as  to  the  injuries, 
viz. :  "  Causing  the  boom  and  bolt  which  held  the  clamp  upon  said 
boom  to  strike  the  plaintiff  in  the  left  side  of  the  head,  also  striking 
him  on  the  left  hip  and  ankle,  knocking  him  down  upon  the 
ground,  and  knocking  him  senseless,  and  inflicting  a  very  deep  and 
severe  injury  in  his  head  and  fracturing  his  skull,  and  severely 
injuring  his  left  leg  and  ankle,  by  reason  of  which  he  suffered  and 
underwent  great  pain  in  his  head,  left  hip,  leg  and  ankle ;  that  he 
was  so  severely  injured  that  he  was  unable  to  help  himself ;  that  he 
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was  removed  in  such  condition  to  the  City  Hospital  of  Fulton, 
where  he  underwent  an  operation  for  the  injuries  received  in  his 
head,  and  was  also  treated  for  the  injuries  received  in  his  left  hip, 
leg  and  ankle ;  that  he  remained  in  said  hospital  under  the  treat- 
ment of  the  hospital  authorities  for  a  period  of  five  weeks ;  that 
from  the  time  of  such  injury,  up  to  and  including  the  time  of  such 
operation  and  during  all  of  the  time  he  was  at  said  hospital  for  said 
period,  he  suffered  and  underwent  great  pain  in  Iiis  head,  also  in 
his  left  liip,  leg  and  ankle,  by  reason  of  the  injuries  hereinabove 
alleged  and  set  forth,  and  during  all  of  said  period  was  under  the 
doctor's  and  nurse's  care,  and  was  compelled  to  employ  medical 
attendance  and  assistance,  and  incurred  great  expense  for  medical 
treatment  and  nursing ;  tliat  he  is  still  suffering  great  pain  in  his 
head  and  left  ankle,  and  compelled  to  wear  a  rubber  bandage  upon 
said  left  ankle,  by  reason  of  which  said  left  ankle  is  very  weak ;  that 
he  is  still  under  the  doctor's  care  and  incurring  great  expense  by  rea- 
son of  such  injury ;  that  ever  since  said  injury  was  received  he  has 
been  very  nervous  and  restless,  having  suffered  pain  in  his  head  and 
left  ankle  and  being  deprived  of  his  sleep,  and  unable  to  sleep  by 
reason  of  the  injuries  and  pain  hereinabove  stated,  and  is  still  suf- 
fering great  pain  in  his  head  and  left  ankle  by  reason  thereof. 
Plaintiff  further  alleges,  upon  information  and  belief,  that  the 
injuries  herein  above  stated  and  set  forth  and  received  ♦  *  * 
by  the  plaintiff  herein  in  his  head  and  left  ankle  are  permanent  and 
from  which  injuries  he  will  never  recover." 

In  the  bill  of  particulars  the  injuries  were  described  as  follows : 
"  Causing  the  boom  and  bolt  which  held  the  clamp  on  said  boom  to 
strike  the  plaintiff  on  the  top  of  the  head,  a  little  to  the  left  of  the 
center  and  toward  the  forehead  (said  bolt  being  about  five-eighths 
of  an  inch  in  diameter  with  a  nut  upon  one  end,  and  being  about 
two  and  one-half  to  three  inches  in  length),  causing  the  bolt  to  go 
down  through  and  into  plaintiff's  head  between  two  and  one-half  to 
three  inches  until  the  nut  upon  said  bolt  and  the  skull  came  in  con- 
tact, and  also  crushing  the  skull  and  penetrating  through  the  hair, 
skull,  bone,  brain  and  flesh,  downward  toward  the  left  jaw,  thereby 
lacerating  the  brain  and  skull  and  necessitating  the  removal  of  the 
brain  below  the  skull  to  the  depth  of  between  two  and  one-half  to 
three  inches,  and  removing  the  hair  and  skull,  leaving  a  depi'cssion  in 
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t]ie  head  about  two  to  two  and  one-half  inches  long  and  one-quarter  to 
a  half  inch  in  widtli,  which  injury  knocked  the  plaintiflE  down  upon 
the  ground  and  rendered  him  senseless ;  that  said  injury  so  inflicted, 
above  described,  was  a  permanent  injury  and  from  which  plaintiff 
will  never  recover ;  that  from  the  time  of  said  injury  and  during 
the  operation,  which  was  performed  shortly  after  the  injury,  and 
ever  since,  the  plaintiff  has  suffered  great  pain  in  his  head,  especially 
where  this  injury  was  received,  and  has  suffered  great  loss  of  sleep 
and  weakness  of  body,  rendering  him  unable  to  do  any  manual 
labor.  That  said  boom  also  struck  the  plaintiff  on  the  left  hip,  leg 
and  ankle,  and  especially  upon  the  left  ankle,  causing  severe  pain 
and  weakness  of  the  ankle,  compelling  the  plaintiff  to  wear  a  rub- 
ber bandage  upon  it,  which  plaintiff  has  been  compelled  to  wear 
ever  since  said  injury  and  now  wears  ;  that  said  ankle  is  very  weak 
find  unable  to  sustain  plaintiff's  weight,  and  plaintiff  suffers  great 
pain  from  the  same,  and  is  unable  to  use  the  same  or  to  bear  any 
weight  upon  the  same  to  any  extent ;  that  said  injury  so  inflicted 
upon  said  ankle  above  described  is  a  permanent  injury,  and  from 
which  plaintiff  will  never  recover,  as  he  is  informed  and  believes." 
The  accident  occurred  March  21, 1908.  The  complaint  was  made 
June  8,  1908.  The  bill  of  particulare  was  made  September  25, 
1908,  and  the  trial  took  place  January  18-20,  1909.  There  were 
certainly  words  enough  used  in  these  papers  in  describing  the 
injuries  and  their  effect  upon  the  plaintiff,  and  yet  through  the 
whole  there  was  not  an  intimation  of  epilepsy,  paralysis  or  mental 
impairment.  Even  if  it  were  not  regarded  as  necessary  to  specify 
these  conditions  in  the  complaint,  it  would  seem  they  should  have 
been  in  some  way  referred  to  and  indicated  in  the  bill  of  particulars. 
The  only  object  of  calling  for  such  bill  was  to  ascertain  what  par- 
ticulars were  claimed,  so  that  the  defendant  might  be  prepared  to 
meet  the  proofs  on  the  trial  as  to  the  nature  and  extent  of  the 
injuries.  If  these  conditions  were  present,  why  did  plaintiff  conceal 
them  and  fail  to  specify  them  in  his  complaint  and  bill  of  particu- 
lars ?  Even  at  the  trial  evidence  of  these  conditions  was  held  back 
and  only  offered  at  a  late  stage  of  the  examination  of  the  physicians. 
The  real  question  involved,  however,  is  whether  the  evidence  when 
given  was  competent  under  the  allegations  of  the  complaint  and 
the  statements  in  the  bill  of  particulars.     All  these  conditions  are 
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claimed  to  have  resulted  from  the  injury  to  the  head.  The  evidence 
at  most  tends  to  show  that  these  conditions  did  in  this  instauce 
result  from  the  injury  to  the  head.  It  does  not,  however,  show 
that  they  would  always  necessarily  and  immediately  result  from 
such  an  injury.  Tlic  rule,  as  I  understand  it,  is  that  if  a  recovery  is 
sought  for  consequences  which  do  not  necessarily  and  immediately 
flow  from  the  injury,  the  damages  therefor  are  known  as  special 
and  cannot  be  recovered  unless  alleged  in  tlie  complaint  or  specified 
in  a  bill  of  particulars,  and  the  burden  of  showing  that  the  injuries, 
for  which  damages  are  claimed  are  the  tiecessary  and  immediate 
consequence  of  the  injury  received  is  upon  the  plaintiflF.  A  great 
many  cases  are  cited  and  discussed  by  the  respective  counsel  aud 
it  would  not  be  well  to  go  over  them  in  this  opinion.  It  would 
occupy  too  much  space.  A  few  references  will  be  suf&cient  to  show 
the  correctness  of  the  rules  above  stated. 

In  KUiney*  v.  Third  Avenue  R.  R.  Co.  (162  K  Y.  193)  this 
principle  is  laid  down  and  the  following  cases  are  cited  and  dis- 
cussed :  Ehrgott  v.  Mayor,  etc.,  of  City  of  N.  T.  (96  N.  Y.  264, 
277);  UransJcy  v.  D.  i?.,  E.  B.  &  B.  R.  R.  Co.  (118  id.  304); 
Gumh  V.  Twenty-third  St.  R.  Co.  (114  id.  411). 

The  Ehrgott  case  is  limited  and  explained  in  the  Kleiner  case, 
and  we  need  not  discuss  it  here. 

In  Johnson  v.  City  of  Troy  (124  App.  Div.  29),  a  late  case  in  the 
Appellate  Division,  the  same  principle  is  stated  and  applied  and 
several  cases  referred  to  and  considered. 

As  I  understand  the  proof  here  it  does  not  appear  that  the 
conditions  hero  involved  epilepsy , paralysis,  or  vieiital  impairment 
must  necessarily  and  immediately  follow  injuries  snch  as  are  speci- 
fied in  the  complaint  and  bill  of  particulars.  They  may  sometifru's 
do  so,  but  not  always,  and,  therefore,  if  they  did  result  in  this  case, 
they  should  have  been  specially  alleged  and  stated  or  else  they 
could  not  be  proved  and  damages  recovered  therefor. 

The  court  erroneously  allowed  such  proof  and  recovery  on  the 
trial,  and,  therefore,  there  must  be  a  reversal  and  a  new  trial. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 
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Milton  E.  Smith,  an  Infant,  by  Chahles  L.  Smith,  His  Guardian 
ad  Litem,  Eespondent,  v.  Rsxihestbb  Railway  Company, 
Appellant. 

Fourth  Department,  July  6,  1909. 

Negligence — contributory  negligence  of  infants  —  degree  of  care  required 
when  child  is  sui  juris  —  trial  —  charge. 

A  child  of  tender  years,  if  sui  juris,  must  exercise  care  commensurate  with  bis 
age  and  intelligence  in  order  to  be  free  from  contributory  negligence. 

A  boy  six  years  of  age,  if  sui  juris,  is  guilty  of  contributory  negligence  In 
running  toward  an  approaching  street  car  plainly  visible  with  his  head  turned 
away  from  it  and  without  using  any  care  whatever  to  see  or  to  avoid  it. 

Under  such  circumstances  the  court  should  charge  that  the  only  theory  upon 
which  a  recovery  could  be  based  was  that  the  boy  was  non  sui  juris  and  that 
his  parents  were  not  negligent  in  permitting  him  to  play  in  a  street  where  cars 
were  passing  frequently. 

Krusb  and  Spiiino,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  the  Rochester  Railway  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  2l8t  day 
of  January,  1909,  upon  the  verdict  of  a  jury  for  $700,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  18th  day  of  Janu- 
ary, 1909,  denying  the  defendant's  motion  for  a  new  trial  made 
\\\yo\\  the  minutes. 

IF.  A.  Matsatiy  for  the  appellant. 

G.  D,  Kichel^  for  the  respondent. 

Williams,  J. : 

The  judgment  and  order  should  be  reversed  on  law  and  facts,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  is  for  negligently  running  defendant's  car  against  the 
plaintiff,  a  boy  then  about  six  years  of  age,  who  was  playing  horse 
in  the  street.  The  grounds  urged  for  a  reversal  relate  to  the  ques- 
tion of  contributory  negligence.  The  court  submitted  to  the  jury 
the  question  whether  the  boy  was  sui  juris  or  non  sui  jv/risy  and 
whether,  if  he  was  sui  juris,  he  exercised  care  to  avoid  injury,  com- 
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meusurate  with  his  years  and  intelligence.     There  was  evidence 
upon  which  the  jury  might  find  the  plaintiflE  sui  juris. 

The  defendant  excepted  to  the  submission  to  the  jury  of  the 
question,  if  the  plaintiflE  was  sui  jurisy  whether  he  used  the  care 
above  referred  to,  and  requested  the  court  to  charge  that  there 
was  no  evidence  that  the  plaintiff  used  any  care.  This  request 
was  refused  and  the  court  said:  "They  have  heard  how  much 
knowledge  he  had,  and  what  the  care  was."  The  defendant  asked 
the  court  to  point  out  to  the  jury  what  fact,  or  to  indicate  what  fact 
they  might  consider  on  the  question  whether  the  plaintiff  used  any 
care.  The  court  said  :  "  The  Court  is  not  obliged  to  point  out  facts 
to  a  jury.  They  find  facts  from  the  evidence."  The  defendant 
asked  the  court  to  indicate  from  what  facts  the  jury  might  find  the 
plaintiff  used  any  care.  The  court  declined  to  charge  further  than 
it  had  done. 

It  will  thus  be  seen  that  the  question  is  very  clearly  presented 
whether  there  was  evidence  which  would  authorize  the  jury  to 
find  the  plaintiff  if  he  was  sui  juris  free  from  contributory 
negligence. 

It  is  well  settled  that  plaintiff  who  is  sui  juris^  though  a. 
child  of  tender  years,  in  order  to  be  free  from  contributory  negli- 
gence, must  exercise  some  care,  in  approaching  danger,  not  the 
same  degree  of  care  as  an  adult,  but  such  care  as  is  commensurate 
with  its  age  and  intelligence.  (  Wendell  v.  N.  Y.  C,  cfe  H.  R,  B. 
R.  Co.,  91  N.  Y.  426 ;  Simhoff  v.  Lehigh  VaUey  R.  R.  Co., 
190  id.  256,  and  cases  therein  referred  to.) 

This  was  the  rule  of  law,  stated  to  the  jury  by  the  court,  as  I 
understand  it,  so  that  the  only  question  here  is  whether  any  care 
whatever  was  shown.  The  accident  occurred  in  daylight.  The  car 
was  in  full  view  of  the  plaintiff  and  the  boys  playing  with  him. 
The  other  boys  were  running  after  plaintiff  and  lie  was  running 
towards  the  car  with  his  head  turned  away  from  it.  He  could 
have  seen  it  if  he  had  looked,  but  he  did  not  look.  He  ran  in  front 
of  the  car  without  exercising  any  care  whatever  to  see  or  avoid  it. 
This  was  clearly  contributory  negligence  in  a  boy  of  about  six  years 
of  age  if  found  by  the  jury  to  be  sui  juris. 

The  court  should  have  charged  the  jury  that  the  only  theory 
upon  which  a  recovery  could  be  had  was  that  the  boy  was  non  sui 
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Jurisy  and  his  parents  were  not  negligent  in  permitting  him  to  play 
in  the  street  where  cars  were  passing  frequently. 

All  concurred,  except  Sprino  and  Kkuse,  J  J.,  who  dissented  in 
an  opinion  by  Kruse,  J. 

Kbcse,  J.  (dissenting)  : 

The  defendant's  north-bound  car  track  on  Genesee  street,  in  the 
city  of  Rochester,  runs  along  on  the  side  of  the  street  between  the 
carb  and  the  sidewalk.  A  car  was  coming  north  on  this  track, 
running  about  twenty  miles  an  hour.  As  it  approached  Sawyer 
street,  the  plaintiff,  a  little  boy  then  six  years  three  months  of  age, 
was  running  on  the  southerly  side  of  Sawyer  street.  He  was  play- 
ing with  other  children.  His  head  was  turaed  toward  the  north, 
and  the  car  was  coming  from  the  south.  He  ran  directly  towards 
the  car  track,  and  when  near  the  track  veered  towards  the  north- 
west, so  tliat  if  he  had  continued  his  course  he  would  have  crossed 
the  track  diagonally.  But  he  was  intercepted  and  struck  by  the 
car. 

The  jury  was  warranted  in  finding  from  the  evidence  that  the  motor- 
man  could  have  seen  the  lad  running  towards  the  car  track  in  time 
to  avoid  the  accident  if  he  had  been  attentive  and  had  his  car  under 
control  in  approaching  this  crossing ;  or  if  he  had  given  warning 
as  he  approached  it,  the  accident  would  probably  not  have  occurred. 
But  the  car  was  going  twenty  miles  an  hour,  as  has  been  stated, 
and  the  motorman  was  looking  towards  people  coming  from  the 
west,  on  Sawyer  street  (who,  it  appears,  had  signaled  the  car  to 
stop),  and  the  bell  was  not  rung  until  about  the  time  the  boy  was 
struck.  He  was  about  the  middle  of  Sawyer  street,  on  or  just 
abput  to  step  on  the  track.  He  was  caughf  by  the  fender,  carried 
across  the  street,  and  a  little  distance  beyond. 

The  father  of  the  boy  testified  that  he  had  told  the  lad  to  keep 
away  from  the  tracks  and  street  cars ;  that  the  street  cars  would 
hurt  him  if  he  got  on  the  track  ;  that  the  boy  seemed  to  compre- 
hend what  was  said  to  him  ;  that  to  a  certain  degree  he  might  be 
able  to  exercise  some  care  to  protect  himself  from  danger  ;  that  he 
commenced  going  to  school  that  year,  but  had  not  been  at  school 
before  the  accident. 

App.  Div.— Yol.  CXXXIII.        54 


Digitized  by 


Google 


850  Smith  v,  Eoohester  Railway  Co. 


Fourth  Department,  Juljr,  1909.  [Vol  183. 

The  hoy  liimself  was  not  sworn  on  the  trial,  but  was  permitted 
to  make  a  statement,  so  that  the  trial  jndge  and  jnry  had  the  advan- 
tage of  seeing  him.  He  was  hurt  in  July,  1906,  and  the  trial 
occurred  in  January,  1909.  lie  says  he  knew  at  that  time  that  the 
car  would  hurt  him ;  that  if  he  saw  a  car  coming  he  would  run  out 
of  the  way  of  it ;  that  he  did  not  see  the  car  at  all  before  he  was 
hurt ;  that  he  and  the  boys  were  having  a  good  time  playing ;  that 
he  was  playing  runaway  horse ;  that  he  could  see  the  cars  going 
past  every  day,  and  knew  that  they  went  by  there  a  good  many 
times. 

We  are  all  agreed,  as  I  understand  it,  that  the  case  was  for  tlie 
jury.  The  exception  of  the  defendant's  counsel  to  the  charge,  that 
if  the  jury  found  that  the  plaintiff  was  axd  jurisy  then  they  might 
consider  whether  the  plaintiff  used  care  commensurate  with  his  age 
and  intelligence,  and  the  refusal  of  the  court  to  charge  the  jur\'  that 
there  is  no  evidence  in  the  case  that  the  plaintiff  used  any  care,  seem 
to  be  the  only  troublesome  questions  here.  Of  course,  submitting 
to  the  jury  the  question  whether  the  plaintiff  was  sui  juris  or  non 
8ui  juris  would  not  be  very  intelligent  without  telling  them  what 
8ui  juris  and  7ion  sui  juris  meant. 

The  judges  themselves  do  not  seem  to  be  in  accord  as  to  what  the 
expression  means  in  its  application  to  negligence  cases.  {Lafferty 
V.  Third  Ave.  li.  R.  Co,^  85  App.  Div.  592 ;  Ardolino  v.  Rdnr 
hardi,  ISO  id.  119;  Grealish  v.  BrooUyn,  Q,  C.  i&  S.  R,  R.  Co., 
Id.  238 ;  Batchelor  v.  Degnon  Realty  c6  Termi7ial  Imp,  Co,,  131 
id.  136.)  But  we  are  not  left  in  the  dark  as  to  what  the  learned 
trial  justice  meant  when  he  made  the  statement  to  the  jury.  After 
saying  that  a  good  deal  had  been  said  about  sui  juris  and  non-  sui 
juris,  he  stated  :  "  Now,  if  you  can  say  virtually  of  the  boy,  *  He 
did  not  know  any  better '  —  and  I  emphasize  *  any '  —  he  is  non  sui 
jtcris,  but  if  he  does  know  some  better,  he  is  sui  juris  to  that 
extent."  Continuing,  he  said  :  "  If  the  boy  has  capacity  to  know 
danger  and  ability  to  save  himself  from  it,  whatever  his  age,  he 
must  exercise  that,  commensurate  with  his  intelligence  and  his 
years.  *  *  *  If  the  boy  knew  enough  to  avoid  this  danger, 
knew  it  was  dangerous,  and  had  physical  ability  to  avoid  it,  he  must 
exercise  that  care  for  liimself  which  his  intelligence  and  his  years, 
as  you  filiall  find  them  to  be,  make  it  reasonable  he  should."     He 
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furtlier  stated  :  "  If  this  boy  was  sui  Juris  capable  of  taking  care  of 
himself  to  some  degree  he  is  boand  in  law  to  take  care  of  himself 
to  that  reasonable  degree.  There  isn't  any  law  that  says  that  a  boy 
of  four  years  knows  so  much  and  a  boy  of  six  knows  so  much  more 
and  a  boy  of  eight  knows  so  much  more,  increasing  in  proportion. 
If  there  were,  nobody  would  believe  it,  because  it  is  not  true.  It  is 
a  question  of  fact  in  every  case  to  be  determined  by  the  evidence  in 
tlie  case." 

Whether  the  learned  trial  judge  was  correct  in  his  definition  of 
9ui  juris  is  of  no  importance.  I  think  he  correctly  and  very 
clearly  stated  the  rule  of  law  applicable  to  the  facts. 

No  one  would  claim  that  this  boy  should  not  exercise  more  care 
than  a  toddling  child  of  two  years ;  such  a  cliild  might  go  upon  the 
track  without  having  the  least  conception  of  the  danger.  This  boy 
did  know  that  the  cars  ran  upon  tliis  track,  and  that  they  might 
hurt  him.  It  is  possible  that  he  may  also  have  known  that  ordi- 
narily they  did  not  run  so  fast,  and  rang  the  bell.  Whether  under 
the  circumstances  he  was  free  from  contributory  negligence  I  think 
was  clearly  a  question  for  the  jury.  {Sullivan  v.  Union  R.  Co.y 
81  App.  Div.  596;  affd.  in  177  K  Y.  525;  Grealiah  y.Brooldf/n, 
Q.  a  ds  S.  H,  H.  Co.,  supra.) 

The  question  of  the  negligence  of  the  boy's  parents  in  caring  for 
him  was  also  correctly  submitted. 

I  think  the  judgment  and  order  should  be  affirmed,  with  costs. 

Spkino,  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event  upon  questions  of  law  and  fact. 
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The  City  of  Rochester,  Aj)pellant,  v.  Patrick  J.  Gray,  as  Com- 
missioner of  Highways  of  the  Town  of  Livonia  in  the  Countj  of 
Livingston  and  State  of  New  York,  Respondent. 

Fourth  Department,  July  6,  1909. 

Gonfititutional  law— chapter  1018,  Laws  of  1805,  authorizing  city  of 
Bochester  to  take  shores  of  Hemlock  lake  valid  —  highways  —discon- 
tinuance —  property  not  taken  without  due  process  of  law. 

Chapter  1018  of  the  Laws  of  1895,  authorizing  the  city  of  Rochester  to  acquire 
the  shores  of  Hemlock  lake  so  far  as  necessary  to  prevent  the  pollution  of  the 
city  water  supply,  and  to  change  highways  within  the  portions  t^en  withoat 
the  consent  of  the  town  commissioner  of  highways,  does  not  violate  section  18 of 
article  8  of  the  State  Constitution  prohibiting  the  passing  of  any  private  or 
local  bill  laying  out,  opening,  altering  or  discontinuing  highways. 

This,  because  the  real  object  of  said  statute  was  not  to  change  highways,  but  to 
effect  a  public  improvement  to  protect  the  public  health,  the  change  of  high- 
ways being  a  mere  incident  to  the  accomplishment  of  that  end.  The  constitu- 
tional provision  was  designed  to  prevent  the  passage  of  acts  having  a  change 
of  highways  as  their  primary  object. 

Said  act  does  not  violate  section  16  of  article  8  of  the  State  Constitution  which 
prohibits  the  passage  of  private  or  local  bills  embracing  more  than  one  subject 
and  requiring  that  subject  to  be  expressed  in  the  title. 

As  the  city  of  Rochester  owned  the  fee  of  the  discontinued  highway  and  was  the 
only  one  entitled  to  the  use  and  possession  of  the  land,  no  one  was  entitled  to 
any  damage  by  reason  of  the  discontinuance,  and  hence  said  act  was  not  unoon- 
stitutional  in  depriving  persons  of  property  without  due  process  of  law. 

As  highways  belong  not  to  a  town,  but  to  the  State,  which  holds  them  in  trust 
for  the  people  at  large,  the  town  was  not  entitled  to  damages  by  reason  of  the 
discontinuance  of  the  highway. 

Appeal  by  the  plaintiff,  The  City  of  Rochester,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Livingston  on  the  25th  day  of  Janu- 
ary, 1909,  upon  the  decision  of  the  court,  rendered  after  a  trial  at  the 
Livingston  Special  Term,  dismissing  the  complaint  upon  the  merits. 

William  W,  Wehi  and  B.  B,  Cunninghxufriy  for  the  appellant. 

Edwin  A.  Naali^  for  the  respondent. 

Williams,  J. : 

The  judgment  sliould  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  event. 
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Tlie  action  was  brought  to  restrain  the  commissioner  of  highways 
from  doing  work  upon  wliat  he  claimed  was  a  highway  of  his  town. 
The  city  claimed  the  highway  had  been  legally  discontinued  and 
that  the  commissioner  was  attempting  to  reopen  it.  The  highway 
was  closed  under  the  provisions  of  chapter  1018  of  the  Laws  of  1895, 
authorizing  the  appointment  by  the  Supreme  Court  of  three  com- 
missioners to  acquire  for  the  use  of  the  city  of  Rochester  the  shore 
of  Hemlock  lake,  or  so  much  thereof  within  200  feet  of  the  water 
line  as  they  should  determine  was  necessary  to  pre  vent  the  pollution 
of  the  water  supply  of  the  city.  By  section  2  of  the  act  it  was  pro- 
vided :  "  If  it  shall  be  necessary  for  the  purposes  of  this  act,  such 
commissioners  may  take  any  highway  or  portion  of  a  highway  within 
the  limits  described  in  section  one  [200  feet  of  water  line]  but  they 
shall  reconstruct  any  such  highway  in  a  manner  satisfactory  to  the 
highway  commissionera  of  the  town  in  which  it  is  located,  and  so 
as  not  to  materially  interfere  with  the  public  travel,  and  may  acquire 
the  necessary  land  therefor,  by  agreement  with  the  owners  thereof, 
or  if  unable  to  so  agree,  by  condemnation."  The  commissioners 
were  duly  appointed  and  entered  upon  the  performance  of  their 
duties  under  the  act.  Among  other  things  they  determined  pursu- 
ant to  section  2  of  the  act  that  it  was  nccessan'y  to  take  the  highway 
in  qnestion,  which  ran  along  the  water's  edge.  They,  therefore, 
took  the  highway  and  purchased  land  further  back  from  the  shore, 
and  reconstructed  the  highway  thereon.  They  reconstructed  the 
highway  in  a  first-class  manner,  better  than  the  one  taken,  and  it 
was  approved  as  to  its  manner  of  construction  by  the  commissioner 
of  highways,  but  he  did  not  consent  to  the  taking  of  the  old  high- 
way or  the  construction  of  the  new  one.  In  fact,  the  commissioners 
proceeded  in  accordance  with  the  terms  of  the  act  of  1895. 

Firsts  the  question  is  whether  the  Legislature  had  power  to  author- 
ize the  change  of  highway  without  the  consent  of  the  commissioner 
of  highways  of  the  town,  in  view  of  section  18  of  article  3  of  the 
Constitution  of  the  State  which  among  other  things  provided  that 
the  Legislature  should  not  pass' any  private  or  local  hill  laying  out, 
opening,  altering,  working  or  discontinuing  roads,  highways  or  alleys 
or  for  draining  swamps  or  other  low  lands. 

The  trial  court  held  that  the  act  of  1895,  in  so  far  as  it  author- 
ized the  taking  and  reconstructing  of  the  highway  in  question  was 
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unconstitutional,  and  on  that  ground  dismissed  plaintifFs  complaint. 
I  do  not  think  the  decision  can  be  upheld  upon  the  ground  stated  in  the 
opinion  of  the  trial  court.  (60  Misc.  Rep.  591.)  Only  one  case  was 
cited  to  sustain  his  view  and  that  seems  not  to  afford  much  support, 
viz.,  Swikehard  v.  MicheU  (8  Misc.  Rep.  568 ;  affd.,  81  Hun,  325 
and  144  N.  Y.  684,  on  opinion  of  the  judge  who  tried  the  case).  I 
suppose  the  law  is  that  when  the  real  object  of  the  statute  is  not  the 
change  of  highways,  but  such  change  is  merely  an  incident  to  the 
accomplishment  of  some  public  improvement  or  purpose  for  which 
the  law  was  passed,  then  any  change  in  highways  which  may  become 
necessary  in  furtherance  of  the  main  purpose  is  not  prohibited  bv 
this  provision  of  the  Constitution.  The  provision  was  designed  to 
prevent  the  passage  of  acts  which  had  for  their  primary  object  the 
change  of  highways.  Several  acts  have  been  passed  for  the  benefit 
of  New  York  city  to  furnish  and  increase  its  water  supply  and  for 
park  purposes  which  are  in  substantially  the  same  form  as  the  one 
we  are  considering  and  which  involve  the  taking  of  highways  and 
constructing  new  ones  in  their  place,  and  if  this  act  is  in  violation 
of  the  Constitution  those  acts  are  also,  and  yet  great  improvements 
have  been  and  are  being  made  under  them  and  roads  discon- 
tinued and  new  ones  C9nstructed  in  tlieir  places  the  same  as  this 
road  has  been  taken  and  a  new  one  constructed.  The  question  does 
not  appear  often  to  have  been  raised  or  considered  by  the  courts. 

In  Matter  of  Oilroy  (43  App.  Div.  359 ;  affd.,  164  N.  Y.  576) 
highways  of  considerable  length  were  taken  and  new  ones  opened 
in  their  place  in  the  construction  of  a  reservoir.  No  claim  was 
made  that  the  act  under  which  this  was  done  was  unconstitutional. 
The  main  question  involved  related  to  the  maintenance  of  the  new 
highways,  whether  it  sliould  be  by  the  city  of  New  York  or  the 
town  in  wliich  they  were  located. 

Tlie  case  above  referred  to,  Sioikehard  v.  MicheU,  involved  the 
same  constitutional  provision  as  this  case  does,  only  it  related  to  the 
draining  of  swamps  and  low  lands.  The  main  purpose  of  the  act 
there  was  the  construction  of  a  sewer  in  certain  wards  of  tlie  city 
of  Rochester  and  the  town  of  Gates  adjoining.  That  was  neces- 
sary for  the  public  health  and  was  a  public  purpose.  The  act  was 
a  local  and  private  one  within  the  words  used  in  the  Constitution, 
and  was  claimed,  therefoi*e,  to  be  unconstitutional  because  it  practi^ 
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cally  provided  for  the  drainage  of  swamps  and  low  lands.  The 
construction  of  the  se^srer  would  in  fact  drain  swamps  and  low  lands. 
The  opinion  then  stated  that  a  local  bill  that  has  for  its  sole  or  main 
purpose  the  draining  of  swamps  or  low  lands,  although  required  for 
the  public  health,  might  be  unconstitutional  (though  this  would  be 
open  to  argument  if  necessary  to  deny  it  in  this  case),  but  where 
the  construction  of  a  sewer  required  to  preserve  the  public  health 
becomes  necessary  the  fact  that  more  or  less  water  is  drawn  from  a 
low  piece  of  ground  does  not  render  the  act  unconstitutional  which 
provides  for  the  construction  of  the  sewer.  The  title  of  the  act 
purported  to  provide  for  the  construction  of  a  sewer,  which  was 
clearly  within  the  power  of  the  Legislature,  and  the  question  was 
whether  its  real  purpose  was  correctly  stated  in  the  title  or  whether 
its  real  purpose  was  the  drainage  of  the  swamps  and  low  lands.  It 
was  apparent  that  the  real  purpose  was  correctly  stated  in  the  title 
of  the  act  and,  therefore,  it  was  constitutional,  though  in  effect 
the  sewer  would  drain  swamps  and  low  lands.  The  opinion  did  dis- 
cuss the  question  whether  the  court  would  go  beyond  the  language 
of  the  act  to  ascertain  the  real  purpose  thereof,  but  when  the  real 
purpose  was  ascertained  to  be  a  legitimate  one  the  fact  that  other 
things  would  result  that  were  merely  incidental  to  the  main  pur- 
pose would  not  render  the  act  unconstitutional.  In  the  present 
case  there  can  be  no  doubt  as  to  the  real  purpose  of  the  act.  It 
was  to  protect  public  health  and  prevent  pollution  of  the  source  of 
water  supply  of  the  city  of  Rochester.  This  was  a  legitimate  pur- 
pose and  within  the  power  of  the  Legislature  to  provide  for.  The 
taking  of  the  highways  and  the  reconstruction  of  these  in  other 
localities  was  merely  incidental.  It  was  not  certain  it  would 
become  necessary  at  all.  It  was  found  that  it  was  necessary.  This 
provision  did  not  render  the  act  unconstitutional  any  more  than 
similar  provisions  in  the  acts  affecting  the  water  supply  for  New 
York  city,  to  which  I  have  referred,  rendered  those  acts  unconstitu- 
tional. The  provision  was  not  designed  to  cover  such  changes 
of  highways  as  were  merely  incidental  to  public,  necessary 
improvements. 

Second.  The  act  is  not  in  violation  of  section  16  of  article  3  of  the 
Constitution  in  embracing  more  than  one  subject,  not  expressed  in 
the  title.     It  had  but  one  object,  the  changing  of  highways  being 
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merely  incidental  to  the  main  purpose  of  the  act.  {People  «c  rd, 
Stupp  V.  Kent,  83  App.  Div.  554,  557 ;  People  ex  rd.  Village  of 
Brochport  v.  Sutphm,  166  N.  Y.  163 ;  Economic  P.  dk  C.  Co,  v. 
City  of  Buffalo,  195  id.  286.)  The  latter  case  is  clearly  distingaiehable 
from  this. 

Third.  It  is  said  that  the  Legislature  had  no  power  to  authorize 
the  taking  of  this  highway,  for  the  purposes  stated  in  the  act, 
because  it  belonged  to  the  people  and  the  statute  violated  the  pro- 
vision of  the  Constitution  that  no  person  should  be  deprived  of  his 
property  without  due  process  of  law.     (Art.  1,  §  6.) 

The  city  of  Rochester  was  owner  of  the  fee  of  the  lands  over 
which  the  highway  taken  passed.  Upon  the  discontinuance  of  the 
highway  the  city  became  entitled  to  the  use  and  possession  of  the 
land,  and  no  one  was,  therefore,  entitled  to  any  damages.  The 
town  was  not,  because  it  had  no  interest  as  a  town  in  the  highway 
or  the  land.  The  highway  belonged  to  the  State  and  not  to  the 
town.  {People  ex  rel.  Metropolitan  St.  B.  Co.  v.  Tax  Comrs.,  174 
N.  Y.  417, 443.)  The  State  held  the  highway  in  trust  for  the  people 
at  large. 

In  People  v.  JTerr  (27  N.  Y.  188, 192)  it  was  said :  "  So  far  as  tlie 
existing  public  rights  in  these  streets  are  concerned,  such  as  the 
right  of  passage  and  travel  over  them  as  common  highways,  a  little 
reflection  will  show  that  the  Legislature  has  supreme  control  over 
them.  Wlien  no  private  interests  are  involved  or  invaded  the 
Legislature  may  close  a  highway  and  relinquish  altogether  its  use 
by  the  public,  or  it  may  regulate  such  use  or  restrict  it  to  ])ecnlicir 
vehicles  or  to  the  use  of  particular  motive  power.  It  may  change 
one  kind  of  public  use  into  another,  so  long  as  the  property  con- 
tinues to  be  devoted  to  public  use.  What  belongs  to  the  public 
may  be  controlled  and  disposed  of  in  any  way  which  the  public 
agents  see  fit."  This  language  was  quoted  in  Matter  of  Gilroy 
{supra)  and  the  court  held  that  under  this  authority  it  was  clear 
that  the  Legislature  had  the  power  to  provide  for  the  closing  of  the 
old  and  the  substitution  of  the  new  highway  without  imposing 
upon  the  city  of  New  York,  for  whose  benefit  the  change  was 
made,  the  expense  of  maintaining  the  new  highway.  It  has  been 
^  held  that  the  Legislatui*e  has  power  to  pass  an  act  closing  streets  in 
New  York  city  and  that  such  act  would  not  be  unconstitutional 


Digitized  by 


Google 


Obanball  v.  International  Railway  Co.  857 


App.  Div.]  Fourth  Department,  July,  1909. 

because  it  did  not  provide  compensation  to  the  owners  of  adjoining 
property,  where  another  street  is  left,  giving  access  to  such  lands,  and 
that  its  authority  is  equally  clear  to  employ  such  agency  as  it  sees  fit 
and  to  pi'escribe  the  method  of  procedure  for  such  a  purpose.  {Fear- 
ing V.  Irwin,  55  N.  Y.  486 ;  Beia  v.  City  of  New  York,  188  id.  69.) 

This  highway  ran  along  the  lake  shore  to  connect  diflferent 
parts  of  the  town  and  for  such  purposes  the  new  highway  was  as 
good  or  better  than  the  old  one.  The  lake  as  t^  highway  still 
remains  and  access  to  it  is  not  cut  off.  There  are  many  other 
means  of  access  to  it  besides  this  old  highway,  which  was  never 
designed  as  a  means  of  access  to  the  lake  and  the  public  have 
no  interest  to  retain  the  highway  for  that  purpose.  The  commis- 
sioner of  highways  of  the  town  had  control  and  supervision  oi  this 
highway,  not  as  a  means  of  access  to  the  lake,  but  only  as  connect- 
ing diflferent  parts  of  the  town.  Such  commissioner  has  nothing  to 
do  with  the  lake  as  a  highway. 

I  do  not  think  these  objections  to  the  validity  of  the  act  are 
well  taken. 

My  conclusion  is  that  the  judgment  should  be  reversed. 

All  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event. 


Frank    L.    Crandall,    PlaintiflF,   v.   International    Railway 
Company,  Defendant. . 

Fourth  Department,  July  6,  1909. 

Bailroad —  rule  governing  iasuance  of  transfer,  when  reasonable. 

Under  the  so  called  Milburn  agreement,  eD titling  passengers  on  street  railroads 
in  the  city  of  Buffalo  to  a  continuous  trip  between  two  points  on  the  road  by 
the  most  direct  route,  for  a  single  fare,  such  trip  not  to  include  a  return  or 
round  trip,  it  is  reasonable  and  proper  for  a  street  railroad  to  adopt  and 
enforce  a  rule  that  transfers  shall  be  issued  only  when  the  fare  is  paid  and 
that  passengers  must  state  the  destination  line  when  askino^  for  transfers. 

Hence,  a  passenger  who  has  received  one  transfer  when  paying  his  fafe,  cannot 
recover  the  penalty  provided  in  the  Railroad  Law  because  he  is  refused  a 
second  transfer. 
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Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Frank  M,  SpitzmiUer  and  Seymour  C.  Pinchy  for  the  plaintiff. 

Porter  Norton^  for  the  defendant. 

Williams,  J. : 

Judgment  should  be  rendered  for  the  defendant. 

The  plaintiff  claims  tliat,  upon  the  adniitted  facts,  he  is  entitled 
to  recover  from  the  defendant  the  penalty  of  fifty  dollars,  provided 
by  the  Railroad  Law  for  an  overcharge  of  fare  and  a  refusal  to 
give  a  transfer. 

Under  the  so-called  Milburn  agreement  a  passenger  upon  the 
street  railroads  in  the  city  of  Buffalo  is  entitled  to  a  continuous  trip 
between  any  two  points  on  the  roads  by  the  most  direct  route,  for 
a  single  fare  of  five  cents,  but  a  continuous  trip  is  not  to  be  con- 
strued as  including  a  return  trip  or  a  round  trip.  The  defendant 
made  and  promulgated  a  rule  to  the  effect  that  transfers  would  be 
issued  onl}'  at  the  time  of  tlie  payment  of  the  fare,  and  pas- 
sengers should  be  required  to  give  the  destination  line  when  asking 
for  transfers. 

The  plaintiff  entered  defendant's  car  on  the  Niagara  street  line  at 
Mohawk  street  for  a  trip  to  a  point  on  Fillmore  avenue  at  Le  Koy 
avenue.  He  paid  his  fare,  and  asked  for  and  received  a  transfer  to 
the  Main  street  line.  lie  transferred  to  the  latter  line,  and  when 
his  transfer  was  taken  up  he  demanded  another  transfer  to  the 
Fillmore  avenue  line,  which  was  refused.  He  transferred  to  the 
latter  line,  but  was  required  to  pay  thereon  an  additional  fare,  because 
he  had  no  transfer  thereto.  The  rule  in  question  was  clearly  neces- 
sary in  order  to  protect  the  defendant  from  imposition  by  passen- 
gers who  were,  before  it  was  put  in  force,  able  to  violate  the  Mil- 
burn  agreement  by  securing  return,  trips  and  round  trips  upon  a 
single  fare.  This  is  quite  apparent  from  the  statements  made  in  the 
admitted  facts.  The  defendant  has  a  legal  right  to  make  reasonable 
rules  for  the  transaction  of  its  business,  especially .  where  they  are 
necessary  to  prevent  imposition  and  wrong,  provided,  however,  that 
passengers  are  not  thoreb}'^  deprived  of  their  legal  rights.  This 
rnlc  deprives  passengers  of  no  sucli  rights,  does  not  prevent  a  cou- 
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tiiinous  trip  l3etweeii  any  two  points  on  the  roads  by  most  direct 
route  for  a  single  fare.  It  does  effectually  prevent  a  return  trip  or 
a  round  trip,  or  the  continuous  riding  on  the  roads  for  a  single  fare. 
Many  cases  are  referred  to  by  counsel  upon  either  side,  none  per- 
liaps  precisely  upon  this  point,  but  two  or  three  which  in  principle 
appear  to  uphold  such  a  rule  as  this  one  as  reasonable  and  proper. 

In  KeUlium  v.  N.  Y.  City  B.  Co.  (118  App.  Div.  248)  it  was 
held  that  a  rule  requh'hig  passengers  to  secure  any  transfers  desired 
at  the  time  of  paying  their  fare,  and  providing  that  no  transfers 
should  be  given  at  any  other  time,  was  reasonable,  being  necessary 
to  protect  the  couipany  against  dishonest  passengers  seeking  to  obtain  . 
more  than  one  transfer.  Many  cases  were  cited  and  considered 
which  we  need  not  refer  to  here  in  detail. 

In  Kelly  v.  N.  Y.  City  R.  Co.  (192  N.  Y.  9Y)  it  was  held  that 
a  regulation  was  reasonable  and  proper  which  in  effect  prevented  a 
passenger  from  reversing  the  direction  of  his  trip  without  paying 
more  than  one  fare  by  means  of  transfers,  and  limited  the  right  for 
a  single  fare  to  a  continuous  trip  in  one  direction  only.  This  is  a 
late  case  and  the  principle  decided  is  applicable  to  the  question  we 
are  here  considering. 

Without  further  comment,  I  conclude  that  the  rule  in  question 
was  a  reasonable  and  proper  one ;  that  the  defendant  had  a  right  to 
make  and  enforce  it,  and,  therefore,  it  is  not  liable  for  the  penalty 
sought  to  be  recovered  herein. 

All  concurred. 

Judgment  directed  in  favor  of  the  defendant  upon  the 
submission,  with  costs. 


Baenby  Epstein,  Respondent,  v.  Philip  Prosser,  Appellant. 

Fourth  Department,  July  6.  1009. 

Justice's  Gourt  —  process  —  erroneous  statement  of  return   day  in 

summons. 

Where  a  summons  issued  from  a  Justice's  Court  on  December  28,  1907,  is  by 
error  made  returnable  on  January  7, 1907,  the  court  acquires  no  jurisdiction  of 
the  defendant,  who  may  dtsreganl  the  summons.  The  court  has  no  jurisdic- 
tion to  proceed  in  the  action  or  render  any  judgment  therein. 

McLennan,  P.  J.,  and  Spring,  J.,  dissented. 
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Appeal  by  the  defendant,  Philip  Prosser,  from  a  judgment  of 
the  County  Court  of  Steuben  county  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  said  county  on  the  18th  day  of  August, 
1908,  and  also  from  an  order  entered  on  the  same  day  affirming  a 
judgment  of  a  Justice's  Court  rendered  on  the  7th  day  of  January, 
1908. 

Walter  S.  Drew,  for  tlie  appellant. 
James  Flaherty ^  for  the  respondent. 

Williams,  J. : 

The  judgment  of  the  County  Court  and  of  the  Justice's  Court 
should  be  reversed,  with  costs  in  both  courts. 

The  action  is  for  breach  of  warranty,  growing  out  of  a  horse 
trade.  There  was  no  appearance  by  the  defendant  in  Justice^s 
Court.  The  plaintiff  gave  his  evidence  and  a  judgment  was  ren- 
dered in  his  favor  for  forty-nine  dollars  and  costs.  The  ground 
relied  upon  for  a  reversal  of  the  judgment  is  that  no  jurisdiction 
was  acquired  by  service  of  any  summons,  returnable  at  the  time  the 
trial  was  had,  and  the  judgment  rendered.  The  summons  was 
issued  December  28,  1907,  and  was  made  returnable  January  7, 
1907.  It  was  served  December  30,  1907.  The  trial  was  had  and 
judgment  rendered  January  7,  1908.  It  would  seem  to  be  very 
clear  that  the  provisions  of  the  Code  of  Civil  Procedure  were  not 
complied  with  so  as  to  authorize  the  judgment  so  rendered.  By  sec- 
tion 2876  it  is  provided  that  an  action  is  commenced  by  voluntary 
appearance  and  joinder  of  issue  or  by  the  service  of  a  summons.  By 
section  2877  it  is  provided  that  the  summons  must  be  made  returnable 
at  a  time  therein  specified^  after  the  day  when  it  is  issued.  By  sec- 
tion 2878  it  is  provided  that  the  summons  must  be  served  at  least  six 
days  before  the  time  of  appearance  specified  therein.  By  sections 
2891  and  2988  provision  is  made  for  the  rendering  of  judgment 
against  the  defendant  upon  his  failure  to  appear  upon  the  return  day 
of  the  summons.  Under  these  provisions,  no  action  was  ever  begun 
against  the  defendant.  He  had  a  legal  right  to  disregard  the  sum- 
mons served,  and  the  court  had  no  power  to  proceed  at  any  other 
time  than  that  specified  in  the  summons  as  the  return  day,  and 
take  any  proceedings  in  the  action,  or  render  any  judgment  therein 
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against  the  defendant.  The  court  assumed  to  proceed  upon  the 
theory  that  the  return  day  was  intended  to  be  specified  as  January 
7,  1908 ;  that  it  was  a  clerical  error  to  make  it  1907  in  the  sum- 
mons, and  the  defendant  sliould  have  so  understood,  and  did  so 
understand  it,  and  should  have  disregarded  the  error  and  appeared 
January  7,  1908,  the  time  when  the  trial  was  had  and  the  judg- 
ment rendered,  and  by  his  failure  so  to  appear  and  object,  he  waived 
the  defect.  I  cannot  assent  to  this  view  of  the  case,  and  it  is  a 
matter  of  surprise  to  me  that  there  should  be  some  apparent 
authority  therefor. 

In  Arnold  v.  Maliby  (4  Den.  498)  the  summons  was  really  issued 
January  3,  1846,  was  returnable  January  .10,  then  instant,  was 
served  January  3,  1846.  By  mistake  it  was  dated  1845,  instead  of 
1846,  and  the  court  held  that  error  was  amendable. 

In  Bradbury  v.  Van  Noetrand  (45  Barb.  194)  the  summons  was 
really  issued  January  2,  1865,  but  was  dated  1864,  instead  of  1865, 
and  was  liiade  returnable  January  12,  1864.  The  parties  both 
appeared  January  12, 1865.  The  defendant  answered  and  requested 
the  court  to  hold  the  case  open  until  he  got  his  attorney.  When 
the  attorney  appeared  he  noticed  the  defect  in  the  summons  and 
refused  to  go  on  with  the  suit.  The  justice  in  the  presence  of  the 
parties  changed  the  year  in  the  summons  from  1864  to  1865.  The 
defendant  and  his  attorney  then  left  the  office  though  the  justice 
told  them  he  should  proceed  with  the  suit.  The  court  held  that 
the  error  was  under  the  circumstances  amendable. 

In  Lindsay  v.  TansUy  (18  N.  Y.  Supp.  317)  the  summons  was 
returnable  July  6. 1891,  and  was  served  June  26,  1891.  Defendant 
made  default.  On  appeal  in  County  Court  it  was  first  claimed 
that  the  summons  was  really  issued  June  22, 1891,  more  than  twelve 
days  prior  to  the  return  day.  In  the  return  by  the  justice  it 
appeared  that  the  summons  was  dated  June  22,  1891,  and  the 
justice  without  having  his  attention  called  to  the  fact,  stated  that  it 
was  issued  on  that  day.  The  court  refused  under  these  circum- 
stances to  hold  the  summons  void.  If  this  was  claimed  as  a  defect 
in  the  summons,  the  question  should  have  been  raised  at  the  trial. 
It  might  then  have  been  shown  to  be  a  mistake  in  date  merely,  and 
the  summons  to  have  really  been  issued  within  twelve  days  of  the 
return  day. 
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In  Monroe  v.  White  (25  App.  Div.  292)  the  original  summons 
was  correct,  was  issued  August  20,  1896,  and  returnable  September 
1,  1896,  but  in  the  copy  delivered  to  the  defendant  in  making  the 
the  service  the  return  day  was  by  mistake  stated  to  be  August  1, 
1896.  Defendant  defaulted  and  on  appeal  this  error  of  fact  was 
alleged,  and  thereupon  the  County  Court  reversed  the  judgment 
for  that  reason,  and  the  Appellate  Division,  Fourth  Department, 
affirmed  the  decision  of  the  County  Court. 

In  Iron  Clad  Mfg.  Co,  v.  Smith  i&  Son^  (28  Misc.  Eep.  172) 
the  return  showed  the  summons  issued  January  23,  1898,  return- 
able February  3,  1898,  and  served  January  24,  1898.  Defendants 
defaulted  and  on  appeal  showed  as  error  of  fact  that  the  copy  of 
the  summons  delivered  to  the  defendants  was  made  returnable 
some  several  days  prior  to  the  date  of  the  issue  of  the  summons. 
The  Appellate  Term  of  the  Supreme  Court,  New  York  city,  held 
that  the  court  acquired  no  jurisdiction  and  reversed  the  judgment 

In  Lenham  Mercantile  Co,  v.  IlerTce  (55  Misc.  Rep.  310y  the  origi- 
nal summons  was  correct,  was  issued  July  10,  1906,  and  returnable 
July  18,  1906,  but  in  the  copy  delivered  to  the  defendant  in  mak- 
ing the  service  the  return  day  was  by  mistake  stated  to  be  July  18, 
190  ,  omitting  the  figure  6  at  the  end  of  the  year.  Defendant 
defaulted,  did  not  appeal,  but  moved  for  a  writ  of  prohibition 
against  the  enforcement  of  the  judgment  because  of  the  want  of 
jurisdiction  in  the  Justice  Court.  The  Special  Term  held  the 
return  day  was  reasonably  certain  in  the  copy  summons  served  and 
the  defect  might  be  disregarded.  The  motion  was,  therefore, 
denied. 

In  Mayeraon  v.  Cohen  (123  App.  Div.  646)  it  was  claimed  that  the 
copy  summons  served  had  no  date  of  its  issue.  The  i*etum  failed 
to  show  this  defect  and  there  was  no  proof  of  it.  The  court  lield 
that  the  date  was  not  very  important,  inasmuch  as  the  return  day 
was  correctly  stated,  that  the  defendant  was  not  misled,  and  reversed 
the  judgment  which  had  been  rendered  for  defendant. 

These  are  the  only  cases  to  which  my  attention  has  been  called 
bearing  upon  the  question  I  am  considering.  They  speak  for  tliem- 
selves  and  I  need  not  discuss  the  same.  None  of  them  present  a 
case  like  this  one,  and  after  examining  and  considering  them,  I 
adhere  to  the  opinion  already  suggested,  that  there  was  no  antliority 
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in  the  court  to  proceed  to  trial  and  render  judgment  against  the 
defendant.  No  jurisdiction  was  acquired  of  him.  I  do  not  think  it 
will  do  to  say,  when  no  return  day  is  stated  in  the  summons,  or  a 
day  already  passed,  that  the  defendant  is  obliged  to  conclude  what 
day  was  intended  and  to  appear  on  that  day,  at  his  peril.  I  do  not 
think  it  lies  with  the  court  or  the  plaintiff  to  say  that  the  defendant 
understood  what  day  was  intended,  and  was  not,  therefore,  misled 
to  his  prejudice.  I  think  the  defendant  has  the  right  to  rely  upon 
the  summons  served,  and  if  no  return  day  or  an  impossible  return 
day  is  stated  therein  he  may  disregard  the  summons  and  make  no 
effort  to  find  out  what  day  is  intended  and  appear  on  such  day.  A 
mistake  in  the  date  of  the  issue  of  a  summons  is  a  different  matter. 
The  defendant  still  knows  what  day  he  is  required  to  attend  and  he 
must  do  that  and  there  make  such  objection  as  he  desires  as  to  other 
defects,  and  if  he  fails  to  do  so  he  may  waive  them. 

Failure  to  notify  him  when  to  appear  by  stating  a  proper  return 
day  is  an  entirely  different  thing.  I  do  not  think  a  defendant  can 
be  required  when  a  defective  summons  is  served  upon  him  to  trot 
around  to  the  justice  and  ask  him  what  return  day  he  designed  but 
failed  to  insert  in  the  summons. 

All  concurred,  except  MoLbnnan,  P.  J.,  and  Spbino,  J.,  who 
dissented  upon  the  opinion  of  Bcbbkll,  County  Judge  (64  Misc. 
Rep.  592). 

Judgment  of  County  Court  and  of  Justice's  Court  reversed,  with 
costs  in  all  courts  to  defendant. 


Maby  G.  Hawkes,  Appellant,  v,  Chables  F.  Wabben  and  Others, 
Respondents,  Impleaded  with  Maby  Hall  and  Others, 

Fourth  Department,  July  6, 1909. 

Appeal  —  agreement  that  plaintiff's  and  defendant's  appeal  be  heard 

separately. 

The  Appellate  Division  will  not  entertain  an  appeal  where  it  appears  that  the 
parties  agreed  that  the  plaiDtiff's  appeal  should  be  first  heard,  and  the  defend- 
ant's appeal  be  subsequently  brought  before  the  court  on  the  happening  of  a 
certain  event. 
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Appeal  bj  the  plaintiff,  Mary  G.  Hawkes,  from  a  jndgnient  of 
tlie  Supreme  Conrt  in  favor  of  certain  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Niagara  on  the  5th  day 
of  May,  1906,  upon  the  report  of  a  referee  dismissing  the  com- 
plaint upon  the  merits  as  to  said  defendants. 

E.  C.  Crowley,  for  the  appellant. 

Bradley  &  Merritt  and  A,  Edmund  Lee^  for  the  respondents. 

Williams,  J. : 

We  should  refuse  to  consider  or  determine  the  appeal  as  now 
presented  to  us. 

No  points  are  presented  on  the  part  of  the  respondents.  Forty 
pages  of  points  are  presented  on  the  part  of  the  appellant.  On 
page  5  of  these  points  appears  the  statement  that  the  respondents 
named  in  this  record  have  also  appealed  from  this  judgment,  but 
by  virtue  of  an  agreement  between  the  attorneys  they  are  not  to 
appear  in  opposition  to  plaintiffs  appeal,  and  after  a  year  in  a  cer- 
tain event  they  are  to  prosecute  their  appeal  which  will  require  the 
making  of  a  case  and  exceptions.  While  plaintiffs  appeal  is  taken 
and  presented  here  on  the  judgment  roll  without  any  case  and  excep- 
tions, I  think  this  will  not  answer.  All  appeals  that  are  to  be  pre- 
sented from  this  judgment  should  be  heard  at  the  same  time.  The 
court  will  not  permit  the  attorneys  to  agree  that  the  plaintiffs 
appeal  may  be  first  heard,  and  in  a  certain  event  the  defendant's 
appeal  may  afterwards  be  brought  before  the  court  for  hearing. 

The  action  was  brought  to  determine  conflicting  claims  to  real 
property.  Plaintiff  was  in  possession,  but  had  no  legal  title.  She 
claimed  to  be  the  heir  of  the  deceased  owner  by  adoption,  and  also 
claimed  under  an  agreement  with  the  deceased  owner  that  if  she 
would  live  with  him  and  care  for  him  he  would  give  her  tlie  prop- 
erty. The  referee  (now  Justice  Pound)  decided  there  was  no  adop- 
tion that  enabled  plaintiff  to  inherit  the  property  from  the  deceased, 
and  that  she  was  not  entitled  to  judgment  establishing  any  rights 
under  the  alleged  contract ;  that  the  defendants  were  the  heirs  of 
the  deceased  owner,  but  were  not  entitled  to  a  judgment  barring  the 
plaintiff's  alleged  rights  in  the  property. 

The  plaintiff  wants  us  to  determine  the  questions  of  law  argued 
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by  lier,  andxupon  tlie  referee's  findings  of  fact  order  full  judgment 
in  her  favor  and  against  defendants,  witliout  hearing  such  defendants 
upon  these  questions. 

It  is  queer  that  the  attorneys  for  defendants  should  have  made  the 
agreement  referred  to  in  the  appellant's  points  and  letter  inclosed. 

I  am  in  favor  of  refusing  to  consider  the  appeal  in  view  of  this 
statement  in  the  points  and  the  letter,  which  we  may  assume  to  be 
true. 

All  concurred. 

We  refuse  to  hear  or  consider  the  appeal  as  now  presented  to  us 
for  the  reasons  stated  in  memorandum. 


The  People  of  the  State  of  New  York,  Respondent,  v.  The 
Albion  Cider  and  Vinegar  Company  and  Othera,  Appellants. 

Feurth  Department,  July  6,  1909. 

Reference  —  amendment  of  pleading^s  —  public  health— adulteration  of 
vinegar  —  damages  —  cumulative  penalties. 

A  referee  appointed  to  try  an  issue  of  fact  or  law  has  the  same  power  as  the 
court  to  permit  an  amendment  of  a  pleading  at  trial,  if  It  do  not  substan- 
tially change  the  claim  or  defense. 

Such  referee  may  allow  an  amendment  striking  out  extraneous  matter  and 
separately  stating  and  numbering  cnuses  of  action  for  a  violation  of  the 
Agricultuml  Law,  where  such  causes  were  alleged  in  gross  in  the  original 
complaint. 

Action  by  the  People  to  recover  penalties  for  a  violation  of  the  Agricultural  Law 
in  selling  adulterated  vinegar  containing  artificial  coloring  matter  and  in 
branding  the  same  as  pure  vinegar.  Evidence  examined,  and  Iteld,  that  a 
finding  that  the  vinegar  had  been  artificially  colored  was  warranted. 

As  section  58  of  the  Agricultural  Law  declares  that  the  false  marking  of  a  pack- 
age of  vinegar  is  a  violation  of  the  statute  and  prescribes  a  penalty  *'  for  each 
violation/'  a  defendant  is  liable  for  cumulative  penalties. 

McLrnnam,  p.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  The  Albion  Cider  and  Vinegar  Com- 
pany and  others,  from  a  judgment  of  the  Supreme  Court  in  favor 
App.  Div.— Vol.  CXXXIII.        55 
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of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  countj  of 
Orleans  on  the  16th  day  of  May,  1906,  upon  the  report  of  a  referee. 
The  amount  of  recovery  was  $1,500  and  costs,  and  the  judgment 
contained  a  farther  provision  restraining  defendants,  their  agents, 
etc.,  from  further  violating  sections  50,  51  and  62  of  the  Agricultural 
Law.  (See  Laws  of  1893,  chap.  338,  §  50,  as  arad.  by  Laws  of 
1901,  chap.  308;  Id.  §§  51,  52.) 

Jatnes  M.  E.  O*  Grady ^  for  the  appellants. 

Thomds  C.  Burke  and  Edward  li,  G^Malley^  Attomey-Genendj 
for  the  respondent, 

RoBsoN,  J. : 

Defendant,  the  Albion  Older  and  Vinegar  Company,  is  a 
domestic  corporation  engaged  in  tlie  manufacture  and  sale  of  cider 
and  vinegar  at  Albion,  N.  Y.  The  otlier  defendants  in  the  order 
in  wliicli  they  are  named  in  the  title  to  the  action  are  respectively 
the  president  and  general  manager  and  the  manager  having  imme- 
diate charge  of  the  plant  of  tlie  corporation.  The  action  was 
properly  brought  and  prosecuted  in  the  name  of  the  People  by  the 
officers  who  are  clothed  with  appropriate  authority  for  that  purpose. 

The  judgment  recovered  is  made  up  of  fifteen  separate  pen- 
alties of  $100  each  for  keeping  for  sale  at  specified  dates  "one 
certain  barrel  of  adulterated  vinegar,  as  and  for  cider  vinegar, 
which  had  been  theretofore  manufactured  for  sale  by  said  defend- 
ants and  which  contained  artificial  coloring  matter,  was  a  product 
in  imitation  or  semblance  of  cider  vinegar  and  which  was  not  made 
exclusively  from  pure  apple  juice,"  and  for  marking  or  branding 
"  as  and  for  cider  vinegar  said  certain  barrel  containing  such  adnl- 
terated  and  imitation  vinegar  by  branding  the  same  with  the  words 
'  New  York  State  Pure  Cider  Vinegar,'  ^11  in  violation  of  sections 
50,  51  and  52  of  the  Agricultural  Law." 

Defendants  urge  that  the  referee  erred  in  allowing  an  amendment 
of  the  complaint,  whicb  permission  was  given  on  an  application 
made  at  the  final  submission  of  the  case.  Defendants  insist  that  tlie 
application  should  have  been  denied  for  laches.  The  right  to  make 
application  for  amendment  of  the  pleadings  was  expressly  reserved 
by  stipulation.     If  the  referee  had  the  power  to  grant  the  amend- 
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nieiit,  the  application  was  made  in  time.  The  referee,  of  course, 
liad  the  same  power  a  court  has  to  permit  an  amendment  of  a  plead- 
ing upon  the  trial  of  the  action.  (Code  Civ.  Proc.  §  1018.)  This 
includes  the  power  to  amend  a  pleading  by  conforming  it  to  the 
facts  proved  where  the  amendment  does  not  substantially  change 
the  claim  or  defense.     (Code  Civ.  Proc.  §  723.) 

The  original  complaint  charged  defendants  with  manufacturing 
for  sale  and  keeping  and  offering  for  sale  adulterated  vinegar,  and 
with  falsely  branding  such  vinegar  as  "  Pure  Cid^r  Vinegar."  As 
a  part  of  such  vinegar  the  complaint  referred  specifically  to  the 
fifteen  barrels  from  which  the  fifteen  samples  in  question  were  taken 
and  referred  to  each  sample  by  its  appropriate  number.  The  com- 
plaint as  amended  separately  stated  and  numbered  as  separate 
causes  of  action  a  violation  of  the  statute  in  regard  to  each  of  these 
fifteen  barrels,  with  two  counts  for  each.  No  fact  is  stated  in  the 
amended  complaint,  and  no  cause  of  action  therein  alleged,  which 
do  not  appear  in  the  original  complaint.  Probably  it  was  unneces- 
sary to  amend  the  original  pleading,  as  a  recovery  on  a  complaint 
identical  in  the  form  with  this,  mutatis  mutandis^  was  sustained  by 
this  court  and  later  by  the  Court  of  Appeals.  {People  v.  Niagara 
Fruit  Co.,  75  App.  Div.  11 ;  affd.,  173  N.  T.  629.)  In  any  event 
the  effect  of  the  amendment  was  simply  to  separately  number  and 
state  in  appropriate  counts  the  several  causes  of  action  alleged  in 
gross  in  the  original  complaint,  and  an  excision  therefrom  of  much 
extraneous  and  unnecessary  matter.  The  amendment  was  proper, 
and  within  the  power  of  the  referee  to  allow,  as  he  did. 

Much  of  appellants'  argument  is  expended  in  an  effort  to  show 
that  plaintiff  failed  to  prove  that  the  vinegar  in  these  fifteen  bar- 
rels was  adulterated  within  the  meaning  of  the  statute.  The  finding 
of  the  referee  is  that  the  vinegar  in  each  barrel  "  contained  artificial 
coloring  matter,  was  a  product  in  imitation  or  semblance  of  cider 
vinegar  and  which  was  not  made  exclusively  from  pure  apple 
juice."  Appellants  urge  that  there  is  no  proof,  or  not  suflScient 
proof,  that  the  vinegar  contained  artificial  coloring  matter,  and 
that,  if  there  is  any  evidence  that  it  contained  other  substances  than 
pure  apple  juice,  these  are  accounted  for  by  a  possible  addition 
of  water  containing,  perhaps,  no  more  than  the  normal  amount 
of  sodium,  etc.,  ordinarily  found  in  water  recognized,  or  usually 
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considered,  as  pure.  They  further  say  that  the  addition  of  water 
to  au  extent  which  does  not  reduce  the  percentage  of  acetic  acid 
below  the  statutory  requirement  is  not  a  violation  of  the  statute. 
{People  vrHeim  Co.,  90  App.  Div.  408.)  Much  of  the  evidence, 
as  to  the  results  of  the  different  tests  made,  indicates  only  the  addi- 
tion of  water.  But  even  if  we  are  bound  to  accept  the  doctrine 
that  the  addition  of  water  without  explanation  of  the  propriety,  or 
necessity,  of  such  addition,  is  not  an  adulteration  within  the  statute, 
there  is,  I  think,  sufficient  evidence  that  each  barrel  of  vinegar  in 
question  did  contain  artificial  coloring  matter  of  some  kind,  and 
tliat  the  vinegar,  for  that  reason  alone,  was  adulterated,  and  not 
cider  vinegar  within  the  definition  of  the  statute.  Two  recognized 
tests  for  artificial  coloring  matter  appear  to  be  the  fuller's  earth 
test,  and  the  acetate  of  lead  test.  Each  of  these  was  applied  by 
the  witness  Hill  to  samples  examined  by  him  and  he  testifies  that 
they  disclosed  the  presence  of  added  coloring  matter.  The  other 
chemist,  Miller,  who  examined  eight  other  samples,  says  the  vine- 
gar was  artificially  colored.  It  is  true  he  made  the  fuller's  earth 
test  on  only  one  of  the  samples  examined  by  him,  and  that  disclosed 
such  coloring.  But  his  examination  of  the  other  samples  by  the 
acetate  of  lead  test  showed  results,  which  clearly  indicated,  as 
shown  by  Hill's  and  Mosher's  testimony,  conditions  that  would  be 
accounted  for  by  the  presence  of  added  coloring  matter.  In  view 
of  the  evidence  of  the  People's  chemists  that  such  coloring  matter 
had  been  added,  and  of  the  somewhat  evasive  and  unsatisfactory 
evidence  of  defendant's  chemist,  that  he  found  none  he  identified, 
the  evidence  of  defendant  Doyle,  limited  as  it  was  to  a  statement 
that  no  injurious  or  deleterious  matter  had  been  added,  taken  in 
connection  with  the  failure  to  call  defendant's  employees  to  testify 
as  to  the  composition  of  the  vinegar,  and  expressly  that  no  coloring 
matter  had  been  added,  I  think  the  finding  of  the  referee  as  to  that 
fact  was  correct. 

Defendant  also  claims  that  at  most  only  two  penalties  of  $100 
each  could  properly  have  been  imposed,  because  there  were  but 
two  lots  of  barrels  inspected,  which  were  on  sale,  had  been  sold,  or 
offered  for  sale.  I  recognize  the  universal  distaste  of  the  courts  to 
an  award  of  cumulative  penalties.  But  if  the  statute  clearly  shows 
an  intention  that  a  penalty  can  be  recovered  for  each  offense,  I 
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understaud  the  courts  will  still  enforce  them.  {JSnydam  v.  Smithy 
52  N.  Y.  383,  388,)  It  is  true  tliat  the  opinion  of  the  court  in 
Griffin  v.  Interurhan  SL  B.  Co.  (179  N.  Y.  438,  449)  contains  an 
expression  which  might  almost  be  interpreted  to  mean  that  a 
recovery  of  successive  penalties  could  only  be  permitted,  under  the 
present  interpretation  of  statutes  prescribing  penalties,  when  the 
law  in  so  many  words  declared  that  the  recovery  by  the  same  plain- 
tiff of  successive,  or  cumulative,  penalties  is  allowed.  I  do  not 
think,  however,  it  has  yet  been  held  that  where  the  statute  by 
otlier  apt  words  shows  the  intention  to  create  a  liability  for  each 
infraction  of  the  statute,  the  recovery  of  cumulative  penalties 
is  precluded.  It  will  be  observed  that  the  recovery  here  is  for 
false  branding,  or  marking,  each  of  fifteen  barrels  of  vinegar. 
Such  false  marking  of  a  package  is  declared  a  violation  of  the 
statute.  And  a  penalty  of  $100  is  prescribed  "  for  each  violation." 
(§  53.)  It  would  seem  from  the  distinction  sought  to  be  drawn  in 
the  use  of  words  prescribing  a  penalty  for  violation  of  a  statute  that 
if  tlie  word  "  each  "  instead  of  the  word  "  every  "  had  been  used  in 
the  statute  under  consideration  in  the  case  last  referred  to,  a  difEerent 
conclusion  might  have  been  reached  by  the  court.  {Oriffm  v. 
Interurban  St  R,  Co,  180  N.  Y.  538.) 

In  any  event,  I  think  we  must  for  the  present,  at  least,  hold  that 
cumulative  penalties  are  recoverable  under  this  statute.  In  the 
case  of  People  v.  Niagara  Fruit  Co.  {supra)  there  was  a  recovery 
of  two  penalties  for  two  separate  sales  of  adulterated  vinegar  and 
eight  penalties  for  falsely  marking  eight  packages  included  in  these 


It  is  true  this  question  is  not  discussed  in  the  opinion  in  this 
court;  but  that  it  was  at  least  a  matter  of  consideration  by  the 
learned  referee  who  heard  that  case  appears  from  the  following 
extract  from  his  opinion  then  delivered :  "  In  my  opinion  the  act  of 
manufacturing  and  selling  as  *  cider  vinegar,'  adulterated  vinegar 
which  simulated  cider  vinegar,  but  was  not  cider  vinegar,  consti- 
tutes but  one  offense  in  the  case  of  each  shipment,  for  the  reason 
that  each  transaction  was  an  entirety.  The  marking  of  the  barrels 
'  cider  vinegar,'  however,  seems  to  be  a  distinct  offense  under  the 
statute,  and  the  marking  of  each  one  is  a  separate  offense."  This 
was  followed  by  an  award  of  separate  penalties  for  each  offense. 
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The  recovery  of  judgment  against  the  individual  defendauts,  who 
occupied,  as  to  the  defendant  corporation,  relations  practically  the 
same  as  the  individual  defendants  did  in  the  Niagara  Fruit  Co, 
case  is  warranted  under  the  holding  in  that  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  MoLei^an,  P.  J.,  who  dissented,  in  an 
opinion. 

MoLbnnan,  p.  J,  (dissenting) : 

This  appeal  squarely  presents  the  question  :  Is  the  plaintiflE  enti- 
tled to  recover  cumulative  penalties,  fifteen  in  number,  of  $100 
each,  for  violation  of  the  Agricultural  Law,  under  the  facts  and 
circumstances  disclosed  by  the  evidence  in  this  case  ?  It  is  uncon- 
tradicted that  on  the  3d  day  of  September,  1901,  the  defendants  had 
in  their  factory  or  warehouse  seventy-five  baiTcls  of  vinegar  which 
they  had  manufactui-ed.  Such  seventy-five  barrels  were  stored  all 
together  as  one  lot,  and  on  the  date  aforesaid  had  all  been  sold  to 
the  Eimon  Mercantile  Company  of  West  Superior,  Wis.,  through 
an  agent  of  defendants  who  resided  in  Detroit,  Mich.  On  the  fol- 
lowing day  (September  4,  1901)  all  of  said  seventy-five  barrels 
were  shipped  to  said  purchaser.  On  the  3d  day  of  September, 
1901,  the  agents  or  inspectors  of  the  plaintifiE  went  to  the  factory  of 
the  defendants  and  took  samples  of  vinegar  from  each  of  nine  bar- 
rels, selected  at  random  from  said  lot  of  seventy-five  barrels,  and  the 
analysis  which  was  made  of  the  samples  taken  from  each  of  snch 
nine  barrels  indicated  that  the  vinegar  contained  therein  was  adol- 
terated,  and  it  was  so  found  by  the  learned  referee.  Each  of  said 
seventy-five  barrels,  as  well  as  the  nine  barrels  from  which  the  sam- 
ples were  taken  and  analyzed,  were  branded,  as  found  by  the  referee, 
"New  York  State  Pure  Cider  Vinegar." 

We  will  assume  that  the  vinegar  contained  in  the  nine  barrels 
from  which  samples  were  taken  and  which  were  analyzed,  as  fonnd 
by  the  referee,  contained  adulterated  vinegai  and  it  must  follow 
that  the  whole  of  the  seventy-five  barrels  contained  exactly  the 
same  kind  of  vinegar,  because  the  nine  barrels  were  selected,  as 
before  said,  at  random  and  to  indicate  the  character  of  the  vinegar 
contained  in  the  seventy-five  barrels,  which  constituted  a  single  lot 
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and  were  etored  together  and  had,  as  we  have  seen,  all  been  sole 
one  lot  to  the  Wisconsin  firm  or  corporation  and  were  delivere< 
such  concern  on  the  day  following  the  taking  of  the  samples  by 
agents  or  inspectors  of  the  plaintiff. 

The  referee  has  found  that  the  defendants  are  liable  for  a  pen 
of  $100  for  each  barrel  of  such  vinegar,  nine  in  all,  which  contaii 
as  found  and  as  we  will  assume  was  the  fact,  adulterated  vine 
and  was  put  in  such  nine  barrels,  each  branded  as  above  stated. 

It  is  also  uncontradicted  that  on  the  24th  day  of  September,  II 
the  defendants  had  in  their  possession  and  in  their  factory  or  w 
house  a  lot  of  vinegar,  comprising  sixty-three  barrels,  all  b( 
stored  on  the  floor  together  and  making  a  single  lot.  Ther 
no  evidence  which  tends  to  show  that  such  lot  of  sixty-tliree 
rels  of  vinegar  had  been  sold,  offered  for  sale,  or  even  ready 
sale  except  as  a  single  lot.  But  such  sixty-three  barrels  were  in 
factory  or  warehouse  of  the  defendants,  all  together,  on  the  $ 
day  of  September,  1901,  and  on  that  day  the  agents  or  inspector 
the  plaintiff  went  there  and  selected  from  such  lot  of  sixty-tl 
barrels  samples  from  six  barrels.  Upon  analysis  of  such  six  samf 
the  referee  has  found  that  each  contained  adulterated  vinegar  wii 
the  provisions  of  the  Agricultural  Law  and  that  each  of  such 
rels  were  branded  as  were  the  others  "  New  York  State  Pure  C 
Vinegar,"  and  upon  those  facts  the  referee  awarded  to  the  plaii 
a  penalty  of  $100  each  for  such  six  alleged  violations,  wli 
together  with  the  nine  above  referred  to,  made  fifteen  penalties 
$100  each,  aggregating  $1,500,  the  amount  of  the  judgment  awai 
against  the  defendants. 

I  think  at  the  most  only  two  penalties  of  $100  each  should  I: 
been  recovered  by  the  plaintiff ;  one  because  of  the  seventy- 
barrels  which  it  sold  to  the  Wisconsin  concern,  and  one  because 
the  fact  that  the  defendants  had  a  lot  comprising  sixty-three  bai 
of  vinegar  in  their  possession  which  was  adulterated,  but  which 
not  been  sold  or  offered  for  sale. 

It  seems  to  me  that  the  facts  relating  to  the  first  seventy-five 
rels,  nine  of  which  were  selected  to  test  the  quality  of  tiio  er 
seventy -five  barrels  and  which  were  found  to  contain  adulter) 
vinegar,  only  constituted  a  single  transaction  and  a  single  viola 
of  the  Agricultural  Law,  and  that  tlie  same  is  true  of  the  lo 


/Google 


872  People  v.  Albion  Cider  &  Yinbgab  Co. 

Foiirth  Department,  July,  1909.  [YoL  133. 

sixty-three  barrels,  six  of  which  were  selected  at  random  by  the 
agents  or  inspectors  of  the  plaintiff,  although  snch  sixty-three  bar- 
rels had  not  been  sold  or  offered  for  sale,  so  far  as  appears  by  the 
evidence,  except  as  a  single  lot. 

It  does  not  seem  possible  that  it  was  intended  by  the  Legislature 
in  passing  the  Agricultnral  Law  that  the  agents  or  inspectors  of  the 
State  should  have  discretion  to  impose  a  single  penalty  of  $100  or 
more  upon  a  manufacturer  of  vinegar,  depending  only  upon  the  nnm 
ber  of  barrels  in  any  lot  from  which  they  might  determine  to  take 
samples  for  analysis. 

In  the  case  at  bar  tliere  were  138  barrels  of  vinegar  all  told.  Is 
it  possible  that  under  the  provisions  of  the  Agricultural  Law  the 
agents  of  the  State  might,  if  so  inclined,  have  taken  samples  from 
each  barrel,  analyzed  the  same,  and  if  found  to  be  the  same  as  the 
samples  taken  which  concededly  were  adulterated,  thus  lay  the  basis 
for  imposing  a  fine  of  $13,S00  against  the  defendants  ?  I  do  not  think 
that  it  was  the  intention  of  the  Legislature  to  place  such  discretion 
in  the  agents  or  inspectors  of  the  State  employed  under  such  Agri- 
cultural Law.  Of  course,  if  they  were  authorized  to  take  samples 
from  and  analyze  one  barrel  of  vinegar  out  of  the  seventy-five  bar- 
rels, or  one  barrel  of  the  sixty-three  barrels,  and  make  snch  analysis 
the  basis  of  recovery  as  for  a  single  barrel,  they  were  equally 
authorized  to  take  such  sample  from  each  one  of  the  138  barrels  and 
make  the  analysis  of  them  the  basis  of  a  penalty  of  $100,  which,  as 
we  have  seen,  would  in  this  case  amount  to  $13,800.  I  think  the 
law  was  directed  against  specific  transactions ;  in  other  words,  to 
prohibit  the  manufacturer  from  selling 'to  a  purchaser  a  particular 
quantity  or  lot  of  adulterated  vinegar,  no  matter  how  the  same  was 
put  up  or  branded. 

In  the  first  case  disclosed  by  the  evidence,  the  defendants  had 
sold  seventy-five  barrels  of  vinegar.  Samples  had  been  taken 
from  nine  barrels,  which  disclosed,  we  will  assume,  that  the  vinegar 
contained  in  such  barrels  was  adulterated.  Is  it  possible  tliat  the 
Agricultural  Law  was  framed  in  such  fashion  so  that  if  the  contents 
of  seventy-five  barrels,  from  which  the  nine  were  selected  for  the 
purpose  of  analysis,  had  been  placed  in  one  hogshead  or  tank  and 
branded  as  "  New  York  State  Pure  Cider  Vinegar,"  only  one  pen- 
alty could  be  recovered,  but  that  because  it  was  divided  up  and  placed 
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in  barrels,  each  of  which  was  so  branded,  seventy-five  penalties  could 
be  recovered  ?    It  seems  to  me  that  the  proposition  is  absurd. 

The  same  suggestion  is  pertinent  as  to  the  lot  of  sixtj-three  bar- 
rels. It  all  constituted  one  lot,  was  in  the  warehouse  or  f^ictory 
together ;  it  was  there  all  alike  for  the  purpose  of  sale  or  otherwise. 
It  does  not  seem  to  ine  to  be  possible  that  the  Legislature  intended 
that  the  agents  of  the  State  should  be  clothed  with  the  power  of 
determining  whether  the  manufacturer  of  such  vinegar  should  be 
liable  to  a  penalty  of  $100  for  each  of  such  barrels,  depending  only 
upon  their  discretion  as  to  how  many  of  the  same  they  should  take 
samples  from  and  analyze.  The  extreme  of  the  proposition  is  illus- 
trated by  the  suggestion  that  if  the  defendants  had  put  one  hundred 
and  thirty-eight  barrels  of  vinegar  in  packages  containing  a  gallon 
each,  and  the  agents  of  the  State  had  taken  samples  from  and 
analyzed  each  of  such  packages,  we  would  have  a  judgment  here  of 
over  $48,000  against  the  defendants.  I  do  not  believe  it  was 
intended  by  the  Legislature  to  clothe  the  agents  or  iifspectors  of  the 
State,  appointed  under  the  Agricultural  Law,  with  such  discretion 
as  would  enable  them  to  determine  whether  a  manufacturer  of 
vinegar  should  be  liable  for  one  penalty  of  $100  or  of  a  thousand 
or  more  of  such  penalties,  and  in  such  an  amount  as  might  mean 
ruin  to  any  manufacturer  of  vinegar. 

It  seems  to  me  that  under  the  fair  interpretation  of  the  Agricul- 
tural Law  the  defendants  at  most  were  only  liable  to  two  penalties 
of  $100  each,  one  for  having  sold  the  lot  of  seventy-five  barrels  to 
the  Wisconsin  concern,  ^nd  the  other  for  having  in  its  possession 
the  sixty-three  barrels  which  had  not  been  sold  or  offered  for  sale, 
and  that  if  a  manufacturer  makes  a  quantity  of  adulterated  vinegar 
in  violation  of  the  statute,  sells  it  as  one  lot  and  in  one  transaction, 
he  is  only  liable  for  one  penalty,  no  matter  how  many  barrels  or 
packages  he  may  employ  to  transport  such  vinegar  to  the  purchaser, 
and  also  that  if  a  manufacturer  makes  a  lot  of  adulterated  vinegar 
and  stores  it  all  together,  which  is  conceded  to  be  of  the  same  char- 
acter, and  puts  it  into  sixty-three  different  barrels  for  storage,  and 
such  barrels  falsely  indicate  that  the  contents  of  each  is  pure  cider 
•  vinegar,  when  in  fact  it  is  adulterated,  he  is  not  liable  for  sixty- 
three  distinct  penalties  because  of  such  transaction.  Of  course,  in 
sucli  cose,  if  he  had  sold  one  of  the  barrels  of  vinegar  to  one  party 
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and  another  to  another,  and  still  another  to  a  third,  he  would  be 
liable  for  three  penalties;  but  in  case  he  had  sold  three  barrels  to 
each  of  such  three  parties,  he  would  only  be  liable  for  three  penalties. 

I  thfnk  that  the  decisions  of  the  courts  are  decisive  of  the  qnestion 
here  involved.  {Cox  v.  Paul^  175  N.  Y.  328  ;  Sturgis  v.  Spcfford^ 
45  id.  446 ;  Whitaker  v.  Masterton,  106  id.  277 ;  Washburn  v. 
M'lnroy,  7  Johns.  134 ;  Fisher  v.  New  York  CeyUral  cfe  jET.  li.  R 
R.  Co.,  46  N.  Y.  644;  United  States  Condensed  MUh  Co.  v.  Smithy 
116  App.  Div.  15 ;  People  v.  BtieU,  85  id.  141,  and  the  noted  case 
oi  Standard  Oil  Co.  of  Indiana  v.  United  States,  164  Fed.  Rep.  376.) 

The  decisions  in  all  of  these  cases  and  in  others,  to  which  atten- 
tion might  be  called,  is  to  the  effect  that  cninulative  penalties  may 
not  be  imposed  except  the  language  of  the  statute  clearly  and 
unmistakably  indicates  that  such  was  the  intention  of  the  Legisla- 
ture. The  sections  of  the  Agricnltural  Law  (Laws  of  1893,  chap. 
338,  §  50,  as  amd.  by  Laws  of  1901,  chap.  308 ;  Id.  §§  51,  52)  in  my 
opinion,  are  n6t  susceptible  of  such  construction,  under  facts  such 
as  are  shown  to  exist  in  this  case. 

I,  therefore,  conclude  that  the  plaintiff  was  only  entitled  to 
recover  two  penalties,  or  a  judgment  for  $200,  and  that,  therefore, 
the  judgment  appealed  frotn  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellants  to  abide  event,  unless  the  plaintiff 
stipulates  that  the  judgment  be  reduced  to  $200,  in  which  event 
the  judgment  in  that  amount  should  be  affirmed,  without  costs. 

Judgment  affirmed,  with  costs. 


Maby  M.  Cooke  Woodruff,  as  Administratrix,  etc.,  of  Jason  G. 

Cooke,  Deceased,  Respondent,  v.  The  H.  B.  Claflin  Company, 

Appellant. 

Fourth  Department,  July  6,  1900. 

Decedent's  estate  — right  of  surety  of  administratrix  to  open  decree 
fixing  percentages  payable  to  creditors— when  creditor  previously 
paid  is  bound  —  money  liad  and  received  — recovery  of  overpayment 
by  administratrix. 

Where  the  surety  of  an  administratrix  was  not  made  party  to  an  accounting 
wherein  it  was  decreed  that  the  estate  was  insolvent  and  the  percentage  pay- 
able to  creditors  was  determined,  the  surety  may  petition  to  open  the  oiigi- 
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nal  decree,  and  this  is  an  independent  proceeding  not  a  mere  step  in  the 
accounting  itself. 

Where  on  such  petition  by  a  surety  the  court  has  reduced  the  percentage  payable 
to  ci-editors,  a  creditor  who  has  already  been  paid  by  the  administratrix  and 
who  was  naade  a  party  to  the  proceeding,  but  did  not  appear,  is  bound  by  the 
decree. 

Where  an  administratrix  who  had  wrongfully  continued  to  conduct  the  dece- 
dent's business,  thereby  causing  loss,  had,  at  a  time  when  she  believed  the 
estate  solvent,  settled  with  a  creditor  to  avoid  threatened  litigation,  and  it  was 
subsequently  decreed  that  creditors  were  only  entitled  to  a  certain  percentage 
of  their  claims,  an  action  lies  by  the  administratrix  (herself  insolvent)  to  recover 
the  excess  paid  to  the  creditor  above  his  pro  rata  share. 

Although  there  is  no  special  statute  authorizing  such  suit,  it  may  be  maintained 
on  the  general  principle  that  a  trustee  who  had  inadvertently  parted  with  trust 
property  can  reclaim  the  same,  or  its  value,  by  action. 

Appeal  by  the  defendant,  The  H.  B.  Claflin  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered 
in  the  office  of  the  clerk  of  the  county  of  Monroe  on  the  18th  day 
of  September,  1908,  upon  the  verdict  of  a  jury  rendered  by  direc- 
tion of  the  court,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  same  day  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

Percioal  De  Witt  Oviattj  for  the  appellant. 

Hugh  J,  O^Brieriy  for  the  respondent. 

EoBsoN,  J. : 

Jason  G.  Cooke  died  m  Potsdam,  N*.  T.,  on  December  23, 
1899,  intestate.  Letters  of  administration  on  his  estate  were  issued 
by  Surrogate's  Court  of  St.  Lawrence  county  on  January  2, 1900, 
to  Mary  M.  Cooke,  widow  of  intestate,  who  later  became  Mary  M. 
Cooke  WoodruflE.  The  United  States  Fidelity  and  Guaranty  Com- 
pany was  the  surety  npon  this  administratrix's  bond.  At  the  date 
of  his  death  intestate  was  conducting  two  stores,  one  at  Potsdam 
and  one  at  Piercefield.  His  personal  assets,  consisting  principally  of 
merchandise  in  and  accounts  for  sales  from  these  stores,  were 
appraised  after  his  decease  at  about  $32,000.  The  administratrix 
continued  to  run  these  stores  for  a  considerable  period  after  her 
husband's  death.  This  venture  resulted  in  a  loss.  At  his  decease 
intestate  was  indebted  to  the  H.  B.  Claflin  Company  on  account  in 
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the  snm  of  $725.95.  In  May,  1900,  the  administratrix  compro- 
mised and  canceled  this  debt  by  a  payment  of  $700  to  that  com- 
pany, which  payment  was  made  by  a  check  drawn  by  the  admin- 
istratrix to  the  order  of  the  creditor  on  the  Citizens'  National  Bank 
of  Potsdam  for  that  amount,  and  was  paid  by  said  bank  on  Jnne  4, 
1900. 

This  compromise  was  the  result  of  a  voluntary  offer  of  that  sum, 
made  by  said  administratrix  to  an  agent  of  the  company,  but  this 
offer  was  preceded  by  a  persistent  pressure  on  the  part  of  the  cred- 
itor for  payment,  with  threats  of  a  suit  if  the  administratrix  should 
not  yield  to  the  demand.  All  this  occurred  within  six  months  after 
intestate's  death,  and  before  the  condition  of  this  somewhat  com- 
plicated estate  could  well  be  known. 

In  1902  the  administratrix  had  an  accounting  in  Surrogate's 
Court,  which  proceeding,  through  the  medium  of  a  reference, 
reached  a  decree  in  October  of  the  following  year.  By  this  decree 
it  was  adjudged  in  effect  that  the  Cooke  estate  was  insolvent  at  the 
outset,  and  was  then  capable  of  paying  only  about  seventy-four  per 
cent  of  its  indebtedness.  Neithfer  the  surety  nor  the  Claflin  Com- 
pany was  made  a  party  to  that  accounting. 

In  July,  1904,  this  surety  applied  to  said  Surrogate's  Court  by 
petition,  asking  to  have  said  decree  opened  and  amended,  in  pur- 
suance of  which  petition  a  citation  was  issued  and  was  served  on 
persons  shown  to  have  been  interested  in  said  estate,  including  the 
Claflin  Company,  which  citation  required  them  to  appear  and  show 
cause  why  said  decree  should  not  be  opened  and  amended.     What- 
ever the  reason  was,  that  company  did  not  appear  in  this  proceed- 
ing for  opening  the  decree,  but  ignored  the  invitation  altogether,  and 
the  proceeding  resulted  in  the  new  decree  of  Deceml)er,  1905, 
based,  like    the  former  one,  mainly  on  the  referee's  report,  and 
adjudging  that  seventy-one  and  eighty-four  one-hundredths  per  cent 
of  their  respective  claims  was  the  amount  which  unsecured  creditor 
of  the  estate  should  have  received. 

It  was  further  adjudged  by  this  amended  decree  that  the  admin- 
istratrix, personally,  was  insolvent,  and  that  the  assets  of  said  estate 
remaining  in  her  hands  were  sufficient  to  satisfy  only  a  trifling 
fraction  of  the  unpaid  debts  of  the  intestate  still  outstanding. 

Under  the  authorities  it  can  hardly  be  questioned  that  this  appU- 
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cation  by  the  surety  to  have  the  original  decree  opened  was  an 
independent  proceeding,  so  far,  and  not  a  mere  step  in  the  account- 
ing itself.  It  was  the  only  course  open  to  the  surety;  for  the 
surety  was  not  directly  a  party  to  the  accounting  and  could  not 
appeal  from  the  decree.  The  surety  should  have  been  cited  at  the 
outset.  This  failure  to  make  the  surety  a  party  was  a  sufficient 
cause,  in  the  discretion  of  the  surrogate,  to  entertain  said  applica- 
tion. Having  entertained  it,  and  having  thereupon  brought  the 
appellant  into  the  proceeding  by  citation,  the  Surrogate's  Court 
acquired  jurisdictipn  over  both  the  subject-matter  and  the  appellant, 
and  its  subsequent  decree  was  binding  upon  the  appellant. 

A  part  of  the  relief  sought  by  the  surety  in  its  petition  for  open- 
ing the  original  decree  was  a  reduction  of  the  percentage  which 
that  decree  had  adjudged  the  estate  could  have  paid.  This  was  a 
subject  which  the  appellant  had  opportunity  to  investigate  and  liti- 
gate when  it  was  cited  to  the  proceeding  for  opening  the  decree. 
And  it  was  a  matter  which  bore  directly  upon  the  amount  of  lia- 
bility which  the  surety  had  incurred  through  mal-administration  of 
the  estate.  The  opportunity  so  given  was  disregarded  by  the 
appellant. 

Much  comment  has  been  made  in  its  behalf  upon  the  fact  that 
the  administratrix's  account,  as  filed,  showed  funds  of  her  own  to 
have  been  mingled,  in  a  way,  with  funds  of  the  estate  in  continu- 
ance of  intestate's  business,  in  payment  of  his  debts,  etc.  But  the 
referee,  to  whom  the  account  was  sent  for  adjustment,  seems  to 
have  eliminated  entirely,  by  his  report,  any  such  mingling  of  funds, 
and  to  have  reported  only  as  to  assets  belonging  strictly  to  the 
estate,  and  to  have  disallowed  any  distribution  made  therefrom  to 
next  of  kin  or  for  debts  created  after  intestate's  death. 

It  is  easy  to  surmise,  from  the  brief  outline  of  the  accounting 
given,  that  it  might  have  been  conducted  to  a  different  result,  if  the 
appellant  had  chosen  to  use  its  opportunity.  Criticism  of  that 
proceeding  is  not  now  available. 

The  amended  decree  stands,  and  cannot  be  questioned  collater- 
ally, and  is  binding  upon  the  appellant.  It  determines,  in  effect, 
that  only  seventy  one  and  eighty-four  one-hundreths  per  cent  of  the 
debt  which  intestate  at  his  death  owed  the  Claflin  Company  could 
properly  have  been  paid  to  this  creditor  by  the  administratrix.    This 
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percentage  entitled  the  appellant  to  receive  $521.52  instead  of  the 
$700  it  did  receive,  and  the  action  resulting  in  the  judgment 
appealed  from  was  for  the  excess  of  $178.48. 

The  single  and  serious  question  on  this  appeal  then  is  —  can  an 
administratrix  maintain  such  action  under  the  circumstances  stated  ? 
That  question  warrants  an  affirmative  answer.  The  fact  that 
appellant's  claim  was  compromised  upon  the  offer  which  came  from 
the  administratrix  counts  for  little.  She  represented  the  estate. 
She  made  the  payment  with  estate  funds,  believing  the  estate  was 
solvent.  The  appellant  knew  they  were  estate  funds,  for  the  check 
used  in  the  payment  plainly  indicated  that  fact.  Its  method  of 
constraining  payment  was  untimely  and  unwarranted.  Whatever 
mistake  or  negligence  in  the  transaction  may  be  imputed  to  the 
administratrix,  the  estate  ought  not  to  suffer.  The  transaction 
concerned  not  these  two  alone,  but  all  other  persons  interested  in 
the  estate  beneficially,  and  the  surety  also.  A  private  compact 
between  the  two  could  not  legally  affect  the  rest  when  made  to 
their  detriment.  This  overpaid  creditor  had  no  equitable  right  to 
retain  the  excess  received  above  its  pro  rata  share  of  assets.  Xo 
wrong  is  done  to  the  appellant  by  compelling  a  surrender  of  this 
excess. 

The  fact  is  noted  that  there  is  no  special  statute  in  this  State 
authorizing  suit  for  its  recovery.  Other  States  seem  to  have  met 
such  condition  by  legislation.  It  is  conceded  also  that  no  reported 
case  in  this  State  is  available,  presenting  parallel  facts  and  bearing 
directly  on  the  question  of  the  right  to  maintain  such  action. 
Neither  special  statute  nor  exact  precedent  should  be  considered 
indispensable  in  determining  that  question.  The  general  principle 
underlying  the  cited  case  of  Wetmore  v.  Porter  (92  N.  T.  76) 
applies  in  this  appeal  that  a  trustee  who  has  inadvertently  parted 
with  property  belonging  to  the  trust  can  reclaim  the  property  or 
the  value  thereof  by  action. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 
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The  People  of  the  State  of  New  York,  Respondent,  -y.  Geobgb 
H.  De  Wolf,  Appellant. 

Fourth  Department,  July  6,  1909. 

Husband  and  wife  —  abandonment  —  desertion  by  wife  without  cause  — 
ability  of  wife  to  support  hersell 

A  husband  cannot  be  convicted  as  a  disorderly  person  for  failure  to  support  his 

wife  where  it  appears  that  the  wife  left  him  without  adequate  cause. 
Such  judgment  of  conviction  will  be  reversed  where  it  appears 'that  the  wife  has 

property  and  is  earning  a  living  so  that  there  is  no  danger  of  her  becoming  a 

charge  upon  the  public. 
The  statute  authorizing  such  prosecution  was  not  enacted  to  settle  matrimonial 

differences,  or  as  a  substitute  for  an  action  for  separation. 
Erusk  and  Sfring,  JJ.,  dissented,  with  memorandum. 

Appeal  by  the  defendant,  George  H.  De  Wolf,  from  a  judgment 
of  the  County  Court  of  Oswego  county,  rendered  against  liim  on 
tJie  15th  day  of  December,  ly08,  affirming  a  jndgment  of  a  justice 
of  the  peace  of  the  town  of  Volney,  convicting  the  defendant  of 
being  a  disorderly  person  under  subdivision  1  of  section  899  of  the 
Code  of  Criminal  Procedure. 

D.  P.  Morehouse^  ii^T  the  appellant. 

TT.  B.  Baker  [Freelon  J.  Davh^  Diatrict  Attorney^  with  him  on 
the  brief],  for  the  respondent. 

KoBsoN,  J. : 

Defendant's  wife  is  the  complainant  who  verified  the  informa- 
tion upon  which  the  justice  issued  the  warrant  for  defendant's 
arrest.  The  specific  act,  or  omission  of  duty,  with  which  he  is 
charged  in  the  information,  and  which  is  recited  in  the  judgment 
convicting  him  of  being  a  disorderly  person,  is  that  he  "  is  neglect- 
ing to  provide  for  his  wife  according  to  his  means."  The  marital 
experience  of  these  two  people,  who  were  both  of  mature  years, 
had  extended  over  a  period  of  about  two  and  one-half  years  at  the 
time  these  proceedings  were  instituted.  Defendant  is  a  farmer  of 
moderate,  but  sufficient,  means.    The  home  where  be  has  always 
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lived  is  upon  a  farm  of  fifty  acres,  which  adjoins  an  eighty-acre 
farm  owned  by  him,  upon  which  there  is  no  dwelling  house.  Sub- 
ject to  his  mother's  life  estate  in  the  fifty  acres  he  owns  the  fee  of 
that  parcel.  On  this  farm  there  is  a  commodious  dwelling  house 
in  good  repair  and  necessary  farm  buildings.  Prior  to  his  marriage 
his  mother  and  himself  constituted  the  family.  Complainant  when 
she  married  defendant  expected  to  make  her  home  where  her  hus- 
band was  then  living,  and  expected  that  defendant's  mother,  who 
is  a  woman  seventy-five  years  of  age,  would  live  with  them  as  a 
member  of  the  family  and  that  she  and  the  mother  would  each  do 
part  of  the  house  work.  Not  long  after  the  wife  became  a  member 
of  the  household  domestic  differences  arose,  chiefly  growing  out  of 
vexing  and  vexatious  disagreements  between  the  wife  and  mother. 
The  husband  seems  in  a  measure  to  have  supported  the  mother's 
position  in  these  disputes  and  disagreements,  and  we  are  not  able  to 
say  from  the  evidence  that  he  was  without  some  justification  in  so 
doing.  It  would  be  of  little  profit  to  further  pursue  the  disagree- 
able details  of  these  domestic  quarrels,  which  ultimately  resulted 
in  the  wife's  leaving  her  husband's  home  and  returning  to  her 
mother's  house,  from  which  she  came  on  her  marriage.  In  all  these 
quarrels  she  seems,  however,  to  have  sutticiently  maintained  her 
side  of  the  controversy,  and  justified  her  own  diagnosis  of  her  tem- 
perament that  she  was  "  nervous  and  easily  fretted." 

It  is  clear  that .  the  defendant  provided  adequately  for  his  wife 
up  to  the  time  of  her  leaving  his  home,  and  that  his  refusal,  or 
neglect,  to  provide  for  her  thereafter  was  because  she  had  left  him. 
Apparently  the  sole  occasion  of  her  leaving  was  his  definite  refusal 
to  provide  for  their  use  a  home,  or  living  rooms,  from  which  his 
mother  should  be  excluded.  We  conclude  that  there  was  not  at 
the  time  she  went  away  sufficient  reason,  or  adequate  excuse  for  the 
couiTse  she  took.* 

We  think  that  she  has  also  failed  to  show  another  and  equally 
necessary,  element  of  tlie  offense  of  which  defendant  has  been 
adjudged  guilty.  This  is  that  she  was  likely  by  reason  of  his  fail- 
ure to  support  her  to  become  a  charge  upon  the  public.  The 
offense  charged  is  one  not  solely  against  the  wife,  though  the  pro- 
ceeding may  indirectly  result  in  her  benefit,  but  primarily  it  is  for 
the  protection  of  the  public  against  an  expense  which  is  liable  to  be 
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occasioned  to  it  by  reason  of  tlie  failure  of  the  husband  to  support 
tlie  wife.  {People  v.  Grouse^  86  App.  Div.  352,  355 ;  People  ex  rel. 
Douglass  v.  Waehr^  30  Hun,  461 ;  People  ex  ret.  Feeney  v. 
Dersheniy  78  App.  Div.  626.)  We.  fail  to  find  any  evidence  what- 
ever that  the  wife  was  liable  to  become  a  public  charge.  Her  testi- 
mony shows  that  she  had  money  in  the  bank  and  that,  after  leaving 
her  husband,  she  had  been  earning  money  in  the  exercise  of  her 
trade  or  avocation  as  a  dressmaker. 

We  conclude  by  adopting  as  an  expression  of  our  views  as  to  the 
proper  disposition  of  this  case  the  apt  statement  of  Houghton,  J., 
in  People  ex  reL  Demos  v.  Demos  (115  App.  Div.  410, 412) :  "  The 
statute  was  not  enacted  for  the  settlement  of  matrimonial  differ- 
'Cnces,  and  Magistrates'  Courts  were  not  organized  to  adjust  domestic 
quarrels.  If  the  defendant  was  guilty  of  such  conduct  towards  the 
complainant  as  justified  her  in  refusing  to  live  with  him  the  courts 
were  open  to  her  to  bring  an  action  for  separation  and  thereby 
obtain  provision  for  lier  support.  A  Magistrate's  Court  is  not  a 
divorce  court,  and  complaint  of  abandonment  in  that  court  is  not  a 
proper  method  for  obtainhig  a  decree  of  separation  from  bed  and 
board. 

^^  To  constitute  the  offense  a  legal  abandonment  must  be  shown, 
as  well  as  the  fact  that  the  wife  or  child  is  likely  to  become  a  public 
charge,  and  in  both  respects  the  proof  against  defendant  was 
insulEcient." 

The  judgment  of  the  County  Court  and  Justice  Court  should  be 
reversed  and  proceedings  dismissed. 

All  concurred,  except  SpBixa  and  Kbusb,  JJ.,  who  dissented  in 
a  memorandum  by  Kbuse,  J. 

Kbuse,  J.  (dissenting)  : 

The  defendant  was  present  on  the  trial,  but  saw  fit  not  to  be 
sworn,  and  no  evidence  was  given  on  his  behalf.  He  rested  his 
case  upon  the  testimony  of  his  wife,  who  was  a  witness  for  the 
prosecution. 

The  defendant  married  his  wife  February  21,  1906,  and  she  lived 
with  him  until  May  13,  1908,  when  she  left  him.  It  is  contended 
on  behalf  of  the  defendant,  and  a  majority  of  this  court  seem  to 
App.  Dnr.— Vol.  CXXXIIL         56 
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hold,  that  there  was  not  at  the  time  she  went  away  sufficient  reason 
or  adequate  excuse  for  her  so  doing. 

I  cannot  assent  to  this  view.     If  her  testimony  is  true  (and  the 
defendant  does  not  dispute  it)  I  think  he  entirely  misconceived  the 
duties  he  owes  to  his  wife.     The  wife  testifies :  "  She  (referring  to 
her  husband's  mother)  would  push  me  away  when  we  separated  the 
milk.     My  husband  spoke  to  me  on  one  of  those  occasions.     I  put 
the  bread  into  the  jar  and  the  cover  would  not  go  on  easily,  so  I 
pushed  it  on.     My  husband  said  he  would  knock  my  head  off  my 
shoulders.     I  have  had  the  door  shut  in  my  face. by  his  mother 
about  three  times.     I  was  pushed  onto  the  stove  in  the  summer 
kitchen.     This  was  the  second  time.     The  first  time,  my  husband 
was  on  the  side  porch  and  I  went  to  speak  to  him  and  he  pushed  me 
out.     *     *     *     Last  summer  my  husband  said  that  he  thought  it 
was  a  shame  for  me  to  lay  abed  and  let  mother  do  the  work.     I  had 
had  the  sick  headache.     This  was  the  second  day  of  my  sickness." 
Ho  refused  to  get  anything-  for  the  house  except  what  was  abso- 
lutely necessary,  such  as  groceries,  etc.     His  mother  waved  her 
arms  and  acted  crazy ;  she  rushed  through  the  house  shouting  and 
claimed  that  the  wife  had  made  her  deaf  and  blind.     The  mother 
kicked  one  of  her  shoes  off  and  directed  it  at  the  wife,  and  when 
she  (the  wife)  called  her  husband's  attention  to  it  and  asked  what 
he  thought  of  that,  he  said  that  he  had  never  seen  her  do  such  a 
thing  as  that  before.     She  asked  her  liusband  if  she  could  have 
rooms  in  the  house ;  he  said  that  she  could  not  have  one  room  in 
the  house  without  his  mother.     She  asked  him  to  provide  a  home 
somewhere  else  ;  he  said  "  No."     She  asked  him  if  he  would  not 
have  a  house  on  his  own  land,  across  the  road  ;  he  said  "  No."    Then 
she  asked  him  what  she  should  do  ;  he  said  that  he  didn't  care  a  damn 
what  she  did ;  what  became  of  her.     She  said  she  would  not  stay 
with  him ;  then  she  left. 

It  is  not  at  all  strange  that  she  should  become  nervous  and  fret- 
ful under  such  treatment.  Of  course,  her  husband  did  not  knock 
her  head  off,  as  he  threatened ;  but  she  was  pushed  on  the  stove 
and  off  the  porch.  I  will  leave  that  branch  of  the  case  without 
further  comment,  except  to  say  that  I  think  she  was  abundantly 
justified  in  leaving. 

Section  899  of  the  Code  of  Criminal  Procedure  declares  that  per- 
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sons  who  actaallj  abandon  their  wives  or  children,  witliout  ade- 
quate support,  or  who  neglect  to  provide  for  them  according  to 
their  meanSy  are  disorderly  persons.  There  is  no  question  but 
that  the  defendant  liere  is  abundantly  able  to  support  his  wife  and 
to  furnish  her  a  home,  but  he  refuses  to  do  so  except  as  heretofore. 

I  think  she  is  not  obliged  to  submit  to  the  indignities  and  ill-treat- 
ment to  which  she  has  been  subjected,  and  that  the  town  authorities 
cannot  require  her  to  do  so.  If,  under  such  circumstances,  she  lacks 
for  proper  support  and  is  in  danger  of  becoming  a  public  charge,  it 
is  the  duty  of  the  proper-  officer  to  take  the  proceedings  to  compel 
her  husband  to  support  her  and  give  the  proper  undertaking  there- 
for. Section  901  of  the  Code  of  Criminal  Procedure  provides  in 
substance  that  the  form  of  the  undertaking  shall  be  to  indemnify 
the  town  against  her  becoming  a  public  charge  within  one  year.  I 
think  the  evidence  was  sufficient  to  require  the  husband  to  give  the 
undertaking.  Of  course,  if  there  is  no  breach  in  the  condition  of 
the  undertaking,  no  harm  will  come  to  the  defendant  in  giving  it. 

I  think  the  County  Court  was  right  in  sustaining  the  order  of  the 
justice  of  the  peace  and  that  the  judgment  should  be  affirmed. 

Spking,  J.,  concurred. 

Judgment  of  County  Court  and  of  Justice's  Court  reversed,  and 
proceeding  dismissed. 
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The  People  op  the  State  op  New  York,  Respondent,  v.  Francesco 

Yannicola,  Appellant. 

Crtme — eompiracy — evidence  —  uncorroborated  testimony  of  ctceompliees — who  is 

an  accompliee. 

Appeal  from  a  judgment  of  the  Ck>urt  of  Special  Sessions,  conTicting  the 
defendant  of  the  crime  of  conspiracy,  rendered  on  the  4th  day  of  December, 
190B. 

Per  Curiam  :  The  defendant  was  convicted  of  conspiracy  under  section  168 
of  the  Penal  Code.  He  was  the  president  of  a  lamplighters'  union,  composed 
of  employees  of  a  street  lighting  compapy,  and  the  gist  of  the  charge  against 
him  is  that  he  conspired  to  assault  other  employees  of  the  company  and  prevent 
them  from  doing  their  work.  The  testimony  directly  implicating  the  defendant 
was  given  by  three  members  of  the  union  and  the  principal  ground  urged  for 
reversing  the  Judgment  is  that  they  were  accomplices  and  a  conviction  could  not 
be  had  upon  their  uncorroborated  testimony.  (Code  Crim.  Proc.  g  899.)  But 
their  testimony  is  not  uncorroborated.  Besides,  one  of  these  witnesses  was  not 
an  accomplice  in  any  view.  He  did  not  participate  in  any  of  the  unlawful  acts 
shown.  He  was  a  member  of  the  union,  attended  two  of  its  meetings  and  heard 
what  the  defendant  there  said,  but  that  was  all.  He  participated  In  no  act 
which  made  him  an  accomplice  in  the  commission  of  the  crime  for  which  the 
defendant  has  been  convicted.  The  defendant  had  a  fair  trial,  there  is  an  abun- 
dance of  evidence  to  sustain  the  conviction,  and  no  errors  were  committed  which 
call  for  the  interference  of  this  court.  The  judgment  of  conviction  should, 
therefore,  be  affirmed.  Present  —  Ingraham,  McLaughlin,  Clarke,  Houghton* 
and  Scott,  J  J.    Judgment  affirmed. 

Clemens  J.  Cauohet,  Appellant,  v.  Arthur  B.  Lewis,  Respondent.    (No.  1.) 

Appeal  from  an  order,  entered  in  the  New  York  county  clerk's  office  on  the 
80th  day  of  October,  1908,  granting  a  motion  for  bill  of  particulars. 

Per  Curiam  :  The  order  appealed  from  should  be  modified  by  striking  from 
the  end  of  the  subdivision  marked  "  3  "  thereof  the  words  **  and  the  value  of  each 
particular  item  of  such  alleged  services,"  and  as  thus  modified  affirmed,  without 
costs.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  J  J. 
Order  modified  as  stated  in  opinion  and  as  modified  affirmed,  without  costs. 
Settle  order  on  notice. 


Digitized  by 


Google 


886  Cases  Reported  with  Brief  Syllabi. 


First  Department,  June,  1909.  [Vol.  183. 

Clehens  J.  Cauohet,  Appellant,  v.  Arthur  B.  Lewis,  Respondent.    (No.  3.) 

Appeal  from  an  order,  entered  in  the  New  York  county  clerk's  ofSce  on 
the  18th  day  of  March,  1909,  granting  a  motion  for  additional  bill  of  particulars. 

Per  Curiam  :  The  order  appealed  from  should  be  modified  by  striking  there- 
from the  words  "and  (b)  Said  bill  of  particulars  does  not  specify  the  value  of 
each  particular  item  of  the  alleged  services  which  plaintiff,  in  paragraph  marked 
'  Fourth  *  of  the  complaint,  claims  to  be  of  the  reasonable  value  of  one  hundred 
and  fifty  thousand  dollars  ($150,000),  as  directed  in  section  marked  *  8 '  of  said 
order."  As  so  modified  the  order  is  affirmed,  without  costs.  Present  —  Ingra- 
ham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ.  Order  modified  as  stated  in 
opinion  and  as  modified  affirmed,  without  costs.    Settle  order  on  notice. 


Albert  L.  Pope,  as  Receiver  of  the  Pope  Manufacturiko  Cohfant,  Respond- 
ent, V.  Charles  Fairchild,  Appellant. 

Guaranty  and  turetysJiip  —  mle  to  specijh  party. 

Appeal  from  a  judgment,  entered  in  the  New  York  county  clerk's  office  on  the 
6th  day  of  January,  1909,  upon  a  verdict  directed  by  the  court 

Per  Curiam  :  The  obvious  construction  to  be  given  to  the  guaranty  sued 
upon  is  that  it  was  intended  to  apply  in  case  of  a  sale  of  the  machines  to  Wana- 
maker.  The  evidence  Is  that  there  was  no  sale,  but  that  certain  machines  were 
sent  to  Wanamaker  on  approval  and  for  purposes  of  demonstration,  and  that 
they  were  afterwards  returned.  No  liability,  therefore,  arises  under  the  guar- 
anty as  the  evidence  stood.  The  judgment  must,  therefore,  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  to  abide  the  event.  Present— 
Ingraham,  McLaughlin,  Laughlin,  Houghton  and  Scott,  JJ.  Judgment  reversed, 
new  trial  ordered,  costs  to  appellant  to  abide  event. 


George  Mitchell,  Appellant,  v.  Central  Mcnbs  Development  Company, 
Limited,  a  Corporation,  Respondent. 

Appeal  from  an  order,  entered  in  the  New  York  county  clerk's  office  on  the 
26th  day  of  April,  1909,  denying  a  motion  for  a  commission. 

Per  Curiam  :  Order  appealed  from  reversed,  without  costs,  and  motion  for 
commission  on  written  cross- interrogatories  granted,  with  leave  to  defendant  to 
submit  written  oross-interrogatories  or  to  cross-examine  orally,  and  with  leave  to 
plaintiff,  if  defendant  elects  to  cross-examine  orally,  to  examine  witness  orally  on 
the  redirect.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke  and  Scott,  JJ. 
Order  reversed,  without  costs,  and  motion  granted  as  stated  in  opinion.  Settle 
order  on  notice. 


Digitized  by 


Google 


Cases  Rkported  with  Brief  Syllabi.  887 

App.  Div.]  First  DepartmeDt,  June,  1909. 

J.  CoLEMAK  Dkayton,  Respondent,  v.  The  Franco- AHEigccAN  Ferment 
Company  and  Wilbur  M.  Bates,  Appellants. 

Appeal  from  that  part  of  an  order,  entered  on  the  1st  day  of  June,  1909, 
den3'ing  a  motion  to  continue  an  injunction  which  denies  the  defendants'  motion 
to  vacate  the  injunction. 

Per  Curiam  :  The  order  appealed  from  is  affirmed,  with  ten  dollars  costs  and 
disbursements.  Laugblin,  J.,  voted  for  affirmance  on  the  ground  that  there  is 
no  injunction  order  outstanding  now.  Ingraham  and  McLaughlin,  JJ.,  dis- 
sented on  the  ground  that  upon  the  denial  of  the  motion  to  continue  the  injunc- 
tion the  preliminary  injunction  fell,  and  it  was  improper,  therefore,  to  place  in 
the  order  a  statement  that  the  motion  by  defendants  to  vacate  the  preliminary 
injunction  was  denied.  Present  —  Ingraham,  MclAughlin,  Laughlin,  Clarke 
and  Houghton,  JJ.     Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Frank  Qreimel,  Respondent,  v.  John  C.  O'Conor,  Appellant. 
Injunction  —  undertaking. 

Appeal  from  an  order  of  the  Special  Term,  entered  in  the  New  York  county 
clerk's  office  on  the  19th  day  of  April,  1909,  granting  an  injunction  pendente  lite. 

Per  Curiam  :  The  order  should  be  modified  by  requiring  the  plaintiff,  as  a 
condition  of  continuing  the  injunction,  to  give  a  bond  in  the  penalty  of  |2,600, 
in  the  event  of  plaintiff  succeeding  in  the  action  conditioned  for  the  payment  of 
the  rent  of  the  property  for  the  period  in  which  he  remains  in  possession  thereof; 
or  in  the  event  of  defendant  succeeding  conditioned  for  the  payment  of  the  value 
of  the  use  and  occupation  of  the  property,  not  less  than  $100  per  month,  and  of 
the  costs  of  this  action;  such  bond  to  be  executed  by  a  surety  company,  or  by 
two  sufficient  sureties  to  be  approved  by  a  justice  of  this  court.  As  so  modified 
the  order  is  affirmed,  without  costs.  Present— Ingraham,  McLaughlin,  Laugh- 
lin, Clarke  and  Houghton,  JJ.  Order  modified  as  stated  in  opinion,  and  as 
modified  affirmed,  without  costs.    Settle  order  on  notice. 


Louise  Berrt  Wall  Ladew,   as  Executrix,  etc.,  of  Edward  R  Ladew, 
Deceased,  Respondent,  v,  Abthur  H  Sleigh,  Appellant. 

Process  —  service  hy  publication  —  mailing  of  summons. 

Appeal  from  an  order,  entered  in  the  New  York  county  clerk's  office  on  the  8d 
day  of  June,  1909,  denying  defendant's  motion  to  set  aside  an  order  of  publication. 

Per  Curiam  :  We  think  that  upon  the  affidavits  there  were  no  facts  presented 
which  justified  the  court  in  dispensing  with  the  mailing  of  the  summons  and 
complaint  to  the  defendant.  For  that  reason  the  order  of  publication  was 
irregular,  and  the  motion  to  set  aside  said  order  and  to  vacate  the  judgment 
should  have  been  granted.  The  order  appealed  fropi  should,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the  motion  granted,  with 
ten  dollars  costs.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke  and 
Houghton,  J  J.  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 
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William   L.  Fitch,   Appellant,  ».   Sawtbr  Crystal  Blue  Gomfant  and 
Sulpho-Napthol  Company,  Respondents. 

Pleading  —  breaeh  of  eontraet  of  emploifmetU — party. 

Appeal  from  an  interlocutory  judgment  of  the  Special  Term  sustaining  a 
demurrer  to  the  complaint  on  the  ground  that  two  causes  of  action  are  improperly 
united  therein. 

Clarke,  J. :  The  complaint  is  not  to  be  commended  as  an  artistic  bit  of  plead- 
ing, nevertheless  it  is  not  susceptible  to  the  criticism  that  causes  of  action  are 
improperly  united.  There  is  but  one  cause  of  action  alleged,  viz.,  damages  for 
breach  of  contract  of  employment  by  wrongful  discharge  by  both  defendants 
from  an  employment  Entered  into  with  both  defendants  upon  a  promise  by  both 
defendants  to  pay  for  service  a  stipulated  amount  per  week  from  the  3d  of  June, 
1908,  until  the  1st  day  cf  March,  1909;  the  wrongful  discharge  being  alleged  to 
have  occurred  on  the  8d  of  October,  1908.  The  plaintiff  sues  for  ^840,  a  sum 
equal  to  the  amount  he  would  have  earned  for  the  balance  of  the  period  if  he 
had  been  permitted  to  perform.  No  other  cause  of  action  can  be  spelled  out  of 
this  complaint,  and  it  being  alleged  that  both  of  the  defendants  made  the  con- 
tract and  that  both  breached  it,  they  are  properly  made  parties  defendant  in  an 
action  to  recover  damages  therefor.  The  interlocutory  judgment  appealed  from 
should  be  reversed,  with  costs  and  the  demurrer  overruled,  with  costs  to  the 
appellant,  and  the  defendants,  upon  payment  thereof  and  within  twenty  days, 
have  leave  to  withdraw  the  demurrer  and  plead  over.  Ingraham,  McLaughlin, 
Laughlin  and  Scott,  JJ.,  concurred.  Judgment  reversed,'  with  costs,  and 
demurrer  overruled,  with  costs,  with  leave  to  defendants  to  withdraw  demurrer 
and  to  answer  on  payment  of  costs. 

Sarah  Bayley,  Respondent,  v.  Isabella  L.  Beekman,  Individually  and  as 
Administratrix  with  the  Will  Annexed,  etc.,  of  Mary  E.  Bayley,  Deceased,  and 
Others,  Respondents,  Impleaded  with  Daisy  Bayley  and  Others,  Defendants, 
and  Richard  Lawrence  and  Others,  Appellants.— Judgment  affirmed,  witli  costs 
to  the  respondent  and  to  the  guardian  ad  litem  payable  out  of  the  estates,  on  the 
opinion  of  Mr.  Justice  Dowling  in  the  court  below  (reported  in  62  Misc.  Rep. 
567).     Settle  order  on  notice. 

The  City  of  New  York,  Respondent,  v.  John  Zimmermann  Company,  Appel- 
lant.—  Judgment  affirmed,  with  costs,  on  City  of  New  York  v.  Assurance  Com- 
pany of  America  (129  App.  Div.  904). 

In  the  Matter  of  the  Compulsory  Judicial  Settlement  of  the  Account  of  Henry 
A.  V.  Post,  as  Administrator  of  Edwin  Post,  Deceased,  which  Latter  in  His 
Lifetime  Was  Administrator  with  the  Will  Annexed,  etc ,  of  Cornelia  Post, 
Deceased,  Appellant.  Jane  Eliza  Davis,  as  Administratrix  with  the  Will 
Annexed,  etc.,  of  Cornelia  Post,  Deceased,  Respondent. —  Decree  and  order 
affirmed,  with  costs.     No  opinion. 

Charles  Dapping,  Jr.,  Respondent,  v.  Post  A  McCord,  Appellant.— Judgment 
and  order  affirmed,  with  costs.    No  opinion. 
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Melchior  F.  Topken  and  Peter  W.  Topken,  Respondents,  v.  John  H.  StJirin 
and  Alfred  De  Graff,  Appellants.— Judgment  and  order  affirmed,  with  costs. 
No  opinion. 

Joseph  Gordon,  Respondent,  v.  Frank  J.  Farrell  and  Greater  New  York  Base- 
ball Association,  Appellants.— Judgment  affirmed,  with  costs,  with  leave  to 
defendants  to  withdraw  demurrer  and  to  answer  on  payment  of  costs.  No 
opinion. 

Eva  M.  Barker,  Respondent,  v.  Charles  B.  Barker,  Appellant.  (Nos.  1  and  2.) 
— Judgment  and  order  affirmed,  with  costs.    No  opinion. 

La  Banque  d'Hochelaga,  Appellant,  v.  The  National  Park  Bank  of  New  York, 
Respondent. —  Judgment  affirmed,  with  costs.    No  opinion. 

James  Bradley,  Plaintiff,  v.  Thomas  I.  Crane,  Defendant.—  Judgment  ordered 
for  plaintiff  on  Mitchell  v.  Einstein  (105  App.  Div.  418).    Settle  order  on  notice. 

Joseph  N.  Carpenter  and  Others,  Respondents,  v.  Josephine  Klein,  Appel- 
lant.— Order  affirmed,  with  costs.    No  opinion. 

Leopold  Gteisler,  as  Administrator,  etc.,  of  Lizzie  Butz,  Deceased,  Appellant, 
v.  David  Stevenson  Brewing  Company,  Respondent. —  Judgment  affirmed,  with 
costs,  on  126  Appellate  Division,  715. 

The  People  of  the  State  of  New  York,  Appellant,  v.  Simpson -Crawford  Com- 
pany, Respondent. —  Determination  affirmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Appellant,  v.  Lazarus  Fried,  Respond 
ent. —  Determination  affirmed,  with  costs.    No  opinion. 

Traub-Dittmar  Construction  Company,  Respondent,  v.  Herman  Hart  man  and 
Others,  Appellants. —  Judgment  affirmed,  with  costs.    No  opinion. 

Star  Company,  Appellant,  v.  William  C.  Moore  and  Others,  Doing  Business 
under  the  Firm  Name  of  Moor^,  Bleecker  &  Wheeler,  Respondents.—  Determi- 
nation affirmed,  with  costs.    No  opinion. 

John  S.  Jones,  Appellant,  v.  George  J.  Gould  and  Others,  Respondents.  (No. 
2.)—  Judgment  affirmed,  with  costs,  on  123  Appellate  Division,  286. 

Bertha  Kahn,  Respondent,  v.  Edward  A.  Eahn,  Appellant. —  Judgment 
affirmed,  with  costs.     No  opinion-. 

Melke  Clar,  Appellant,  v.  Pincus  Lowenfeld  and  William  Prager,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Charles  A.  Hanna,  as  Receiver  of  the  National  Bank  of  North  America  in 
New  York.  Respondent,  V.  Frank  Zito,  Appellant. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion. 

Wading  River  Realty  Company,  Appellant,  v.  Gilbert  E.  Loper,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Henry  E.  Fox,  Respondent,  v.  Nathaniel  B.  Powers,  Defendant.  Eliza 
Powers  and  Others,  as  Executors,  etc.,  of  Nathaniel  B.  Powers,  Deceased, 
Appellants. —  Order  modified  by  striking  from  the  last  clause  thereof  the  words 
"  to  amend  his  complaint  or."  As  so  modified  order  affirmed,  without  costs.  No 
opinion.     Settle  order  on  notice. 

Robert  W.  Hebberd,  Commissioner  of  Public  Charities  of  the  City  of  New  York, 
on  Complaint  of  Agnes  J.  Ehman,  Respondent,  v.  Gallus  Thomann,  Appellant. — 
Appeal  dismissed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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Maynard  N.  Clement,  as  State  Commissioner  of  Excise  of  the  State  of  New 
York,  Respondent,  v.  Abraham  Gabriel,  Appellant,  Impleaded  with  George 
Bernard  and  Joseph  Oussani.—  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   Ko  opinion. 

John  W.  Harrison,  Appellant,  v.  The  Ravenswood  Company,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  Pusey  &  Jones  Company,  Respondent,  v.  Norbert  B.  Kates,  Appellant. 
Impleaded  with  Gustav  Bok.— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Herman  Obertubbesing  and  Payne  L.  Eretzmer,  Appellants,  v.  The  L.  Shepp 
Company  and  Others,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Deforest  Grant  and  Others, 
Respondents,  v.  Atlantic  Terra  Cotta  Company  and  Others,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  People  ex  rd,  Leaeh 
V.  Central  Fish  Co.  (117  App.  Div.  77). 

Leon  Sobel  and  Louis  Eean,  Respondents,  v.  Julius  W.  Stolts,  as  President  of 
the  J.  &  J.  W.  Stolts,  a  Joint  Stock  Association,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements. —  No  opinion. 

Jennie  T.  Hutchinson,  Appellant,  v.  Joseph  Hutchinson,  Respondent.—  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted,  permit- 
ting plaintiff  to  discontinue,  without  costs.    No  opinion. 

R.  Johnson  Irving,  Respondent,  v.  Charles  M.  Higgins,  Appellant.  (Nos.  1 
and  2.)—  Orders  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion 

In  the  Matter  of  the  Application  of  the  Manhattan  Railway  Company,  Appel- 
lant, Respondent,  for  a  Peremptory  Writ  of  -Mandamus  Directed  to  David  E. 
Austen,  as  Receiver  of  Taxes  for  the  City  of  New  York,  Respondent,  Appellant. 
—  Order  affirmed.    No  opinion. 

John  N.  Loeser  Manufacturing  Company,  Respondent,  v.  The  Auto-Csr 
Equipment  Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

William  Haaker  Company,  Appellant,  v.  Martin  Neveloff,  Defendant.  Nathan 
Neveloff,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

In  the  Matter  of  the  Application  of  The  Mott  Haven  Canal  Docks,  Respondent, 
for  Payment  of  Award  for  Parcel  No.  4  on  the  Damage  Map  and  in  the  Report 
of  the  Commissioners  of  Estimate  and  Assessment  in  Proceedings  to  Open  Caosl 
Place,  from  One  Hundred  and  Thuty -eighth  Street  to  One  Hundred  and  Forty- 
fourth  Street,  Borough  of  The  Bronx,  City  of  New  York.  The  City  of  New 
York,  Appellant;  The  Mott  Haven  Company  and  Others,  Respondents.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York.  Plaintiff,  v.  Federal  Bank  of  New 
York,  Defendant.  Ludwig  Lehmaier,  Appellant.  In  the  Matter  of  the  Judicial 
Settlement  of  the  Third  and  Final  Account  of  Leo  Schlesinger,  as  Receiver  of 
the  Federal  Bank  of  the  City  of  New  York,  Respondent.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 
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The  People  of  the  State  of  New  York,  ex  rel.  Markus  Schnurmacher,  Appel- 
lant, T.  Herman  A.  Metz,  as  Comptroller  of  the  City  of  New  York,  Respondent. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Stephen  A.  MacMahon,  Appellant,  v.  Stepney  Spare  Wheel  Agency  and  Wil- 
liam Hinman  Maclay,  Impleaded  with  Saul  S.  Myers,  Respondents. ^  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Edward  M.  Grunwaldt,  Respondent,  v.  Fifth  Avenue  Auction  Rooms,  a  Cor- 
X>oration,  Appellant. ~  Order  modified  so  as  to  impose  full  costs  and  ten  dollars 
costs  of  opposing  the  motion  as  a  condition  of  amending  the  complaint,  and  as 
modified  affirmed,  without  costs.    No  opinion.    Settle  order  on  notice. 

Edward  M.  Grunwaldt,  Respondent,  v.  Fifth  Avenue  Auction  Rooms,  Appel- 
lant.—  Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Francesco  Skerl,  Respondent,  v.  Edgar  Park,  Appellant,  Impleaded  with  The 
National  Cash  Register  Company. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  v.  John  J.  Baumeister.  The  People  of 
the  State  of  New  York  v.  John  McManus.  The  People  of  the  State  of  New  York 
V.  Ellen  E.  Peck.    In  the  Matter  of  Frederick  Williams.— Motions  granted. 

The  People  of  the  State  of  New  York  v.  Frederick  Schouland.  The  People  of 
the  State  of  New  York  v.  John  O'Brien. — Motions  granted,  unless  appellants  be 
ready  for  October  terra. 

Ellen  Connolly  v.  The  City  of  New  York.  James  C.  Deering  v.  The  City  of 
New  York.  Gerolamo  Danneo  v.  The  City  of  New  York.  Frank  Danneo  v. 
The  City  of  New  York.  Herman  Fromme  v.  The  City  of  New  York.  Henry 
W.  Seabold  v.  The  City  of  New  York.— Motions  granted,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Lewis  M.  Segee  v.  N.  J.  Hayes, 
as  Commissioner,  etc. —  Motion  granted,  with  ten  dollars  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Robert  8.  Beal  v.  Theodore  A. 
Bingham,  as  Police  Commissioner  of  the  City  of  New  York. —  Motion  granted, 
with  ten  dollars  costs. 

Frank  Healy  and  Another  v.  Charles  Jacobs  and  Samuel  Marx.— Motions 
granted,  with  ten  dollars  costs  to  each  respondent.  * 

In  the  Matter  of  George  Moeser  v.  Felix  F.  Von  Wilmowsky.  Patrick  Gal- 
lagher V.  Mary  Gallagher.  William  Carter  v.  Edwin  Hess  and  Others.  William 
Carter  v.  Italian  Swiss  Colony  and  Others.  William  Carter  v.  John  HoU  and 
Others.  William  Carter  v.  Pneumatic  Whitewash  Company. — Motions  granted, 
unless  appellants  have  appeals  ready  for  October  term. 

Anna  Gross  v.  Caesar  Basilea. —  Motion  granted,  without  costs. 

Juliet  G.  Graham  and  Others  v.  Ignatz  I.  Rothenberg  and  Others.  Elizabeth 
Siegener  v.  Richard  Siegener.  Florence  Distilling  Company  v.  James  Patti. 
Rudolph  Fixel  v.  Joseph  Patti. —  Motions  granted,  with  ten  dollars  costs. 

Charles  Schneider  v.  Morris  F.  Finkelstein.  Monro  G.  Dessaner  v.  John  B. 
Sagarra.  Henry  Erkins  v.  John  Tucker.  Frederick  Engelhardt  v.  James  T. 
Fargo.  Joseph  Kirschner  v.  Fourteenth  Street  Store—  Applications  denied,  with 
ten  dollars  costs  in  each  case. 

Leo  J.  Ereshower  v.  fiorris  Berger  and  Others.— Application  granted. 
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Arthur  H.  Lamsan  v.  Amelia  N.  Dunlap.—  Motion  denied,  with  ten  dollara 
costs. 

Edith  H.  £llto  y.  Qeorge  A.  Heam.— Motion  denied,  with  ten  dollars  oosta. 

William  £.  Mowbray  v.  Harriet  De  Forest.—  Motion  denied,  with  ten  doUara 
costs. 

Dagny  Anderson  v.  Pennsylvania  Steel  Company. —  Motion  denied,  with  ten 
dollars  costs. 

Joseph  Eirschner  v.  Fourteenth  Street  Store.— Motion  denied,  with  ten  dollars 
costs.    Settle  order  on  notice. 

Samuel  W.  Ebrich  v.  Henry  A.  Root. —  Motion  granted.    Settle  order  on  notice. 

Amy  N.  Frank  v.  William  Carter.— Motion  denied.    Settle  order  on  notice. 

In  the  Matter  of  Arthur  Rothschild. —  Iteferenoe  ordered.  '  Settle  order  on  notice. 

Ely  J.  Reiser  ▼.  Isaac  Moss  and  Another.  Ely  J.  Reiser  v.  Isaac  Moaa  and 
Another.— Motions  granted. 

The  People  of  the  State  of  New  York  ex  rel.  Arthur  G.  Coulter,  Relator,  v. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent.— Writ  dismissed  and  proceedings  aflkmed,  with  fifty  doUars  costs 
and  disbursements.    No  opinion. 

Qeorge  Johnston,  as  Receiver,  etc.,  of  Henry  Conklin,  Appellant,  v.  Jeannie 
L.  Conklin,  Respondent.—  Judgment  affirmed,  with  costs.    No  opinion. 

Gitel  Sirkan,  as  Administratrix,  etc.,  of  Abraham  Sirkan,  Deceased.  Appel- 
lant, V.  Cathedral  Realty  Company,  Respondent. —  Judgment  affirmed,  with 
costs.    No  opinion. 

In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the  Last  Will  and  Tes- 
tament of  Mary  Murphy,  Deceased.  Harry  Ladoucenr.  Appellant;  Mary  T. 
Sweet,  Respondent. —  Decree  affirmed,  with  costs.    No  opinion. 

Frederic  B.  Stud  well.  Appellant,  v.  The  Bush  Company,  Limited,  and 
Bush  Terminal  Company,  Respondents.— Order  affirmed,  with  costs.  No  opin 
ion.    (McLaughlin,  J.,  dissented.) 

The  McCall  Company,  Appellant,  v.  John  H.  Wright,  Respondent. — Motion 
granted,  with  ten  dollars  costs. 

Bonniford  Leslie,  Respondent,  v.  Firemen's  Insurance  Company  of  Newark, 
N.  J.,  Appellant,  Impleaded  with  Ludwig  Baumann  &  Company. —  Judgment 
affirmed,  with  costs.    No  opinion. 

Mortimer  Falk  and  Others,  Appellants,  v.  American  West  Indies  Trading 
Company,  Respondent. —  Judgment  affirmed,  with  costs,  on  Folk  v.  American 
West  Indies  Trading  Co,  (180  N.  Y.  4i6). 

Marx  Ottinger  and  Moses  Ottinger,  Respondents,  v.  John  R.  Bennett,.  Appel- 
lant, Impleaded  with  Others.— Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  (Ingraham  and  Scott,  JJ.,  dissented  as  to  the  denial 
to  strike  out  paragraphs  4,  96,  97  and  48  of  the  complaint.) 

Knickerbocker  Trust  Company,  Respondent,  v.  Aaron  R.  Altmayer,  Appel- 
lant.— Judgment  affirmed,  with  costs.    No  opinion, 

Bridget  Cullen,  Appellant,  v.  Forty-second  Street,  Manhattan ville  and  St 
Nicholas  Avenue  Railroad  Company,  Respondent. —  Judgment  affirmed,  witb 
costs.    No  opinion. 
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The  People  of  the  State  of  New  York,  Respondent,  v.  Warren  Nelson,  Appel- 
lant-.—Judgment  and  order  affirmed.  No  opinion.  (McLaughlin,  J.,  dissented 
on  the  ground  that  the  evidence  does  not  justify  a  finding  that  the  complaining 
witness  was  under  eighteen  years  of  age.) 

The  People  of  the  State  of  New  York  on  the  Complaint  of  Victor  Lofquist, 
Respondent,  v.  Neils  Hendrickson,  Appellant. — Judgment  affirmed.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  James  P.  Gleason,  Relator,  v. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent. — Writ  dismissed  and  proceedings  affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings  of 
Katharine  T.  Martin  and  Alrick  H.  Man,  Executors,  etc.,  of  Mary  J.  Martin, 
Deceased,  Respondents,  Appellants.  Caroline  M.  Robinson,  Appellant,  Respond- 
ent.—Decree  affirmed,  without  costs.  No  opinion.  (Laughlin,  J.,  dissented  on 
appeal  of  Caroline  M.  Robinson  on  the  question  of  interest.) 

Otto  Fleiker,  as  Administrator,  etc.,  of  Charles  Fleiker,  Deceased,  Appellant, 
y.  The  City  of  New  York,  Respondent. — Judgment  affirmed,  with  costs.  No 
opinion. 

Saul  Saltzman  and  William  A.  Schwartz,  Respondents,  v.  Isaac  Polstein, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
abide  event  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence. 
(Houghton,  J.,  dissented.) 

Selma  L.  M.  Peterson,  Appellant,  v.  Supreme  Lodge,  Knights  of  Honor, 
Respondent. —  Judgment  affirmed,  with  costs.    No  opinion. 

Moritz  Walter  and  Isaac  N.  Walter,  in  Their  Respective  Individual  Capacities 
•and  as  Executors  of  and  Trustees  under  the  Last  Will  and  Testament  of  Emanuel 
Walter,  Deceased,  Respondents,  v.  Herman  N.  Walter  and  Others,  Defendants, 
Impleaded  with  Mary  Frank  and  Others,  Appellants,  and  Regents  of  the  Uni- 
versity of  California  and  Mark  Hopkins  Institute  of  Arts,  Respondents. —  Judg- 
ment affirmed,  with  costs  to  all  parties  who  appeared  separately  and  filed  briefs 
on  this  appeal,  payable  out  of  the  estate,  on  opinion  of  the  court  below. 
(Reported  in  60  Misc.  Rep.  888.    See,  also,  Id.  570.) 

Central  Trust  Company  of  New  York,  as  Substituted  Trustee  under  a  Certain 
Indenture  of  Mortgage  Bearing  Date  the  15th  day  of  May,  1900,  Made  by  the 
Third  Avenue  Railroad  Company,  a  Corporation,  to  the  Morton  Trust  Company,  • 
as  Trustee,  Respondent,  v.  Morton  Trust  Company  and  Others,  Defendants, 
Impleaded  with  Adrian  H.  Joline  and  Douglas  Robinson,  as  Receivers  of  the 
Metropolitan  Street  Railway  Company,  Appellants,  and  Frederick  W.  Whit- 
ridge,  as  Receiver  of  the  Third  Avenue  Railroad  Company,  Respondent. ->Judg^ 
ment  affirmed,  with  one  bill  of  costs  of  appeal.    No  opinion. 

Katherine  Murray,  as  Administratrix,  etc.,  of  James  Murray,  Deceased, 
Respondent,  t.  The  New  York  Central  and  Hudson  River  Railroad  Company, 
Appellant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  (Ingraham 
and  Laughlin,  JJ.,  dissented  on  the  ground  that  the  verdict  finding  the  plaintiff 
free  from  contributory  negligence  is  against  the  weight  of  evidence.) 

Abraham  Leavitt,  Appellant,  v.  Henri  De  Vries,  Respondent— Judgment 
and  order  affirmed,  with  costs,  on  opinion  on  former  appeal  (127  App.  Div.  721). 
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The  People  of  the  State  of  New  York  ex  rel.  James  O.  Collins,  Appellant,  v. 
John  F.  Ahearn,  as  President  of  the  Borough  of  Manhattan,  City  of  New  York, 
and  George  F.  Scannell,  Respondents. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion. 

Louis  Smyth  and  Others,  Appellants,  v.  Julius  B.  Fox,  Respondent. — Judg- 
ment affirmed,  with  costs,  on  opinion  of  Houghton,  J.,  on  former  appeaL  (See 
Murphy  V.  Fox,  128  App.  Div.  534.) 

The  People  of  the  State  of  New  York  ex  rel.  William  B.  Rafferty,  Appellant, 
v.  The  Board  of  Education  of  the  City  of  New  York  and  Others,  Respondents.— 
Orders  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Anna  Gross,  Appellant,  v.  Caesar  Basilea  and  Others,  Respondents. —  Orda 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

W.  R.  Howard  &  Company,  Respondent,  v.  Daniel  Marks,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

R.  Johnson  Irving,  Respondent,  v.  Charles  M.  Higgins,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Jolin  D.  Park  &  Sons  Company,  a  Corporation  Organized  under  the  Laws  of  the 
State  of  Kentucky,  Respondent,  v.  Charles  Hubbard  and  Others,  Appellants.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Young  Italy  of  the  United  States  of  America,  Appellant,  v.  Giuseppe  L.  Mag* 
gio  di  Geraci  and  Others,  Respondents.—  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Henry  Heilemann,  Appellant,  v.  The  Cleveland,  Cincinnati,  Chicago  and  St. 
IjOuIs  Railway  Company,  Respondent. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  George  Kemp  Real  Estate  Com- 
pauy«  Appellant,  v.  Frank  A.  O'Donnel  and  Others,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  Respondents. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Rutherfurd  Realty  Company,  Appellant,  v.  Willet  F.  Cook,  Respondent. 
Impleaded  with  Simon  Lindau.—  Order  modified  by  directing  the  payment  to  the 
plaintiff  of  the  amount  of  taxes,  water  rates,  insurance  and  ground  rent  and  the 
balance  to  the  defendants.  As  so  modified  order  affirmed,  without  costs.  No 
opinion.     Settle  order  on  notice. 

Minnie  Mainthow,  Respondent,  t.  Harold  Mainthow,  Sued  as  Harold  P.  Maio- 
thow.  Appellant.  (No.  2.)  — Order  reversed  and  motion  denied,  without  costs. 
No  opinion. 

Minnie  Mainthow,  Respondent,  v.  Harold  Mainthow,  Sued  as  Harold  P.  Main- 
thow, Appellant.  (No.  3.)  —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Minnie  Mainthow,  Respondent,  v.  Harold  Mainthow,  Sued  as  Harold  P.  Main- 
thow, Appellant.  (No.  4.)  —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   No  opinion. 

Minnie  Mainthow,  Respondent,  v.  Harold  Mainthow,  Sued  as  Harold  P. 
Mainthow,  Appellant.  (No.  6.)— Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 
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Henry  H.  Jackson,  Respondent,  v.  Ida  Stern,  Appellant,  Impleaded  with 
Sarah  Meryash,  Otherwise  Known  as  Sarah  Shapiro. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

Guiseppe  Lucchese,  Appellant,  v.  Joseph  Walker,  Respondent —  Order 
affirmed,  with  lien  dollars  costs  and  disbursements.     No  opinion. 

In.  the  Matter  of  the  Application  of  Robert  M.  Silverman,  Appellant,  a 
Stockholder  and  Director  of  Silverman  Jones  Construction  Company,  Respond- 
ent, for  a  Dissolution  of  the  Said  Company. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

Martin  L.  Ungrich,  Appellant,  v.  Henry  Uugrich,  Jr..  and  Martin  Ungrich, 
Individually  and  as  Executors  of  and  Trustees  under  the  Last  Will  and  Testa- 
ment of  Henry  Ungrich,  Deceased,  Respondents.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.    No  opinion. 

Harriet  K.  Janusch,  Appellant,  v.  Richard  Dudensing,  Jr.,  Respondent.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Anna  C.  M.  Webster,  Appellant,  v.  The  Columbian  National  Life  Insurance 
Company,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   (Laughlin,  J.,  dissented.)    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  George  B.  McClellan, 
Appellant,  Impleaded  with  William  R.  Hearst. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

Amie  Davis,  Respondent,  v.  William  P.  Fogarty  and  Otbers,  Appellants, 
Impleaded  with  Patrick  Alexander  Pogarty  and  Others. —  Order  modified  so 
that  it  shall  not  appoint  a  receiver  of  any  real  property  outside  of  this  State, 
and  as  so  modified  affirmed,  without  costs.  No  opinion.  Settle  order  on 
notice. 

William  S.  Phippen,  Respondent,  v.  Richard  J.  Dunphy,  as  Attorney  in 
Fact,  Representing  All  of  the  Underwriters  at  the  New  York  and  New  England 
Underwriters  at  Lloyds  of  New  York  City,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

Amy  N.  Frank  and  Harry  Mack,  Respondents,  v.  William  Carter  and  Others, 
Defendants.  Frank  H.  Curry,  Purchaser,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen  and  Commonalty  of 
The  City  of  New  York,  by  the  Counsel  to  the  Corporation,  Relative  to  Acquir- 
ing Title,  etc.,  to  AH  the  Lands,  etc.,  within  the  Lines  of  the  Grand  Boulevard 
and  Concourse  and  Nine  Transverse  Roads,  from  a  Point  on  East  One  Hundred 
and  Sixty-first  Street,  in  Said  City,  at  the  Intersection  of  Said  Street  and  Mott 
Avenue,  Northerly  to  Mosbolu  Parkway,  as  Laid  Out  and  Established  by  the 
Commissioners  of  Street  Improvements  of  the  Twenty-third  and  Twenty -fourth 
Wards  of  the  City  of  New  York,  Pursuant  to  the  Provisions  of  Chapter  180, 
Laws  of  1895.  Claim  of  Charles  W.  Tarbox,  Respondent.  The  City  of  New 
York,  Appellant.—  Order  affirmed,  with  ten  dolUrs  costs  and  disbursements. 
No  opinion. 

EUzur  V.  Foote.  as  Executor,  etc.,  of  Edward  S.  Stokes,  Deceased,  Respond- 
ent, V.  Mary  C.  Leary,  as  Administratrix,  etc.,  of  James  D.  Leary,  Deceased, 
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and  Daniel  J.  Leary,  Appellants. —  Order  afflrmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

Jacob  Kingheim,  Respondent,  v.  George  William  Schlichten,  Appellant. — 
Order  modified  by  confining  examination  of  defendant  to  the  cause  of  action  set 
forth  in  the  complaint,  and  as  so  modified  affirmed,  without  costs.    No  opinSon. 

Percy  N.  Lawrence,  Appellant,  v.  Atwood  Violett,  Respondent,  Impleaded 
with  William  E.  Bishop  (3  cases). —  Orders  affirmed,  with  ten  dollars  costs  and 
disbursements.    No  opinion. 

In  the  Matter  of  Acquiring  Title  by  The  City  of  New  York,  Respondent,  to 
Certain  Lands  and  Premises  Situated  on  the  Westerly  Side  of  Avenue  A,  or  Sut- 
ton Place,  etc..  Duly  Selected,  with  Other  Property,  as  a  Site  for  the  BlackwelFs 
Island  Bridge  Approach.  David  Shapiro  and  William  Carstens,  Appellants. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Edward  Mateme 
and  Julius  Hess,  as  Executors,  etc.,  of  Julius  Wolff,  Deceased,  Respondente, 
and  of  the  Application  of  Julius  Hess,  Respondent,  for  Leave  to  Resign  as 
Trustee  under  Said  Will.  Minna  Wolff,  Appelant;  Emil  Wolff  and  Others, 
Respondents. — Decree  affirmed,  with  costs.    No  opinion. 

Samuel  W.  Ehrich,  Respondent,  v.  Leo  0.  Dessar,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Liilie  Lawlor,  Respondent,  v.  Densmore-Compton  Building  Company  and  No. 
471  Park  Avenue,  Incorporated,  Appellants.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.    No  opinion. 

In  the  Matter  of  Acquiring  Title  by  The  City  of  New  York,  Respondent^  to 
Certain  Lands  and  Premises  Situated  on  the  Westerly  Side  of  Avenue  A,  or  Sut- 
ton Place,  and  the  Northerly  Side  of  Fifty-ninth  Street,  and  Southerly  Side  of 
Sixtieth  Street,  Between  Avenue  A,  or  Sutton  Place,  and  First  Avenue,  in  the 
Borough  of  Manhattan,  in  The  City  of  New  York,  Duly  Selected  with  Other 
Property  as  a  Site  for  the  Blaokwell's  Island  Bridge  Approach.  Catherine  Dunn 
and  Others,  Appellants.  —  Order  affirmed,  with  ten  dollars  costs  and  disburse 
ments.    No  opinion. 

The  Barrick  Publishing  Company,  Appellant,  v.  The  P.  &  D.  Publishing  Com« 
pany  and  Others,  Respondents,  Impleaded  with  Others.—  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Rosie  Press,  Appellant,  ▼.  The 
Warden  of  the  Common  Jail  of  the  County  of  New  York,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  (Laughlin,  J., 
dissented  on  the  ground  that  the  order  on  which  the  commitment  was  issued  was 
void,  in  that  the  receiver  was  not  a  party  to  the  litigation.) 

Albert  H.  DoUard,  Respondent,  v.  Benjamin  Koronsky,  Appellant. —  Detenni- 
nation  affirmed,  with  t^  dollars  costs  and  disbursements.  No  opinion.  (Ingra- 
ham,  J.,  dissented.) 

lu  the  Matter  of  the  Application  of  Justina  Slizuk,  as  Administratrix,  etc,  of 
Nastia  Eonkolniak,  Deceased,  Respondent,  for  and  under  Sections  2706-2700, 
Both  Inclusive,  of  the  Code  of  Civil  Procedure.  Jacob  Katzman,  Appellant.— 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
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Minnie  Stiefel,  Respondent,  ▼.  Ike  Stiefel,  Appellant.— Order  modified  by- 
reducing  alimony  to  $15  per  week  and  counsel  fee  to  $100,  and  as  modified 
affirmed,  without  costs.     No  opinion. 

Francis  Q.Hall,  Jr.,  Bespondent,  v.  The  Ferro  Machine  and  Foundry  Com- 
pany, Appellant. —  Order  modified  so  as  to  reduce  amount  specified  in  attach- 
ment to  $1,901.87,  and  as  modified  aflarmed,  without  costs.     No  opinion. 

Donald  Mitchell,  Respondent,  v.  Ebenezer  Hurd  and  James  W.  Halstead, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

Albert  II.  Woods,  Respondent,  ▼.  Jacob  P.  Adler,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.    No  opinion. 

Francisco  Galizio,  as  Administrator,  etc.,  of  Antonio  Qalizio,  Deceased, 
Respondent,  t.  Mary  McGuire,  Appellant,  Impleaded  with  Matthew  Lyons. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  (tf  Benjamin  Hart, 
Deceased.  Isabel  Lucchesi  Hart  Guillemin,  Appellant;  Estelle  Kitty  Hart  mid 
Michael  Hart,  Respondents.  —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.   No  opinion. 

In  the  Matter  of  the  Election  of  Officers  of  The  L.  Schepp  Company.  Her- 
man Obertubbesing,  Appellant;  The  L.  Schepp  Company  and  Others,  Respond- 
ents.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinioti. 

Estelle  A.  Chamberlain,  Respondent,  v.  Frederick  F.  Chamberlain,  Appellant. 
—  Order  modified  by  striking  out  provision  for  alimony  and  as  modified  affirmed, 
without  coats.    No  opinion. 

Samuel  J.  Stiebel  and  Others.  Copartners,  Doing  Business  under  the  Name  of 
Stiebel,  Hernsheim  &  Company,  Respondents,  v.  John  J.  Haigoey,  Appellant, 
Impleaded  with  John  Glassford  and  Ellon  Hollander. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    No  opinion. 

Bdna  D.  Kabn,  Respondent,  v.  Jacob  H.  Kahn.  Appelhmt.— Order  modified 
by  reducing  allowance  for  maintenance  of  plaintiff's  child  to  $400  per  annum, 
and  as  modified  affirmed,  without  costs.  (Clarke,  J.,  dissented  and  voted  for 
affirmance.) 

The  Norlhern  Counties  Investment  Trust,  Limited,  Respondent,  v.  Charles 
F.  Street  and  Others,  Appellants. — Order  modifle<l  by  striking  out  provision 
vriih  respect  to  the  production  of  the  letters,  and  as  modified  affirmed,  with  ten 
•dollars  costs  and  disbursements  to  respondent.    No  opinion. 

Sebastiano  Acardi,  as  Administrator,  etc.,  of  Giuseppe  Acardi.  Deceased, 
Appellant,  v.  New  York  Contracting  and  Trucking  Company,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Ida  Small,  Respondent,  v.  Clarence  J.  Housman  ai>d  Sailing  W.  Baruch, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  diabursemenis.  No 
opinion. 

The  People  of  the  S4;ate  of  New  York.  Respondent,  v.  Joseph  Ripandello, 
Appellant.  The  People  of  the  State  of  New  York,  Respondent,  v.  Star  Com- 
pany, Appellant.  The  People  of  the  State  of  New  York,  Respondent,  v.  Salva- 
App.  Div.—  Vol.  CXXXIII.        57 
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tore  Acardo,  Appellant.  The  People  of  the  State  of  New  York,  Respondent,  v. 
Giovanni  Gangi,  Appellant.  The  People  of  the  State  of  New  York,  Respond- 
ent, V.  Giuseppe  Adrogna,  Appellant  The  People  of  the  State  of  New  York, 
Respondent,  v.  Frank  Kenny,  Appellant.  The  People  of  the  State  of  New 
York,  Respondent,  v.  Charles  Baker,  Appellant.  The  People  of  the  State  of 
New  York,  Respondent,  ▼.  Nicolatto  Gkncralla  and  Giuseppe  Solomone.  Apt>el- 
lants. —  Motions  to  dismiss  appeals  granted  unless  appellants  have  their  appeals 
ready  for  argument  at  the  October  term. 

In  the  Matter  of  the  City  of  New  York,  etc.  (West  One  Hundred  and  SUty- 
third  Street).  In  the  Matter  of  the  Ci^y  of  New  York,  etc.  (West  One  Hundred 
and  Sixty-second  Street).  In  the  Matter  of  the  City  of  New  York,  etc.  (West 
One  Hundred  and  Sixty-first  Street).  In  the  Matter  of  the  City  of  New  York, 
etc.  (West  One  Hundred  and  Sixtieth  Street).— Motions  to  dismiss  appeals 
granted,  with  ten  dollars  costs. 

Thomas  Kirby,  Respondent,  v.  The  City  of  New  York,  Appellant. —  Motion 
to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Charles  M.  Preston,  as  Receiver,  etc.,  Respondent,  v.  Franklin  C.  Albee  and 
Others,  Impleaded,  Appellants. — Motion  to  dismiss  appeal  granted,  with  ten 
dollars  costs. 

In  the  Matter  of  George  Moeser,  etc.— Motion  to  dismiss  appeal  granted,  with 
ten  dollars  costs. 

In  the  Matter  of  George  Moeser,  etc.— Motion  to  dismiss  appeal  denied,  with 
ten  dollars  costs. 

City  Real  Estate  Company,  Respondent,  v.  Park  Construction  Company. 
Impleaded,  Appellant. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  coats. 

City  Real  Estate .  Company,  Respondent,  v.  Patrick  Gallagher,  Impleaded, 
Appellant.—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 

Ardil  R.  Mersereau  and  Others,  Individually  and  as  Administrators,  etc.. 
Appellants,  v.  James  E.  Bennet  and  Clarence  Schenck,  Respondents. —  Motion 
to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Mary  Kranichfelt,  Respondent,  v.  Hyman  Wallach  and  Others,  Appellants.— 
Motion  to  dismiss  appeal  denied,  on  payment  of  ten  dollars  costs,  and  on  pay- 
ment of  an  additional  ten  dollars  leave  is  given  to  respondent  to  apply  to  the 
court  below  to  open  her  default. 

Jeanette  K.  Hahn,  Respondent,  v.  Conried  Metropolitan  Opera  Company, 
Appellant.—  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless 
appellant  have  its  appeal  ready  for  argument  at  the  October  term. 

Emanuel  M.  Klein,  Respondent,  v.  William  A..  Hauflf,  Appellant,  Impleaded, 
etc.— Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs,  unless  appellant 
have  his  appeal  ready  for  argument  at  the  October  term. 

Florence  B.  Alley,  Appellant,  v.  Claude  S.Daly,  Respondent.— Motion  to 
dismiss  appeal  granted,  with  ten  dollars  costs. 

Rose  Sarti,  Respondent,  v.  Giovanni  B.  Sarti,  Appellant.— Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs. 

Ben jamin  Schwartz,  Respondent,  v.  The  State  Bank,  Appellant.— Application 
granted.     Order  signed. 
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.  Beckie  Diamond,  liespondent,  v.  Metropolitan  Life  Insurance  Company, 
Appellant.  Martin  Ench,  Respondent,  t.  New  York  Taxicab  Company,  Appel- 
lant. William  Knabe  &  Company  Manufacturing  Company,  Appellant,  v. 
William  Dinwiddle,  Impleaded,  etc.,  Respondent.  The  Turchin  Sheffield  Plate 
and  Sterling  Silver  Plate  Company,  Respondent,  v.  David  Lindenborn,  Appel- 
1  int.  New  York  Evening  Journal  Publishing  Company,  Respondent,  v.  Isaac 
Michaels  and  Others,  Appellants. —  Applications  for  leave  to  appeal  denied,  with 
ten  dollars  costs.     Orders  signed. 

Frances  A.  Becker.  Respondent,  v.  Daniel  Woodcock,  Appellant. —  Motion 
granted,  without  costs. 

Henry  M.  T.  Beekman,  Respondent,  v.  New  York  Taxicab  Company,  Appel- 
Innt.-- Motion  denied.  The  plaintiff  can  move  to  vacate  stay,  as  the  conditions 
upon  which  it  was  granted  have  not  been  complied  with. 

Clifford  N.  Searle,  Appellant,  v.  Halstead  &  Company,  Respondent.  The  City 
of  New  York,  Appellant,  v.  Henry  Corn  and  Charles  A.  Cowen,  Respondents. 
Simon  Dressel  and  Others,  Appellants,  v.  A.  Hupfel's  Sons,  Respondent. — 
Motions  denied,  with  ten  dollars  costs. 

Milton  Schnaier^fe  Company  v.  Emilio  B.  Grigsby. —  Motion  for  reargument 
denied.    Motion  for  leave  to  appeal  granted. 

Edmund  T.  Qifford  v.  The  City  of  New  York.— Motion  denied,  with  ten 
djllars  costs. 

Pietro  Pieti^roia,  as  Administrator,  y.  New  Jersey  and  Hudson  River  Railway 
and  Ferry  Company.— Motion  granted. 

Albert  London  v.  Louis  Meryash  and  Others. —  Motion  denied,  with  ten  dollars 
costs. 

John  D.  Crimmins  v.  Carlyle  Realty  Company. — Motion  granted  and  question 
certified. 

The  Pusey  and  Jones  Company  v.  Norbert  B.  Kates,  Impleaded. — Motion 
denied,  wiUi  ten  dollars  costs. 

Clara  Schumacher  v.  Great  Eastern  Casualty  and  Indemnity  Company  of  New 
Y'ork. — Motion  granted  and  question  certified. 

Casper  W.  Dean  v.  F.  R.  Long  Company. —  Motion  granted. 

Star  Company  v.  William  C.  Moore  and  Others. —  Motion  denied,  with  ten 
dollars  costs. 

New  York  University  v.  American  Book  Company. —  Motion  granted  and 
question  certified. 

George  H.  Montrose  v.  Michael  Levenson  and  Others. —  Motion  granted,  with 
ten  dollars  costs.    Settle  order  on  notice. 

Mary  E.  McNulty  v.  Patrick  J.  McNulty.—  Motion  granted  on  condition  that 
appellant  pay  ten  dollars  costs  awarded  on  the  motion  to  dismiss,  ten  dollars 
costs  of  opposing  this  motion,  and  giving  a  bond  in  the  penalty  of  one  thousand 
dollars,  with  sufficient  sureties,  to  pay  the  costs  in  the  court  below,  the  costs  of 
this  appeal  and  any  alimony  directed  to  be  paid  by  the  judgment;  the  bond  to 
be  approved  at  Special  Term.    Settle  order  on  notice. 

Thomas  Loughran,  an  Infant,  v.  Jordan  L.  Mott  Iron  Works.— Motion  granted. 
Settle  order  on  notice. 
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The  People  of  the  State  of  New  York  ex  rcl.  Deforest  Grant  and  OCher»  y. 
Atlantic  Terra  Cotta  Company  aad  Otkessi— Motion  denied,  with  tea  doUara 
costs.    Settle  order  on  notice. 

In  the  Matter  of  The  Public  Service  Commission  (Manhattan  Bridge  Roate, 
Revised).  In  the  Matter  of  The  Public  Service  Conunission  (Canal  Street  Route). 
In  tlie  Matter  of  The  Public  Service  Commission  (River  Avenue  Elevated  Road, 
The  Bronx). — Motions  gi-aated.     Settle  orders  on  notice. 

In  the  Matter  of  Wilbur  L.  Ball.—  Proceeding  dismiased*  Settle  oidcr  on 
aotice. 

In  the  Matter  of  Herbert  F.  Andrews.  In  the  Matter  of  Maurice  M.  Green- 
stein.  la  the  Matter  of  Matthew  P.  Doyle.  In  the  Matter  of  Edgar  Logan.  In 
the  Matter  of  Maurice  B.  Gluck.  In  the  Matter  of  Joseph  A.  Flannery.— 
References  ordered.    Settle  orders  on  notice. 


Second  Department^  June,  1909. 

Harrt  B.  HoLLms  and  Others,  Doing  Business  under  the  Name  and  Style  of 
H.  B.  Hx)LLiNS&  Company,  Appellants,  t>.  William  R.  Garrison,  Respond- 
ent, Impleaded  with  New  York  and  Java  Trading  Company  and  C.  Edwin 
Hunt,  Defendants. 

Practice  —  ea^  on  appeal  —  exldbits. 

Appeal  by  the  plaintiffs  from  as  order  of  the  Speeial  Term,  entei^  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  8th  day  of  March,  1!W. 
denying  a  motion  to  vacate  an  order,  granted  ecf  parCe,  extending  the  defendant's 
time  to  make  and  serve  the  case  on  appeal  until  one  week  after  the  delivery  to 
Schuyler  C.  Carlton,  his  attorney,  of  the  original  exhibits  in  the  posscasiea  of  the 
plaintiffs,  or  copies  thereof. 

Prk  CaRFAX :  We  do  not  think  the  original  erhibitB  should  be  taken  from  the 
custody  of  the  plaintiffs  nor  that  th^  shoald  be  put  to  the  expense  of  making 
copies.  If  the  exhibits  were  actually,  as  well  as  constructively,  in  the  possession 
of  the  court,  the  defendants  would  have  to  pay  the  expense  of  making  copies. 
The  plaintiffs  should  furnish  the  defendants  reasonable  opportunity  to  make 
copies  of  the  exhibits,  and  it  appears  to  be  undisputed  that  that  has  been  done. 
Inasmuch  as  the  defendant's  time  to  serve  the  case  on  appeal  has  expired  aod  a 
reversal  of  the  order  will  leave  him  in  default,  hi&  time  to  serre  the  case  on 
appeal  may  be  extended  until  ten  days  after  the  service  of  a  copy  of  the  ofder 
made  on  thia  appeal.  Hlrschberg,  P.  J.,  Jenka,  Gay  nor.  Rich  and  IVIiller,  JJ., 
coBcnTred.  Order  reversed,  with  ten  dollars-  costs  and  disbnrsemcnts,  and 
motion  granted,  with  costs;  ten  day9  to  serve  ease  after  service  of  copy  of  this 
order. 
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F&ED  LxoRAiLVH,  Appellant,  v.  Eo^cund  0.  Phillifs  and  Othera,  Defeudanfca, 
Impleaded  wiUi  Waxtbopb  Ltj^n,  Rospoodent,  and  Pbjcd  L.  Teiixy,  as 
Trustee,  etc.,  of  Edmund  C.  PhiIiLips,  a  Bankrupt,  Appellant. 

PBrtiiipn  —  banJcruptey  —  ihclMian-»f  interest  in  real  estate  in  sehedvXes — diseharffe. 

Appeal  from  an  order  of  the  Supreme  Court,  entered  in  the  office  of  the  clerk 
of  Suffolk  county  on  the  4th  day  of  February,  1909,  denying  appellants'  motion 
for  a  new  trial  npon  exceptions  taken  to  the  direction  made  at  a  Trial  Term  that 
the  jury  answer  certain  questions  iu  the  negative. 

Order  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Burr,  Rich  and 
Miller,  JJ..  concurred;  Woodward,  J.,  read  for  reversal. 

Woodward,  J.  (dissenting) :  This  action  is  for  the  partition  of  certain  premises 
in  the  town  of  Southampton,  Suffolk  county,  and  the  particular  point  in  contro- 
versy is  whether  an  undivided  one-sixth  interest  in  said  premises  is  owned  by  the 
defendant  Wauhope  Lynn,  or  by  the  defendant  Fred  L.  Terry,  as  trustee  of 
the  estate  of  Edmund  C.  Phillips,  a  bankrupt.  On  the  6th  day  of  April,  1904, 
Edmund  C.  Phillips,  one  of  the  parties  to  this  action,  was  seized  and  possessed 
in  fee  simple  of  the  one-sixth  interest  in  controversy,  subject  to  the  inchoate 
right  of  dower  of  his  wife,  the  defendant  Abble  Phillips.  This  fact  is  admitted 
by  the  pleadings.  On  that  date  there  were  three  judgments  outstanding  against 
the  defendant  Phillips,  and  for  the  purpose  of  getting  the  relief  offered  by  the 
Bankruptcy  Act,  Phiriips  on  that  day  filed  a  petition  in  bankruptcy  in  the 
United  States  District  Court  for  the  Eastern  District  of  New  York.  This  peti- 
tion set  forth  the  usual  jurisdictional  fact^  and  contained  the  schedules  in  the 
form,  and  verified  in  the  manner,  prescribed  by  the  act  of  Congress  and  the  gen- 
ral  orders  in  bankruptcy,  showing  an  entire  absence  of  property  real  and 
personal  of  every  nature  and  description,  except  certain  personal  property 
exempt  under  the  provisions  of  the  law,  and  specifically  alleged  that  he 
had  no  real  estate  nor  interest  therein  of  any  nature,  character  or  descrip- 
tion. An  order  was  entered  adjudging  Phillips  a  bankrupt,  and  the  mat- 
ter was  referred  to  William  G.  Nicoll,  referee  in  bankruptcy,  by  an  order 
of  tl»  court.  Subsequently  the  referee  in  bankruptcy  entered  an  order  recit- 
ing that  as  the  schedule  of  the  bankrupt  disclosed  no  assets  and  as  no  creditors 
appeared  at  the  first  meeting,  the  appointment  of  a  trustee  of  the  bankrupt's 
estate  was  not  then  desirable  and  dispensed  therewith  until  the  further  order  of 
the  court.  On  a  petition  for  a  final  discharge  from  all  his  debts  an  order  was 
duly  entered  on  the  24th  of  June,  1904,  discharging  said  Phillips  from  all  debts 
provable  against  his  estate  on  the  6th  day  of  April,  1904.  On  the  2d  day  of  May, 
1908,  the  defendant  Wauhope  Lynn,  with  full  and  actual  knowledge  of  all  the 
facts  above  set  forth,  took  and  received  from  the  said  Edmund  C.  Phillips  and 
wife  a  deed  purporting  to  convey  to  said  Wauhope  Lynn  all  the  right,  title  and 
interest  of  said  defendants  in  and  to  the  premises  in  controversy  in  this  action. 
This  action  was  commenced  on  the  17th  day  of  April,  1908,  and  the  deed  so 
made  was  a  conveyance  pendente  lite,  and  the  defendants  George  E.  Randall  and 
the  Cudahy  Packing  Company,  judgment  creditors,  then  learned  of  the  fact  that 
Phillips,  in  his  bankruptcy  proceedings,  had  suppressed  the  fact  of  Vds  owner- 
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ship  in  the  real  estate  in  question.  These  defendants  by  their  amended  answers 
set  up  these  facts,  and  on  the  26th  day  of  June,  1908,>  George  £.  Randall  pre- 
sented to  the  United  States  District  Court  a  petition  setting  forth  the  above  facts 
relating  to  the  suppression  in  the  petition  and  proceedings  previously  had,  and 
that  his  claims  against  the  bankrupt's  estate  had  not  been  paid  and  were  still  due 
and  owing,  and  thereupon  an  order  was  made  reopening  the  estate  and  referring 
it  back  to  the  referee  in  bankruptcy  to  take  such  further  proceedings  as  were 
required  by  the  law.  Such  proceedings  were  taken,  resulting  in  a  creditors' 
meeting,  at  which  the  claims  of  the  judgment  creditors  were  presented,  and  Fred 
L.  Terry  was  elected  trustee  of  the  bankrupt  estate.  The  trustee  accepted  the 
election  and  filed  his  bond,  which  was  duly  approved  on  the  15th  day  of  July, 
1908.  The  trustee  was  brought  into  the  action  by  supplemental  complaint,  set- 
ting forth  the  facts  by  which  it  was  claimed  the  title  to  the  one-sixth  interest  in 
the  premises  heretofore  owned  by  Phillips  was  vested  in  him,  as  trustee,  and  the 
defendant  Wauhope  Lynn  answered  the  supplemental  complaint  denying  the  title 
of  the  trustee  and  setting  up  that  he  was  seized  in  fee  simple  and  possessed  of 
said  interest  theretofore  of  Edmund  C.  Phillips  and  wife,  under  deed  of  said 
Phillips  and  wife,  dated  May  2,  1908.  It  is  plain  from  this  recital  of  facts, 
which  is  not  open  to  [question,  that  the  defendant  Lynn  stands  in  no  better 
position  than  Phillips;  he  claims  all  his  title  through  him,  and  to  support  the 
order  made  it  must  be  determined  that  Phillips  can,  under  the  provisions  of  the 
Bankruptcy  Law,  take  advantage  of  his  own  wrong,  in  violation  of  a  funda- 
mental principle  of  law.  In  Rigga  v.  Palmer  (115  N.  Y.  506,  511)  it  was  said  that 
' '  all  laws  as  well  as  all  contracts  may  be  controlled  in  their  operation  and  effect  by 
general,  fundamental  maxims  of  the  common  law.  No  one  shall  be  permitted  to 
profit  by  his  own  fraud,  or  to  take  advantage  of  his  own  wrong,  or  to  found  any 
claim  upon  his  own  iniquity,  or  to  acquire  property  by  his  own  crime.  These 
maxims  are  dictated  by  public  policy,  have  their  foundation  in  universal  law 
administered  in  all  civilized  countries,  and  have  nowhere  been  superseded  by 
statutes."  When  Phillips  entered  a  court  of  bankruptcy  asking  a  favor,  he  was 
bound  to  accept  the  conditions  imposed,  and  this  vested  the  legal  title  to 
his  property  in  the  trustee  to  be  appointed  by  the  court.  Conceding  the 
truth  of  his  testimony  in  the  case  at  bar,  that  at  the  time  of  making  the 
petition  he  believed  th:it  he  was  suiting  the  truth;  that  he  did  not  then 
know  that  he  owned  any  interest  in  this  real  property,  he  could  innocently 
claim  the  advantages  of  the  adjudication  so  long  only  as  he  believed  the 
truth  of  that  statement;  when  ho  knew  to  the  contrary  he  was  perpetrating 
a  fraud  upon  the  court  and  upon  bis  creditors  by  attempting  to  retain  the  bene- 
fits of  an  adjudication  which  was  based  upon  a  misrepresentation,  and  which 
ripened  into  an  actual  fraud,  rekting  back  to  the  original  misrepresentation,  by 
the  effort  to  avail  himself  of  the  benefits  without  paying  the  consideration  which 
the  law  exacts.  By  his  petition  Phillips  submitted  himself  to  the  jurisdiction  of 
the  United  States  District  Court;  the  court  likewise  took  original  jurisdiction  of 
the  estate,  but  the  adjudication  was  made  upon  the  facts  recited  In  the  petition, 
which  showed  that  there  was  no  occasion  for  the  appointment  of  a  trustee,  and 
he  was  discharged  on  the  facts  as  he  had  presented  them  to  the  court.    Whea 
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new  facts  came  to  light;  when  the  court,  under  the  authority  of  subdivision  8 
of  section  3  of  the  Bankruptcy  Act,*  reopened  the  proceedings  because  it  appeared 
that  they  were  closed  before  being  fully  administered,  there  was,  in  legal  effect, 
a  new  adjudication.  There  had  never  been  an  adjudication  of  bankruptcy  upon 
the  estate  of  Phillips,  because,  while  asking  relief,  he  had  concealed  an  impor- 
tant element  of  his  estate  from  the  court,  and  there  was  never  a  perfect  adjudica- 
tion until  the  court  had  before  it  all  of  the  facts;  until  it  had  before  it  not  only 
Phillips  and  a  part  of  his  estate,  but  Phillips  and  all  his  estate.  These  elements 
were  necessary  to  a  complete  adjudication;  were  necessary  to  the  jurisdiction  of 
the  court  to  relieve  the  debtor  from  his  obligations  to  creditors,  and  until  all  of 
the  matters  were  brought  in  that  provision  of  subdivision  u  of  section  57  of  the 
Bankruptcy  Act,f  that  ''claims  shall  not  be  proved  against  a  bankrupt  estate 
subsequent  to  one  year  after  the  adjudication,"  did  not  commence  to  run  until 
the  estate  was  brought  into  the  jurisdiction  of  the  court  in  its  entirety.  The 
original  adjudication  and  subsequent  discharge  of  Phillips  was  a  fraud  upon 
the  court;  it  had  never  adjudicated  upon  his  entire  estate;  that  was  not  before 
the  court  until  the  petition  of  George  E.  Randall  brought  it  there  in  June,  1908, 
and  Phillips  having  prevented  by  his  fraud  —  for  he  now  seeks  to  avail  himself 
of  what  he  claims  was  originally  a  mistake  —  the  adjudication  in  1904  was  never 
a  perfect  adjudication,  having  full  jurisdiction,  and  neither  he,  nor  one  claiming 
under  him,  with  full  notice  of  this  fraud,  can  claim  the  protection  of  this  pro- 
vision of  the  Bankruptcy  Law  in  this  court.  It  does  not  seem  to  be  necessary 
or  profitable  to  attempt  to  harmonize  the  conflicting  expressions  of  the  Federal, 
courts  upon  this  question,  which  may  be  determined  upon  principles,  and  the 
case  of  Page  v.  Waring  (76  N^  Y.  463)  does  net  pretend  to  deal  with  a  case  where 
the  petitioner  has  deceived  the  court  and  prevented  an  actual  adjudication.  The 
question  in  that  case  was  one  of  constructive  notice,  and  the  discussion  was 
incidental  to  that,  and  it  was  held  that  it  was  not  necessary  for  a  bankrupt  to 
include  in  his  schedules  or  otherwise  property  which  he  had  formerly  owned 
and  in  which  he  had  fur  a  long  time  ceased  to  have  any  interest.  That  is  quite 
a  different  matter  from  neglecting  to  include  property  which  he  actually  owns  at 
the  time  of  petitioning.  The  order  appealed  from  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

James  B&cith,  Respondent,  9.  Millikbn  Bbothers,  Inc.,  Appellant. 

Master  and  servant  —  negligence  —  injury  by  mae/iine  —  Employers*  Liability  Act 
—  tolio  is  a  superintendent. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court,  entered  in 
the  office  of  the  clerk  of  the  county  of  Richmond  on  the  8th  day  of  October,  1908, 
in  favor  of  the  plaintiff,  and  from  an  order  entered  in  said  clerk's  office  on  the  6th 
day  of  October,  1908,  denying  its  motion  for  a  new  trial  upon  the  minutes. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Hirschberg.  P.  J., 
Rich  and  Miller,  JJ.,  concurred;  Woodward,  J.,  read  for  reversal,  with  whom 
Burr,  J.,  concurred. 


*30  U.  S.  Stat,  at  Large,  546.— [Rkp.      f  5J0  U.  S.  Stat,  at  Large,  561.— [Rep. 
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Woodward,  J.  (disseiitiDg) :  On  the  Ist  day  of  February,  1907,  the  plaiatiff, 
TVith  Eugeue  A.  Miller,  Cresson  £.  Smith  and  Fred  EvaHs,  was  engaged  at  the 
defendant's  plant  at  Mariner's  Harbor,  Staten  Island,  in  adjusting  the  rollcis  of 
a  straightening  machine,  designed  to  straighten  steel  bar&  Tlie  naacfaine  was 
new,  and  the  work  under  way  was  fitting  the  machine  to  perform  its  work.  It 
h:ul  never  been  used  except  in  the  experimental  operations  necessary  in  the 
adjustment.  The  defendant's  plant  was  under  the  superintendence  of  one  Hans, 
and  Eugene  A.  Miller  is  described  as  being  the  foremsio  of  tho  finishing  end, 
with  C.  £.  Smith  as  his  assistant.  Miller  is  said  to  have  hired  the  plaintiff  and 
to  have  told  him  to  obey  C.  E.  Smith,  and  on  the  day  of  the  accident  the  latter 
told  plaintiff  to  get  a  wrench  and  go  around  on  top  of  certain  large  cog  wheels 
and  roach  over  and  screw  in  a  bolt  to  shift  one  of  the  rollers  a  little,  as  it  was  not 
straightening  the  beams  right.  Miller  stood  at  the  lever  with  which  the  machine 
was  started.  C.  E.  Smith  was  on  top  of  the  machine  and  the  plaiuUff  went  to 
the  place  where  the  bolt  was  to  be  turned,  and  while  engaged  in  this  work,  aad 
while  standing  upon  the  exposed  cogs,  he  beard  C.  £.  Smith  say,  "  Ail  right. 
Miller,  go  abend,"  and  before  be  could  get  off  from  the  cogs  the  machine  started 
and  the  plai  n  tiff's^  foot  wafl  caught  and  crushed  between  the  cogwheels,  and 
for  these  injuries  he  has  a  verdict  of  ^,000.  The  negligence  complained  of, 
and  for  which  the  plaintiff  has  a  verdict  (for  the  court  refused  to  permit  tlie 
jury  to  pass  upon  the  fact  that  the  machinery  was  not  guarded  as  required 
by  the  Labor  Law*),  is  that  of  0.  E.  Smith,  the  assistant  foreman,  in  directiag 
Miller  to  start  the  machine  while  the  plaintiff  w«*is  in  a  daugeroas  posi- 
tion, or  of  Miller,  the  foreman  of  the  finishing  end,  in  starling  the  machine 
without  being  in  a  position  to  see  phe  plaintiff  or^knowing  that  he  was  safe, 
and  this  upon  the  theory  that  these  men  were  performing  the  duties  of 
a  superintendent  within  the  meaning  of  tliat  term  as  used  in  the  Eoiploy- 
ers'  Liability  Act.t  The  defendant  appeals  from  tlie  judgment  and  from  an 
order  denying  a  motion  for  a  new  trial.  The  judgment  and  order  must  be 
reversed.  If  there  is  anything  that  is  clear,  it  is  that  neither  C.  E.  Smith  nor 
Miller  was  a  superintendent,  or  engaged  in  acts  of  superint^endenoe  in  the  work 
under  way  when  this  accident  occurred.  Four  men  were  engaged  in  a  common 
occupation  of  getting  this  machine  in  working  order;  tl>ey  were  turning  up  a 
bolt  here,  loosening  one  there,  and  trying,  after  each'adjustment,  to  see  if  the 
machine  would  properly  perform  the  work,  and  the  act  of  starting  the  machine 
for  such  trials,  or  of  directing  that  it  be  started,  was  no  more  an  act  of  superin- 
tendence than  the  act  of  the  plaintiff  in  turning  the  bolt;  it  was  merely  a  detail 
of  the  work,  in  which  all  four  of  these  men  were  engaged,  and  which  the  m^ter 
could  properly  delegate  to  any  competent  fellow-servant.  Certainly  !t  was  not 
the  duty  of  the  master,  nor  of  a  superintendent,  to  stand  over  this  machine  and 
direct  the  starting  of  the  same  every  time  it  was  to  be  tried  to  see  if  it  was  doing 
its  work  correctly,  and  unless  there  was  such  a  duty  the  mere  fact  that  one  or 
two  of  the  four  men  had  some  superior  authority  does  not  make  the  master 
liable  for  their  errors  in  the  performance  of  a  detail  of  the  work.    The  negll- 

♦See  Laws  of  1897,  chap.  415,  §  81,  as  amd.  by  Laws  of  1906,  chap.  3«6.—  [Rkp. 
fLaws  of  1908,  chap.  600.—  [Hep, 
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gence,  if  there  was  negligence,  was  that  of  0.  E.  Smith,  who  was  acting  merely 
as  a  signalman;  he  was  concededly  lower  in  authority  than  Miller,  and  yet  under 
the  plaintiff's  theory  he  was  giving  orders  to  the  latter.  The  truth  is,  however, 
that  C.  E.  Smith  was  not  giving  orders;  there  was  merely  a  natural  operation  of 
the  law  of  selection.  The  four  men  engaged  in  getting  the  machine  reiidj  for 
work  were  co-operating;  one  of  them  said  to  the  plaintiff  to  turn  up  a  certain 
bolt,  and  when  it  was  supposed  this  had  been  done,  the  word  was  given  to 
another  to  start  the  machine  to  see  if  the  turning  of  the  bolt  had  accomplished 
what  was  desired,  and  the  plaintiff  was  injured  either  because  of  his  own  negli- 
gence or  the  negligence  of  a  fellow -servant,  for  which  the  master  is  not  liable, 
€flther  at  common  law  or  under  the  Employers'  Liability  Act.  Indeed,  it  is  very 
doubtful  if  the  complaint  sets  out  a  cause  of  action  for  the  negligence  of  a 
upcrintendent.  The  allegation  of  the  complaint  is  that  the  "defendant's  fore- 
man having  and  exercising  superintendence  over  and  in  connection  with  this 
plaintiff  negligently  and  carelessly  conducted  himself  in  connection  with  said 
acts  of  superintendence,  and  negligently  and  without  warning,  started  the 
machine  in  connection  with  which  this  plaintiff  was  working,"  etc.  The  statute 
says  nothing  about  one  having  or  exercising  superintendence  over  an  individual; 
it  gives  a  cause  of  action  where  by  "  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employer  entrusted  with  and  exercising  superintendence 
whose  sole  or  principal  duty  is  that  of  superintendence,  or  in  the  absence  of 
«uch  superintendent,  of  any  person  acting  as  superintendent  with  the  authority 
or  consent  of  such  employer,"  which  obviously  refers  to  one  who  has  the  actual 
charge  of  the  general  work,  and  not  a  mere  foreman  who  is  given  immediate 
charge  of  men  and  who  works  with  them  in  the  performance  of  the  details  of 
the  work.  There  is  no  allegation  that  either  Smith  or  Miller  was  a  superin- 
tendent, or  that  the  superintendent  was  absent  and  that  either  of  them  was 
engaged  in  superintendence  with  the  authority  or  consent  of  Uie  defendant,  nor 
does  the  evidence  disclose  t^ny  facts  from  which  this  inference  may  properly  be 
drawn.  The  conclusion  which  I  have  retiched  makes  it  unnecessary  to  discuss 
the  sufficiency  of  the  notice  under  the  Employers'  Liability  Act,  or  the  excep- 
tions taken  to  the  refusal  of  the  learned  court  to  charge  certain  requests  of  the 
defendant*  The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event.    Burr,  J.,  concurred. 


Annie  Donnelly,  Appellant,  v.  Samuel  Eatz,  Respondent. 

Negligenjce  —  landlord  and    tenant  —failure    to    UglU   hallway  —  eontributarp 

negligence. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court,  entered  In 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  30th  day  of  November, 
1908,  in  favor  of  the  defendant  dismissing,  plaintiff's  complaint  at  the  close  of 
her  evidence. 

Judgment  affirmed,  with  costs.  No  opinion.  Jcnks,  (Jaynor  and  Burr.  JJ., 
concurred;  Woodward,  J.,  read  for  reversal,  with  whom  Miller,  J.,  concurred. 
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Woodward,  J.  (dissenting):  The  learned  court  at  the  trial  dismissed  the  com- 
plaint upon  its  own  motion  on  the  ground  that  there  was  a  failure  to  show  free- 
dom from  contributory  negligence,  saying:  *'  I  am  going  to  hold  that  you  have 
not  made  out  absence  of  contributory,  negligence,  but  more  than  that  the  case 
discloses  contributory  negligence."  Of  course,  in  a  case  of  this  kind,  the  plain- 
tiff on  appeal  is  entitled  to  the  most  favorable  view  of  the  evidence  which  the 
Jury  might  properly  have  taken,  and  I  am  of  opinion  that  the  learned  court 
erred  in  its  disposition  of  this  case.  The  facts  disclosed,  or  it  was  assumed  that 
they  did,  that  the  defendant  was  guilty  of  negligence  in  that  he  had  failed  to 
comply  with  the  provisions  of  the  Tenement  House  Act  requiring  halls  in  such 
buildings  to  be  lighted  at  night.*  The  plaintiff  testified  that  there  was  no  light 
in  the  hall  on  the  occasion  of  the  accident;  that  the  landlord  had  repeatedly 
refused  to  supply  lights.  The  plaintiff  testified,  without  objection,  that  the 
premises  occupied  by  her  was  a  tenement  house;  that  she  had  been  there  about 
two  months;  that  no  light  was  furnished  in  the  hall;  that  she  had  been  in  the 
habit  of  lighting  the  toilet  room,  directly  opposite  her  dining  room,  with  a  small 
lamp;  that  on  the  night  of  the  21st  of  October,  1905,  between  seven  and  eight 
o'clock,  she  was  getting  supper  for  her  children  who  were  coming  in;  that  she 
took  the  little  lamp,  as  was  her  custom,  walked  out  along  the  hall,  "and  I  put 
my  hand  over  and  felt  the  knob  of  the  door.  Walked  as  far  as  the  knob  of  the 
door  when  I  thought  I  had  the  right  handle.  In  going  there  I  walked  along  like 
that  (indicating).  I  thought  I  had  the  right  handle  of  the  door  and  opened  it,  it 
was  partly  open  and  I  thouuht  it  whs  the  toilet  and  stepped  in  and  went  down, 
and  I  don't  know  any  more."  It  seems  that  there  were  two. doors  very  near 
together;  one  door  led  into  the  toilet  room,  the  other  to  the  cellar,  and  it  was 
this  cellar  door  which  was  partially  opened  and  which  her  hand  found  as  she 
groped  in  the  darkness.  A  picture  in  evidence  shows  the  two  doors  to  have  been 
separated  only  by  the  casing,  and  the  plaintiff  testified  that  she  had  not  at  that  time 
lighted  her  dining  room  or  kitchen;  that  it  was  about  their  supper  time;  that  she 
had  prepared  supper  and  was  waiting  for  her  boys  to  come  in;  that  there  w:is 
some  light  coming  into  her  rooms  from  outside,  but  that  the  hall  was  pitch  dark 
when  she  started  to  place  the  light  in  the  toilet  room.  This  was  not  the  case  of 
a  stranger  going  heedlessly  forward  into  a  dark  hall,  nor  yet  that  of  a  passenger 
on  a  sleeping  car  going  out  and  opening  a  vestibule  door;  it  was  a  mother  pre- 
paring the  home  for  the  incoming  of  her  children.  The  statute  made  it  the  duty 
of  the  landlord  to  light  the  halls.  He  neglected  this  duty,  and  the  mother  was 
placing  a  light  in  the  toilet  room,  this  being  necessary  because  of  the  absence  of 
light  in  the  hall.  In  performing  this  duty,  which  belonged  to  the  landlord,  and 
while  feeling  her  way  in  the  darkness,  she  found  a  door  partially  open.  She 
knew  that  the  two  doors  were  near  together,  but  she  was  not  bound  to  keep  all 
the  details  in  mind  all  of  the  time,  as  a  matter  of  law,  to  meet  the  requirements 
of  reasonable  care.  She  testified  that  she  walked  along  the  hall,  feeling  her  way. 
which  was  an  evidence  of  some  degree  of  care;  it  was  evidence  that  she  was  not 
carelessly  proceeding,  and  whether  it  was  negligent  for  her  to  step  inside  of  a 

*  See  Laws  of  1901,  chnp.  834,  §  82.—  [Rep. 
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partially  open  door^  believing  that  she  was  entering  the  toilet  room,  was,  I 
believe,  a  question  for  the  jury.  She  could  safely  step  into  the  toilet  room; 
there  was  no  danger  to  be  apprehended  in  doing  that.  The  danger  lay  in  step- 
ping into  the  cellarway,  which,  we  may  infer  from  the  evidence,  descended 
immediately  from  the  doorway,  and  which  was  such  a  danger  as  the  statute  was 
designed  to  guard  against.  It  is  probably  true  that  it  was  not  negligence  on  the 
part  of  the  landlord  to  construct  the  hallway  and  doors  as  was  done  in  this  case, 
provided  he  had  complied  with  the  statute  and  provided  light;  but  to  midntaiu 
these  doors,  one  of  them  necessarily  used  mnny  times  each  day,  and  one  of  them 
leading  to  a  dangerous  descent,  in  Juxtaposition,  was  to  invite  just  such  an  acci- 
dent as  has  happened.  While  it  is  true,  of  course,  that  the  plaintiff,  knowing 
that  the  hall  was  dark,  had  no  right  to  rely  upon  the  defendant  having  discharged 
his  duty,  she  had  a  right,  in  the  exercise  of  reasonable  care,  to  go  to  this  toilet 
room  for  the  purpose  of  placing  a  light,  and  she  was  not  bound  absolutely  to 
know  which  door  she  was  opening;  it  was  a  question  for  a  jury  to  determine,  in 
view  of  the  degree  of  care  which  she  testified  to,  and  which  was  not  disputed, 
whether  she  had  exercised  that  reasonable  degree  of  care  which  a  reasonably 
prudent  woman  would  or  should  have  exercised  under  the  same  circumstances. 
She  had  prepared  her  supper  by  the  firelight  and  such  light  as  came  in  through 
the  windows;  she  was  getting  ready  for  the  boys  to  come  home,  and  in  doing- 
this  she  was  discharging  her  household  duties.  When  she  went  into  the  hallway 
with  her  matches  for  the  purpose  of  lighting  the  lamp  in  the  toilet  room,  she  was 
continuing  these  duties;  a  duty  made  necessary  by  the  neglect  of  the  landlord  to 
perform  a  statutory  duty,  and  it  would  be  difficult  to  suggest  just  what  lack  of 
care  was  manifest  on  her  part — of  that  reasonable  care  which  people  usually 
manifest  under  such  circumstances.  Of  course,  she  might  have  opened  the  door, 
struck  a  light  and  peered  in,  but  that  would  be  exercising  a  very  high  degree  of 
care,  and  she  was  not  bound  to  do  this  —  reasonable  care  is  the  rule,  and  what 
constitutes  reasonable  care,  where  the  evidence  shows  afl^rmatively  any  degree  of 
care,  is  properly  for  the  jury,  not  f<ir  the  court.  The  case  of  Bruglier  v.  Bucli- 
tenkirch  (167  N.  Y.  158),  where  the  plaintiff,  on  a  bright,  clear  day,  entered  a 
darkened  hallway  with  which  she  was  entirely  unacquainted,  walked  back 
toward  the  end  of  the  hall  and  fell  down  three  steps  leading  to  a  lower  floor,  is 
clearly  not  controlling  here.  In  that  case  the  plaintiff  gave  no  evidence  of  any 
degree  of  care;  she  simply  walked  in  out  of  the  bright  sunshine  into  a  dark  hall 
and  walked  along,  evidently  assuming  the  hallway  to  be  level,  but  taking  no 
pains  to  know  her  surroundings.  Here  the  plaintiff  gives  evidence  that  she  was 
proceeding  with  caution;  and  in  order  to  sustain  the  judgment  of  nonsuit  we 
must  be  able  to  say  that  she  was  bound  to  distinguish  in  the  darkness  between 
these  two  doors,  the  knobs  of  which  were  only  a  few  inches  apart,  where  one  of 
the  doors,  and  this  the  dangerous  one,  was  found  open.  In  the  case  now  before 
us  the  plaintiff,  after  producing  two  witnesses  to  show  that  there  were  no  lights 
furnished  in  the  hall,  ofifered  to  produce  other  witnesses  to  the  same  effect,  and 
was  met  with  the  declaration  of  the  court  that  it  would,  on  the  evidence  as  it 
then  stood,  dismiss  the  complaint,  and  while  plaintiff's  counsel  admitted  that  he 
had  no  further  evidence  upon  the  question  of  contributory  negligence,  I  think 
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tlie  c»se  presented  was  one  whidi  demanded  that  tke  case  proceeds  In  the  case 
of  IhlsenbMk  v.  Ouhring  (191  N.  Y.  674),  where  the  plaintiff  was  a  guest  ia  the 
house  and  went,  as  he  supposed,  to  the  toilet  room,  but  instead  to  the  cellar 
stairs,  it  was  held  tliat  he  was  guilty  of  ceotributory  Begligence,  but  it  was  upon 
the  proposition  that  Ite  was  ignorant  of  the  situation,  and  tbat  he  proceeded  with- 
out any  effort  to  inform  himself  of  tlie  situation.  And  there  he  could  have  taken 
one  or  two  steps  after  passing  tiurough  the  door  before  restching  the  cellar  stairs, 
wittle  in  tbe  case  at  bar  tbe  rery  first  moTe  inside  of  the  door  appears  to  have 
brought  the  plaintiff  to  disaster.  Of  course,  it  is  easy  enough  now  to  point  out 
how  she  might  have  avoided  the  accident;  but  the  question  is^  under  all  the  cir- 
cumstances as  they  appeared  at  the  time  of  the  accident^  would  a  reasonably 
prudent  person  have  acted  as  she  did  ?  That  she  exercised  some  care  ia  feeling 
her  way  along  the  hallway  is  certain  from  the  evidence;  that  she  had  in  miod 
the  situation,  and  that  she  supposed  she  had  reached  the  closet  door,  is  quite 
apparent;  and  because  she  made  an  error  in  the  darkness  and  sustauied  an 
injury,  whidi  was  not  to  have  been  apprehended  had  the  defendant  furnished 
the  tight  which  the  statnte  required,  are  we  to  say  that  she  was  not  entitled  to 
the  judgment  of  the  jury  upon  tbe  question  of  contributory  negligence?  I 
think  not;  I  think  tbe  case  presented  evidence  of  care.  Whether  that  was  the 
reasonable  degree  of  care  which  the  circumstances  demanded  was  iK>t  a  questioa 
of  hLW.  but  of  fact.  Piper  \.  JV.  Y.  C,  db  K  K  R  R  C».  (156  N.  Y .  224)  does 
not  present  an  analogous  case;  the  facts  were  so  eniir^y  different  as  to  make  the 
reasoning  in  that  case  absc^utely  inapplicable  to  the  case  now  before  us.  Tbe 
cases  relied  upon  by  the  respondent  are  extreme  cases  of  gross  negligence,  and 
have  no  relation  to  a  case  where  one  in  the  discharge  of  the  ordinary  rootijie  of 
daily  life  naeeta  with  an  accident.  "The  question  is,"  as  suggested  by  the 
court  in  P^tom  v.  If.  Y.  C.  db  K  B.  R  R.  Ce.  (118  N.  Y.  355>,  "whether  the 
injured  party,  under  all  of  the  circumstances  of  the  case,  exercised  that  degree 
of  care  and  caution  which  prudent  persons  of  ordinary  intelligence  usually  exer- 
cise under  like  circumstances.  This  rule  must  in  all  cases,  except  those  marked 
by  gross  and  inexcusable  negligence,  render  the  question  involved  one  of  fact 
for  the  jury."  In  the  case  now  under  considciation  there  was  no  gross  or  inex- 
cusable negligence;  there  was  no  going  forward  in  utter  ignorance  of  tbe  situa- 
tion and  without  care,  as  in  the  cases  relied  upon  by  the  defendant,  but  a  delib- 
erate going  forward  to  perform  one  of  the  household  duties  in  the  usual  way, 
with  a  resulting  accident.  The  case  of  Lather  ▼.  Bammanjt  (122  App.  Div.  13)  is 
clearly  distingoishable.  That  was  a  close  case,  two  of  the  five  justices  sitting 
dissenting  in  a  memorandum,  and  the  decision  seems  t4)  have  hinged  almost 
entirely  upon  the  fact  that  the  plaintiff  in  that  action^  going  into  a  hall  which  be 
knew  was  dark,  closed  the  dining  room  door  behind  him,  thns  shutting  off  all  the 
light  which  might  have  been  afforded,  and  which  the  evidence  indicated  was 
sufficient  to  have  disclosed  to  the  plaintiff  the  knob  of  the  bathroom  door,  which 
he  was  seeking.  In  the  case  now  before  us  the  gas  had  not  been  lighted  for  the 
evening;  the  plaintiff  went  into  the  hallway  for  the  purpose  of  placing  a  light 
in  the  toilet  room,  and  it  was  while  performing  this  duty,  which  under  the 
statute  belonged  to  the  landlord,  that  she  met  with  this  accident    In  S^nney  v. 
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Minelander  (28  App.  Div.  246;  ftffd.,  163  N.  Y.  576)  and  in  Broicn  v.  Wittn'r  (13 
App.  Div.  135),  the  First  Department  held  that  it  ttrs  not  contributory  negli- 
gence, as  a  matter  of  law,  for  a  phiintiff  to  nse  stairways  and  halls  of  a  semi- 
public  character  in  tike  absence  of  a  light,  even  where  tliey  knew  of  defects  in 
the  cari^ets  or  mattings;  and  a  like  doctrine  was  held  by  this  court  in  Lee  t. 
Ingraham  (106  App.  Div.  167),  Mr.  Justice  BAiiTLfTTT  writing.  It  was  conceded 
in  tlie  Lather  Com  {supra)  that  the  violation  of  the  provisions  of  section  82  of  the 
Tenement  House  Act  (Laws  of  1901,  chap.  834)  afforded  evidence  sufficient  to 
justify  a  recovery;  the  case  turned,  as  here,  upon  the  question  of  contributory 
negligence,  and  great  stress  was  laid  upon  the  fact  that  when  **he  walked  out 
of  the  dining  room  he  knew  that  the  hall  was  dark,  yet  he  deliberately  shut  the 
door  and  excluded  what  light  there  was  from  his  apartment,  knowing  that  the  door 
of  the  bathroom  and  the  stairway  were  immediately  adjoining."  "  The  darkness 
of  the  hallway,"  say  the  court,  "which  caused  the  accident,  was  thus  brought 
about  by  his  own  act  in  excluding  the  light  from  the  dining  room,  which  would 
have  enabled  him  to  see  the  door  to  the  bathroom  without  exposing  him  to  the 
risk  of  falling  down  the  stairway.  The  plaintiff  knew  that  adjoining  the  bath- 
room door  was  the  stairs,  and  yet  deliberately  closed  the  door  and  shut  off 
light  by  which  he  could  see  where  the  door  of  the  bathroom  was,  and  in  groping 
around  in  the  daik  mistook  the  stairs  for  the  d(M)r.  The  immediate  cause  of  the 
hvck  of  light  was  the  act  of  the  phiintlff  in  closing  the  dining  room  door,  which 
excluded  it  from  the  liall."  In  tlie  ciise  at  bar  there  was  no  affirmative  act  on 
the  pait  of  the  plaintiff  to  exclude  the  light.  On  the  contrary,  she  was  in  the 
very  act  of  providing  a  light  which  would  have  tlie  effect  of  lessening  the  land- 
lord's liabilities,  and  having  f uruislied  evidence  of  some  degree  of  care  in  going 
U>  this  doorway  in  the  dark,  a  question  was  presented  for  the  jury,  and  the  court 
erred  in  taking  it  from  them.  The  Lather  Com  (supra),  as  I  have  alrcatly  sug- 
gested, was  a  close  one,  and  the  fact  that  the  learned  justices  disagreed  upon  the 
point  would  indicate  that,  under  the  rule  which  requires  that  where  different 
inferences  may  be  dmwn  from  the  facts,  it  is  for  the  jury,  the  decision  was  one 
Bot  to  be  followed  beyond  the  peculiar  facts  of  that  case,  while  the  great  weight 
of  autliority  is  in  favor  of  submitting  questions  of  this  character  to  the  jury 
under  proper  instructions.  The  physical  facts  in  coimectiou  with  this  accident 
are  very  similar,  but  the  distinguishing  acts  of  the  plaintiff  are  entirely  lacking. 
It  is  true,  of  coiu*se,  that  the  plaintiff  might  have  lighted  the  gas  in  her  dining 
room,  and  then  opened  the  door  into  the  hallway,  and  that  this  would,  perhaps, 
have  afforded  sufficient  light  so  that  she  might  have  distinguished  between  the 
two  doors;  but  this  relates  to  the  degree  of  care  which  she  might  have  taken, 
and  negligence  is  not  based  upon  what  we  can  see,  after  an  accident  has  hap- 
pcnedL,  might  have  been  done  to  prevent  it,  but  what  retisonably  minded  people 
would  have  done  under  the  same  circumstances  at  the  time,  and  this  is  always 
a  question  for  twelve  men,  duly  chosen  from  the  ordinary  walks  of  life,  rather 
than  the  court.  The  judgment  appealed  from  should  be  reversed,  with  costs. 
Miller,  J.,  concurred. 
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TiLLiK  Strobel,  an  Infant,  by  Amanda  Strobel,  Her  Guardian  ad   Litem 
Respondent,  «.  Fannie  Liebmann  and  Others,  Appellants. 

Negligence  —  landlord  and  tenant  —  injury  to  child  from  door  of  eeUaruay. 

Appeal  by  the  defendants  from  a  judgment  of  the  Supreme  Court,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  19th  day  of  October,  1908, 
in  favor  of  the  plaintiff,  and  from  an  order  entered  in  said  office  on  the  same 
day  denying  defendants*  motion  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  Gayuor,  Burr 
and  Rich,  JJ.,  concurred;  Woodward,  J.,  read  for  reversal. 

Woodward,  J.  (dissenting) :  I  cnnnot  concur  in  the  affirmance  of  this  judg- 
ment. The  evidence  shows  that  the  plaintiff  entered  an  inclosure  surrounding  a 
cellarway  to  the  tenement  house  where  she  resided  with  her  parents,  and  that 
she  got  down  on  her  hands  and  knees  to  peer  into  the  opening  to  the  cellar,  and 
that  while  so  situated  the  door  or  covering  of  the  opening  fell  and  produced  the 
injuries  from  which  she  suffers.  The  negligence  alleged  is  that  when  this 
covering  was  opened  it  did  not  lean  back  against  the  house,  but  stood  nearly 
perpendicular,  so  that  a  slight  jar  would  be  likely  to  throw  it  down.  Thtf  pri- 
mary purpose  of  the  covering  was  to  keep  the  cellar  way  closed  so  that  it  should 
not  be  dangerous;  it  was  only  when  open,  if  at  all,  that  the  covering  presented 
any  element  of  danger,  and  there  is  nothing  In  the  evidence  here  to  show  that 
the  landlord  had  any  notice  of  the  alleged  defect,  or  that  there  had  ever  been 
any  suggestion  on  the  part  of  any  one  that  the  covering,  when  open,  was  dan- 
gerous—  that  it  was  likely  to  fall  in  such  a  way  as  to  injure  anyone.  The 
question  is,  would  any  reasonable-minded  man,  seeing  this  covering  open,  and 
assuming  it  to  have  been  standing  in  the  manner  that  it  is  claimed  it  did  stand, 
nearly  perpendicular,  have  anticipated  this  accident,  or  any  other  similar  acci- 
dent ?  Suppose  the  landlord  had  actually  seen  it  standing  there.  Was  he 
bound,  in  the  exercise  of  reasonable  care,  to  have  anticipated  that  it  would  fall, 
or  that,  if  it  fell,  it  would  produce  any  damage?  It  was  not  designed  to  In* 
kept  open;  it  would  probably  be  open  only  for  short  periods,  and,  if  it  fell,  it 
v/ould  not,  in  the  range  of  reasonable  probabilities,  do  any  harm.  A  door  of  a 
bouse,  designed  for  closing  out  the  elements,  might  be  forced  shut  by  a  sudden 
draft  of  wind,  and  if  a  child  happened  at  the  time  to  have  its  fingers  in  the  right 
place,  it  might  jam  them,  but  no  one  would  think  of  charging  a  landlord  with 
negligence  because  he  had  not  anticipated  such  an  accident  and  guarded  against 
it  by  providing  a  fastening  which  would  prevent  it,  and  I  am  unable  to  dis- 
cover any  higher  probability  of  the  one  accident  than  the  other  in  anything 
which  the  evidence  here  discloses.  I  think  this  case  comes  within  the  reasoning 
and  principle  of  Smith  v.  Donnelly  (93  App.  Div.  669)  and  that  the  judgment 
and  order  appealed  from  should  be  reversed. 
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In  the  flatter  of  Proving  the  Last  Will  and  Testament  of  Samuel  W.  Eager, 

Deceased. 

Samuel  W.  Eager,  Jr.,  Appellant ;  ^Iart  B.  RoosAand  Another,  Respondents. 

Will  —  testamentary  capacity — subaeqxunt  insanity — jui*y  trial. 

Appeal  by  the  proponent,  Samuel  W.  Eager,  Jr.,  from  a  decree  of  the  surro- 
gate of  the  county  of  Orange,  entered  on  the  aOth  day  of  December,  1907. 

Decree  of  the  Surrogate's  Court  of  Orange  county  affirmed,  with  costs.  No 
opinion.  Hirschberg,  P.  J.,  Woodward  and  Miller,  JJ.,  concurred;  Burr,  J., 
read  for  reversal,  with  whom  Rich,  J.,  concurred. 

Burr,  J.  (dissenting) :  Samuel  W.  Eager  died  February  5,  1907.  He  left  a 
paper  dated  April  21,  1899,  purporting  to  be  his  hist  will  and  testament.  It  is 
not  denied  that  this  paper  was  executed  by  him  on  the  day  of  its  date  in  the 
presence  of  two  witnesses  and  with  all  the  formalities  prescribed  by  the  statute.* 
After  a  long  contest  this  will  wns  denied  probate  by  the  Surrogate's  Court  of 
Orange  county  upon  the  ground  that  at  the  date  of  the  execution  thereof  the 
aiid  Samuel  W.  Eager  was  not  possessed  of  testamentary  capacity  and  that  his 
signature  thereto  was  obtained  by  undue  and  improper  influences  exercised  over 
him  by  his  son.  The  provisions  of  this  will  are  exceedingly  simple.  By  it  the 
sum  of  $2,000  is  given  to  each  of  his  daughters,  Mary  B.  Roosa  and  Ida  S.  Gal- 
loway. The  residue  of  his  property  is  given  to  his  son,  Samuel  W.  Eager.  Jr., 
who  is  appointed  executor.  The  entire  estate,  consisting  of  personal  property 
and  a  farm  situated  in  Orange  county,  is  valued  at  between  |20,000  and  $25,000. 
Decedent's  daughters  were  married  in  October,  1891,  and  went  to  live  in  Pennsyl- 
vania. He  remained  with  his  son  upon  the  farm  where  he  had  lived  for  many 
years.  The  paper  offered  for  probate  was  executed  under  the  following  circum- 
stances: On  the  day  of  its  date  Mr.  Eager  drove  from  his  farm  at  Neelytown  to 
Montgomery,  a  distance  of  four  miles,  and  there  went  to  the  office  of  an  attor- 
ney. He  was  alone.  Some  days  before  that  he  had  met  the  attorney  in  the 
street  of  the  village  and  told  him  that  he  was  coming  into  his  office  to  have  him 
draw  a  will  for  him.  On  the  day  in  question,  after  an  interview  with  the  attor- 
ney, the  paper  offered  for  probate  was  prepared  and  read  over  by  the  deceased. 
He  was  then  told  that  it  would  be  necessary  to  have  two  witnesses,  and  he  went 
out  and  secured  the  attendance  of  two  friends  of  his,  business  men  of  the  vil- 
lage, whose  places  of  business  were  about  a  block  distant.  One  of  them  he  had 
known  for  thirty  or  forty  years,  the  other  for  twenty-five  years.  Each  of  them 
had  transacted  business  with  him.  Etich  of  them  testified,  not  only  as  to  the  for- 
malities of  execution,  buc  also  that  Mr.  Eager  was  of  sound  and  disposing  mind 
and  memory.  After  it  had  been  executed  the  paper  was  placed  in  an  envelope  by 
the  attorney  and  handed  to  Mr.  Eager,  who  put  it  in  his  pocket  and  took  it  away. 
According  to  the  testimony  of  the  proponent  of  the  will,  it  was  found  in  a  desk 
used  by  the  decedent  a  short  time  after  his  death.  The  paper  executed  on  that 
day  was  an  exact  duplicate  of  another  paper  executed  by  Mr.  Eager  on  April  24, 
1894,  except  that  the  subscribing  witnesses  were  different.    That  paper  was  exe- 
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cuted  under  the  following  circumstances :  On  the  morning  of  the  day  meutioued 
Samuel  W.  Eager,  Jr.,  told  George  W.  Pitts,  a  neighbor,  that  his  father  was  ill 
and  that  he  wished  him  to  go  to  Goshen,  about  eight  miles  distant,  and  secure 
the  attendance  of  Mr.  Mills,  an  attorney  having  an  office  in  that  place,  who  had 
transacted  business  for  the  elder  Eager  for  a  number  of  years.  Mr.  Mills  and 
Mr.  Pitts  returned  together,  reaching  Mr.  Eager's  house  about  noon.  Mr.  2tlills 
went  into  the  room  where  he  was  sitting,  inquired  after  his  health,  and  asked  him 
what  he  wanted  him  to  do.  Mr.  Eager  replietl  that  be  wanted  him  to  draw  a 
will  for  him.  The  son  then  brought  a  pen  and  ink.  Mr.  Mills  had  a  blank  form 
for  a  will  with  him.  After  this  the  sou  left  the  room  and  no  one  was  present 
with  Mr.  Eager  except  Mr.  Mills.  He  testifies  that  instructions  as  to  the  disposi- 
tion of  his  property  and  the  names  of  the  objects  of  his  bounty,  together  with 
the  names  and  addresses  of  the  hu.<ibands  of  his  daughtera,  were  given  to  him  by 
Mr.  Eager.  Ho  then  drew  the  wnll  in  accordance  with  these  instructions,  and 
after  it  had  been  written  read  it  aloud  and  then  handed  it  to  Mr.  Eager,  who  read 
it  himself.  He  then  stated  that  he  wished  Mr.  Mills  and  Mr.  Pitts  to  act  as  wit- 
nesses to  the  will.  Mr.  Pitts  ^vas  called  in  and  the  paper  was  then  signed  and 
executed,  after  which  it  was  handed  to  Mr.  Eager,  who  said  that  he  would  put  it 
in  the  safe  in  the  hall,  or  give  it  to  his  son  to  put  in  the  safe  in  the  hall.  Mr. 
Mills  further  testifies  that  after  that  Mr.  Eager,  his  son,  the  housekeeper,  Mr. 
Pitts  and  he  went  into  the  dining  room  and  had  dinner  together,  after  which  he 
returned  to  his  office.  In  an  effort  to  defeat  the  probate  of  the  will  offered  and 
executed  in  April,  1899,  the  daughters  of  the  decedent  introduced  evidence  to  the 
effect  that  almost  immediately  after  the  execution  of  this  paper  in  April.  1S94, 
3Ir.  Eager  became  violently  insane.  There  was  some  evidence  of  eccentric  con- 
duct on  his  part  just  before  that  date,  and  it  was  conceded  that  his  illness  was 
the  occasion  for  sending  for  Mr.  Mills.  On  the  5th  of  May,  1894,  he  was  taken  to 
the  hospital  for  the  insane  atMiddletown,  where  he  remained  untiljuue  20. 1894, 
u  period  of  a  little  more  than  six  weeks.  While  there  he  seemed  to  improve,  and 
according  to  the  hospital  records  during  the  latter  part  of  his  stay  his  mind  was 
clear  for  days  at  a  time,  and  he  had  no  hallucinations.  He  was  discharged  as 
improved,  although  not  entirely  cured.  After  his  discharge  he  went  with  his 
daughters  to  their  home  at  Great  Bend,  Penn.,  remained  there  about  four  weeks 
and  then  returned  to  his  home  alone.  On  July  10,  1901,  more  than  two  years  after 
the  execution  of  the  paper  which  was  denied  probate,  he  was  returned  to  the 
hospital,  where  he  remained  until  his  death  on  February  5,  1907.  That  his  mind 
was  diseased  during  the  latter  period  is  not  questioned.  His  disease  was  diagnosed 
as  senile  dementia  produced  by  hardening  of  the  aiteries,  and  this  diagnosis 
it  is  claimed  was  confirmed  by  an  autopsy  performed  after  his  death.  The  mere 
fact  that  a  person  may  suffer  at  times  from  delusions  or  hallucinations,  or  that 
his  bodily  or  mental  powers  may  be  impaired,  will  not  establish  testamentary 
inca])acity  if  such  person  had  sufficient  intelligence  to  comprehend  the  condition 
of  his  property  and  the  scope,  meaning  and  effect  of  the  provisions  of  his  will. 
{MaiUr  of  SiielUng,  78  Hun.  311;  affd.,  145  N.  Y.  599;  Dunham  v.  Dunham,  63 
App.  Div.  264;  Matter  of  Lawrence,  48  id.  88;  MatUr  of  Donohue,  97  id.  205.) 
It  would  be  impossible,  within  the  limits  of  an  opinion,  to  review  and  analyze 
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all  of  tiie  testimony  offered  upon  the  part  either  of  the  contes 
pooent,  making  a  record  of  several  hundred  pages.     Outside 
experts,  fourteen  witnesses  were  called  for  the  contestants, 
various  acts  indicating  delusions  and  hallucinations  on  the  part 
at  rarious  times  between  1894  and  1901,  when  he  returned  to  th* 
of  these  manifestly  occurred  at  a  period  subsequent  to  the  dat 
will.     Several  of  these  witnesses  admitted  tliat  Mr.  Eager  both 
rationally  for  a  greater  pi\rt  of  the  time.     That  he  was  cogi 
that  he  had  executed  the  paper  which  was  offered  for  probate 
the  circumstances  above  set  forth  is  established,  not  only  by 
the  draftsman  of  the  will  and  the  subscribing  witnesses  tliei 
of  the  principal  witnesses  for  the  contestants,  who  testifies  that 
it  upon  his  return  and  gave  as  a  reason  for  making  a  will  in  18fl 
exact  duplicate  of  the  one  made  in  1894,  that  Mr.  Pitts,  one  of 
the  former  will,  had  quarreled  with  his  son  and  was  hostile  t( 
that  after  making  the  will  of  1894  he  denied  to  his  daughters  thi 
making  such  a  will.    But  this  was  at  a  time  when  they  were  G 
him  respecting  its  provisions,  which  they  claimed  that  they  hi 
of  by  their  brother.    There  was  evidence  that  the  decfedent  was 
extent  to  the  use  of  intoxicating  liquors,  which  may  have  accoi 
his  outbreaks  within  the  period  named.    Upon  the  part  of  the 
the  subscribing  witnesses  to  the  two  wills,  more  than  thirty  olhc 
called,  including  the  president  and  cashier  of  the  Ixink  whc 
business,  the  commissioner  of  highways,  the  former  surrogat 
and  business  men  and  neighbors.    From  their  testimony,  if  a* 
appear  that  after  his  discharge  from  the  asylum  in  1894  dowi 
siderably  after  the  execution  of  the  will  of  1899,  he  attended  tc 
from  his  farm,  to  the  purchase  of  fee<l,  flour,  coal  and  lumber 
country  alone  in  transacting  his  business  affairs,  loaned  money, 
upon  the  loans  and  the  principal  when  due,  bought  and  sold  i 
discussed  the  wisdom  of  his  purchases,  ordered  and  superint 
buildings  upon  his  farm,   read  the  daily  papers,   intelligent 
political  situation,    discussed  the  market   rates    for   the   sal 
the   best   time  for  shipping   the   same,    conversed   with    tht 
missioner  as  to   the  repairs   to  a  bridge  over  the   stream, 
gestiooa  of  sufficient  value  to  be  acce])ted  by  him  in  connection 
at  the  elections,  worked  upon  his  farm,  settled  up  the  afftiirs  ol 
accounting  ia  the  Surrogate's  Court  and  there  being  examined  ai 
with  his  two  daughters,  the  contestants  here,  in  a  conveyance  ( 
belonging  to  his  wife  to  the  son,  who  is  the  chief  beneficiary  u 
that  at  a  price,  as  he  stated,  in  excess  of  the  actual  value  of  the 
ally  attended  to  his  business  affairs.     The  evidence  of  undue  ii 
tion  with  the  execution  of  this  will  is  exceedingly  meager,  an 
pally  of  statements  made  by  one  of  the  principal  witnesses  for 
that  time  acting  as  housekeeper  for  the  decedent,  that  his  sc 
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liim  uo  peace  until  he  made  liis  will.  Where,  on  an  appeal  to  the  Appellate 
Division  from  a  decree  of  the  Surrogate's  Court,  made  in  a  proceeding  for  the 
probate  of  a  will,  it  appears  that  the  disposition  which  should  be  made  of  the 
questions  of  fact  presented  by  the  evidence  given  is  not  free  from  doubt,  and  the 
result  reached  in  the  Surrogate's  Court  is  not  entirely  satisfactory,  the  Appellate 
Division  will  send  the  case  to  a  Trial  Term  for  a  jury  trial.  (Matter  of  Warnoek, 
103  App.  Div.  61;  Matter  of  Fincfi,  115  id.  871;  Matter  of  Tompkins,  69  id.  474) 
It  seems  to  me  that  this  is  pre-eminently  a  case  which  should  be  passed  upon  by 
A  jury,  and  that  under  all  the  circumstances  justice  requires  that  the  decree  of 
the  Surrogate's  Court  appealed  from  should  be  set  aside  and  a  ne\/  trial  ordered 
in  the  Supreme  Court  before  a  jurj'.     Rich,  J.,  concurred. 


Hendrick  L.  Peterson,  Haspondent,  v.  J.  B.  &  J.  M.  Cornell  Company, 

Appellant. 

Maeter  afid  seiixint  —  negligence  —  construction  of  building — aeta  of  euperiniendence. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court,  entered  in 
the  clerk's  office  of  Kings  county  on  March  18,  1908,  in  favor  of  the  plain- 
tiff, in  an  action  to  recover  damages  for  a  personal  injury,  alleged  to  have  been 
the  result  of  defendant's  negligence  in  failing  to  provide  him  with  safe  appli- 
ances and  a  safe  place  in  which  to  do  his  work;  and  also  from  an  order  entered  in 
the  same  office  on  March  19,  1908,  denying  its  motion  for  a  new  trial. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Woodward  and  Miller,  JJ.,  concurred;  Rich,  J.,  read  for  reversal,  with  whom 
Jenks,  J.,  concurred. 

Rich,  J.  (dissenting) :  I  dissent.  The  relation  of  master  and  servant  existed 
between  the  parties,  and  the  right  of  action  is  predicated  upon  the  common-law 
liability  of  a  master.  The  defendant  was  engaged  in  the  performance  of  a  con- 
tract for  the  erection  of  a  building,  to  resl^  upon  concrete  piers,  which  at  the  time 
of  the  accident  had  been  completed.  The  material  to  be  used  in  the  building 
was  delivered  at  a  point  a  short  distance  from  its  site  by  rail,  and  the  loaded  cars 
hauled  from  such  point  to  a  place  opposite  the  piers  by  a  dummy  engine  appar- 
ently owned  and  operated  by  the  railroad  company.  For  the  purpose  of  raising 
this  material  from  the  cars  to  the  tops  of  the  piers  where  it  was  to  be  used,  the 
defendant  furnished  for  the  use  of  its  employees  a  stationary  engine  and  derrick, 
with  their  appliances,  and  it  is  not  shown  that  the  defendant  had  any  knr>wledge 
that  these  appliances  were  used  for  any  other  purpose.  This  engine  was  placed 
on  the  top  of  a  pier,  three  or  four  rows  westerly  from  the  railroad  tracks,  and 
the  derrick  on  the  third  pier  of  the  same  row,  north  of  the  engine.  The  plain- 
tiff was  one  of  a  gang  of  six  men  employed  in  transferring  the  material  from  the 
cars  to  the  tops  of  the  piers  by  means  of  the  derrick.  The  work  seema  to  have 
been  under  the  charge  of  a  general  foreman  (Anderson),  aided  by  an  assistant 
(Roarke),  who  had  charge  of  the  assembling  of  the  iron  to  be  used  in  the  struc- 
ture and  seeing  that  it  was  correctly  sent  to  the  places  on  the  tops  of  the  piers 
where  it  was  to  be  used,  and  the  gang  of  which  plaintiff  was  a  member  were 
under  the  immediate  supervision  and  direction  of  an  employee  designated  as  the 
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••  pusher"  —  Agrillo.  Roarke  testified  tbat  prior  to  the  day  of  the  accident,  the 
loaded  cars  had  always  been  drawn  to  the  place  where  unloaded  by  a  locomo- 
tive. On  the  day  of  the  accident  there  were  two  or  three  loaded  cars  standing 
on  the  tracks  a  short  distance  south  of  the  piers,  which  it  was  necessary  to  move 
for  the  purpose  of  unloading.  Roarke  was  unable  to  procure  a  locomotive,  and 
suggested  a  scheme  for  moving  them  with  the  stationary  engine,  which  hie  sub- 
mitted to  Anderson,  who  gave  it  his  approval,  and  it  was  left  to  Agrillo  to  work 
out  the  details.  Under  his  direction  a  rope  was  run  from  the  drum  or  nigger- 
hcad  of  the  stationary  engine  to  and  through  a  block  at  the  foot  of  the  deiTick, 
and  thence  through  blocks  attached  to  the  rails  of  the  track  to  the  next  to  the 
last  loaded  car,  to  which  it  was  fastened.  The  blocks  were  fastened  to  the  rail 
by  a  rope  wound  around  it  several  times.  When  these  details  were  completed, 
the  men  composing  the  gang,  including  Agrillo,  went  to  the  rear  of  the  cars  to 
belp  move  them  by  pushing.  The  engineer  could  not  see  the  cars  from  his 
station,  and  the  foreman,  Anderson,  went  to  the  top  of  one  of  the  piers,  from 
-which  point  he  had  a  view  both  of  the  engineer  and  men  at  the  cars,  and  upon 
receiving  a  signal  from  Agrillo  to  start  the  engine,  communicated  it  to  the 
engineer.  After  the  cars  were  started,  Anderson  left  the  pier.  As  the  cars  were 
being  moved,  one  of  the  employees  discovered  that  the  rope  holding  the  north- 
erly block  to  the  rail  was  giving  way  under  the  strain,  and  signaled  Agrillo  to 
stop.  The  latter,  being  unable  to  see  the  engineer,  could  not  give  the  signal, 
and  thirty  seconds  later  the  edges  of  the  rail  severed  the  rope  and  the  block  flew 
back,  striking  plaintiff  and  inflicting  such  injuries  to  his  leg  as  to  necessitate  its 
amputation  four  and  one-half  inches  above  the  knee.  The  plaintiff  had  a  ver- 
dict for  $25,000.  The  specific  negligence  on  which  plaintiff  bases  his  right  of 
recovery  is,  first,  in  the  failure  of  the  defendant  to  furnish  some  covering  to 
be  placed  around  the  rail  to  prevent  its  edges  from  cutting  through  the  rope, 
and,  second,  in  not  having  a  man  properly  stationed,  through  whom  signals 
could  be  given  to  the  engineer,  if  danger  became  apparent;  and  these  were  the 
two  grounds  of  liability  submitted  to  the  jury.  There  is  no  proof  or  contention 
that  the  appliances  furnished  by  the  defendant  were  not  proper,  adequate  and 
reasonably  safe  for  the  purposes  for  which  they  were  furnished,  viz.,  raising 
the  materials  by  means  of  the  derrick  to  the  top  of  the  concrete  piers;  that  the 
defendant  knew  of  tlieir  use  for  any  other  purpose,  or  that  the  defendant's  fore- 
man and  assistant  were  not  competent  and  fully  qualified  for  the  discharge  of 
the  duties  of  superintendence  with  which  they  were  charged.  The  accident 
happened  through  the  use  of  the  appliances  for  a  purpose  other  than  that  con- 
templated by  the  defendant,  concurring  with  the  failure  of  the  foreman  to 
remain  in  a  position  from  which  he  could  have  received  a  signal  from  the  work- 
men and  communicated  it  to  the  engineer  in  time  to  have  stopped  the  engine  and 
relieved  the  strain  upon  the  block  before  its  fastenings  parted.  The  place  pro- 
vided by  the  defendant  for  the  plaintiff  to  perform  his  work  was  upon  the  ground 
between  the  pier  on  which  the  derrick  was  located  and  the  loaded  cars,  and  was 
a  safe  place.  In  the  absence  of  evidence  that  defendant  had  knowledge  of  the 
additional  use  which  was  being  made  of  the  appliances,  no  duty  rested  upon  it 
to  furnish  material  for  protecting  the  rope  used  in  attaching  the  block  to  the  rail* 
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and  it  cannot  be  held  liable  for  such  omisstoyn,  or  the  results  of  Uie  uoaniborized 
and  unknown  user  by  their  employees  of  the  appliaooes  f  uraiabed.  The  defend- 
ant having  complied  with  all  the  requii^emcnts  of  law  by  famishing  a  safe  place 
for  the  plaintiff  to  work,  sufficient  and  reasonably  safe  appliances  fcr  the  pur- 
pose for  which  they  were  furnished,  and  competent  and  qu^fied  persons  to 
superintend  the  work,  it  follows  tliat  the  judgment  cannot  be  auatained,  oniesa 
the  negligent  acts  complained  of  luTolved  an  affinnatlTe  duty  of  the  master,  in 
tite  performance  of  which  the  Begligeooe  of  the  foreman  and  assistaot  was  the 
n^ligenoe  of  the  defendant.  The  defendant,  having  funiiahed  a  competent 
foremnn  and  assistant,  miglit  intrust  to  them  the  superintendence  and  direction 
of  the  work,  without  being  liable  for  their  negligence  in  matters  of  detail.  The 
at&King  of  the  bk>x^ks  to  the  rail,  and  the  manner  of  so  doing  was  a  mere  detail  of 
the  work  committed  to  their  care  and  superintendence,  in  Uie  carrying  out 
of  which,  if  negligent,  the  defendant  whs  not  rcspoosibie.  {Farieg  ▼.  WhiU 
Enffineerinff  Oo,,  131  App.  Div.  228.)  The  act  of  the  foreman  in  ^vin^  a  ] 
from  which  he  could  receive  and  communicate  to  the  engineer  a  signal  in 
of  ai>parent  danger,  after  directing  the  starting  of  the  engine.  If  negligent,  was 
an  act  respecting  the  manner  of  doing  the  work,  and  as  such  a  detail  of  the 
work,  for  which  the  defendant  was  not  liable  {Fariey  r.  White  Engineering  O., 
supra;  Ityanv.  Third  Aoenue  R,  R.  O?.,  92  App.  Div.  806;  Curirui  v.  Manhattai^ 
R.  Co.,  118  id,  847),  and  I  must  vote  for  a  rereraal^    Jenks,  J.,  concurred. 


Augustus  D.  Kelsey  and  Others,  Appellants,  v.  Henry  Dibtler  and  William 
Yan  Inwegen,  Impleaded  with  Alfjikd  Hodges,  Defendants,  Respondents. 

Pleading — equity — contract  —  tpedjic  perfortnancs  —  inability  to  perform — 

demurrer. 

Appeal  by  the  plaintiffs  from  an  interlocutory  judgment  of  the  Supreme  Court, 
rendered  at  Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  27th  day  of  February,  1909,  sustaining  a  demurrer  to  the  comphiint 
interposed  by  the  defendants  Henry  Distler  and  William  Van  Inwegen,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  ^f  action.  Inter- 
locutory judgment  affirmed,  with  costs,  on  the  opinion  of  Mr.  Justice  Ifareaa 
at  Special  Term.  Hirschberg,  P.  J.,  Jenks,  Oaynor,  Bich  and  Miller,  JJ., 
concurred. 

The  following  is  the  opinion  delivered  at  Special  Term : 

Marean,  J.:  The  action  is  for  specific  performance  of  the  contract  between 
Uie  plaintiffs  and  defendant  Hodges,  a  cause  of  action  distinctly  differe«t  in  its 
identity  from  their  cause  of  action  at  law  for  damages  for  breach  of  the  eontnd. 
Where  it  is  tiie  pleader's  manifest  intent  to  set  up  the  eqij^table  caxiae  of  action, 
and  where  he  demands  the  relief  afforded  only  in  equity  —  where  his  demand  of 
damages  is  plainly  only  an  assertion  of  the  alternatim  right  reoognizable  in  equity 
in  a  proper  case  where  the  defendant  is  unable  to  perform;  in  such  a  case  the 
complaint  must  well  allege  the  equitable  cause  of  action  or  it  is  demurrable.  It 
is  not  enough  that  diere  might  be  selected  here  and  there  out  of  it  and  assembled 
together  the  allegations  necessary  to  an  action  at  law  for  damages.    Some  of  the 
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I  contain  language  seeming  to  cast  doubt  upon  this,  but  such  is  not  their  true 
meaning.  Under  section  1207  of  the  Code  of  Civil  Procedure  the  power  of  the 
court  to  grant  relief  unless  an  answer  has  been  interposed  is  limited  by  the 
demand  for  relief,  and  nothing  more  has  been  said  than  that  a  complaint  is  not 
demurrable  because  its  allegations  do  not  show  that  the  plaintiff  is  entitled  to  the 
precise  relief  denmnded.  Ko  case  has  gone  further.  It  has  never  been  held 
that  where  the  whole  scope  of  the  action  is  unmistakably  equitable  tlie  defend- 
ant has  no  remedy  by  demurrer,  if,  searching  through  the  complaint  with  a  lan- 
tern, allegations  can  be  found  which  assembled  together  would  amount  to  acause 
of  actios  at  law  for  damages,  triable  by  jury.  The  remedy  by  demurrer  was 
intended  to  be  effectual  to  terminate  summanly  without  trial  actions  not  main- 
tainable in  their  general  scope  and  purpose  as  set  forth  in  the  complaint.  Upon 
any  other  view  that  remedy  becomes  a  farce  unworthy  of  place  in  an  enlightened 
system  for  the  enforcement  of  rights.  Allowing  then  tliat  it  is  in  effect  alleged 
tiiat  the  demurring  defendants  instigated  the  breach  of  the  contract  by  Hodges 
in  order  to  advantage  themselves  (which  is  the  equivalent  of  malice),  and 
assuming  that  this  was  an  actionable  tort  for  which  damages  are  recover- 
able at  law,  the  complaint  is  nevertheless  bad  unless  it  states  a  case  against 
them  for  equitable  relief  in  connection  with  the  specific  performance  of 
the  contract  by  Hodges.  Since  the  contrary  is  nowhere  alleged  it  must 
be  assumed  that  both  the  original  and  the  renewed  agencies  of  Hodges  for  tlie 
companies  were  revocable  and  that  Hodges  had  and  has  no  power  to  assign 
his  agency  or  delegate  his  authority.  His  agreement  with  the  plaintiff  was 
in  effect :  First,  to  procure  for  the  plaintiff,  from  the  companies,  authority  to 
represent  them;  tecoudy  to  refrain  from  acting  as  their  agent  himself,  and, 
thii'd^  to  turn  over  to  them  in  connection  with  that  authority  the  records  of 
business  already  done  by  him  under  his  agency.  An  extension  to  May  first  of 
the  time  for  completion  of  the  contract  having  been  made,  Hodges  waii  within 
his  rights  when  he  procured,  on  February  eleventh,  the  revocation  of  plaintiff's 
authority  obtained  by  him  on  February  first.  He  had  a  right  to  pursue  his  own 
agenc;y  till  May  first.  On  May  first,  Hodges  for  the  first  time  made  default  in 
the  obligations  of  his  contract,  and  it  may  be  conceded  that  Hodges  is  liable  in 
damages  for  the  breach;  but  since  the  companies  were  not  under  his  control, 
and  were  and  are  entirely  free  to  grant  or  withold  authority  to  act  as  their 
agents,  and  as  it  is  not  alleged  that  they  were  on  May  first,  or  now  are,  ready 
and  willing  to  grant  authority  to  plaintiff  at  Hodges'  request,  the  contract  is, 
therefore,  one  which  in  its  essential  nature  under  tiie  conditions  alleged  is  not 
susceptible  of  being  specifically  enforced.  A  court  of  equity  does  not  enter- 
tain jurisdiction  in  such  a  case.  Where  the  inability  to  specifically  enforce  a 
contract  arises  out  of  some  act  of  the  defendant  inconsistent  with  its  obligations, 
equity  having  assumed  jurisdiction  may  administer  the  legal  remedy  as  an 
alternative,  but  not  where  the  insusceptibility  of  enforcement  is  due  to  some- 
thing in  the  essential  nature  of  the  contract.  In  such  cases  the  action  fails 
altogether  and  plaintiff  is  remitted  to  his  action  at  hiw.  It  follows  that  the 
complaint  does  not  state  a  cause  of  action  in  equity  against  Hodges  even,  much 
less  against  the  demurring  defendants,  relief  against  whom  would  be  only  inci- 
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dental  to  the  relief  2igainst  Hodges.  But  suppose  I  am  wrong  in  this,  and  that 
the  court  will  adjudge  that  Hodges  procure  and  deliver  to  the  plaintiff  the 
authority  of  the  companies  (a  direction  which  it  cannot  enforce),  have  the  demur- 
ring defendants,  in  their  possession  and  exercise  of  an  agency  for  the  companies 
(the  allegations  of  the  complaint  do  not  go  beyond  that)  anything  which  Hodges 
agreed  to  deliver  to  the  plaintiff?  The  allegations  of  the  complaint  must  be 
taken  to  menn  only  that  the  demurring  defendants  have  by  the  influence  of 
Hodges  obt'dned  an  agency  to  themselves  under  which  they  are  doing  business. 
There  is  no  allegation  that  they  have  any  material  thing  in  their  possession 
which  the  plaintiff  upon  a  specific  performance  would  be  entitled  to.  The  con- 
tract of  Hodges  was  not  to  procure  the  plaintiff  an  exclusive  agency.  It  is  not 
alleged  even  that  his  own  agency  was,  nor  that  the  agency  under  which  the 
demurring  defendants  are  doing  business  is  exclusive.  It  is  not  apparent,  there- 
fore, that  the  agency  of  those  defendants  is  inconsistent  with  the  fullest  enjoy- 
ment of  everything  and  every  right  which  would  be  the  plaintiffs'  if  the  con- 
tract were  performed.  In  no  possible  view  then  does  the  complaint  state  a 
cause  of  action  against  the  demurring  defendants.  Demurrer  sustained,  with 
costs,  with  leave  to  amend  the  complaint  as  against  them  on  payment  of  costs. 


Charles  T.  Arnold,  Respondent,  v.  Central  New  England  Railway  Company. 
Appellant. —  Judgment  and  order  of  the  County  Court  of  Dutchess  county 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Woodward,  Jenks, 
Gay  nor,  Burr  and  Miller,  J  J. 

Sarah  H.  Barnes  and  Others,  Appellants,  Respondents,  v.  Midland  Railroad 
Terminal  Company,  Respondent,  Appellant. —  Order  modified  so  that  the 
defendant  may  serve  a  supplemental  answer  upon  payment  of  |300,  provided  it 
stipulate  to  waive  all  costs  if  it  finally  prevail  perforce  alone  of  the  new  matter 
in  such  answer,  and  also  that  plaintiffs  may  withdraw,  without  costs,  any  allega- 
tions in  their  complaint  as  to  which  new  matter  by  way  of  defense  is  set  up  in 
said  answer;  and  as  so  modified  the  order  is  affirmed,  without  costs.  No  opin- 
ion.    Hirschberg,  P.  J.,  Jenka,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

William  Bell,  Respondent,  v.  Louis  Eriksen  and  Charlotte  Eriksen,  Appel- 
lants.—  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Ilii-schberg.  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Benevolent  and  Protective  Order  of  Elks,  Respondent,  v.  The  Improved 
Benevolent  and  Protective  Order  of  Elks  of  the  World,  and  the  Grand  Lodge  of 
the  Improved  Benevolent  and  Protective  Order  of  Elks  of  the  World,  Appcl 
lants. —  Older  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements. 
Hirschberg.  P.  J.,  Gkiynor.  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Oscar  B.  Bcrgstrom  and  Henry  A.  Taylor,  Doing  Business  under  the  Firm 
Nam^  and  Style  of  Bergstrom  &  Company,  Respondents,  v.  Westminster  Realty 
Corporation  and  Henry  Snyder,  Defendants,  Impleaded  with  Thomas  F.  Quinn. 
Appellant.— Judgment  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Gaynor.  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Mary  Ann  Bertina,  Respondent,  v.  The  People's  Trust  Company,  as  Admin- 
istrator, etc.,  of  Francis  E.  Frith,  Deceased.  Defendant,  Impleaded  with  Anna 


Digitized  by 


Google 


Casks  Repoeted  with  Brief  Syli 

App.  Div.]  Secoud  Department,  June,  1909. 

Frith,  as  Administratrix.,  etc.,  of  Francis  E.  Frith,  Decease 
ment  and  order  affirmed,  with  costs.  No  opinion.  Jenl 
Miller,  JJ.,  concurred.  Hirschberg,  P.  J.,  dissented  on 
whole  case  should  have  been  submitted  to  the  jury. 

John  H.  Bisliop,  Respondent,  v.  John  N.  Williamson, 
with  Morton  B.  Smith  and  Others,  Defendants. —  Judgmen 
No  opinion.     Woodward,  Jenks,  Cktynor,  Burr  and  Miller, 

Mary  A.  Blake,  Respondent,  v.  Hugh  S.  Blake,  Appelli 
with  ten  dollars  costs  and  disbursements.  No  opinion 
Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Dora  C.  Bruenn,  Appellant,  v.  Morltz  Lowenstein  an 
Respondents. — Judgment  affirmed,  with  costs.  No  opinio 
Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Felice  Cataruozzolo,  Respondent,  v.  Gennaro  Sito,  D 
Surety  Company,  Appellant. —  Judgment  of  the  Municipt 
new  trial  ordered,  costs  to  abide  the  event,  on  the  ground  t! 
declaration  of  Sito  four  months  afterwards  to  the  plaintiff  tl 
money,  was  allowed  against  the  surety,  and  without  such  ev 
not  be  rendered.     Woodward,  Jenks,  Gaynor,  Burr  and  ] 

Jacob  Chiprock  and  Others,  Respondents,  v.  Lydia  Rui 
Judgment  of  the  Municipal  Court  affirmed,  with  costs, 
berg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurre 

Continental  Insurance  Company,  Plaintiff,  v.  Henry  < 
Composing  the  Firm  of  Harris  &  Fuller,  Respondents,  Im 
Reeve  and  Others,  Defendants.  Francis  L.  Archer,  Receiv 
reversed,  with  ten  dollars  costs  and  disbursements.  Motic 
on  the  authority  of  Fletcher  v.  McKeon  (71  App.  Div.  278; 
Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Robert  Curry  and  Joseph  P.  Curry,  etc..  Respondents, 
Realty  Construction  Company,  Appellant. —  Judgment  oi 
affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Ga 
JJ.,  concurred. 

Charles  J.  Doherty,  Respondent,  v.  Thomas  C.  Webb,  I 
of  the  Municipal  Court  unanimously  affirmed,  with  costs. 
—  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  J 

The  Evening  High  School  Teachers'  Association  of  tb 
Appellant,  v.  The  Boarti  of  Education  of  the  City  of  Nev 
Judgment  and  order  affirmed,  with  costs.  No  opinion 
Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Harris  Finkelstein,  Appellant,  v.  Pennsylvania  Railroa 
ent. —  Judgment  of  the  Municipal  Court  affirmed,  witho 
Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurs 

William  A.  Freitag,  an  Infant,  by  Charles  Freitag.  Hi 
Appellant,  V.  Henry  Van  Well,  Respondent.— Judgment  t 
affirmed,  with  costs.  No  opinion.  Present  —  Hirschbei 
Burr,  Rich  and  Miller,  J  J. 
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Emerentiana  Frith  and  Sarah  H.  Frith,  Respondents,  y.  The  People's  Tni&t 
Com  pony,  as  Administrator,  etc.,  of  Francis  £.  Frith,  Deceaaed,  J>elei»dant,  and 
Anna  Frith,  as  Administratrix,  etc..  of  Francis  £.  Frith,  IXeoeased,  AppeUant.— 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  GajDor,  Bkh 
and  Miller,  JJ.,  coocurrod;  Hirschberg,  P.  J.,  dissented  on  the  ground  that  the 
whole  case  should  have  been  submitted  to  (be  jury. 

Aspcro  Gambino,  an  Infant,  by  Pietro  GambiDO,  His  Guardian  ad  Litem, 
Appellant,  v.  Francesco  Romeo.  Respondent-- Order  in  so  far  as  appealed  from 
affirmed,  and  plaintiJQf's  exceptions  overruled,  with  costs.  No  opinion*  Wood- 
ward, Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Mary  Geoghagan,  Respondent,  v.  Annie  A.  Pratt,  Appellant. —  Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Jenks,  Gay  nor,  Rich  and  Miller,  JJ.,  concurred. 

Joseph  W.  Gilder,  Respondent,  v.  Moses  Lindheim,  Appelant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concuri^. 

Benjamin  £.  Goodale,  Respondent,  ▼.  John  B.  Carey,  AppelLant. —  Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Woodward,  Jeoks,  Gaynor,  Burr 
and  Miller,  JJ.,  concurred. 

James  A.  Halley,  Respondent,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs,  on  the  authority  of  Vroom  v.  iT.  T.  G.  d  K  B.  B.  B.  Co.  (129 
App.  Div.  858).  Present  —  Hirschbca-g,  P.  J.,  Woodward,  Jenka,  Rich  and 
Miller,  JJ. 

Eatie  Hess,  as  Administratrix,  etc.,  of  liauie  Hoffman,  Deceased,  RespondeBt, 
V.  John  Krach,  Appellant.  — Judgment  of  the  Municipal  Court  reversed  and  new 
trial  ordered,  costs  to  abide  the  event,  ou  the  ground  that  the  plaintiff's  intestate 
did  not  own  the  property,  and,  moreover,  she  never  made  a  deed  of  it  to  the 
defendant.    Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.«  concurred. 

Max  Hirsch,  Respondent,  v.  Adolph  Horowitz,  Appellant. —  Judgment  of  the 
Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event,  on  the 
ground  that  the  first  set  of  plans  was  never  approved  by  the  tenement  house 
department,  and  that  the  defendant  never  authorized  the  plan  for  the  corner 
house  alone.     Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Frederick  Horstman,  Respondent,  v.  Marx  Hartman,  Appellant. —  Judgment 

,  and  order  of  the  County  Court  of  Kings  county  unanimously  affirmed,  with  costs. 

No  opinion.     Present  —  Hirschberg,  P.  J.,  Woodward,  Burr.  Rich  and  Miller,  JJ. 

Frances  E.  Irwin,  Respondent,  v.  Westchester  Fire  Insurance  Company  of 
New  York,  Appellant,  Impleaded  with  Emma  D.  Rose  and  William  P.  Casscdy, 
as  Executors  and  Trustees,  etc.,  of  Hieland  C.  Rose,  Deceased.—  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Woodward,  Jeaks,  Gaynor,  Burr  and 
Miller,  JJ.,  concurred. 

Jennie  Isear,  Appellant,  v.  Adrian  H.  Joline  and  Douglas  R{>foinson.  as 
Receivers,  etc..  Respondents.—  Order  of  the  Municipal  Court  modified  so  that  it 
flbidl  provide  that  the  defendants  pay  the  costs  of  the  trial  within  twenty  days, 
otherwise  that  the  motion  for  a  new  trial  is  denied,  with  costs,  and  as  so  modi- 
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fled  affirmed,  witboiit  costs.    No  opinion.    Hirschberg,  P.  J.,  Jenks,  Ga3'nor, 
Rich  and  Miller,  JJ.,  concurred. 

Id  the  Matter  of  Acquiring  Title  by  the  City  of  New^  York  to  Certain  Lands  and 
Premises  Situated  in  the  Counties  of  Kings  and  Queens,  in  tlie  State  of  New  York, 
Beginning  at  Hemlock  Street,  at  Its  Intersection  with  the  South  Liue  of  the  Con- 
duit Property  of  the  City  of  New  York,  Duly  Selected  for  the  Purpose  of  Main- 
taining, Preserving  and  Increasing  the  Supply  of  Pure  and  Wholesome  Water 
for  the  Use  of  the  City  of  New  York  According  to  Law.  William  Hopkins  and 
Jolm  B.  Hopkins,  Appellants;  The  City  of  New  York  and  Kings  County  Trust 
Company,  as  General  Guardian  of  the  Property  of  George  Stewart  Hopkins, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Woodward,  Jenks,  Ghiynor,  Burr  and  Miller,  JJ.,  concurred. 

In  the  Matter  of  Taking  a  Right  and  Easement  in  Certain  Property  in  the  City 
of  Yonkers,  etc.,  ^Respondent,  for  the  Construction,  etc.,  of  the  Nepperhan  Val* 
ley  Outlet  Sewer  from  the  Saw  Mill  River  Road  to  the  Hudson  River  Pier  Line. 
Carolina  Devito  and  Others,  Appelhints.— Order  affirmed,  with  ten  doUara  costs 
and  disbursements.  No  opinion.  Hirschberg,  P.  J.,  Jcnks,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

In  the  Matter  of  the  Estate  of  John  H.  Hasselbrook,  Deceased.  John  H. 
Dreyer,  Appellant;  Charles  A  Hasselbrook,  as  Administrator  with  tlie  Will 
Annexed  of  John  H.  Hasselbrook,  Deceased,  Respondent.— Order  of  the  Surro- 
gate's Court  of  Kings  county  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  J  J., 
concurred. 

In  the  Matter  of  the  Application  for  the  Revocation  of  Letters  of  Administra- 
tion Heretofore  Granted  to  Richard  J.  Neidnig,  Appellant,  upon  the  Goods, 
Chattels  and  Credits  of  Andrew  Neidnig,  Deceased.  Sophia  C.  Neidnig  and 
Others,  Respondents.— Decree  of  the  Surrogate's  Court  of  Kings  county 
affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Gaynor,  Burr  and 
Miller,  JJ.,  concurred. 

Mel  Vina  A.  Jones,  Respondent,  v.  Michael  O'Donaghue,  as  Administrator,  etc., 
of  Bridget  O'Donaghue,  Deceased,  Appellant.— -Judgment  and  order  of  the 
County  Court  of  Queens  county  unanimously  affirmed,  with  costs.  No  opinion. 
Present  — Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ. 

David  A.  Karelsen.  Respondent,  v.  Pease  &  Blliman,  a  Corporation,  Appel- 
lant.— Judgment  and  order  of  the  Municipal  Court  unanimously  affirmed,  with 
costs.     No  opinion.     Present  —  Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ. 

Daniel  Kill,  Respondent,  v.  Patrick  Cheeveis,  Appellant.— Judgment  and 
ortlcr  of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the 
event,  on  the  ground  that  it  is  not  established  by  a  preponderance  of  the  evidence 
that  the  injury  to  the  boat  complained  of  was  occasioned  by  improper  loading. 
Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Gittle  Kurtz  and  Others,  Respondents,  v,  Nicholas  Hilger,  Appellant.— Judg- 
ment of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the 
event,  on  the  ground  that  the  judgment  is  not  sustained  by  the  evidence. 
Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 
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James  La  CoUa,  an  Infant,  by  Kate  Romano,  His  Guardian  ad  Litem,  Respond- 
ent, y.  Abendroth  &  Root  Manufacturing  Company,  Appellant. — Judgment  and 
crder  unanimously  affirmed,  with  costs.  No  opinion.  Present  — Hirscfaberg, 
P.  J.,  Jenks,  Gay  nor.  Rich  and  Miller,  J  J. 

Lafayette  Trust  Company,  Respondent,  v.  Richard  J.  Foster,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the  ground  that  if 
the  breach  of  contract  pleaded  is  available  as  a  defense  the  amount  of  damage 
caused  by  it  is  immaterial,  as  no  counterclaim  is  pleaded.  Woodward,  Jenks« 
Oaynor,  Burr  and  Rich,  JJ.,  concurred. 

Lafayette  Trust  Company,  Respondent,  v.  William  M.  Laws,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Wood- 
ward, Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Mary  E.  Lassell,  Respondent,  r.  W.  Johnson  Quinn,  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hlrsctiberg,  P.  J., 
Jenks,  Gaynor  and  Miller,  JJ.,  concurred. 

Lawrence  Brothers,  Incorporated,  Appellant,  r.  New  York  Realty  Owners, 
Kespondent,  Impleaded  with  Norman  B.  Downs  and  Others. — Judgment  affirmed, 
with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller, 
JJ.,  concurred. 

Julia  A.  Linton,  Respondent,  v.  Charles  L.  Wanke,  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich 
and  Miller,  JJ.,  concurred. 

Amanda  Lissner  and  Aaron  Streicher,  Appellants,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York  and  the  City  of  New  York,  liespondents. 
—  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg, P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Margaret  M.  Mahoney,  Respondent,  v.  The  New  York  Central  and  Hudson 
Biver  Railroad  Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks  p.nd  Miller,  JJ.,  concarred; 
Rich,  J.,  voted  to  reduce  the  recovery  to  the  sum  of  $25,000. 

Michael  Maier,  Respondent,  v.  Julius  Schaumbergei,  AppeUant. — Judgment 
of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event, 
on  the  ground  that  there  is  no  evidence  to  support  It.  ^Woodward,  Jenks,  Gay- 
nor, Burr  and  Miller,  JJ.,  concurred. 

Lillian  S.  Marter,  as  Administratrix,  etc.,  of  Clareuce  B.  Marter,  Deceased. 
Respondent,  v.  Cambridge  Art  Pottery  Company,  Appellant.— Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward,  Jenks,  (Hy- 
nor.  Burr  and  Miller,  JJ.,  concurred. 

Morris  C.  Mengis,  Appellant,  v.  William  P.  Connor  and  Lee  Shubert,  Respond - 
€nts. — Judgment  and  order  affirmed,  with  costs.  No  opinion.  Woodwanl. 
Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Lily  Miles,  Respondent,  v.  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company,  Appellant. —  Judgment  and  order  unanimously  affirmed. 
with  costs.  No  opinion.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and 
Miller.  JJ. 

Gwilym  Miles,  Rc3pondent,  v.  The  Cleveland,  Cincinnati,  Chicago  and  St 
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Louis  Railroad  Company,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Hirschbcrg,  P.  J.,  Jenks,  Gay  nor. 
Rich  and  Miller,  JJ. 

William  Miller,  Respondent,  y.  Morris  Groden,  Appellant. —  Judgment  of  the 
Municipal  Court  affirmed,  witli  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks, 
Gay  nor.  Rich  and  Miller,  JJ.,  concurred. 

Charles  W.  Mooney,  Respondent,  v.  Mauser  Manufacturing  Company,  Appel- 
lant.—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ. 

Joseph  P.  Mulqueen,  Respondent,  v.  George  W.  Vanderveer,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Woodward,  Jenks, 
Gaynor,  Burr  and  Miller,  JJ. 

Bertha  E.  Nahe,  Individually  and  as  Administratrix  with  the  Will  Annexed, 
etc.,  of  Louise  E.  Nahe,  Deceased,  Respondent,  v.  Henry  J.  Bauer  and  Katie 
Gampert,  Defendants,  Impleaded  with  Clark  D.  Rhinehart,  Appellant.  (No.  2.) 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the  authority  of 
JVrtAd  y.  Bauer,  No.  1  {ante,  p.  873),  decided  herewith.  Woodward,  Jenks,  Gay- 
nor, Burr  and  Miller,  JJ.,  concurred. 

The  New  York  Centml  and  Hudson  River  Railroad  Company,  Respondent,  v. 
Catherine  M.  Lally  and  Others,  Appellants. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J. ,  Jenks,  Gaynor,  Rich 
and  Miller,  JJ.,  concurred. 

Pauline  Nicoll,  Respondent,  v.  Samuel  Deitchman,  Appellant. —  Judgment  of 
the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event,  for 
the  error  in  excluding  proof  that  the  note  in  suit  was  paid  by  payment  to  cred- 
itors.   Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Maurice  J.  O'Connell,  Respondent,  v.  Thomas  Murray,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward.  Jenks,  Gaynor,  Burr  and  Miller,  JJ. 

Patrick  W.  O'Dwyer,  Respondent,  v.  Max  Schosberg  and  Walter  O.  Gutlohn, 
Partners,  Comprising  the  Firm  of  Gutlohn  Fur  Company,  Appellants. —  Judg- 
ment and  order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  for  the 
error  of  admitting  evidence  of  the  amount  of  sales  in  another  store.  Woodward, 
Jenks.  G.-iynor,  Burr  and  Miller,  JJ.,  concurred. 

Irving  Ostergren,  Respondent,  v.  Samuel  M.  Retzer,  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Lizzie  M.  Peck,  Respondent,  v.  Michael  Normoyle,  Appellant,  Impleaded  with 
Fannie  Hirschowitz  and  Others,  Defendants. —  Order  of  the  County  Court  of 
Queens  county  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Hyman  Perlstein,  ftespondent,  v.  Henry  L.  Levy,  Appellant. —  Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

John  Pfeiffer,  Respondent,  v.  New  York  Ophthalmic  and  Aural  Institute  and 
Tnckson  M.  Mills,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
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bursements.  No  opinioa.  Hirochberg,  P.  J.,  Woodwaixl,  Burr,  Rich  and 
Miller,  JJ.,  concurred. 

Victor  Prager,  Appellant,  v.  Brooklyn  Daily  £agle,  Respondeot. —  Jadgment 
and  order  affirmed,  with  co»ta.  No  opinion.  Hirschberg,  P.  J.,  Jeoks,  Rich  and 
Miller,  JJ.,  concurred. 

Charles  H.  Prince,  Respondent,  v.  Dietrich  Schultz,  AppeUant. —  J'udgment 
and  onler  of  the  County  Court  of  Queens  county  unanimously  attrmed,  witli 
costs.  No  opinion.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  aad 
Miller,  JJ. 

The  People  of  the  State  of  New  York,  RespondeDt,  v.  Fred  De  Barberi, 
Appellant. —  Judgment  of  the  County  Court  of  Westchester  county  affirmed. 
No  opinion.  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ.. 
concurred. 

The  People  of  the  State  of  New  York.  RBspondent,  y.  Thomas  8anto>ro  and 
Others,  Appellants. — Judgment  of  the  County  Court  of  Oraoga  county  affirmed. 
No  opinion.  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  J  J., 
concurred. 

The  People  of  the  State  of  New  York,  Respondent,  y.  The  William  S.  Car- 
lisle Tea  Company,  Appellant. — Judgment  of  the  Municipal  Court  affirmed, 
with  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gay  nor.  Rich  and  Miller, 
JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Robert  Cateraoa,  AppeUaot,  t. 
Frederick  S.  Barnum,  as  President  of  the  Village  of  White  Plains,  and  Others, 
Composing  the  Board  of  Trustees  of  Said  Village,  Respondents. —  Older  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J., 
Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Joseph  Cohen,  Respondent^  y. 
The  Department  of  Health  of  the  City  of  New  York,  Appellant.-— Final  oidef 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gayaor,  Rich  and 
]^liller,  JJ.,  concurred. 

The  People  of  the  State  of  New  Vwk  ex  rel.  Consolidated  Water  Compaay  of 
Suburbiui  New  York,  Respondent,  y.  Matthew  Meacle  and  Others,  ConsUtutiag 
the  Board  of  Assessors  of  the  Town  of  Mount  Pleasant,  County  of  Westchester, 
State  of  New  York,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Woodwai'd,  Jenks,  Gaynor,  Burr  and  Miller,  JJ., 
concurred. 

The  People  of  the  State  of  New  York  ex  rel.  William  Kennedy,  ladiyidually 
and  as  Administmtor,  etc.,  of  John  Kennedy,  Deceased,  Appellant,  y.  Frank  A. 
O'Donnel  and  Others,  as  Commissioners  of  Taxes  and  Assessments  of  the  City 
of  New  York,  Respondents. —  Order  dismissing  writ  of  oertiomri  affirmed,  with 
ten  dollars  costs  and  disbursements,  on  the  authority  of  Fe^rpU  ex  T€i.  Kennedg  r. 
O'DoTifU'l  (ante,  p.  237),  decided  herewith.  Hirschberg,  P.  J.,  Woodward,  Jenks. 
Rich  and  Miller,^  J  J.,  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  Charies  E.  Victory,  Jr.,  Respond- 
ent, y.  Allen  N.  Spooner,  as  Commissioner  of  the  Department  of  Docks  and 
Ferries  of  the  City  of  New  York,  Appellant.—  Interlocutory  Judgment  affirmed. 
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T?ith  costs.    No  opinion.    Ilirschberg,  P.  J.,  Woodward.  Burr,  Rich  and  Miller, 
JJ.,  concurred. 

Reuben  Ray,  Respondent,  ▼.  CU£Eord  D.  Mills,  Appellant. —  Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  Ko  opinion.  Hirschherg,  P.  J.,  Jenks, 
Gay  nor,  Rich  and  Miller,  JJ.,  concurred. 

Cyms  Rhcims  and  Othera,  Respondents,  v.  The  Solomon  Independent  Con- 
sumers' Ice  Company,  Appellant. — Judgment  and  order  affirmed,  with  costs. 
No  opinion.     Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Harry  G.  Robertson,  Respondent,  v.  The  Paul  C.  Qrcning  Construction  Com- 
pany, Appellant. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.     Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Rockland  County  Trust  Company,  as  Committee  of  Jeremiah  J.  Deady, 
Respondent,  ▼.  Herbert  T.  Jennings,  Appellant. —  Judgment  affirmed  by  default, 
with  costs.    Hirschberg,  P.  J,,  Gaynor,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Henry  Roltair,  Respondent,  v.  Marc  Klaw  and  Abraham  L.  Erlanger,  Appel- 
lants.—  Judgment  and  orders  unanimously  affirmed,  with  costs.  No  opinion. 
Present — Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ. 

Joseph  Rosenberg,  Respondent,  v.  Brooklyn,  Qtieens  County  and  Suburban 
Railroad  Company,  Appellant. —  Judgment  and  order  of  the  Municipal  Court 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

Jacob  Rosenberg,  Appellant,  ▼.  William  Lemminn,  Respondent. — Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Joseph  Rottkamp  and  Others,  Respondents,  v.  Springfield  L.  I.  Cemetery 
Society,  Appellant. —  Order  affirmed  on  argument,  with  ten  dollars  costs  and 
disbursements.  Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  JJ., 
concurred. 

Albert  W.  Sanbern,  Respondent,  r.  Adrian  H.  Joline  and  Douglas  Robinson, 
as  Receivers  of  the  New  York  City  Railway  Company,  Appellants.— Judgment 
of  the  Municipal  Court  unanimously  affirmed,  with  cost«.  No  opinion.  Present 
—  Hh^chberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  J  J. 

Theodore  Schultze,  Respondent,  v.  New  York  and  Queens  County  Railway 
Company,  Appellant.— Order  affirmed,  with  ten  dollars  costs  and  disbtirse- 
ments.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

Elizabeth  Scale,  Respondent,  v.  Ansonia  Clock  Company,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ. 

Harry  M.  Seymour,  Respondent,  v.  James  A.  Bennett  and  Robert  Talbott. 
Comprising  and  Doing  Business  under  the  Firm  Name  and  Style  of  Bennett  & 
Talbott,  Api^ellants. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.     Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  J  J. 

Ella  L.  Small,  Respondent,  v.  O'Neill-Adams  Company,  Appellant.— Judg- 
ment and  order  of  the  Municipal  Court  unanimously  affirmed,  with  costs.  No 
opinion.     Present  —  Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  J  J. 
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De  Witt  Smith,  Respondent,  y.  Thomas  Stokes  and  Edward  W.  Barnes. 
Appellants. —  Interlocutory  judgment  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg,  P.  J.,  Jenks,  Oaynor,  Rich  and  Miller,  JJ.,  concurred. 

Nettie  Stem,  Appellant,  ▼.  Millard  Marcuse  and  Others,  Defendants,  Impleaded 
with  August  J.  Eimmerle,  Respondent. —  Orders  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Woodward,  Jenks,  Qaynor,  Burr  and  Miller, 
JJ.,  concurred. 

Title  Guarantee  and  Trust  Company,  Respondent,  v.  Max  Brown,  Appellant. 
—  Order  of  the  Municipal  Court  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Woodward,  Jenks,  Gay  nor,  Burr  and  Miller,  JJ., 
concurred. 

Eugene  M.  Travis,  Appellant,  v.  Wellington  B.  McMorris,  Respondent.— 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.. 
Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Edward  M.  Tyrrell,  Appellant,  y.  Long  Island  City,  Respondent. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Burr, 
Rich  and  Miller,  JJ.,  concurred. 

Nathan  Ulman,  Respondent,  v.  Barney  Daly,  Appellant. —  Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion*  Woodward,  Jenks,  Gay  nor. 
Burr  and  Miller,  JJ.,  concurred. 

United  Realty  and  Mortgage  Company,  Appellant,  v.  Frederick  E.  Carpenter. 
Respondent. — Judgment  of  the  Municipal  Court  affirmed,  with  costs,  on  the 
authority  of  United  Bealty  d  Mortgctg^  Go.  y.  Stoothoff  {ante,  p.  245),  decided 
herewith.  Woodward,  Jenks,  Gay  nor,  Burr  and  Miller,  JJ.,  concurred. 

Yanderveer  Crossings,  Respondent,  v.  The  Eiermann  Realty  and  Constraction 
Company.  Appellant,  Impleaded  with  Harris  Nevin  and  John  H.  Perry. —  Judg- 
ment reversed  and  new  trial  granted,  costs  to  abide  the  final-  award  of  costs,  on 
the  authority  of  Vanderveer  Crostings  v.  Rapalje  {ante,  p.  208),  decided  herewith. 
Woodward,  Jenks,  Gaynor,  Burr  and  Rich,  JJ.,  concurred. 

Vanderveer  Crossings,  Respondent,  v.  A.  Judson  Palmer,  Appellant. —  Judg- 
ment reversed  and  new  trial  granted,  costs  to  abide  the  final  award  of  costs,  on 
the  authority  of  Vanderveer  Cranings  y.  Bapalje  {ante,  p.  203),  decided  herewith. 
Woodward,  Jenks,  (Jaynor,  Burr  and  Rich,  JJ.,  concurred. 

Richard  L.  Vaughan,  Respondent,  v.  John  Smith,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J., 
Woodward,  Jenks,  Rich  and  Miller,  JJ.,  concurred. 

Jennie  Yernell,  as  Administratrix,  etc.,  of  Thomas  Vernell,  Deceased, 
Respondent,  v.  The  Central  New  England  Railway  Company,  Appellant.— 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Woodward,  Jenks,  GJaynor,  Burr  and  Miller,  J  J. 

Mary  Von  Braunsberg,  Respondent,  v.  Brooklyn,  Queens  County  and  Subur- 
ban Railroad  Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  opinion.  Woodward,  Jenks,  Gaynor  and  Miller,  JJ.,  concurred;  Burr,  J., 
dissented. 

John  Wall,  Respondent,  v.  The  New  York  Edison  Company,  Defendant, 
Impleaded  with  Henry  E.  Coe.  Appellant. —  Judgment  and  order  affirmed,  with 
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costs.     i\o  opinion.     Hirschbcrg,  P.   J.,  Woodward,   Rich   and  Miller,  JJ.^ 
concTirred;  Burr,  J  ,  dissented. 

William  J.  Warner,  Kespondent,  v.  Charles  M.  Grant,  Appellant. — Judg- 
ment of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Woodward^ 
Jenks,  Qvkjnor,  Burr  and  Miller,  JJ.,  concurred. 

Magdalena  Weilbrenner,  Respondent,  v.  The  Brooklyn  Heights  Railroad 
Company,  Appellant. —  Judgment  and  order  of  the  County  Courl  of  Queena 
county  unanimously  affirmed,  with  cjsts. ,  No  opinion.  Present  —  Hirschberg, 
P.  J.,  Woodward,  Burr,  Rich  and  Miller,  J  J. 

Milnor  Wiley  and  W.  C.  Morris  Wiley,  Appellants,  v,  Elizabeth  L.  Zeh,. 
Respondent. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No 
opinion.     Hirschberg,  P.  J.,  WooJward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

James  Wilson,  Respondent,  v.  Minnie  Baker,  Appellant. —  Judgment  and 
order  of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  th© 
event,  on  the  ground  that  the  plaintiff  was  not  the  procuring  cause  of  the  sale. 
Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred;  Hirschberg,  P.  J. ,  dis- 
sented on  the  ground  that  the  evidence  clearly  establishes  the  fact  that  the 
plaintiff  was  employed  to  sell  the  property,  and  by  a  fair  preponderance  that  he 
did  procure  the  purchaser  to  whom  it  was  sold. 

James  Wilson,  Appellant,  v.  John  B.  McDonald,  Respondent. — Judgment 
of  the  Municipal  Court  reversed  and  new  trial  ordered,  costs  to  abide  the  event,, 
on  the  ground  that  the  judgment  was  against  the  weight  of  evidence.  Wood- 
ward, Jenks,  Gay  nor.  Burr  and  Miller,  J  J.,  concurred. 

Frank  Zagarino  and  James  Lapenna,  Respondents,  v.  Max  Kurzrok,  Appel- 
lant.—  Order  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements. 
Hirschberg,  P.  J.,  GJaynor,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Jacob  S.  Dubroff,  Respondent,  v.  Charles  Comman  and  Others,  Appellanto. — 
Motion  dismissed,  without  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor^ 
Rich  and  Miller,  JJ. 

Ferdinand  A.  Dueser,  Respondent,  v.  Alonzo  P.  Meyer  and  Another,  as 
Executors,  etc.,  Appellants. —  Motion  for  reargument  denied,  with  costs.  Pres- 
ent—  Hirschberg,  P.  J.,  Jenks,  Qaynor,  Rich  and  Miller,  J  J. 

In  the  Matter  of  the  Application  of  The  City  of  New  York.  Relative  to  Acquir- 
ing Title  for  the  Purpose  of  Opening  Beverly  Road  from  Bedford  Avenue  to 
East  Thirty -first  Street,  Brooklyn,  etc, —  Motion  to  resettle  order  denied,  with 
costs.     Present  —  Hirschberg.  P.  J.,  Jenks,  Gayuor,  Rich  and  Miller,  J  J. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account  of  Margaret  N. 
Harteau  and  Others,  as  Executors,  etc. —  Motion  denied,  without  costs.  Present 
—  Hirschberg.  P.  J.,  Jenks,  Gay  nor.  Rich  and  Miller,  J  J. 

In  the  Matter  of  Proceedings  for  the  Disbarment  of  James  A.  Howard,  an 
Attorney  and  Counselor  at  Law.— Motion  granted  and  name  stricken  from  the 
roll  of  attorneys.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and 
Miller.  JJ. 

In  the  Matter  of  the  Estate  of  Charles  W.  Sample,  Deceased. —  Motion  to  dis- 
miss appeal  granted,  with  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Ghiynor,, 
Rirh  and  Miller,  JJ. 
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Ole  £.  Larson,  Respoodent,  v.  Luemma  U.  Barrougbs,  Appellant.—  Motion 
for  reargument  denied,  with  costs.  Present  —  Ilirachberg,  P.  J.,  Jenka,  Gaynor, 
Rich  and  Miller,  JJ. 

Gus  Luckes,  Plainti£f.  v.  Archibald  K.  Meterole,  Defendant.— lloUon  demed. 
with  costs.     Present  — Hirschberg.  F.  J..  Jenks.  Gaynor,  Rich  and  Killer,  JJ. 

Sophie  Maass,  Respondent,  r.  ilarcus  A.  Rosenthal,  Appellant. —  Motion 
denied,  without  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor.  Rich  and 
Miller,  JJ. 

Benjamin  Miller  and  Another,  Respondents,  v.  Clara  L.  Allen,  Appelhuit. — 
Motion  denied,  with  costs.  Present — ilirschberg,  P.  J.,  Jenks,  Gaynor,  Rich 
and  Miller,  J  J. 

The  New  York  and  New  Jersey  Telephone  Company,  Respondent,  v.  Mendel 
Mendelson  and  Another,  Appellants,  Impleaded,  etc. —  Motion  to  dismiss  appeal 
denied,  without  costs.  Present — Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and 
Miller,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  WilUam  A.  Ringe, 
Appellant.— Order  resettled  and  signed. 

The  People  of  the  State  of  New  York  ex  rel.  Alexander  M.  Rose,  Appellant, 
y.  John  T.  Dooling  and  Others,  Composing  the  Board  of  Elections,  etc.,  Heapond- 
ents.— Motion  denied,  without  costs.  Present  —  Hirschberg,  P.  J.,  Jenks, 
Gaynor,  Rich  and  Miller,  JJ. 

curiam  Refka,  Respondent,  ▼.  Salma  Abdelnour,  Appellant. —  Motion  to  dis- 
miss appeal  granted,  with  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor, 
Rich  and  Miller,  JJ. 

Louis  Ricliard.  Respondent,  r.  Gustave  X.  3lathews,  Appellant. — Miotion  for 
leave  to  nppeal  to  the  Court  of  Appeals  denied,  without  costs.  Present  — 
HLrscliberg,  P.  J. ,  Jenks,  Gaynor,  Rich  and  Miller,  J  J. 

Richard  Van  Wyck  Thorne  and  Others,  as  Executors,  etc..  Plaintiffs,  v.  Henry 
T.  Carey  and  Others,  as  Executors,  etc.,  Defendants.  —  Motion  to  dismiss  appeal 
denied,  with  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rjush  and 
Millrr,  JJ. 

Richard  L.  Vaughan,  Respondent,  v.  Firemen's  Insurance  Company  of  New- 
ark, N.  J.,  and  Others,  Appellants. — Motion  to  dismiss  appeals  denied,  without 
costs,  provided  appeals  are  perfected  within  twenty  days;  otherwise  motion 
granted,  with  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and 
Miller,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accoants  of  John  B.  Prote,  as 
Administrator,  etc.,  of  Mary  Louisa  Nichols.  Deceased.  John  R.  Prote,  Appel- 
lant; John  H.  Kothe  and  Others,  Respondents. —  Decree  of  the  Surrogate's  Court 
of  Westchester  county  affirmed,  with  costs,  on  the  opinion  of  the  sorrpgate  (54 
Misc.  Rep.  495,  and  on  the  authority  of  Matter  of  De  Voe  (107  App.  Div.  245: 
affd.,  185  N.  y.  636).  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ.. 
concurred. 

Patrick  Simpson,  Respondent,  v.  The  Foundation  Company,  Appellant.— 
^lotion  for  reargument  granted  and  case  set  down  for  Thursday,  June  17, 1909. 
Present  —  Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 
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Robert  L.  Dunn,  Respondent,  Appellant,  v.  The  New  York  Herald  Company, 
Appellant,  Respondent. —  Judgment  and  order  reversed  on  argument,  without 
costs,  and  new  trial  granted.  Hirschberg,  P.  J.,  Jenks,  Burr,  Rich  and  Miller, 
JJ.,  concurred. 

Peter  J.  Gallagher,  an  Infant,  by  Peter  Gallagher,  His  Guardian  ad  Litem, 
Respondent,  v.  Jacob  Ruppert,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Hirschberg,  P.  J.,  Woodward, 
Burr,  Rich  and  Miller,  JJ. 

Gustave  Rader  Company,  Respondent,  v.  Ames  Realty  Company  and  Others, 
Defendants.  Hyman  Eourcik,  Appellant. —  Judgment  of  the  Municipal  Court 
affirmed,  with  costs.  No  opinion.  Woodward,  Jenks,  Gay  nor.  Burr  and  Miller, 
JJ.,  concurred. 

Edgar  H.  Hazelwood,  Respondent,  v.  John  F.  McCarthy  and  Others,  Appel- 
lants.—  Appeal  withdrawn  in  open  court  on  payment  of  costs.  Present  — 
Hirschberg,  P.  J.,  Jenks,  Burr,  Rich  and  Miller,  J  J. 

Giovanni  Lentino  and  Filomena  Lentino,  Appellants,  v.  Vincenzo  Lentiuo  and 
Rosina  Lentino,  Respondents. —  Judgment  affirmed,  with  costs.  No  opinion. 
Hirschberg,  P.  J.,  Jenks,  Gay  nor.  Rich  and  Miller,  JJ.,  concurred. 

David  Levenson  and  Morris  Levenson,  Appellants,  v.  Joseph  Sacoder,  Respond- 
ent.—  Judgment  of  the  Municipal  Court  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ. 

Matilda  Maier  and  Bertha  Bohmbach,  Appellants,  v.  Louis  G.  Burger  and 
Oscar  J.  Schumacher,  as  Executors,  etc.,  of  Catherine  Sutter,  Deceased,  and 
Others,  Respondents. —  Judgment  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg, P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ.,  concurred. 

Lewis  Seligman,  Respondent,  v.  Henrietta  G.  Andrews,  Appellant. — Judg- 
ment of  the  Municipal  Court  unanimously  affirmed,  with  costs.  No  opinion. 
Present — Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ. 

Benevolent  and  Protective  Order  of  Elks.  Respondent,  v.  The  Improved 
Benevolent  and  Protective  Order  of  Elks  of  the  World  and  Others,  Appellants. — 
Motion  withdrawn  in  open  court. 

Joseph  Biehl,  Respondent,  v.  Erie  Railroad  Company,  Appellant. — Motion  to 
resettle  order  granted,  without  costs.  Present  —  Hirschberg,  P.  J.,  Gaynor, 
Burr,  Rich  and  Miller,  JJ. 

Samuel  Brody,  Respondent,  v.  Morris  Sonin  and  Abel  Sonin,  Appellants. — 
Motion  to  dismiss  appeal  granted,  with  costs,  there  being  nothing  in  the  papers 
to  indicate  that  errors  occurred  on  the  trial  justifying  the  appeal.  Present — 
Hirschberg,  P.  J.,  Gay  nor,  Burr,  Rich  and  Miller,  JJ. 

Edward  W.  Brown,  as  Surviving  Partner,  etc.,  Appellant,  v.  Retsof  Mining 
Company,  Respondent. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
denied,  without  costs.    Present  —  Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  . 
MiUer,  JJ. 

Angelo  Ciccarrelli,  Appellant,  v.  Naughton  Company  and  Arthur  McMullen, 
Respondents. —  Motion  to  dismiss  appeal  denied,  without  costs,  with  leave  to 
renew  if  the  appeal  is  not  perfected  within  twenty  days.  Present  —  Hirschberg, 
P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

App.  Div.—  Vol.  CXXXIII         59 
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Esther  Cramar,  Appellant,  ▼.  Leondne  Klein,  etc.,  Respondent— Motioii  to 
dismiw  appeal  denied,  without  costs.  Present— Hirschberg,  P.  J.,  Gaynor, 
Burr,  Rich  and  Miller.  JJ. 

Irene  Diesend,  an  Infant,  by  John  Diesend,  Her  Quardian  ad  Litem.  Respond- 
ent, y.  J.  Clarence  Davies,  Appellant. — Motion  to  dismiss  appeal  granted,  with 
costa.    Present—  Hirschberg,  P.  J..  Oajnor,  Burr,  Rich  and  Miller.  JJ. 

Anthony  Fisher,  Respondent,  ▼.  Wakefield  Park  Realty  Company.  Appelant. 
—  As  it  appears  from  the  moving  papers  that  the  affirmance  by  default  on  May 
seventh*  did  not  involve  the  merits,  and  another  appeal  is  pending  which  does, 
the  motion  to  open  the  default  is  denied,  with  costs.  Present  —  Hirschberg, 
P.  J.,  Gay  nor,  Burr,  Rich  and  Miller,  J  J. 

Andrew  W.  Gleason.  as  Trustee,  etc..  Respondent,  v.  Benjamin  A.  Baacii, 
Appellant. —  Motion  to  dismiss  appeal  granted,  with  costs.  Present  —  Hirsch- 
berg, P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

Nicholas  Himmelreicher,  Appellant,  v.  Martha  Huebner,  Respondent. — 
Motion  granted,  without  costs.  Present  —  Hirschberg,  P.  J.,  Gaynor,  Burr. 
Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  Jacob  Brenner  for  a  License  to  Practioe 
as  Official  Examiner  of  Title. —  Application  granted  and  bond  approved. 
Present  —  Hirschberg,  P.  J..  Gaynor.  Burr,  Rich  and  Miller,  JJ. 

Max  E.  Kaufmann,  Respondent,  v.  John  C.  Wiarda  &  Co.,  Appellant — Motion 
to  dismiss  appeal  denied,  without  costs.  Present  —  Hirschberg,  P.  J.,  Gaynor, 
Burr,  Rich  and  Miller,  JJ. 

Lavinia  Lally,  Appellant,  v.  The  New  York  Central  and  Hudson  River  Rail- 
road .Company,  Respondent. — Motion  for  reargumetit  denied,  with  coats. 
Present  —  Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller.  JJ. 

Anna  Jjenderoth,  Respondent,  v.  Augelo  Giordiino,  Appellant. —  Motion  to 
dismiss  appeal  granted,  with  costs,  there  being  nothing  in  the  papers  to  indicate 
that  errors  occurred  on  the  trial  justifying  the  appeal.  Present —  Hirschberg. 
P.  J..  Gaynor,  Burr.  Rich  and  Miller,  J  J. 

Carl  G.  F.  Lindstrand,  Respondent,  v.  John  Bough,  Appellant. —  Motion  to 
dismiss  appeal  granted,  with  costs,  there  being  nothing  in  the  papers  to  indicate 
that  errors  occurred  on  the  trial  justifying  the  appeal.  Present  —  Hirschberg, 
P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

Charles  Mead  and  John  Lundy,  Appellants,  v:  Isaac  W.  Turner,  as  President 
of  the  VilUge  of  Mount  Eisco,  and  Others,  and  the  City  of  New  York.  Respond- 
ents.—Motion  to  dismiss  appeal  denied,  without  costs.  Present  —  Hirschberg, 
P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

Henry  T.  Paulding,  as  Administrator,  etc.,  of  Ethel  M.  Paulding,  Deceased, 
Respondent,  v.  The  New  York  Central  and  Hudson  River  Railroad  Company, 
Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without 
costs.    Present — Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

James  Prenderville,  Jr.,  an  Infant,  by  James  Prenderville,  His  Guardian  ad 
Litem,  Respondent,  v.  Coney  Island  and  Brooklyn  Railroad  Company,  Appel- 


♦See  182  App.  Div.  986.—  [Rep. 
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lant.— Motion  granted,  without  costs.    Present  —  Hirschberg,   P.   J.,  Qaynor, 
Burr,  Rich  and  Miller,  JJ. 

The  People  of  the  State  of  New  York,  Respondents,  r.  Isidore  Friedman, 
Appellant.— Motion  denied,  without  costs.  Present  —  Hirschberg,  P.  J,,  Gay- 
nor.  Burr,  Rich  and  Miller,  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  William  A.  Grimshaw,  Appellant, 
V.  William  A.  Prendergast,  Register  of  Kings  County,  Respondent.—  Motion  to 
resettle  order  granted,  without  costs.  Present  —  Hirschberg,  P.  J.,  Gaynor, 
Burr,  Rich  and  Miller,  JJ. 

Edgar  Robinson,  Respondent,  y.  Insurance  Company  of  North  America, 
Appellant. —  Motion  to  resettle  order  granted,  without  costs.  Present  —  Hirsch- 
berg, P.  J.,  Gaynor,  Burr,  Rich  and  Miller.  JJ. 

Morris  Sonin,  Appellant,  v.  Samuel  Brody,  Respondent. —  Motion  to  dismiss 
appeal  granted,  with  costs,  there  being  nothing  in  the  papers  to  indicate  that 
errors  occurred  on  the  trial  Justifying  the  appeal.  Present  —  Hirschberg,  P.  J., 
Gaynor,  Burr,  Rich  and  Miller,  J  J. 

Sal^atore  Tubbiolo,  Appellant,  y.  The  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Motion  denied,  with  costs.  Present —  Hirschberg,  P.  J.,  Gay- 
nor, Burr,  Rich  and  Miller,  JJ. 

William  S.  Wanren,  Respondent,  v.  Cramp  &  Company  and  Others,  J.  K, 
Brown  &  Company,  Appellants.— Motion  to  dismiss  appeal  granted,  with  costs. 
Present  — Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

Abraham  Wainstein  and  Annie  Wainstein,  Respondents,  y.  S.  Fox  Construe 
tion  Company,  Appellant. — Motion  to  dismiss  appeal  denied,  without  costs, 
Present  —  Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller,  J  J. 

In  the  Matter  of  Uie  Applicution  of  Carlos  de  Alyandros  for  Admission  to  the 
Bar. —  Application  referred  to  the  committee  on  character.  Present  —  Hirsch- 
berg, P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  J  J. 

In  the  Matter  of  the  Application,  Pursuant  to  Chapter  483  of  the  Laws  of 
1909,*  of  The  Co-Operatiye  Law  Company. —  Application  granted.  Present  — 
Hirschberg,  P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  J  J.  Settle  order  before  Mr. 
Justice  Jenks. 

In  the  Matter  of  the  Application  of  Henry  Schmidt  for  Payment  of  an  Award- 
etc.,  in  Proceedings  to  Acquire  a  School  Site  on  the  Northerly  Side  of  Coyert 
Avenue,  etc. —  Application  referred  to  Simeon  B.  Chittenden  to  hear  and  report. 
Present  —  Hirschberg,  P.  J. ,  Jenks,  Gaynor,  Burr  and  Rich,  J  J. 

Annie  McDonnell,  as  Administratrix,  etc..  Respondent,  y.  Metropolitan  Bridge 
and  Construction  Company,  Appellant. —  Motion  to  resettle  order  denied,  with- 
out costs.    Present  —  Hirschberg,  P.  J.,  Gaynor,  Burr,  Rich  and  Miller.  JJ. 

Bertha  £.  Nahe,  Indiyidually  and  as  Administratrix  with  the  Will  Annexed, 
etc.,  of  Louise  £.  Nahe,  Deceased,  Respondent,  y.  Henry  J.  Bauer  and  Katie 
Gambert,  Defendants,  Impleaded  with  Clark  D.  Rhinehart,  Appellant.  (No.  2.) 
—  Motion  for  reargument  denied,  with  costs,  on  the  authority  of  Ifahe  y.  Bauer, 
No.  1  {ante,  p.  875).  decided  herewith.  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Burr 
and  Rich,  JJ.,  concurred. 

»  Penal  Law,  §  280.—  [Rep. 
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United  States  Trust  Ck)mpan7,  as  Trustee  under  the  ninth  Clause  of  the  Will  of 
John  J.  Van  Nostrand,  Deceased,  Plaintiff,  v.  Louisa  B.  Van  Nostrand,  Indi- 
vidually and  as  Trustee,  etc.,  and  others.  Defendants.— Motion  granted,  without 
costs.    Present  — Jenks,  Burr,  Rich  and  Miller,  JJ. 

Bjork  and  Back  Construction  Company,  Respondent,  y.  Clemente  Muro, 
Appellant.  —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinioiL 
Hirschberg,  P.  J.,  Jenks,  Burr,  Rich  and  Miller.  JJ.,  concurred. 

Catherine  L.  Boyer,  Respondent,  v.  Frank  W.  Boyer,  Appellant. —  Order 
affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.  Hirschberg, 
P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  JJ.,  concurred. 

George  D.  Campbell.  Respondent,  v.  Patrick  F.  Campbell  and  John  J.  Camp- 
bell, Heirs  at  Law,  etc.,  and  John  J.  Campbell,  as  Executor,  etc.,  of  PatridL 
Campbell.  Deceased,  Appellants,  Impleaded  with  Anna  Rose  Hughes  and 
Edward  Hughes,  Infants,  etc.,  as  Heirs  at  Law,  etc.,  of  Patrick  Campbell. 
Deceased,  Respondents. — Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Hirschberg.  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Louis  W.  Haight,  Respondent,  v.  Alberto  de  Verastegui,  Appellant. —  Judg- 
ment and  order  of  the  County  Court  of  Westchester  county  affirmed,  with  costs. 
No  opinion.    Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ.,  concurred. 

Hieronimus  A.  Herold,  Respondent,  v.  Katharine  S.  De  Valencia,  Appellant- 
Order  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.  Hirsch- 
berg, P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  J  J.,  concurred. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Edwin  B.  MeekSt 
as  Sole  Surviying  Executor  of  and  Trustee  under  the  Last  Will  and  Testament  of 
Joseph  W.  Meeks,  Deceased,  Respondent.  Maude  E.  King  and  George  R.  Salis- 
bury, as  Special  Guardian  for  Helena  Meeks,  an  Infant,  Appellants;  Sophia  T. 
Hawkins  and  Others,  Respondents. — Decree  of  the  Surrogate's  Court  of  Suffolk 
county  affirmed,  with  costs  to  the  respondents  payable  out  of  the  estate.  No 
opinion.    Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

James  E.  Malone,  Respondent,  v.  Fenimore  Knitting  Mills,  Appellant. —  Order 
affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.  Hirschberg, 
P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  JJ.,  concurred. 

Edwin  B.  Meeks,  as  Sole  Surviving  Trustee,  etc.,  Respondent,  v.  Edwin  B. 
Meeks,  Defendant,  and  Emma  Meeks,  Appellant. —  Judgment  affirmed,  with 
costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ., 
concurred. 

The  People  of  the  State  of  New  York  ex  rel.  George  H.  McVey,  Appellant,  ▼. 
William  A.  Prendergast,  Register  of  Kings  Countjs,  Respondent.— Order 
affirmed  on  argument,  with  ten  doUara  costs  and  disbursements.  Hirschberg. 
P.  J.,  Jenks,  (Jay nor.  Burr  and  Rich,  JJ.,  concurred. 

The  Rockaway  Park  Improvement  Company  (Limited),  Respondent,  v.  Andrew 
Starke,  Appellant,  Impleaded  with  Carl  Krave  and  Others,  Defendants.  (No.  1.) 
—  Order  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.  Hirsch- 
berg, P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  JJ.,  concurred. 

The  Rockaway  Park  Improvement  Company  (Limited),  Respondent,  v.  Andrew 
Starke,  Appellant,  Impleaded  with  Carl  Krave  and  Others,  Defendants.  (No.  SL) 
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— Order  affirmed  on  argument,  with  ten  dollars  costs  and  disbursements.    Hirsch- 
berg,  P.  J.,  Jenks,  Gaynor,  Burr  and  Rich,  JJ.,  concurred. 

Fanny  G.  Slack,  Plaintiff,  v.  Samuel  H.  Montrose  and  Others,  Defendants. 
William  A.  Bragg,  Purchaser,  Appellant;  George  H.  Barman,  Referee,  Respond- 
ent.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Woodward,  Jenks,  Gay  nor.  Burr  and  Miller,  JJ.,  concurred. 

The  Town  of  Hempstead,  Respondent,  v.  Newbold  T.  Lawrence,  Individually 
and  as  Executor  of  and  Trustee  under  the  Last  Will  and  Testament  of  Newbold 
Lawrence,  Deceased,  and  Others,  Appellants,  Impleaded  with  Carman  Frost  and 
Others,  Defendants. —  Interlocutory  judgment  affirmed,  with  costs.  No  opinion, 
Hirschberg,  P.  J.,  Jenks,  Gay  nor.  Rich  and  Miller,  JJ.,  concurred. 

Florence  T.  Van  Rensselaer,  Respondent,  v.  Emil  H.  Poehn,  Appellant. — 
Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg, P.  J.,  Gay  nor.  Burr,  Rich  and  Miller,  JJ.,  concun*ed. 

Virginia  Hotel  Company,  Appellant,  v.  Bernard  Naughton  and  Mary  fe. 
McMahon,  as  Administratrix,  etc.,  of  Daniel  F.  McMahon,  Deceased,  Respond- 
ents —  Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Hirschberg,  P.  J.,  Woodward,  Burr,  Rich  and  Miller,  JJ. 

Herman  A.  Wagner  and  Others,  Respondents,  v.  Morris  .Wortis  and  Rose 
Wortis,  Wife  of  the  Said  Morris  Wortis,  Appellants,  Impleaded  with  Theodore  F. 
Jackson  and  Susan  P.  Du  Bois,  as  Trustees,  etc.,  of  George  W.  Du  Bois 
Deceased,  Defendants. —  Judgment  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg, P.  J.,  Jenks,  Gay  nor,  Rich  and  Miller.  JJ.,  concurred. 

Harry  W.  Whipple,  Appellant,  vr  Henry  Spruck  and  Charles  E.  Spruck, 
Respondents.^  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred;  Hirschberg,  P.  J.,  dissented. 

The  Yale  <&  Towne  Manufacturing  Company,  Appellant,  v.  John  P.  Hollings- 
head  and  Others,  Respondents.  (No.  l.)~  Judgment  of  the  Municipal  Court 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and 
MUler,  JJ..  concurred. 

The  Yale  &  Towne  Manufacturing  Company,  Appellant,  v.  John  P.  Hollings- 
head  and  Others,  Respondents.  (No.  2.) — Judgment  of  the  Municipal  Court 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks,  jS^ay nor,  Rich  and 
Miller,  JJ.,  concurred. 

William  Herod,  Respondent,  v.  Charles  C.  Graham,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Woodward, 
Jenks,  €}aynor,  Burr  and  Rich,  JJ.,  concurred. 

Mary  Martin  Ryder,  as  Administratrix,  etc.,  of  Ernest  W.  Ryder,  Deceased, 
Respondent,  v.  Mountain  Lake  Ice  Company,  Appellant. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Gaynor  and  Rich,  JJ., 
concurred;  Jenks  and  Miller,  JJ.,  dissented. 

Arthur  E.  Redfem  and  Cora  B.  Redfem,  Appellants,  ▼.  John  E.  De  Mund  and 
John  A.  Yoorhees,  Copartners  as  De  Mund  &  Yoorhees  and  Others,  Respondents. 
—  Interlocutory  j  udgment  affirmed,  with  costs.  No  opinion.  Woodward,  Jenks, 
Gaynor.  Burr  and  Miller,  JJ.,  concurred. 

Charles  Shaughness,  Respondent,  y.  Edward  H.  Sothem  and  Julia  Marlowe, 
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Appellants.— Order  affirmed,  with  ten  dollan  coflts  and  disbursements.  No 
opinion.    Hirschberg,  P.  J.,  Jenks,  Gaynor,  Rich  and  Miller,  JJ.,  concurred* 

Samuel  Brody,  Respondent,  v.  Morris  Sonin  and  Abel  Sonin,  Appellants.— 
Motion  for  reargument  granted,  without  costs,  on  condition  that  the  appellants 
stipulate  to  submit  the  case  within  ten  days,  if  the  respondent  so  elect;  other- 
wise motion  denied,  with  ten  dollars  costs.  Present  —  Jcnks,  Gaynor,  Burr, 
Rich  and  Miller.  JJ. 

Bird  8.  Coler,  Respondent,  v.  The  Brooklyn  Daily  Eagle,  Appellant.— Motion 
for  reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without 
costs.     Present— Jenks,  Gaynor,  Burr,  Rich  and  Miller,  JJ. 

Frederick  Crane,  Respondent,  v.  Chase  Andrews  and  Others,  Defendants. 
Harold  G.  Viilard  and  Hudson  Iron  Company,  Appellants. —  Motion  denied, 
with  ten  dollars  costs.     Present  —  Jenks,  Ghiynor,  Burr,  Rich  and  Miller,  JJ. 

James  A.  Halley,  Respondent,  v.  The  New  York  Central  and  Hudson  River 
Railroad  Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied,  without  costs.  Present  —  Jenks,  Gaynor,  Rich  and  Miller,  JJ.; 
Burr,  J.,  taking  no  part. 

Frederick  Horstman,  Respondent,  v.  Marx  Hartman,  Appellant.— Motion 
denied,  without  .costs.     Present — Jenks,  Gaynor,  Burr,  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  Robert  V.  Dougher  for  Admission  to  the 
Bar. —  Application  granted  and  order  signed.  Present  —  Hirschberg,  P.  J., 
Jenks,  Gaynor,  Burr  and  Rich,  J  J. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings  of 
Francis  Schlosser,  Administrator,  etc.,  of  Elizabeth  Schlosser,  Deceased.— 
Motion  denied,  without  costs.  Present  —  Hirschberg,  P.  J.,  Jenks,  Burr,  Rich 
and  Miller,  J  J. 

John  P.  Eraemer,  Appellant,  v.  Richard  H.  Williams,  Impleaded  with  ThcHnas 
Williams,  Respondent. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
granted.    Present  —  Woodward,  Jenks,  Gaynor,  Burr  and  Miller,  JJ. 

William  H.  Sweet,  Respondent,  v.  Martha  J.  Marsh  and  Another,  Appellants. 
—  Motion  granted  so  as  to  recite  that  the  reversal  is  upon  the  law  and  the  facts. 
Present— Jenks.  Gaynor,  Burr,  Rich  and  Miller,  JJ. 


Third  Department,  June,  1909. 

Matthias  H.  Arnot,  as  Trustee,  Respondent,  v.  Union  Salt  Company,  Appel- 
lant.— Order  affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Theresa  Alouro  and  Louis  Fazio,  as  Administrators,  etc.,  of  Nicholas  Alouro, 
Deceased,  Respondents,  v.  Syracuse,  Binghamton  and  New  York  Railroad  Com- 
pany, Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

Citizens*  National  Bank  of  Saratoga  Springs,  N.  Y.,  Respondent,  v.  Frances 
M.  Gardner  and  Fred  W.  Gardner,  Appellants.—  Motion  denied. 

Mary  C.  Coyle,  Respondent,  v.  James  H.  Coyle,  Appellant,  Impleaded  with 
Rose  A.  Coyle,  now  Rose  A.  Coyle  Droogan.—  Order  affirmed,  with  ten  doDais 
costs  and  disbursements.    All  concurred. 
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The  Elmore  and  Hamilton  Contracting  Company,  Appellant,  v.  State  of  New 
York,  Defendant.  County  of  Orange,  Respondent.  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.    All  concurred. 

Dorothy  Evenhuls,  by  Anna  M.  Evenhuis,  Her  Guardian  ad  Litem,  Respond- 
ent, Y.  United  Traction  Company,  Appellant.—  Judgment  and  order  unanimously 
affirmed,  with  costs. 

Lizzie  Flagler,  as  Administratrix,  etc.,  of  Abram  Flagler,  Late  of  the  Town 
of  Clifton  Park,  Saratoga  County,  N.  Y.,  Appellant,  ▼.  The  Boston  and  Maine 
Railroad,  Respondent. —  Judgment  unanimously  affirmed,  with  costs. 

Glens  Falls  Trust  Company,  Respondent,  v.  Frances  Nims  and  Others, 
Impleaded  with  Lottie  M.  Sherman,  Appellant. —  Judgment  unanimously 
affirmed,  with  costs. 

Peter  M.  Hummell  and  Others,  Respondents,  v.  Frank  B.  Reynolds,  Appel- 
lant.—  Judgment  and  order  unanimously  affirmed,  with  costs. 

Christopher  A  Holmes,  an  Infant,  by  George  H.  Holmes,  His  Guardian  ad 
Litem,  Appellant,  v.  The  Delaware  and  Hudson  Company,  Respondent. —  Judg- 
ment affirmed,  with  costs.    All  concurred,  except  Kellogg,  J.,  dissenting. 

William  Eenneally,  Respondent,  v.  Glens  Falls  Portland  Cement  Company, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

Li  the  Matter  of  the  Application  and  Petition  of  J.  Edward  Simmons  and 
Others,  Constituting  the  Board  of  Water  Supply  of  the  City  of  New  York,  to 
Acquire  Real  Estate  for  and  on  Behalf  of  the  City  of  New  York  under  Chapter 
724  of  the  Laws  of  1905,  and  the  Acts  Amendatory  Thereof,  in  the  Town  of 
Olive,  Ulster  County.  N.  Y.,  for  the  Purpose  of  Providing  an  Additional 
Supply  of  Pure  and  Wholesome  Water  for  the  Use  of  The  City  of  New  York, 
Respondent.  (Ashokan  Reservoir,  Section  No.  2,  Parcel  No.  78.)  Oscar  Her- 
mann, Claimant,  Appellant.—  Order  unanimously  affirmed,  with  costs. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Harriet  L.  Marks, 
Deceased.  Juliet  C.  Isham,  Appellant;  Alva  S.  Pearson,  Individually  and  as 
Executor,  etc.,  of  Harriet  L.  Marks,  Deceased,  and  Others,  Respondents. — 
Decree  unanimously  affirmed,  with  costs. 

In  the  Matter  of  the  Estate  of  Lydia  McChesney,  Deceased.  In  the  Matter  of 
the  Application  of  William  N.  McChesney,  Cestui  Que  Trust,  Respondent,  for 
the  Removal  of  Thomas  W.  Cantwell  as  Trustee  under  the  Will  of  Lydia 
McChesney,  Deceased,  Appellant,  and  for  an  Accounting  and  the  Appointment 
of  a  New  Trustee,  or  that  Such  Accounting  Proceed  Before  the  Surrogate  of 
Rensselaer  County.  Thomas  W.  Cantwell,  Individually,  and  Fidelity  and 
Deposit  Company  of  Maryland,  Appellants.—  Order  unanimously  affirmed,  with 
costs. 

In  the  Matter  of  the  Final  Accounting  of  Lerlyard  P.  Hale,  as  Permanent 
Receiver  of  the  Canton  Lumber  Company,  Respondent.  Daniel  H.  Ayers,  as 
Administrator  with  the  Will  Annexed  of  James  H.  Harmon,  Deceased,  Appel- 
lant.—  Order  affirmed,  with  costs.  All  concurred,  except  Smith,  P.  J.,  not 
voting. 

In  the  Matter  of  the  Application  of  Frederick  W.  Ahrens,  Appellant,  for  a 
Writ  of  Mandamus  against  Charles  F.  MiUikcn  and  Others,  Comprising  the 
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Civil  Service  Commissioa  of  the  State  of  New  York,  Respondents,  and  Frank 
Ehlers,  as  County  Clerk  of  Kings  County,  Appellant.—  Order  unanimously 
affirme<l,  with  costs. 

In  the  Matter  of  the  Application  of  Louis  Green.  Appellant,  for  a  Writ  of 
Mandamus  against  Charles  F.  Milliken  and  Others,  Comprising  the  Civil 
Service  Commission  of  the  State  of  New  York,  Respondents,  and  Frank  Ehlcrs, 
as  County  Clerk  of  Kings  County,  Appellant. —  Order  unanimously  affirmed,  with 
costs. 

In  the  Matter  of  the  Election  of  Directors  of  Manoca  Temple  Association. 
Manoca  Temple  Association  and  Others,  Appellants;  Wesley  Brougham,  as 
Treasurer  of  Manoca  Lodge,  No.  219,  I.  O.  O.  F.  of  the  State  of  New  York 
and  Others,  Respondents. —  Motion  denied,  without  costs.  Order  unanimously 
affirmed,  with  costs. 

Joseph  F.  Morrissey,  Respondent,  v.  William  H.  Gibbs,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs. 

Frederick  W.  Newman,  Respondent,  v.  Oaks  Hotel  Company,  Appellant.— 
Motion  denied. 

Evelyn  A.  Nichols  and  Hannah  J.  Nichols,  Respondents,  v.  The  Lehigh  Val- 
ley Railroad  Company,  Appellant. —  Judgment  unanimously  affinncd,  \vitJi 
costs.     Kellogg,  J.,  not  sitting. 

The  People  of  the  State  of  New  York,  Appellant,  v.  John  W.  Brannan  and 
Others,  as  Commissioners  of  Public  C'harities  of  the  City  of  New  York,  Com- 
posing the  Board  of  Trustees  of  Bellevue  and  Allied  Hospitals,  Respondents.— 
Order  unanimously  affirmed,  with  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Wilmer  H.  Dunn,  Respondent, 
V.  The  Board  of  Supervisors  of  Clinton  County,  Appellant. — Final  order  unani- 
mously affirmed,  with  costs. 

The  People  of  the  State  of  New  York,  Respondent,  ▼.  Earl  Shepard,  Appel- 
lant.—  Judgment  of  conviction  unanimously  affirmed. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Carl  Daniels,  Appel- 
lant.—  Judgment  of  the  County  Court  and  Police  Court  reversed,  upon  the 
opinion  in  People  v.  Baum  {ante,  p.  481),  decided  at  this  term  of  court.  All 
concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Fred  Sears  and 
Others,  Appellants.— Judgment  of  the  County  Court  and  Police  Court  reversed, 
upon  the  opinion  in  People  v.  Baum  {ante,  p.  481),  decided  herewith.  All 
concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  James  Ralph,  Appellant. 
—  Judgment  and  order  unanimously  affirmed. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Paul  Behrendt,  Appel- 
lant.—  Judgment  unanimously  affirmed. 

Frank  E.  Smith,  Appellant,  v.  The  Board  of  Supervisors  of  the  County  of 
Essex,  Respondent. —  Order  of  affirmance  amended  so  as  to  state  that  the  order 
is  affirmed,  not  as  a  matter  of  discretion,  but  upon  the  grounds  stated  in  the 
order  appealed  from.  The  motion  for  leave  to  go  to  the  Court  of  Appeals 
granted,  and  the  following  question  certified:  Was  the  application  for  injunction 
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properly  denied  upon  the  grounds  stated  in  the  order  made  at  Special  Term 
'denying  same? 

Qeorge  Spotswood,  Appellant,  v.  Henry  W.  Hamell,  Respondent. — Judgment 
and  order  unanimously  affirmed,  with  costs. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas  Smith  and 
Robert  J.  Gleason,  Appellants. — Judgment  and  order  unanimously  affirmed. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas  Smith,  Appel' 
lant. — Judgment  and  order  unanimously  affirmed. 

The  People  of  the  State  of  New  York  ex  rel.  Ontario  and  Western  Railway 
Company,  Appellant,  v.  The  State  Board  of  Tax  Commissioners,  Respondent. — 
Order  granted. 

The  People  of  the  State  of  New  York,  Respondent,  v.  The  New  York  Car- 
bonic Acid  Gas  Company,  Appellant.  Tlie  People  of  tlie  State  of  New  York, 
Respondent,  v.  The  Geysers  Natural  Gas  Company,  Appellant.  The  People  of 
the  State  of  New  York,  Respondent,  v.  The  Lincoln  Spring  Company,  Appel- 
lant. The  People  of  the  State  of  New  York,  Respondent,  v.  The  Natural  Car- 
bonic Gas  Company,  Appellant. —  If  plaintiffs  were  using  all  due  diligence  to 
obtain  a  trial  at  the  Albany  May  term  and  failed  through  no  fault  of  theirs,  Mr. 
Justice  Fitts,  under  our  order,  had  power  in  his  discretion  to  grant  or  refuse  an 
injunction.    He  still  has  such  power,  and,  therefore,  this  motion  is  denied. 

Alfred  Richards,  Respondent,  v.  Virginia  Kiudoner,  Appellant,  Impleaded 
with  Victor  Eindoner  and  Others. —  Interlocutory  judgment  affirmed,  with  costs. 
All  concurred. 

Hiram  S.  Shippy  and  Laura  L.  Sliippy,  Appellants,  v.  Union  Bag  and  Paper 
Company,  Respondent. —  Judgment  and  order  unanimously  affirmed,  with 
costs. 

William  Smith,  Respondent,  v.  Henry  W.  Hamell,  Appellant.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     All  concurred. 

Westcott  Chuck  Company,  Appellant,  v.  Oneida  National  Chuck  Company, 
Respondent. — Judgment  affirmed,  with  costs.  All  concurred,  except  Chester, 
J.,  dissenting.  

Fourth  Department,  June,  1909. 

The  People  of  the  State  of  New  York,  Respondent,  v.  City  of  Syracuse, 
Appellant.— Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the 
defendant  to  plead  over  within  twenty  days,  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.    All  concurred. 

The  People  of  the  State  of  New  York,  Appellant,  v.  Ezra  Wetmore,  Respond- 
ent.—  Order  reversed,  with  costs,  defendant's  motion  denied,  and  judgment 
directed  for  the  plaintiff  upon  the  verdict,  with  costs.     All  concurred. 

Philo  B.  Spaulding,  Appellant,  v.  Edward  R.  Hall  and  Henry  J.  Burkdorf,  as 
Executors,  etc.,  of  Barbrey  Klock,  Deceased,  Respondents. — Judgment  and 
order  affirmed,  with  costs.    All  concurred. 

Esther  F.  Blanchard,  as  Administratrix,  etc.,  of  Flint  Blanchard,  Deceased, 
Respondent,  v.  Amos  F.  Blanchard,  Appellant. —  Judgment  affirmed,  with  costs. 
All  cdncurred. 
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Warren-Smith  Company,  Respondent,  y.  Charles  A.  Brady,  Appellant.— 
Judgment  affirmed,  with  costs.    All  concurred. 

Charles  H.  Jordan,  as  Administrator,  etc. ,  Appellant,  v.  Erie  Railroad  Com- 
pany, Respondent. — Judgment  and  order  affirmed,  with  costs.  All  concurred, 
except  Eruse,  J.,  who  dissented. 

John  C.  Cassidy»  as  Trustee  for  Cassidy  &  Son  Manufacturing  Company,  and 
Cassidy  &  Son  Bfanufacturing  Company,  Appellants,  v.  Dewitt  C.  Becker, 
Respondent,  Impleaded  with  Others.^  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.    All  concurred. 

Oswego  Falls  Pulp  and  Paper  Company,  Respondent,  v.  Stecher  lithographic 
Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments.   All  concurred.    McLennan,  P.  J.,  not  sitting. 

John  B.  Muzzy,  as  Receiver  of  the  Property  of  £rnest  C.  White,  Respondent^ 
Y.  Annette  M.  White,  Appellant,  Impleaded  with  Ernest  C.  White. — Judgment 
and  order  affirmed,  with  costs.    All  concurred. 

Selma  Olson,  as  Sole  Administratrix,  etc.,  of  Oscar  Olson,  Deceased,  Respond- 
ent, Y.  The  New  York  Central  and  Hudson  River  Railroad  Company  and  the 
West  Shore  Railroad  Company,  Appellants. — Judgment  and  order  affirmed, 
with  costs.    All  concurred. 

James  R  Cox,  Appellant,  v.  James  Stillman,  Respondent.— Motion  for  rear- 
gument  denied,  without  costs.  Motion  denied.  Defendant's  time  to  answer 
extended  to  June  21, 1909,  and  further  proceedings  by  the  plaintiff  stayed  imtil 
that  date. 

John  Lindholm,  Respondent,  v.  Ralph  E.  Waite,  Appellant.— Motion  to 
dismiss  appeal  denied,  with  ten  dollars  costs  to  respondent.  Appeal  ordered 
ready  for  argument  on  second  day  of  September  term. 

Anna  Lavick,  as  Administratrix,  etc.,  Appellant,  v.  Niagara  County  Home 
Telephone  Company,  Respondent. — Motion  to  dismiss  appeal  denied,  without 
costs.    Appeal  ordered  ready  for  argument  on  second  day  of  September  term. 

The  People  of  the  State  of  New  York  ex  rel.  Prank  B.  Cliapman,  Relator,  v. 
Frank  Pye  and  Others,  as  Board  of  Trustees  of  Village  of  Chariotte,  Defendants. 
Determination  of  board  confirmed  and  writ  of  certiorari  dismissed,  with  fifty 
dollars  cost«,  but  without  disbursements.    All  concurred. 

Thomas  J.  King,  Respondent,  v.  New  York  Central  and  Hudson  River  Rail- 
road Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Louis  Pulciani,  Respondent,  v.  The  United  Amusement  Companies,  Appel- 
lant.— Judgment  affirmed,  with  costs.    All  concurred. 

William  W.  Prentice,  Appellant,  v.  Isabel  W.  Keeney,  Respondent. —  Judg- 
ment and  order  affirmed,  with  costs.     All  concurred. 

The  American  Perrofix  Brazing  Company,  Respondent,  v.  Nathaniel  R.  Pot- 
ter and  George  R.  McAlIaster,  Appellants. — Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  James  Fitzpatrick, 
Appellant,  Impleaded  with  Joseph  Warne  and  Others. —  Judgment  and  order 
affirmed.    All  concurred. 
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Harriet  E.  Winans,  Appellant,  v.  Rochester  Railway  Company,  Respondent. 
—  Judgment  affirmed,  with  costs.    All  concurred.    Robson,  J.  not  sitting. 

Mary  J.  Shirley,  Plaintiff,  v.  The  New  York  Central  and  Hudson  River  Rail- 
road Company,  Defendant.— Plaintiff's  exceptions  overruled,  motion  for  new 
trial  denied,  with  costs,  and  judgment  directed  for  the  defendant  upon  the  non- 
suit, with  costs.    All  concurred,  except  Spring  and  Kruse,  JJ.,  who  dissented. 

The  People  of  the  State  of  New  York,  Respondent,  v.  George  J.  Bauer,  Appel- 
lant.—Judgment  affirmed.     All  concurred. 

William  J.  Welch,  Appellant,  Respondent,  v.  John  Berry,  Respondent,  Appel- 
lant.—Judgment  affirmed,  without  costs.  New  trial  to  be  had  in  Justice's 
Court  on  Tuesday,  June  15,  1909,  at  ten  a.  m.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Martin  Murray,  Appel- 
lant.-Judgment  affirmed.    All  concurred. 

Maynard  N.  Clement,  as  State  Commissioner  of  Excise,  Respondent,  v. 
Two  Barrels  of  Whisky  and  Divers  Other  Liquors.  James  McManus,  Answering 
Appellant. — Motion  to  dismiss  appeal  denied,   without  costs. 


First  Department,  July,  1909. 

Gboroe  W.  Griffin,  Appellant,  v.  Daniel  M.  Bradt,  Respondent. 

Motion  for  a  reargument.    (See  132  App.  Div.  928.) 

Per  Curiam  :  This  is  a  motion  for  a  reargument  of  an  appeal  to  this  court 
from  an  order  of  the  Trial  Term  setting  aside  a  verdict  and  ordering  a  new  trial 
in  an  action  for  malicious  prosecution.  There  is  no  ground  for  a  reargument. 
This  court,  upon  mature  deliberation  and  discussion,  affirmed  the  order  appealed 
from  by  a  vote  of  three  to  two.  The  affirmance  by  this  court  without  an  opin- 
ion of  an  order  of  the  trial  court,  made  in  the  exercise  of  its  discretion,  setting 
aside  the  verdict  of  a  jury,  is  not  to  be  taken  as  an  approval  in  any  degree  of  the 
expression  by  the  trial  court  of  its  views  in  colloquy  with  counsel.  All  that  is 
determined  is  that  this  court  has  declined  to  reverse  an  order  made  in  the  dis- 
cretion of  the  Trial  Term  directing  a  new  trial,  upon  which  new  trial  all  the 
issues  are  to  be  presented  de  now  to  another  jury.  The  motion  is  denied,  with 
ten  dollars  costs.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke  and 
Houghton,  JJ.    Motion  denied,  with  ten  dollars  costs. 


Clara  A.  M.  Greer,  Plaintiff,  v.  William  H.  Freystai>t,  Defendant 
Landlord  and  tenant  —  expenditures  by  landlord  —  recovery. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts,  pursuant  to 
section  1279  of  the  Code  of  Civil  Procedure. 

Per  Curiam  :  It  appears  from  the  submission  that  the  plaintiff  has  laid  out 
and  expended  for  electricity  to  January  14,  1909,  the  sum  of  seventeen  dollars 
and  seventy -eight  cents.  During  this  time  the  defendant  was  in  possession  of 
the  premises,  and  it  would  seem  that  the  plaintiff  was  entitled  to  judgment  for 
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that  amount.  As  to  the  installment  of  the  apparatus  mentioned  and  described 
in  the  submission,  it  is  stipulated  that  this  apparatus  is  affixed  to  the  realty  and 
has  become  a  permanent  addition  thereto.  Upon  this  stipulation  it  is  dear  that 
the  defendant  is  not  liable  for  installing  a  permanent  addition  to  the  realty. 
Judgment  should  be  ordered  for  the  plaintiff  for  seventeen  dollars  and  seventy- 
eight  cents,  without  costs.  Present  —  Ingraham,  McLaughlin,  Laughlin,  Clarke 
and  Houghton,  JJ.  Judgment  ordered  for  plaintiff  as  directed  in  opinion. 
Settle  ordec  on  notice. 


Nkne  Van  Tutll  Fenn,  on  Behalf  of  Herself  and  Other  Stockholders  of 
W.  M.  OsTRANDER,  INCORPORATED,  Similarly  Situated,  Who  Join  with  Plaintiff 
and  Contribute  to  the  Expense  of  This  Action,  Respondent,  v,  W.  M.  Ostran- 
DER,  Incorporated,  Appellant,  Impleaded  with  Walter  M.  Ostrandee 
and  Others,  Appellants. 

Receiver  —  corporation — compensation  for  seroices  of  receiver  after  a  dectmon  that 
his  appoirUment  was  unauiliorized. 

Appeal  from  an  order  passing  the  receiver's  account  and  directing  that  the 
receiver's  fees  and  disbursements  and  the  fees  of  his  counsel  be  paid  by  the 
defendant  corporation. 

Order  modified  by  reducing  receiver's  fees  to  $800,  and  counsel  fee  to  9200, 
and  as  modified  affirmed,  without  costs.    No  opinion. 

Present  —  Ingraham,  (dissenting),  McLaughlin,  Laughlin,  Clarke  and 
Houghton,    JJ. 

Ingraham,  J.  (dissenting):  The  defendant  W.  M.  Ostrander,  Incorporated, 
appeals  from  so  much  of  an  order  of  the  Special  Term  as  directs  the  receiver's 
compensation  for  his  services,  fees  and  disbursements  and  the  fees  of  his  counsel 
to  be  paid  by  the  defendant  corporation.  The  order  appealed  from  passed  the 
receiver's  account ;  directed  that  the  receiver  be  charged  with  the  sum  of 
112,560.00  moneys  received  by  him  as  such  receiver;  finds  the  receiver  has  paid 
out  the  sum  of  $10,972.50,  for  which  he  should  be  credited;  that  out  of  the 
balance  of  the  moneys  in  his  hands,  after  being  charged  and  credited  as  afore- 
said, said  receiver  shall  make  the  following  payments:  "That  he  retain  in  his 
hands  as  such  receiver  the  sum  of  Twenty-fivehundred  (92500)  dollars,  which  sum 
is  hereby  allowed  for  his  services  and  fees  and  disbursements."  It  was  further 
ordered  that  said  "receiver  pay  to  Burt  L.  Rich,  his  attorney,  the  sum  of  Five 
hundred  ($500)  dollars,"  which  said  sum  was  allowed  for  services  as  such  attor- 
ney;  that  "  it  appearing  that  the  moneys  in  the  hands  of  said  Myer  Nuaabaum, 
as  such  receiver,  are  not  sufficient  to  pay  the  amounts  hereunder  as  Bach 
receiver,  as  and  for  his  fees  and  disbursements,  and  the  counsel  fees,  and  that 
the  deficiency  is  Fourteen  hundred  and  Eleven  90/100  (91411.90)  doUars,  the 
said  defendant  W.  M.  Ostrander,  Inc.,  be  and  it  is  hereby  direct^  to  pay  said 
deficiency  within  ten  days  from  date  of  entry  of  this  order  to  said  Myer  Nuss- 
baum,  to  pay  the  allowance  due  him  as  such  receiver,  and  also  to  hfs  counsel  as 
aforesaid."  It  was  further  ordered  that  upon  payment  being  made  as  aforesaid 
by  said  Myer  Nussbaum  as  such  receiver,  and  upon  turning  over  the  property 
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left  in  his  hands,  excepting  moneys  received  as  aforesaid,  that  the  bond  of  said 
Myer  Nussbaum,  as  Such  receiver,  be  exonerated  and  the  said  Myer  Nussbaum, 
as  such  receiver,  be  discharged  from  all  further  liability  as  such  receiver  without 
further  notice.  The  defendant  W.  M.  Ostrander,  Inc.,  is  a  foreign  corporation 
organized  under  the  laws  of  the  State  of  New  Jersey,  but  maintaining  an  office 
for  the  transaction  of  business  in  the  city  of  New  York.  The  principal  business 
of  the  corporation  was  the  purchase  and  sale  of  real  estate  in  this  and  other  States. 
The  plaintiff  brought  this  action  as  a  stockholder  on  behalf  of  herself  and  other 
stockholders.  She  alleged  in  her  complaint  various  alleged  acts  of  misfeasance  and 
malfeasance  of  the  defendants  who  are  directors  and  officers  of  the  corporation; 
asked  that  the  individual  defendants  accouut  for  their  management  and  disposition 
of  the  funds  of  the  corporation;  that  the  individual  defendants  be  adjudged  and 
required  to  refund  to  the  defendant  corporation  all  sums  of  money  paid  out  or 
expended  because  of  the  illegal  acts  of  the  individual  defendants  and  for  all  sums 
paid  out  as  dividends  which  were  not  paid  out  of  the  earnings;  and  that  a  receiver 
or  receivers  be  appointed  of  all  the  property  and  funds  of  the  corporation.  Upon 
this  complaint  the  Special  Term  appointed  a  receiver  of  all  the  property,  real  and 
personal,  and  the  rents,  issues  and  profits  thereof  and  the  proceeds  of  all  con- 
tracts made  for  sales  of  real  property,  and  all  goods,  chattels,  moneys  and  things 
in  action  of  the  defendant  corporation ;  and  the  defendants  were  ordered  To  deliver 
and  turn  over  to  the  receiver  each  and  every  of  the  property  and  things  enumerated 
in  the  order,  and  defendants  and  their  agents  and  servants  were  enjoined  and 
restrained  from  transferring,  disposing  of  or  delivering  to  any  person,  officer  or  cor- 
poration excepting  the  receiver  any  property  or  thing  or  evidence  of  title  thereto 
connected  with  the  property  of  the  corporation.  Upon  appeal  from  the  order 
appointing  the  receiver  this  court,  on  May  14, 1909,  reversed  that  order,  the  court 
stating :  '*  We  cannot  find  in  this  circumstance  a  sufficient  warrant  for  appoint- 
ing a  receiver  of  all  the  assets  of  the  corporation  in  this  State,  and  thus  paralyzing 
and  destroying  the  business  of  the  corporation.  There  is  no  other  circumstance 
disclosed  by  the  papers  which  justifies  the  appointment  of  a  receiver  at  this  time." 
(132  App.  Div.  81 1.)  Pending  this  appeal  the  receiver  took  possession  of  the  prop- 
erty of  the  corporation.  He  received  in  cash  $12,560.60  and  also  took  possession 
of  certain  office  furniture  and  certain  papers  and  contracts  of  substantial  nomina 
figures  but  of  unknown  value.  He  disbursed  in  carrying  on  the  business  of  the  cor- 
poration $8,463.96,  and  after  the  order  appointing  him  was  reversed  returned  to 
the  corporation  the  sum  of  97,508.54.  And  the  question  presented  on  this  appeal  is 
whether  the  court  was  justified  in  requiring  this  corporation  to  pay  the  expenses 
of  the  receivership.  A  foreign  corporation  which  was  concededly  solvent,  law- 
fully doing  business  in  this  State,  had  its  property  sequestrated  and  placed  in  the 
hands  of  a  receiver;  the  officers  of  the  corporation  legally  selected  by  its  stock- 
holders to  transact  its  business  restrained  from  performing  their  duties  in  man- 
aging the  corporation,  all  at  the  suit  of  one  stockholder  upon  an  allegation  that 
the  officers  of  the  corporation  had  not  performed  the  duties  of  their  office.  And 
when  the  order  appointing  the  receiver  was  reversed  as  entirely  unauthorized 
and  unjustifiable,  the  court  has  ordered  the  corporation,  out  of  the  money 
belonging  to  its  stockholders,  to  pay  the  receiver's  expenses  and  fees  and  the  fees  of 
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his  counsel.  It  was  the  plaintiff  who  commenced  the  proceedings  and  obtained 
the  unjustifiable  order  which  divested  the  corporation  of  its  property  and  businesB 
and  entailed  expense  upon  the  corporation,  and  the  court  has  now  ordered  that  the 
fees  of  the  receiver  and  the  fees  of  his  counsel  are  to  be  paid,  not  by  the  plaintiff 
who  obtained  this  improper  order  and  caused  the  corporation  the  injury  that  the 
appointment  of  a  receiver  necessarily  caused  it,  but  that  the  corporation  and  its 
stockholders  are  in  addition  to  pay  such  receiver  and  his  counsel  their  fees.  I 
know  of  no  authority  which  justifies  such  an  order,  and  I  think  it  is  clearly  a 
case  where  the  court  is  attempting  to  compel  a  corporation  and  its  stockholden 
to  pay  the  charges  and  expenses  of  a  litigation  which  are  legally  and  properly 
chargeable  upon  another — the  plaintiff  in  the  action.  The  plaintiff  holds  a  com- 
paratively small  amount  of  the  stock  of  the  corporation.  The  corporation  is 
incorporated  under  the  laws  of  the  Btate  of  New  Jersey  and  the  courts  of  that 
State  were  open  to  the  plaintiff  if  she  desired  to  control  the  action  of  the  offlcen 
of  the  corporation  and  had  ample  jurisdiction  to  give  to  the  plaintiff  such  relief 
as  she  was  entitled  to.  While  the  courts  of  this  State  would  undoubtedly  have 
jurisdiction  to  appoint  a  receiver  of  the  property  of  the  corx)oration  in  this  State 
to  prevent  its  being  wasted  or  dissipated,  they  had  no  right  to  appoint  a  receiver 
of  the  corporation  generally  as  that  jurisdiction  necessarily  devolved  upon  the 
courts  of  the  sovereignty  under  which  the  corporation  was  incorporated.  And 
wHen  it  was  determined  by  this  court  that  the  order  appointing  the  receiver  was 
not  justified  and  that  no  receiver  should  have  been  appointed,  I  think  the  corpo- 
ration was  entitled  to  have  its  property  restored  to  it  undepleted  by  the  fees  of  the 
receiver  and  his  counsel  who  must  look  to  the  plaintiff,  who  obtained  the  improper 
order  appointing  the  receiver,  for  compensation  for  their  services.  I  do  not . 
think  the  situation  in  this  respect  differs  from  that  of  a  defendant  in  an  action  in 
which  a  warrant  of  attachment  has  been  issued  and  whose  property  has  been 
attached,  but  which  attachment  has  been  subsequently  vacated.  The  appoint- 
ment of  a  receiver  and  the  issuance  of  an  attachment  are  provisional  remedies,  in 
the  one  case  to  hold  on  to  the  property  of  a  defendant  until  plaintiff  can  obtain  a 
judgment;  in  the  other,  to  hold  the  property  when  necessary  to  protect  the  pUun- 
tiff*s  rights.  In  the  case  of  an  attachment  it  has  been  held  that  where  an  attach- 
ment has  been  vacated  a  statute  *  authorizing  the  sheriff  to  retain  the  proper^ 
until  his  fees  were  paid  was  unconstitutional  and  void.  In  Bowe  v.  United  Staiei 
BeJUctor  Co.  (36  Hun.  407)  Mr.  Justice  Daniels,  in  delivering  the  opinion  of  the 
General  Term  of  the  Supreme  Court  in  the  First  Department,  after  citing  the  pro- 
visions of  the  Constitution,  f  said:  "And  these  provisions  have  been  so  construed 
as  to  maintain  the  rights  of  property  against  mere  legislative  interference,  and  as 
requiring  a  legal  proceeding  following  other  ordinary  forms  of  law  and  resulting 
in  a  judgment  upon  some  obligation  or  contract  or  liability  incurred  by  the  party 
proceeded  against,  before  he  can  be  divested  of  his  property,  and  it  can  be 
applied  to  the  uses  of  another  party.  *  *  *  That  is  precisely  where  an 
attachment  has  been  set  aside,  vacated  or  annulled,  either  by  the  abandonment 
of  the  party  in  whose  favor  it  is  issued,  or  by  an  order  of  the  court,  what  this 

♦See  Code  Civ,  Proc.  §709.— [Rep.      fSee  Const.,  art.  1,  §§  1,  6.— [Rep. 
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section  of  the  Code*  has  provided  maj  be  done  with  the  property  of  1 
defendant  when  it  has  been  seized  under  an  attachment.  This  directic 
in  its  practical  effect,  is  to  take  the  property  of  the  defendant  after  the  lien 
the  attachment  has  in  this  manner  been  removed,  and  apply  it  to  the  payment 
the  debt  created  by  issuing  and  serving  it,  and  afterwards  detaining  the  defei: 
ant's  property  under  its  authority;  and  no  more  flagrant  violation  of  the  rig'l 
of  an  owner  of  property  can  well  be  imagined.  *  ♦  *  And  it  was  in  part 
protect  parties  against  disasters  of  this  description  that  these  constitutional  pi 
visions  were  adopted,  and  to  prevent  them  from  being  produced,  by  the  m: 
flat  of  a  legislative  direction.  It  will  be  no  answer  to  the  protection  which  thi 
provisions  of  the  Constitution  were  designed  to  afford,  that  the  person  wh : 
property  may  be  taken  from  him,  and  held  by  the  sheriff  until  he  shall  pay  I 
costs,  charges  and  expense,  may  reimburse  himself  for  the  amounts  paid  b  i 
suit  upon  the  undertaking.  For  that  will  ordinarily  afford  him  no  equival  i 
for  the  loss  and  destruction  of  his  business  after  it  has  been  brought  about 
this  manner."  I  think  every  word  there  said  applies  to  this  case.  Here  ; 
property  of  the  corporation  which  really  belongs  to  its  stockholders  has  h  i 
taken  from  it  by  an  order  of  the  Supreme  Court  at  the  suit  of  the  plaintiff  t 
vested  in  the  receiver.  That  order  was  improperly  granted,  has  been  rever  i 
and  wholly  vacated,  and  yet  the  court  below  requires  the  corporation  wh : 
property  was  thus  illegally  taken  to  pay  the  fees  of  the  receiver  and  the  feef 
his  counsel  for  this  illegal  interference  with  its  pi^perty.  I  think  the  or  I 
appealed  from  is,  therefore,  entirely  unjustified,  and,  so  far  as  appealed  fn  i 
should  be  reversed,  leaving  the  receiver  and  his  counsel  to  look  to  the  plain  ; 
for  the  payment  of  compensation  for  the  services  they  rendered. 


William  E.  Beall,  Respondent,  v.  Markar  G.  Dadirrian,  Appellant.— In  i 
locutory  judgment  affirmed  on  opinion  of  Greenbaum,  J.,  in  the  court  be 
(reported  in  62  Misc.  Rep.  125),  with  costs,  and  with  leave  to  defendant 
withdraw  demurrer  and  to  answer  on  payment  of  costs  in  this  court  and  in 
court  below. 

The  Irish  Industrial  Exposition  and  Amusement  Company,  Limited,  Resp(  i 
ent,  V.  Andrew  Sheridan.  Appellant.— Judgment  and  order  affirmed,  with  cc 
No  opinion. 

Paul  Fuller  and  Others,  Copartners  under  the  Firm  Name  and  Style  of  Cou  i 
Brothers,  Respondents,  v.  Philippine  Sugar  Estates  Development  Comp  i 
Limited,  Appellant. —  Judgment  affirmed,  with  costs.    No  opinion. 

John  J.  Macdonald,  Respondent,  v.  Anthony  Stunipf  and  Charles  D.  Stei  i 
Appellants. — Judgment  and  order  reversed  and  new  trial  ordered,  with  cos 
appellants  to  abide  event,  unless  plaintiff  stipulates  to  reduce  verdict  to  910( 
which  event  the  judgment  as  so  modified  and  the  order  appealed  from   i 
affirmed,  without  costs.     No  opinion.    Settle  order  on  notice. 

Charles  Reilly,  Appellant,  v.  The  City  of  New  York  and  The  Pennsylv 
Steel  Company,  Respondents.—  Judgment  affirmed,  with  costs.    No  opinior 

♦  See  Code  Civ.  Proc.  1 709.—  [Rep. 


Diaitized  by 


Google 


944  Cases  Repobted  with  Brief  Syllabl 


First  Department,  July,  1909.  [VoL  ISS. 

The  People  of  the  State  of  New  York,  RespondeDt,  v.  John  Barry,  alias  John 
White,  alias  John  Bums,  Appellant. —  Judgment  affirmed.     No  opinion. 

The  Lozier  Motor  Company  of  New  York,  Appellant,  v.  Charles  P.  Bali 
and  George  A.  Burwell,  Bespondents.—  Judgment  affirmed,  with  costs.  No 
opinion. 

William  Strauch,  Respondent,  ▼.  New  York  Contracting  Company,  Pennsyl- 
vania Terminal  and  The  Pennsylvania,  New  York  and  Long  Island  Railroad  Com- 
pany, Appellants. — Judgment  and  order  affirmed,  with  costs.    No  opinion. 

Nellie  Kenny,  an  Infant,  by  David  Douglas.  HerQuardian  ad  litem.  Respond- 
ent, V.  Mary  P.  Cummings,  Appellant.  Thomas  Kenny,  Respondent,  v.  Mary 
F.  Cummings,  Appellant. —  Judgments  and  orders  affirmed,  with  costs.  No 
opinion.  (Laughlin,  J.,  dissenting  on  the  ground  that  the  court  erred  in  receiv- 
ing the  expert  evidence  with  respect  to  the  cough  from  which  the  plaintiff  Nellie 
Kenny  sulTered,  as  it  was  not  connected  with  the  injury.) 

Ricliard  Mullcr,  Doing  Business  under  the  Name  of  Muller  Gloria  Mills,  Appel- 
lant, V.  Antoine  Guichard,  Doing  Business  under  the  Name  of  A.  Guichard  & 
Co.,  Respondent. —  Judgment  affirmed,  with  costs.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Bert  M.  Treiber,  Respondent, 
V.  Lilly  Sinclair  or  St.  Clair,  Appellant. —  Order  affirmed.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Henry  Gartelman,  ReUitor,  v. 
Theodore  A.  Bingham,  as  Police  Commissioner  of  the  City  of  New  York, 
Respondent.—  Writ  dismissed  and  proceedings^fflrmed,  with  costs.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Reuben  Eisenstein, 
Appellant. —  Judgment  and  order  affirmed.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  William  H.  McNutt, 
Appellant.—  Judgment  and  orders  affirmed.    No  opinion. 

The  People  of  the  State  of  New  York,  Respondent,  v.  John  Taylor,  Appellant- 
Judgment  and  orders  afflniied.  No  opinion.  (McLaughlin  and  Houghton,  JJ.. 
dissenting.) 

The  People  of  the  State  of  New  York,  Respondent,  v.  Harry  Bradshaw, 
Appellant. — Judgment  and  order  affirmed.  No  opinion.  (McLaughlin  and 
Houghton,  JJ.,  dissenting.) 

Anna  Ilcmmerich,  by  Kate  Ileramerich,  Her  Guardian  ad  Litem,  Appellant,  v. 
Union  Dime  Savings  lustitutiou,  Respondent.— Judgment  affirmed,  with  costSL 
No  opinion. 

Stephen  K.  Sullivan,  Respondent,  v.  Butler  Brothers-Hoff  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    No  opinion. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounting  of  Henry  Bischoff, 
Jr.,  and  Amanda  Von  Graberg,  as  Executors  of  and  Trustees  under  the  Last 
Will  and  Testament  of  Henry  Bischoff,  Deceased,  Appellants.  In  the  Matter  of 
the  Application  of  Franklin  J.  Bischoff  for  an  Intermediate  Accounting  by  Henry 
Bischoff,  Jr.,  and  Amanda  Von  Graberg,  as  Executors  of  the  Last  Will  and 
Testament  of  Henry  Bischoff,  Deceased,  Appellants.  I.  Newton  Williams, 
Respondent. — Decree  affirmed,  with  costs.    No  opinion. 

William  K.  Kavanagh,  Respondent,  v.  The  Raymond  Van  Praag  Supply  Com- 
pany, Appellant. —  Judgment  and  order  reversed  and  new  trial  ordered,  with 
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App.  Div.]  First  Department,  July,  1909. 

costs  to  appellant  to  abide  event,  on  the  ground  that  the  verdict  is  against  t 
weight  of  evidence  as  to  the  defendant's  negligence  and  as  to  the  plaintiff's  fr< 
dom  from  contributory  negligence.    (Ingraham  and  Clarke,  JJ.,  dissenting.) 

Robert  Auerbach,  Appellant,  v.  Charles  Curie,  Respondent.—  Judgme 
affirmed,  with  costs,  on  126  Appellate  Division,  886. 

Milton  Greenebaum.  as  Trustee,  Respondent,  v.  Fleischmann  Realty  and  Cc 
struction  Company,  Appellant.—  Judgment  and  order  affirmed,  with  costs.  ] 
opinion. 

Cora  D.  Thompson,  Respondent,  v.  Standard  Fashion  Company,  Appellant. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 

Henry  Hess,  Jr.,  as  Sole  Surviving  Executor  and  Trustee  under  the  Last  W 
and  Testament  of  Casper  Hirtler,  Deceased,  Respondent,  v.  Rosa  Zahn  a 
Others,  Impleaded  with  George  Finck  and  Others,  Composing  the  Firm  of  Fine 
Embree  &  Cobb,  Appellants.— Order  affirmed,  with  ten  dollars  costs  and  d 
burscments.     No  opinion. 

In  the  Matter  of  Henry  J.  Gernon,  Deceased.— Motion  granted,  with  t 
dollars  costs.     Memorandum  per  curiam.     Settle  order  on  notice. 

Innis  Speeden  <&  Company  v.  Edgar  G.  Riebe  &  Company. —  Applicati 
denied,  with  ten  dollars  costs. 

In  the  Matter  of  Educational  Alliance. — Application  granted. 

In  the  Matter  of  Arnold  C.  Weil,  an  Attorney.—  Proceeding  dismissed.  S 
tie  order  on  notice.    Memorandum  per  curiam. 

App.  Div.— Vol.  CXXXIII.        60 
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ABANDONMENT. 

Desertion  by  wife  without  cause. 
See  Husband  and  Wife,  8. 

AOCOBB  AND  SATISFACTION. 

Damageafor  breach  of  contract.  Although  the  defendant  during  the  nego- 
tiations for  a  settlement  sent  two  checks  to  the  plaintiff,  who  kept  one  for  a 
month  and  the  other  for  six  weeks,  there  was  no  accord  and  satisfaction  if  he 
finally  returned  both  checks  and  refused  to  accept  them  in  satisfaction  of  his  claim. 

In  such  action  it  is  error  to  permit  the  jury  in  addition  to  general  damages  to 
allow  special  damages    on  account  of  advertising  contracts  procured  by  the 

Slaintiff  and  used  by  the  defendant,  for   they  formed    part  of  the   general 
amages  caused  by  the  defendant's  breach.    Patten  v,  Lynett,  746. 

Compromise  of  claim. 
See  Contract,  8. 

AOOOTTNTINa. 

1.  Trust —power.  In  an  action  for  an  accounting  it  must  appear  that  there  is  a 
fiduciary  relationship  between  the  parties  and  that  the  party  called  to  account  was 
intrusted  with  property  of  the  plaintiff  and  is  bound  to  show  his  dealings  with  it. 

Where  a  testator  gave  to  his  wife  the  use  of  his  real  and  personal  property 
during  life  with  a  beneficial  power  of  disposition  of  the  latter,  remainder  to 
certain  persons,  the  burden  is  on  the  remaindermen  in  an  action  to  compel  the 
wife's  executor  to  account  for  the  personalty  to  show  that  there  was  or  should 
have  been  at  her  death  a  remainder  to  which  they  were  entitled. 

The  mere  fact  that  there  was  no  corpus  extant  at  her  death  is  not  absolutely 
conclusive  against  the  remaindermen.    Seatoard  v.  Davis,  191. 

2.  Same — existence  cf  remainder  —  liability  of  executor — separation  cf  trust 
property.  Where  in  such  an  action  it  is  admittea  that  the  wife  at  her  death  left 
95,000  in  personal  property,  the  admission  is  sufficient  to  justify  an  interlocu- 
tory judgment  for  an  accounting,  although  it  is  qualified  bv  a  statement  that  the 
money  was  not  received  from  her  husband's  estate,  but  the  interlocutory  judg- 
ment should  not  charge  the  wife's  executor  with  the  whole  sum  received  by 
his  testatrix  from  her  husband's  estate  as  if  it  were  a  remainder  for  which  he 
must  account.  Mere  proof  of  its  receipt  does  not  establish  prima  facie  that 
such  sum  is  the  remainder  upon  which  a  trust  for  the  plaintiffs  fastened. 

Under  such  circumstances  the  trust  of  personalty  vested  in  the  executor,  and 
he  is  liable  for  anv  amount  which  came  into  his  hands,  and  it  is  his  duty  to  set- 
tle an  account  of  his  testatrix  in  relation  to  the  trust  and  to  pay  over  any  estate 
found  due  to  the  beneficiaries. 

If  the  wife  had  property  from  other  sources  she  was  not  bound  to  keep  the  per- 
sonalty received  from  her  husfoand's  estate  separate,  and  she  incurred  no  penalty 
by  mingling  the  two  without  fraud,  but  equity  will  follow  and  separate  the 
properties  and  put  on  the  accounting  party  the  burden  of  distinguishing  them. 

It  is  not  an  essential  to  an  accounting  that  the  cestui  que  trust  show  that  any- 
thing will  be  due  to  him.    Id. 

Administrator  —  proceeds  of  lottery  ticket. 
See  Decedent's  Estate,  1. 

Equity  —  supplemental  answer  setting  out  compromise. 
See  Pleading,  3. 

Action  against  agent  —  bill  of  particulars. 
S^  Pleading,  8. 

Purchase  of  land  by  executor  —  when  final  accounting  before  surrogate 
conclusive. 

See  Real  Property,  7. 

Trust  —  rights  of  trustee  who  is  also  life  tenant. 
See  will,  2. 
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AGENCY. 

See  Principal  and  Agent. 

ALIENATION  OF  AFFECTION. 

Former  divorce  action. 
See  Tort. 

APPEAL. 

1.  Appeal  from  decision.  An  appeal  does  not  lie  from  a  decision  of  the  court, 
but  only  from  the  judgment  entereJi  thereon.    Mann  v.  Press  Publishing  Co.,  29. 

2.  Final  judgment  ^interlocutory  judgment.  An  appeal  from  a  final  Jndg- 
ment  brings  up  for  review  the  interlocutory  judgment.     Seaward  v.  Davis,  191. 

8.  Harmless  error.  Judgment  will  not  be  reversed  for  errors  if  the  appellate 
court  finds  that  they  bad  no  injurious  effect  on  the  appellant's  case.  Wads  v. 
City  of  Mount  Vernon,  389. 

4.  Resettlement  of  ease  —  omission  of  rulings.  While  a  trial  judge  in  resettling 
a  case  may  act  upon  his  own  recollection,  a  defendant  is  entitled  to  have  a  ruling 
on  his  objection  inserted  in  the  case  where  the  judge  on  resettlement  struck  it 
out  merely  because  it  failed  to  appear  in  the  stenographer's  minutes,  if  the 
defendant's  affidavits  stating  that  the  ruling  was  made  are  not  contradicted,  and 
there  is  no  proof  that  the  stenographer's  minutes  were  correct  and  the  judge  did 
not  act  upon  his  own  recollection.    Jenkins  v.  Bishop,  617. 

5.  Stare  decisis  —  wTien  court  can  modify  former  decision  on  second  appeal. 
There  is  no  iron  rule  which  precludes  the  court  on  a  second  appeal  from  correct- 
ing a  manifest  error  in  its  former  judgment,  or  which  requires  it  to  adhere  to  an 
erroneous  view  of  the  facts  or  the  law.  It  may  for  cogent  reasons  reverse  or 
modify  a  prior  decision  even  in  the  same  case,  but  the  cases  in  which  this  will 
be  done  are  exceptional  and  the  power  should  be  sparingly  exercised.  Ti^ombUg 
&  Carrier  Co.  v.  Seligmun,  525. 

6.  Case  —  when  appellate  court  will  examine  exceptions  only.  Where  a  case  on 
appeal  contains  no  order  denying  the  defendant's  motion  for  a  new  trial,  and 
the  statepnent  that  the  case  contains  all  the  evidence  has  been  stricken  out  by 
stipulation,  the  appellate  court  will  only  examine  the  exceptions.  It  will  not 
determine  whether  the  verdict  is  supported  by  the  evidence  or  whether  the  dam- 
ages are  excessive.     Raisler  v.  Benjamin,  721. 

7.  Agreement  that  plaintifi*s  and  defendants  appeal  be  heard  separatdy.  The 
Appellate  Division  will  not  entertain  an  appeal  where  it  appears  that  the  par- 
ties agreed  that  the  plaintiff's  appeal  should  be  first  heard,  and  the  defendant's 
appeal  be  subsequently  brought  before  the  court  on  the  happening  of  a  certain 
event.    Hawkes  v.  Warren,  ^. 

Case  on  appeal  —  exhibits. 

HoUinsY.  Garrison,  900. 

Failure  to  appeal  —  assumption. 
See  CoNTUACT,  .14. 

Demurrer.  , 

See  Court,  2. 

Municipal  Court  —  exceptions. 
See  CounT,  4. 

Evidence  —  dismissal  of  indictment. 
See  Chime,  8. 

Waiver  of  defects  in  charge. 

See  False  Imprisonment,  4. 

Striking  out  finding  of  Appellate  Divi.sion. 

See  Practice,  1. 
Appeal  from  one  justice  at  Special  Term  to  another. 

See  Practice,  3. 

Municipal  Court  order. 
See  Practice,  4. 

Justice's  Court  —  return. 
See  Practice,  8. 
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APPEAL  ~  Continued, 
Interlocutory  judgment  in  partition  —  refusal  to  enter  final  judgment. 
See  Practice,  9. 

Evidence  —  objections  on  appeal. 
Bee  Railroad,  1. 

AJtBBST. 

Arrest  without  warrant. 

See  False  Imprisonhekt,  8. 

ASSAULT, 

Witness  —  cross-examination. 
See  Evidence,  2. 

ASSESSMENT. 

Personal  property  —  review. 
See  New  York  City,  2. 

SeeTiLK. 

ASSIGNMENT. 

Liability  of  assignee  on  promise  of  assignor. 
•    See  Contract,  16. 

Lease  —  privity  of  parties. 

See  Landlord  and  Tenant,  1. 

Assignee  of  lease  cannot  question  assignor's  title  —  rights  conveyed. 
See  Landlord  and  Tenant,  8. 

Taking  of  security  by  agent — suit  to  cancel  bond. 
See  Principal  and  Agent,  4. 

ATTORNEY  AND  CLIENT. 

IHsbarment  —  ctgreemeiU  to  pay  one  procuring  retainer.  An  attorney  at  law 
who,  contrary  to  the  provisions  of  the  Code  of  Civil  Procedure  and  the  Penal 
Code,  agreed  to  pay  another  person  procuring  contracts  by  which  he  is  retained 
to  prosecute  actions  at  law  a  percentage  of  the  fees  received  by  him,  is  guilty 
of  a  misdemeanor  and  should  be  disbarred. 

This  is  true  although  the  attorney  paid  the  person  with  whom  such  agreement 
was  made  a  salary  for  other  services. 

Although  the  Appellate  Division,  moved  by  the  fact  that  the  making  of  such 
illegal  contracts  has  become  more  or  less  common,  sees  fit  to  punish  an  offender 
by  suspension  instead  of  disbarment,  such  reason  for  leniency  will  not  be 
considered  in  future  cases.    Matter  of  Shay,  547. 

2.  Court  — summary  ju7*isdi€tion  over  attorneys  —  toJien  not  exercised.  The  court 
will  not  exercise  its  summary  jurisdiction  over  attorneys  by  entertaining  a 
motion  by  executors  to  compel  an  attorney  to  return  counsel  fees  voluntarily 
paid  to  him. 

Matter  of  Hess,  654. 

Communication—  when  not  privileged. 
See  Crime,  10. 

Default  —  misconduct  of  attorney. 
See  Practice,  7. 

ATTGTIONEEK. 

Revocation  of  license. 

See  New  York  City,  7. 

BAILMENT. 

Motor  fxhicle  —  liability  of  keeper  of  garage  for  loss  of  motor  car.  Evidence  in 
an  action  against  the  owner  of  a  garage  to  recover  damages  for  the  loss  of  an 
automobile  taken  therefrom  without  written  authority  of  the  owner  examined, 
and  heldf  to  justify  a  verdict  of  the  jury  finding  defendant  guilty  of  lack  of  due 
care  in  failing  to  adopt  proper  methods  to  prevent  chauffeurs  taking  out  motor 
cars  without  due  authority.      Wilson  v.  Wyckoff,  Churcfi  d  Partridge,  92. 

When  stablekeeper  not  bailee  of  property. 
See  Conversion,  2. 
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BAILMENT—  Continued. 
Cold  storage — damage  to  apples  —  interest. 
/SSstf  Damages,  1. 

Loan  —  collateral  —  con  version. 
See  Debtor  and  Gbbditor. 

Stocks  carried  on  margin  —  duty  of  broker. 
See  Principal  akd  Agent,  1. 

BANKING. 

When  national  hank  can  recover  on  ueurious  mortgage.  By  virtue  of  section 
5197  and  5198  of  the  Revised  Statutes  of  the  United  States,  a  national  bank,  if 
it  be  an  innocent  holder  for  value,  can  recover  the  principal  due  on  a  bond  and 
mortgage,  even  though  the  instruments  be  tainted  with  usury. 

Although  a  national  bank  cannot  loan  money  on  the  security  of  real  estate, 
the  fact  that  a  bond  and  mortgage  is  assigned  to  its  employee  to  secure  a  loan 
owin^  to  the  bank  does  not  render  the  security  void  nor  deprive  the  bank  on 
the  right  to  enforce  it.  The  bank  merely  becomes  liable  to  the  Fedend  govern- 
ment for  exceeding  its  powers.    Slade  v.  Squier,  666. 

Transmission  of  money  to  foreign  countries. 
See  Constitutional  Law,  1. 

Liability  of  bank  for  stipulation  of  employee. 
See  Principal  and  Agent,  4. 

BANK&TTPTCY. 

Partition  —  schedules. 

Ingraham  v.  PhiUips,  901. 

Discharge  of  judgment  for  false  imprisonment. 
See  False  I&iprisonmbnt,  2. 

BBOKEK. 

See  Principal  and  Agent. 

BUILDINa  CODE. 

Use  of  building  as  school  —  alterations. 
See  New  York  City,  3. 

Negligence  — excavating  —use  of  party  wall 
See  New  York  City,  6. 

BXTILDINa  CONTBACT. 

See  Contract. 

CEBTIOBAJUL 

BeinstatemeiU  of  policeman.  Affidavits  upon  a  motion  by  the  police  commis- 
sioner of  New  York  city  to  vacate  an  order  reinstating  a  policeman  and  to  cancel 
the  return  to  the  origmal  writ  of  certiorari  with  permission  to  file  an  amended 
return,  and  for  a  reargument  on  the  ground  that  the  original  return  was  false 
and  untrue  examined,  and  held,  that  the  motion  should  be  denied.  People  ex  nL 
Bingehnan  v.  Bingham,  241. 

Review  of  personal  property  tax. 
See  New  York  City,  2. 

Revocation  of  auctioneer's  license  —  sufficient  petition. 
See  New  York  City,  7. 

Statute  of  Limitations  —  assessment,  city  of  Rochester. 
See  Tax.  2. 

CODE  OF  CIVIL  PROCEDUBE. 

[For  table  containiug^all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  Ixiv.] 

CODE  OF  CBHEINAL  pbooedubb. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  Ivx.] 
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OOBB  OF  PBOCEDUBE. 

[For  table  containinfi:  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.lxiv.] 

OOMPI.AINT. 

See  PLBADm G. 

OONPEMNATIOK. 

See  Emikent  DoHAm. 

OONPITIOK AL  SALE. 

Sale  of  stoves  —  vendor's  lien. 
See  Lien,  2. 

CX>KFLICT  OF  LAWS. 

Application  of  lAbor  Law  to  foreign  ship. 
See  Masteb  and  Servant,  B. 

Death  in  foreign  jurisdiction  —  foreign  statute  governs. 
See  Negligence,  5. 

OONSOLIDATION  OF  AOTIONa 

^StfPRACnCB,  12. 

OONSTITUnONAL  LAW. 

1.  Principal  and  agent  —  transmiseion  of  moneys  to  foreign  countries  —  chapter 
185  qf  Laws  oflWt  constitutional — plaintiff  must  sue  surety  in  equity  on  b^ialf 
of  himse\f  and  others.  Chapter  185  of  the  Laws  of  1907,  requiring  persons  engaged 
in  selling  tickets  for  transportation  to  or  from  foreign  countries,  who,  in  conjunc- 
tion therewith  carry  on  the  business  of  transmitting  money  to  foreign  countries, 
to  file  a  bond  to  the  People  of  the  State  conditioned  for  the  faithful  holding  and 
transmission  of  said  money,  is  constitutional. 

The  fund  represented  by  such  bond  is  not  for  the  benefit  of  one  person  who 
has  deposited  money  for  transmission  to  a  foreign  country  but  is  for  the  benefit 
of  all  such  persons.  And  hence,  where  the  principal  having  converted  moneys 
received  for  transmission,  has  been  declared  bankrupt  and  absconded,  a  creditor 
must  sue  the  surety  in  equity  on  behalf  of  himself  and  all  creditors  similarly 
situated.  He  cannot  maintain  an  action  at  law  for  his  sole  benefit.  Ouffanti  v. 
National  Surety  Co,,  610. 

2.  Chapter  1018,  Laws  of  1895,  authorizing  city  of  Rochester  to  take  shores  of 
HemJock  lake  valid.  Chapter  1018  of  the  Laws  of  1895,  authorizing  the  city  of 
Rochester  to  acquire  the  shores  of  Hemlock  lake  so  far  as  necessary  to  prevent 
the  pollution  of  the  city  water  supply,  and  to  change  highways  within  the  por- 
tions taken  without  the  consent  of  the  town  commissioner  of  highways,  does  not 
violate  section  18  of  article  8  of  the  State  Constitution  prohibiting  the  passing 
of  any  private  or  local  bill  laying  out,  opening,  altering  or  discontinuing  high- 
ways.    City  of  Rochester  v.  Gray,  852. 

8.  Same  —  highways  —  discontinuance  —  property  not  taken  wiihoui  due  process 
of  law.  This,  because  the  real  object  of  said  statute  was  not  to  change  highways, 
but  to  effect  a  public  improvement  to  protect  the  public  health,  the  change  of 
highways  being  a  mere  incident  to  the  accomplishment  of  that  end.  The  consti- 
tutional provision  was  designed  to  prevent  the  passage  of  acts  having  a  change 
of  highways  as  their  primary  object. 

Said  act  does  not  violate  section  16  of  article  8  of  the  State  Constitution  which 
prohibits  the  passage  of  private  or  local  bills  embracing  more  than  one  subject 
and  requiring  that  subject  to  be  expressed  in  the  title. 

As  the  city  of  Rochester  owned  the  fee  of  the  discontinued  highway  and  was 
the  only  one  entitled  to  the  use  and  possession  of  the  land,  no  one  was  entitled 
to  any  damage  by  reason  of  the  discontinuance,  and  hence  said  act  was  not  uncon- 
stitutional in  depriving  persons  of  property  without  due  process  of  law. 

As  highways  belong  not  to  a  town,  but  to  the  State,  which  holds  them  in  trust 
for  the  people  at  large,  the  town  was  not  entitled  to  damages  by  reason  of  the 
discontinuance  of  the  highway.    Id. 

Insanity  —  commitment. 
See  Crime,  4. 

Commutation  of  sentence — ex  post  facto. 
See  Crimes,  6. 
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OONSTITtJTIONAL  LAW—  Continued, 
Habeas  corpus  —  powers  of  Legislature. 
See  Crime,  7. 

Validity  of  ordinance  —  police  power. 
See  Mui^iciFAL  Corporation,  6. 

Special  jury  —  importance  of  case. 
See  Practice,  5. 

Control  of  Public  Service  Commission  over  conditions  of  franchise. 
See  Railroad,  12. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Constitutions 
cited  and  construed  in  this  volume,  see  ante,  pp.  Ix  and  Ixi.] 

GOKTEICPT. 

Practice  —  criminal  contempt  —  certiorari —  account  of  proceedings  in  a  divorce 
action  —  wJien  criminal  contempt  not  »7iown.  If  the  proceedings  in  an  order 
adjudging  one  guilty  of  a  criminal  contempt  of  court  are  regular,  sustained 
by  the  evidence  and  valid,  the  validity  of  the  commitment  can  be  tested  only 
by  a  writ  of  habeas  corpus. 

Where  the  defendant  in  a  divorce  action,  during  the  progress  of  the  trial,  wrote 
an  article  relating  in  part  to  the  trial  and  in  part  containing  his  own  views  of 
the  facts,  and  setting  forth  in  full  two  letters  which  had  been  offered  in  evi- 
dence, excluded  and  marked  for  identification,  the  first  sentence  of  which  article 
showed  that  it  did  not  purport  to  be  a  statement  of  proceedings  on  the  trial,  and 
sent  it  to  several  newspapers  accompanied  by  a  letter  which  also  showed  that 
the  article  was  not  confined  to  an  account  of  the  court  proceedings,  he  cannot, 
on  the  publication  of  the  article,  be  punished  for  a  criminal  contempt  because  of 
the  publication  of  the  letters  and  on  the  theory  that  he  represented  the  entire 
statement  to  be  an  account  of  the  proceedings  on  the  trial. 

Such  an  adjudication  can  only  be  sustained  by  showing  that  the  defendant 
published  a  grossly  inaccurate  account  of  the  proceedings  on  the  trial. 

The  conduct  of  the  defendant  was  most  reprehensible  and,  it  eectns,  he  couUl 
have  been  punished  for  a  civil  contempt  of  court.  People  ex  rel.  Brewer  v. 
Plaiuk,  26. 

Assignee  of  corporation  —  effect  of  submission  to  jurisdiction. 

/8te  DiSCOYBRY,  2. 

CONTRACT. 

1.  Account  stated  —  counterclaim  for  damages  —  evidence  —  charge  to  Jury,  Evi- 
dence  in  an  action  to  recover  a  balance  on  account  of  goods  furnished,  to  which 
a  counterclaim  for  damages  caused  by  a  delivery  of  inferior  material  for  cenaio 
**  Rockland''  lime  ordered  was  interposed,  examined  and  Iield,  that  the  finding 
of  the  jury  in  determining  the  amount  of  the  counterclaim  was  arbitrary  ana 
the  verdict  was  against  the  weight  of  evidence. 

The  defendants  also  pleaded  an  assignment  of  a  claim  as  an  accord  and  satis- 
faction, while  the  plaintiff  claimed  that  it  was  given  merely  as  security. 
Held,  under  the  facts  shown,  that  the  court  should  have  instructed  the  jury 
that,  if  they  found  that  the  assignment  was  t^ken  only  as  security,  it  would  still 
be  the  duty  of  the  plaintiff  to  apply  upon  the  judgment  recovered  in  the  case  at 
bar  any  amount  collected  on  the  claim.     SchmoJU  v.  Buseemi,  20. 

2.  Counterclaim  asking  reformation  —  practice  —jury  tJicU.  Where  in  an  action 
on  a  written  contract  the  answer  alleging  that  it  does  not  express  the  real 
agreement  between  the  parties  by  a  separate  defense  and  counterclaim  seeks  to 
have  the  contract  reformed,  an  agreement  for  the  trial  of  the  issues  at  a  Trial 
Term  and  the  submission  of  the  reformation  of  the  contract  to  a  jury  is  irregular. 
In  such  case  the  proper  practice  is  to  procure  an  order  directing  separate  trials 
of  the  separate  issues  in  the  appropriate  fora,  and  where  the  equitable  coan- 
terdaim  if  established  will  determine  the  whole  controversy  it  should  be  tried 
first.    Bubenstein  v.  Badt,  57. 

3.  Same  —  misrepresentation  —  irrelevant  evidence  —  when  error  not  cured  by 
attempt  to  strike  out.  Defendant,  a  bank  president,  entered  into  a  contract  with 
plaintiff  to  pay  him  $4,000  if  he  should  secure  certain  agreements.  Plaintiff 
performed  the  contract.  Defendant  refused  to  pay  because  of  difficulties  with 
plaintiff's  father  who  owned  the  land  occupied  by  the  bank,  arising  out  of  the 
bank's  failure  two  months  after  the  signing  of  the  contract  to  exercise  an  option 
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for  the  renewal  of  its  lease.  An  action  was  brought  by  plaintiff  to  recover  under 
the  contract  and  defendant  set  up  a  counterclaim  asking  for  a  reformation  on  the 
ground  that  the  plaintiff  had  misrepresented  the  legal  effect  of  the  contract. 
On  the  trial  defendant  was  allowed  to  prove  that  an  action  brought  by  the  bank 
to  compel  plaintiff's  father  to  renew  the  lease  had  been  discontinued  upon  terms 
unfavorable  to  the  bank,  and  other  irrelevant  matters  calculated  to  impress  the 
Jury  with  the  hardship  which  the  bank  had  suffered  in  consequence  of  its  failure  to 
exercise  its  option  of  renewal.  This  was  done  on  the  theory  that  the  jury 
might  impute  to  plaintiff  a  fraudulent  design  when  the  contract  was  signed 
by  takinz  advantage  of  an  improbable  oversight  by  defendant  two  months 
later,  and  the  trial  judge  so  charged  the  jury. 

HM,  that  the  admission  of  the  evidence  was  error: 

That  as  its  admission  might  well  have  induced  the  verdict,  an  attempt  to  strike 
out  the  evidence  after  the  charge  \^as  delivered  did  not  cure  the  error.    Id, 

4.  Hiring  of  men  —  independent  contractor  —  evidence — presumption  —  violation 
of  ordinance — damages  —  negligence.  Where  one  li.  agreed  to  employ  and  work 
on  the  grading  of  a  roadbed  of  a  railroad,  at  such  points  aud  in  such  numbers  as 
mieht  be  designated,  certain  workmen  and  to  supply  them  with  necessary  tools, 
and  further  agreed  that  iu  no  event,  without  special  authorization,  should  the 
pay  for  said  workmen  exceed  certain  figures,  and  that  he  would  give  his  personal 
attention  to  superintending  the  work  and  see  that  CHch  of  the  employees  gave  an 
honest  day's  work  to  the  railway  company,  but  he  did  not  contract  to  do  any  of 
the  work  of  constructing  the  roadbed,  and  the  railroad  company  agreed  to  repay 
him  the  amount  paid  in  wages  and  for  materials,  with  ten  per  cent  of  such 
amount  in  addition,  as  compensation  for  his  personal  services,  the  relation 
between  him  and  a  company  which  assumed  the  contract  on  behalf  of  the  rail- 
road is  that  of  employer  and  employee,  and  he  is  not  to  be  considered  as  an 
independent  contractor  so  as  to  relieve  the  company  from  liability  to  a  workman 
injured  in  the  construction  of  the  roadbed. 

It  is  presumed  that  an  ordinance  duly  adopted  continues  in  force  until  the 
contrary  is  shown,  and  its  violation  is  some  evidence  of  negligence. 

A  verdict  for  $9,000  for  the  loss  of  the  use  of  a  right  arm  and  the  breaking  of 
three  ribs,  with  the  suffering  which  must  have  resulted,  is  not  excessive  for  a 
man  earning  $4  a  day.    Burke  v.  City  db  County  Contract  Co.^  118. 

6.  "Price  of  ice  —  consideration  —  practice  —  direction  of  verdict  —  waiver  of 
irregularity.  Where  plaintiff  purchased  a  retail  iCe  business  from  defendant  and 
as  part  of  the  written  contract  of  purchase  agreed  to  buy  his  ice  of  the  defendant 
at  two  dollars  per  ton,  and  for  four  years  the  plaintiff  bought  and  the  defendant 
sold  ice  at  the  price  fixed,  the  defendant  cannot  during  the  life  of  the  contract 
raise  the  price  for  ice. 

Where  the  contract  was  under  seal  and  recited  a  consideration,  the  contention 
that  it  was  invalid  because  defendants  did  not  agree  to  sell  ice  at  two  dollars  per 
ton  is  without  merit,  and  the  plaintiff  may  recover  the  difference  between  the 
price  he  was  compelled  to  pay  and  the  agreed  price. 

It  is  irregular  for  a  judge  to  direct  a  verdict  after  the  dismissal  of  the  jury 
and  the  close  of  the  term  at  which  the  case  was  tried,  but  such  irregularity  is 
not  important  in  a  case  where  plaintiff  was  either  entitled  to  recover  the  full 
amount  claimed  or  nothing,  and  both  parties  moved  for  the  direction  of  a 
verdict,  and  neither  asked  to  go  to  the  jury  on  any  question  of  fact. 

Such  a  case  is  n.)t  so  difficult  and  extraordinary  as  to  justify  an  extra  allow- 
ance, and  a  provision  therefor  in  the  judgment  will  be  stricken  out.  8eeor  v. 
Ardsley  Ice  Co.,  136. 

6.  Work,  labor  and  services  —  numerical  error  in  judgment  —  witness  —  refresh.' 
ing  memory.  Where,  in  an  action  to  recover  for  labor  and  services,  a  manifest 
error  was  made  bv  twice  deducting  certain  overcharges  claimed  by  defendant 
to  have  been  made  by  plaintiff  from  the  amount  of  plaintiff's  claim,  and  a  fail 
preponderance  of  the  credible  evidence  would  have  sustained  findings  in  favor 
of  the  plaintiff  had  they  been  made,  a  judgment  for  defendant  will  be  reversed 
and  a  new  trial  granted. 

A  memorandum  to  refresh  a  witness'  memory  must  have  been  made  by  the 
witness  either  at  the  time  of  the  transaction  or  so  soon  thereafter  that  it  was  then 
fresh  in  his  memory,  or,  if  made  by  another  person,  must  have  been  read  by 
the  witness  within  such  time  and  be  known  by  him  to  be  correct  at  the  time  he 
read  it.     Vichos  v.  Cuttler,  230. 
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7.  ScUeofland — aeeeptance  of  part  performance.  Where  the  main  purpose  of 
a  contract  between  the  plaintiff  and  the  defendant  A.,  in  pursuance  of  which 
plaintiff  was  to  assign  certain  options  to  be  received  by  him  on  three  iracu 
of  ore  land  to  a  specified  trustee,  was  to  rehabilitate  a  mining  company  and  to 
make  an  indebtedness  due  plaintiff  for  money  he  had  advanced  to  the  company 
a  lien  on  whatever  land  it  might  acquire  from  the  trustee  on  reorganization,  ani 
it  appears  that  although  only  two  tracts  were  conveved  bv  the  pulntiff  this  was 
acquiesced  in  by  all  interest^  in  the  company,  which  could  scarcely  pay  for  the 
land  conveyed,  a  finding  by  the  trial  judge  that  the  defendants  accepted  such  per- 
formance as  full  performance  of  the  contract  is  sustained  by  the  evidence. 
Crane  v.  Andrewe,  849. 

8.  CofMoromiee  of  claim  —  eminent  domain  —  award  for  lands  taken  for  barge 
canal.  When  the  State  has  authorized  certain  officers  to  settle  for  lands  and 
properties  which  it  has  appropriated,  and  fbr  the  damage  it  has  caused,  the  effect 
of  such  settlement,  the  officers  having  Jurisdiction  and  acting  honestly,  and  with 
full  knowledge  of  the  facts,  is  the  same  as  a  settlement  between  private  per- 
sons. Neither  party  to  a  settlement  made  honestly,  and  with  full  knowledge  of 
the  facts,  is  at  liberty  to  recede  from  it  for  the  sole  reason  that  he  discovers  that 
he  has  made  a  bad  bargain. 

It  seems,  that  the  New  York,  Ontario  and  Western  Hallway  Company  was, 
by  virtue  of  subdivision  6  of  section  28  of  chapter  140  of  the  Laws  of  1850.  enti- 
tled to  construct  a  bridge  over  Fish  creek,  in  Oneida  county,  which  bad  been 
abandoned  by  the  State  as  part  of  the  Oneida  Lake  canal,  irrespective  of  sec- 
tion 8  of  chapter  84  of  the  Laws  of  1869,  which  specifically  authorized  its  prede- 
cessor to  construct  said  bridge,  ''subject,  however,  to  the  right  of  the  Stale  to 
resume  the  use  of  the  said  creek  at  any  time  without  making  compensation." 

It  seems,  also,  that  if  the  consent  to  the  construction  of  said  bridge  given 
by  section  8  of  chapter  84  of  the  Laws  of  1809  be  deemed  to  have  been  conditional 
in  that  the  State  might  resume  the  use  of  said  creek  **at  an^  time  without 
making  compensation,"  the  appropriation  of  the  banks  of  said  stream  for  a 
barge  canal  was  not  within  the  contemplation  of  the  Legislature  when  said 
statute  of  1869  was  enacted,  and  hence  said  railroad  is  entitled  to  compensation 
under  the  Canal  Improvement  Act,  providing  for  compensation  to  parties 
injured,  and  which  requires  new  bridges  to  be  built  to  take  the  place  of  exist- 
ing bridges  whenever  rendered  necessary  by  the  new  location  of  the  canal. 
People  V.  Ifew  York,  Ontario  db  Western  Sailway  Co.,  476. 

9.  Same — inaters  and  watercourses  —  wJien  stream  not  natigable.  The  use  of  a 
stream  a  very  few  times  in  many  years  by  a  boat  for  picnics  or  excuraienis 
cannot  be  deemed  navigation  thereof. 

An  adjustment  of  damages  made  between  the  special  examiners  and  apprais- 
ers appointed  under  chapter  835  of  the  Laws  of  1904  and  the  New  Toik,  Ontario 
and  Western  Railway  Company,  caused  by  the  appropriation  of  the  banks  of 
Fish  creek  for  the  barge  canal,  examined,  and  held,  that  the  agreement  for  com- 
pensation having  been  made  understandingly  and  ingocxl  faith,  and  having  been 
acted  upon  by  the  defendant,  which  had  received  the  award,  and  built  a  new 
bridge  and  approaches,  the  State  was  estopped  from  questioning  the  validity 
of  the  settlement    Id. 


10.  StcUute  ofFratids — promise  to  anstoer  for  d^atdt  of  another — whem 
randum  insufficient  —  correspondence  not  constituting  enforcil>le  agreement —  offer 
and  acceptance.  A  contract  to  indorse  a  note  provided  a  third  person  will  dis- 
count it  is  a  promise  to  answer  for  the  default  of  another  and  must  be  in 
writing. 

Where  a  member  of  a  partnership  wrote  to  the  defendant  asking  him  toindorae 
the  firm  notes  for  |15,000,  which  was  to  include  a  note  for  ^,000  already 
indorsed  by  the  defendant  and  discounted  by  the  plaintiff  bank,  a  cablegnun 
sent  by  the  defendant  to  the  plaintiff  stating  that  he  would  '*  indorse  ten 
thousand  "  is  not,  standing  alone,  a  sufficient  memorandum  to  satisfy  the  Statute 
of  Frauds. 

Moreover,  as  the  letter  requesting  an  indorsement  for  |15,000  did  not  purport 
to  be  from  the  plaintiff  or  written  at  Its  request,  and  as  the  cablegram  sent 
directly  to  the  plaintiff  did  not  on  its  face  accept  tJie  proposal  contained  in  the 
letter,  and  the  two  writings  on  their  face  had  no  reference  to  each  other,  they, 
taken  together,  do  not  constitute  a  written  contract  to  answer  for  the  default  of 
the  maker. 
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But  even  assuming  that  such  letter  and  cablegram  can  be  read  together  t] 
did  not  constitute  au  enforcible  contract,  inasmuch  as  the  defeudant's  cablegr 
did  not  accept  the  original  proposal,  but  in  fact  made  a  counter  proposal  wh 
in  its  turn  called  for  an  acceptance  by  the  plaintiff.  The  plaintiff  by  mer 
discounting  the  firm  notes  without  further  notice  did  not  make  an  acceptance 
the  counter  proposal.     Greenwich  Bank  of  City  of  New  Yotk  v.  Oppe7ihei7n,  58( 

11.  Delay  caused  Ify  preliminary  work —  extension  of  time — building  contr 
construed.  Where  a  contract  for  the  construction  of  a  building  required 
completion  thereof  at  a  certain  date,  but  the  commencement  of  the  work  ^ 
delayed  because  another  contractor  delayed  the  completion  of  the  foundatio 
and  thereafter  the  contractor  was  directed  to  proceed  without  any  further  agi 
ment.  his  time  to  perform  was  extended  for  a  period  equMl  to  the  delay. 

Where  a  building  .contract  provides  that  should  the  contractor  neglect  to  si 
ply  sufficient  skilled  workmen  or  fail  in  any  respect  to  prosecute  the  work  w 
diligence,  "such  refusal,  neglect  or  failure  being  certified  by  the  architect 
the  owner  shall  be  at  liberty  after  notice  to  furnish  the  labor  or  materials  t 
deduct  the  cost  thereof  from  the  moneys  to  become  due  the  contractor,  i 
that  if  ''  the  architects  shall  certify  that  such  refusal,  neglect  or  failure  is  su 
cient  ground  for  such  action  **  the  owner  shall  be  at  liberty  to  terminate 
contract  and  complete  the  work,  in  which  case,  if  the  balance  to  be  paid  un 
the  contract  shall  exceed  the  expense  of  the  owner  in  finishing  the  work, 
excess  shall  be  paid  to  the  contractor,  but  if  the  expense  shall  exceed  theunp 
balance  the  contractor  shall  pay  the  difference,  it  must  be  deemed  that  the  p 
ties  intended  to  make  the  certificate  of  the  architects  conclusive  as  to  whethe 
sufficient  number  of  men  were  employed  and  the  work  prosecuted  with  diligeo 
in  the  absence  of  such  unreasonable  and  arbitrary  acts  by  the  architects  as 
indicate  bad  faith  or  fraud.    Mahoney  v.  Oxford  Aalty  Co.,  656. 

12.  Same — when  arcfiiteefs  certificate  of  unreasonable  delay  conclusive  —  bur 
to  show  fraud — basis  of  recovery  where  action  brought  before  completion  of  work 
owner.  Hence,  where  such  contract  was  rescinded  by  the  owner  on  the  cerl 
cation  by  his  architects  that  the  work  was  not  being  properly  prosecuted, 
contractor  cannot  recover  from  the  owner  in  the  absence  of  evidence  indicatl 
bad  faith  or  fraud  on  the  part  df  the  architects. 

Where  such  contractor  brings  action  before  the  work  is  completed  by 
owner  he  can  only  recover  on  the  theory  of  a  wrongful  termination  of 
employment.    Id. 

18.  Building  contract  —  waiver  of  architect's  certificates  —failures  to  show  j. 
formance.  A  provision  in  a  building  contract  that  an  architect's  certiflc 
that  the  work  has  been  performed  in  (a  substantial  and  workmanlike  man 
shall  be  a  condition  i)recedent  to  any  claim  by  the  contractor  against  the  ow 
is  waived  as  to  such  installments  as^the  owner  paid  without  requiring  the  c 
tractor  to  produce  such  certificate.  But  the  contractor  is  not  excused  from  p 
ducing  architect's  certificates  approving  subsequent  work. 

Where  in  an  action  to  foreclose  a  mechanic's  lien  under  a  complaint  whi 
AS  amended,  alleged  substantial  performance,  the  referee  finds  that  the  plain 
failed  to  perform  more  than  nineteen  per  cent  of  the  work  called  for  by 
contract  and  deducts  the  same  from  the  claim  and  the  plaintiff  fails  to  app< 
there  can  be  no  recovery  unless  a  sufficient  excuse  or  waiver  be  pleaded 
proved,  for  the  plaintiff  has  failed  to  show  performance.    Fuchs  v.  Saladino,  1 

14.  Same  —  when  no  acceptance  by  owner.  In  view  of  the  plaintiff's  failun 
api)eal  from  such  decision  the  appellate  court  will  assume  that  the  deductic 
which  were  on  contested  items,  were  made  on  account  of  a  failure  to  perfc 
the  contract. 

Neither  a  comi>1ete  nor  a  substantial  performance  can  be  predicated  u] 
facts  showing  omissions,  deviations  and  defects  of  such  magnitude  whether 
no  they  constitute  structural  defects. 

An  owner  by  taking  possession  of  the  property  does  not  accept  the  w 
done  under  such  contract  or  become  obligated  to  pay  therefor. 

An  architect  is  not  guilty  of  arbitrarily  or  unreasonably  withholding  a  cer 
cate  of  due  performance  where  the  contractor  has  failed  to  perform  ninet 
per  cent  of  the  work  called  for. 

Where  a  building  contract  required  all  windows,  except  those  in  from 
the  house,  to  be  filled  with  the  **  best,  clear,  American  cylinder  glass,"  a  c 
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tractor  who,  against  the  owner's  objection,  put  in  translucent  glass,  which  cost 
one-fourth  of  the  amount  of  the  clear  glass  called  for,  has  Mled  to  complj 
with  the  provision  of  the  contract.     Id, 

15.  Building  contract  —  wJien  letter  from  architect  not  equivalent  to  certificate  — 
approval  by  tenement  house  department.  Where  a  building  contract  provided  that 
no  certificate  of  the  architect  or  payment  made  under  the  contract  "except  the 
final  certificate  or  final  payment "  should  be  conclusive  evidence  of  performance, 
either  in  whole  or  in  part,  letters  written  by  the  architect  to  a  plumbing  con- 
tractor asking  him  to  replace  certain  water  valves  and  stating  that  the  contractor 
bad  done  all  that  was  requested  except  in  connection  with  certain  vents  in  the 
roof,  are  not  equivalent  to  a  final  certificate  of  the  completion  of  the  work 
according  to  contract  so  as  to  entitle  the  contractor  to  foreclose  a  mechanic's 
Uen. 

Although  such  contract  provided  that  the  final  payment  should  be  due  when 
water  was  turned  on  and  the  work  accepted  by  the  architects  and  approved  bj 
the  tenement  house  department  of  the  city,  a  ceitiflcate  of  approval  by  the 
building  department  is  not  proof  of  due  performance  by  the  contractor  so  as  to 
entitle  him  to  recover.    Slrauet  v.  Hanover  Realty  db  Ckmetruction  Co.,  74S. 

16.  Agreem,ent  of  contra>ctor  to  collect  and  pay  ettb-contract^ — alignment  —  lia- 
bility of  assignee  o)i  promise  of  asng  nor.  Where  a  general  contractor  induced  a 
sub-contractor  to  refrain  from  filing  a  mechanic's  lien  by  a  promise  to  collect 
the  amount  for  the  sub -contractor  on  its  own  lien  and  thereafter  assigned  the  con- 
tract and  the  action  of  foreclosure  to  a  bank  which  agreed  to  see  the  sub  con- 
tra<;tor  paid,  one  who  bought  the  rights  of  the  bank  from  its  receiver  subsequently 
appointed,  with  knowledge  of  the  sub-contractor's  claim,  for  the  consideration 
of  one  dollar,  although  the  claim  was  actually  worth  |7,000,  is  liable  to  the  sub- 
contractor for  the  babincc  due  where  the  suit  of  foreclosure  was  settled  for  a  sum 
sufiScient  to  pay  all  sub -contractors,  and  there  was  an  understanding  that  the 
settlement  should  be  distributed  among  them.  Buffalo  Glass  Co.  v.  Aueie 
Bealvsation  Co.,  775. 

17.  Railroad  signals— -when  approval  by  Railroad  Commissioners  prerequisite  to 
recovei'y  —  wlwn  no  waiver^  estoppel  or  acceptance.  Where  a  contract  for  the  con- 
struction of  a  system  of  interlocking  railroad  signals  required  the  contractor  to 
install  a  system  acceptable  to  the  State  Railroad  Commissioners  as  a  condition 
precedent  to  the  payment  of  any  part  of  the  contract  price,  there  cad  be  no 
recovery  without  such  approval,  in  the  absence  of  evidence  that  the  same  was 
unreasonably  withheld,  or  that  there  was  collusion  between  the  railroad  and  the 
State  officials. 

Although  the  Railroad  Commission  authorized  a  temporary  operation  of  the 
system  and  postponed  its  final  decision  until  certain  improvements  and  changes 
were  made  both  by  the  contractor  and  by  the  railroad,  the  latter  by  failing  to 
comply  fully  with  the  conditions  imposed  upon  it  did  not  waive  its  right  to  an 
approval  by  the  Commission,  if  the  matters  required  of  it  did  not  relate  to  the 
mechanism  of  the  device  itself  or  infiuence  the  ultimate  disapproval  of  the 
Commission. 

Nor  did  the  use  of  the  system  for  three  years  by  the  railroad  pending  the  final 
determination  of  the  RailrcMid  Commission  amount  to  an  acceptance  of  the 
system  so  as  to  estop  it  from  setting  up  the  non -approval  of  the  Railroad 
Commission  as  a  bar  to  an  action  for  the  purchase  price. 

The  burden  was  on  the  contractor,  not  upon  the  railroad,  to  secure  the  approval 
of  the  Railroad  Commissioner,  which  was  not  the  agent  of  either  party. 
Pneumatic  Signal  Co.  v.  Texas  d  Pacific  Railu>ay  Co.,  781. 

Damages  for  breach. 

See  Accord  and  Satisfaction. 

Agreement  to  pay  one  procuring  retainer. 
See  Attorney  and  Client,  1. 

Suit  to  recover  percentage  of  profits  —  when  salaries  cannot  be  deducted. 
See  Corporation,  5. 

Master  and  servant  —  percentage  of  profits  —  inspection  of  books. 

See  Discovery,  1. 
Lighting  contract  —  cost  of  manufacturing  electricity  —  examination  of  bookSb 

/Sfee  Discovery,  8. 


Digitized  by 


Google 


INDEX.  957 

CONTRACT  —  Continued. 
Varying  written  contract  b}"  parol. 
ike  Evidence,  4. 

Employment  —  covenant  not  to  engage  in  other  business  —  mutuality. 
iSee  Injunction,  1. 

Attornment  by  tenant  —  adoption  of  lease. 
See  Landlord  and  Tenant,  3. 

Agreement  as  to  electric  power  on  leased  premises  —  injunction. 
See  Landlord  and  Tenant,  4-6. 

Agreement  not  constitutinjg  lease  —  license  to  erect  advertising  sign. 
See  Landlord  and  Tenant,  7. 

Building  contract — proposal  to  do  work  —construction. 
See  Lien,  1. 

Conditional  sale  —  action  to  foreclose  lien. 
See  Lien,  2. 

Account  stated  —  contract  of  employment  —  percentage  of  profits. 
See  Master  and  Servant,  7. 

Purchase  of  railroad  —  consideration  —  when  no  termination  of  partnership. 
See  Partnership,  2. 

Breach  —  right  to  terminate  partnership. 
See  Partnership,  8. 

Supplemental  complaint  —  change  in  cause  of  action. 
See  Pleading,  4. 

Agency  —  rescission  of  agency. 

See  Principal  and  Agent,  2. 

Parol  agreement  to  give  easement —  when  unenforcible. 
See  Keal  Property,  8. 

Meeting  appellate  court's  objections  on  new  trial. 
See  Replevin. 

8ale  of  land  —  outstanding  lie  pendens. 
See  Vendor  and  Purchaser,  1. 

Sale  of  land  —  reformation. 

See  Vendor  and  Purchaser,  2. 

Sale  of  land — marketable  title. 

See  Vendor  and  Purchaser,  5. 

C0NTBIBX7TI0N. 

Joint  tort  feasors  —  when  parties  not  in  pari  delido. 
See  Negligence,  2. 

OONVEBSION. 

1.  Fixtures  —  otonership  of  property.  In  order  to  maintain  an  action  for  the 
conversion  of  property  attached  to  realty,  the  plaiutiif  must  show  that  he  was 
the  owner,  or  in  possession  of  the  property  removed,  at  the  time  of  the  alleged 
conversion,  and  where  it  is  undisputed  that  the  articles  in  question  were  removed 
some  months  before  the  plaintiff's  purchase  of  the  real  estate,  a  judgment  in 
his  favor  will  be  reversed  and  a  new  trial  ordered.    Belfer  v.  DiedHck,  112. 

2.  Stablekeeper  not  bailee  of  properly  stored  on  his  premises  without  notice.  The 
plaintiff  delivered  merchandise  to  a  public  truckman  for  transportation.  The 
truckman  did  not  deliver  the  goods,  but  kept  them  on  his  truck,  drove  the 
same  into  defendant's  stable  and  left  it  for  the  night.  The  defendant's 
emplovees  unhitched  the  horses  and  backed  the  truck  among  others  which  the 
defendant  received  on  storage.  It  appeared,  further,  that  the  truckman's 
drivers  unknown  to  him  often  sent  the  trucks  by  assistants  or  strangers  to  the 
defendant's  stable  at  night,  and  left  them  there  with  merchandise  upon  them, 
and  that  the  trucks  were  often  called  for  by  strangers  in  the  morning.  On  the 
following  day  a  stranger  called  for  the  truck  bearing  the  plaintiff's  merchan- 
dise and  after  describing  it  and  the  horse  was  allowed  to  drive  the  truck  away. 
Thereafter  he  converted  the  merchandise. 
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00NVEB8I0N  —  Continued. 

Hsld,  that  as  the  defendant  had  not  received  the  merchandise  for  storage  for 
the  plaintiff  and  had  no  notice  that  it  was  upon  his  premises,  he  was  not  a  bailee 
so  as  to  be  liable  for  the  conversion.     Cohen  v.  Koster,  570. 

8.  Same  —  demand—  negligence.  To  establish  a  conversion  under  such  circum- 
stances, a  demand  is  necessary,  and  as  the  property  was  not  in. the  defendant's 
possession  when  the  demand  was  made,  there  was  no  conversion. 

As  the  defendant  owed  no  duty  to  protect  such  property,  he  cannot  be  held 
for  negligence  in  delivering  the  truck  to  the  wrong  person,  for  negligence  must 
be  based  upon  a  duty  negligently  performed.    Id. 

Necessity  for  tender  and  demand. 
JSee  Debtor  and  Creditor. 

GOBPOBATION. 

1 .  Liability  after  dieeolution  for  torts — parties — action  should  be  braughi  affoinat 
eoiTooration,  The  liability  of  a  corporation  for  negligence  causing  personal 
injuries  survives  its  dissolution. 

After  dissolution  the  directors  by  virtue  of  section  80  of  the  General  Corpora- 
tion I^w  become  trustees  for  the  creditors  and  are  personally  liable  for  corporate 
debts  to  the  extent  of  the  corporate  property  coming  into  their  hands.  Bat 
}in  action  by  the  creditor  of  a  dissolved  corporation  must  be  brought  against 
the  corporation,  not  against  the  directors  alone. 

Qtioire,  as  to  whether  the  trustees  can  be  joined  as  defendants  in  an  action 
against  the  corporation.     Ounningfiam  v.  Olauber,  10. 

2.  Duties  of  tncstees  on  wluntary  dissolution — debtor  and  ereditor — reeeiffer  cf 
coj-poration  not  appointed  after  distribution  of  assets.  Upon  the  voluntary  dtssolu- 
tion  of  a  corporation  the  directors  become  trustees  for  the  creditors  and  it  is 
their  duty  to  settle  the  affairs  of  the  corporation,  collect  assets,  pay  debts  and 
divide  the  money  and  other  property  remaining  among  the  persons  entitled 
thereto. 

Even  though  the  directors  of  a  corporation  after  dissolution  have  illegally  dis- 
tributed its  assets  without  providing  for  a  judgment  on  which  the  corporation 
was  liable,  a  receiver  pendente  lite  will  not  be  appointed  in  a  subsequent  action 
by  the  judgment  creditor  against  the  corporation  and  its  directors.  This, 
because  owing  to  the  distribution  the  corporation  owns  no  property  and  the 
directors  who  participated  in  the  distribution  are  jointly  and  severally  person- 
ally liable  for  the  damage  sustained  by  the  judgment  creditor.  Tapuy  Co,  ▼. 
Kdler,  54. 

8.  Voluntary  dissolution — practice.  Proceedings  for  the  voluntary  dissolu- 
tion of  a  corporation  are  purely  statutory,  and  non-compliance  with  the  express 
requirements  of  the  statute  in  connection  with  the  institution  and  maintenance 
of  such  proceedings  is  jurisdictional. 

Where  no  notice  of  a  presentation  of  the  petition  and  schedules,  nor  of  the 
application  for  an  order  to  show  cause  why  a  corporation  should  not  be  dis- 
solved, nor  any  copy  of  the  motion  papers  nor  of  the  proposed  order  was  served 
on  the  Attorney-General,  the  order  to  show  cause  and  all  proceedings  under  it 
are  void. 

An  order  appointing  a  temporary  receiver,  made  after  the  presentation  of  the 
petition,  and  on  proper  notice  to  the  Attorney -General  is  valid,  for  it  is  not  neces- 
sary that  it  should  be  preceded  by  a  yalid  order  to  show  cause  why  the  corpo- 
ration should  not  be  dissolved. 

The  appointment  of  the  temporary  receiver  being  valid,  the  court  had  Juris- 
diction to  regulate  and  control  his  action.  Knickerbocker  Trust  Co,  v.  JorTy- 
town,  W.  P.  d  M,  B.  Co.,  286. 

4.  Sam^  —  issuance  of  receiver's  certificates — priority  over  mortgage.  Where  the 
court,  upon  notice  to  a  mortgagee  of  the  property,  made  an  order,  from  which 
no  appeal  was  taken,  directing  the  temporary  receiver  to  issue  his  certificates  to 
a  certain  amount  and  providing  that  they  should  be  a  lien  upon  the  property 
prior  to  the  lien  of  the  mortgage,  and  later  upon  the  appointment  of  a  receiver 
in  an  action  to  foreclose,  the  court  ordered  him  to  issue  and  sell  certain  cer- 
tificates which  should  be  a  lien  on  the/ property  prior  to  the  lien  of  the  mort- 
gage, so  much  of  the  order  as  directs  that  the  proceeds  of  the  sale  be  applied 
to^  the  redemption  of  the  certificates  already  issued  by  the  temporary  recxayer, 
will  be  upheld,  for  it  is  res  adjtidicata  as  to  ihe  mortgagee. 
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CX>BPOBATION—  Continued. 

Any  unsocured  claims,  which  accrued  prior  to  the  appointment  of  the  receiver 
appointed  in  the  foreclosure  action,  cannot  be  paid  out  of  the  proceeds  of  the 
sale  of  the  certificates  issued  by  the  temporaiy  receiver,  in  the  absence  of  the 
consent  of  the  bondholders,  and  sq  f ar  as  the  order  directed  this  to  be  done  it 
will  be  reversed. 

In  the  absence  of  special  equities,  the  claims  against  each  receiver  should  be 
paid  out  of  the  property  in  his  hands,  and  this  is  so  although  the  same  person 
was  receiver  in  both  proceedings. 

The  issuing  of  receivers'  certificates  in  railroad  and  other  quasi-public  receiver- 
ships, the  amount  thus  raised  to  have  priority  over  other  liens  against  the  prop- 
erty, should  be  directed  only  after  notice  to  lienholdera  and  a  full  hearing  and 
investigation  on  the  merits. 

Where  the  order  directing  the  issuance  of  certificates  by  the  receiver  in  the 
foreclosure  action  was  made  before  the  temporary  receiver  in  dissolution  pro- 
ceedings had  accounted,  and  a  request  for  investigation  and  examination  was 
denied,  the  order  will  be  reversed,  except  in  so  far  as  it  directs  the  sale  of  cer- 
tificates to  pay  the  certificates  issued  by  the  temporary  receiver.    Id. 

5.  Salary  of  officer  ^  eontraet  eettential  —  suit  to  recover  pereentctge  ofprofie — 
vfhen  eaiariee  cannot  be  deducted  from  profits  —  btirden  of  proof.  An  officer  of  a 
corporation  is  not  entitled  to  a  salary  in  the  absence  of  an  agreement  of  the 
corporation  to  pay  the  same,  even  though  he  owns  nearly  all  of  the  capital 
stock.  In  the  absence  of  such  agreement  it  is  presumed  that  the  services  are 
performed  gratuitously. 

Hence,  where  the  employee  of  a  corporation  brings  action  on  a  contract  enti- 
tling him  to  a  percentage  of  the  profits,  the  defendant  cannot  deduct  from  the 
profits  salaries  paid  to  officers  in  the  absence  of  proof  of  an  agreement  by  the 
corporation  to  pay  such  salaries. 

In  such  action  the  burden  to  show  an  agreement  entitling  the  officers  to  salary 
la  upon  the  defendant.  The  plaintiff  is  not  required  to  show  that  there  was 
no  such  agreement.     Oaul  v.  Kiel  db  Arthe  Co. ,  621. 

6.  DenuU  of  fjoting  rights  to  preferred  Atoekholdere —  Consolidated  Laws,  chapter 
28,  construed.  Unless  expressly  forbidden  by  statute  the  certificate  incorporating 
a  business  corporation  fmay  divide  the  stock  into  common  and  preferred  ana 
deny  to  preferrred  stockholders  the  right  to  vote  in  consideration  of  the  pref- 
erence over  the  common  stock. 

It  was  not  the  intention  of  the  Legislature  In  enacting  chapter  28  of  the  Consol- 
idated Laws  which  provides  in  section  28  that  "  unless  otherwise  provided  for 
in  the  certificate  of  incorporation,  every  stockholder  of  record  of  a  stock  corpo- 
ration shall  be  entitled  at  every  meeting  of  the  corporation  to  one  vote  for 
every  share  of  stock  standing  in  his  name,"  to  prohibit  a  business  corporation 
from  denying,  in  its  certificate  of  incorporation,  voting  rights  to  the  holders  of 
preferred  stock. 

Hence,  the  Secretary  of  State  will  be  compelled  by  mandamus  to  file  a  certifi- 
cate of  incorporation  containing  such  provision.  Feople  ex  rel.  Browne  v.  Koenig, 
756. 

Receiver  —  compensation. 

Fenn  v.  Ostrander,  WO. 

Bank  —  ultra  vires. 
See  Banking. 

Voluntary  dissolution  —  power  of  court. 
See  Court,  8. 

Assignment  —  examination  of  officers. 
See  DiscovBRY,  2. 

Telephone  company  —  rights  acquired  by  merger 
See  Gas  and  Electricity. 

Appointment  of  receiver  —  enjoining  officers. 
See  Injunction,  2. 

Altering  entries  in  books  —  forgeries. 
&e  Malicious  Prosecution. 

Merger  of  partnership  in  corporation. 
See  Partnership,  2. 
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GOBPO&ATION  —  Continued. 
Liability  for  act  of  officer  settling  negligence  actioa 
Jsise  Principal  and  Agent,  8. 

Power  of  employee  to  bind  by  stipulation. 
'  See  Principal  and  Agent,  4. 

oosxa 

Additional  aUowanee  in  proceeding  to  determine  bondholdere.  Where  a  ludgment 
ordering  the  sale  of  property  covered  by  a  trust  mortgage  directed  the  referee 
to  retain  the  amount  found  due  on  the  mortgage,  subject  to  the  further  order  of 
the  court,  and  pay  the  surplus,  if  any,  to  the  county  treasurer,  with  permissioi] 
to  any  interested  party  to  apply  for  such  further  order  or  supplemental  judge- 
ment as  might  be  proper  for  the  purpose  of  ascertaining  the  bondholders,  a  fur- 
ther proceraing  to  determine  such  bondholders,  who  were  not  parties  to  the 
original  action  and  the  amount  due  to  each  of  them,  is  not  a  proceeding  in  the 
action,  but  a  special  proceeding.  Hence,  the  court  has  power  to  make  an  allow- 
ance to  the  plaintiff's  attorney  for  services  in  such  proceeding,  although  a  prior 
allowance  had  been  made  in  the  action,  if  the  same  did  not  include  compensation 
for  the  subsequent  services. 

Where  moneys  are  in  the  hands  of  the  court  for  distribution  amon^  unknown 
owners  the  expenses  incurred  in  ascertaining  the  owners  and  providing  for  a 
proper  distribution  among  them  is  a  proper  charge  against  the  fund.  &tue  ▼. 
AmedeU  Bretoing  db  MaUing  Co,,  486. 

Equity  —  when  in  discretion  of  trial  court. 
See  Court,  1. 

Extra  allowance  —  dissolution  of  corporation. 
See  Court,  8. 

Separate  costs  to  separate  attorneys. 
See  Lien,  8. 

OOUBT. 

1.  Pmoer  to  amend  judgment — finding  omitted  by  inadffertenee  —  eoets.  A  find- 
ing of  fact  made  by  a  judge  after  trial,  although  not  incorporated  in  his  formal 
decision,  stands  as  one  of  the  findings  in  the  case. 

The  incorporation  of  such  a  finding  into  the  formal  decision  upon  a  motion 
to  amend  and  resettle  the  decision  and  juderment  is  no  ground  for  appeal. 

While  a  court  after  judgment  may  not  alter  its  decision  upon  the  merits  so  as 
to  affect  the  substantial  rights  of  a  party,  yet  it  may  allow  an  amendment  correct- 
inga  mistake  or  supply  in  j^  an  omission  due  to  an  oversight  of  the  trial  judge. 

Where  upon  the  trial  of  an  equity  action  the  judge  found  that  the  damages 
sustained  by  the  plaintiff  amounted  to  a  certain  sum,  and  also  that  plaintiff  bad 
waived  such  damages  and  the  latter  finding  was  inadvertently  omitted  from 
the  decision  which  awarded  plaintiff  damages  in  the  sum  fixed,  the  court  has 
power  on  a  motion  to  amend  the  judgment  to  strike  out  the  conclusion  of  law 
that  plaintiff  was  entitled  to  the  damages  found,  for  such  finding  was  incon- 
sistent with  and  resulted  from  overlooking  the  finding  of  fact  as  to  plaintiflTs 
waiver. 

In  an  equitable  action  the  costs  are  in  the  discretion  of  the  trial  court,  and 
when  that  court  has  once  exercised  its  discretion  by  awarding  them,  it  cannot 
afterwards  amend  its  decision  and  judgment  so  as  to  withhold  them.  Oennert 
V.  Butteriek  Publishing  Co,.  Ltd.,  86. 

2.  Mtmieipal  Court  — practice  —  demurrer  —  appeal.  The  entry  of  an  inter- 
locutory judgment  on  demurrer  in  a  Municipal  Court  is  not  authorized. 

An  appeal  does  not  lie  from  an  order  of  the  Municipal  Court  sustaining  a 
demurrer  to  a  complaint.    Wateon  v.  Duryea,  238. 

8.  Pou)ers  —  voluntary  dissolution  of  corporation — er^oining  actions  —  extra 
aUowanee.  The  power  which  the  court  possesses  in  proceedings  for  the  volun- 
tary dissolution  of  a  corporation  is  purely  statutory  and  does  not  depend  on 
itsjgeneral  equity  powers. 

The  iniunctive  power  of  the  court  before  the  final  order  in  such  proceedings 
is  limited  to  restraining  the  prosecution  of  actions  for  a  sum  of  money  only,  and 
the  prosecution  of  a  foreclosure  action  against  the  property  of  the  corporation 
cannot  be  restrained  by  injunction. 
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The  court  has  do  power  to  ^rant  an  extra  allowance  to  the  petitioners  in  a  pro- 
ceeding for  the  voluntary  dissolution  of  a  corporation.  Matter  of  lairytowu. 
White  Plains  dt  M,  R,  Co,,  297. 

4.  Appeal  —  Municipal  Coxirt — exceptions  —  services  rendered  to  defendants 
motlier.  No  exceptions  are  necessary  to  give  the  Appellate  Division  jurisdiction 
to  review  errors  of  law  committed  upon  the  trial  of  an  action  in  the  Municipal 
Court. 

Where  a  plaintiff  sues  for  board,  for  nursing  defendant's  mother,  for  property 
damaged  and  destroyed  in  her  use  and  for  the  value  of  personnl  properly 
furnisned  at  defendant's  request,  it  is  reversible  error  to  refuse  to  allow  him  to 
show  the  value  of  the  services  and  the  property  destroyed.  Engler  v.  Richard 
son,  419. 

When  court  can  modify  former  decision. 
See  Appeal,  5. 

Summary  jurisdiction  over  attorney. 
See  Attoiinby  and  Client,  2. 

Jurisdiction  of  surrogate  is  statutory. 
See  Decedent's  Estate,  3. 

Corporation  — receiver  —  power  to  enjoin  officers. 
See  Injunction,  2. 

Opening  default  —  discretion. 
See  Judgment,  1. 

Municipal  Court  —  action  to  foreclose  lien  —  money  judgment. 
See  Lien,  3. 

Municipal  Court  —  jurisdiction. 
See  New  York  City,  5. 

Justice's  Court  —  erroneous  statement  of  return  day. 
See  PiiocESS,  2. 

Jurisdiction  of  referee. 
See  Reference. 

COVENANT. 

Lease  —  payment  of  taxes —  when  covenant  runs  with  the  land. 
See  Landlord  and  Tenant,  1. 

Assignment  —  covenant  to  hold  assignor  harmless. 
See  Landlord  and  Tenant,  8. 

Deed  —  quiet  enjoyment  —  when  action  does  not  lie. 
See  Real  Property,  1. 

OBIME. 

1.  Attempt  to  commit  subornation  of  perjury  —  materiality  of  false  testimony. 
One  who  promises  to  pay  money  as  a  consideration  for  false  testimony  to  be 
given  by  another  in  an  action  for  divorce  and  who  induces  the  proposed  wit- 
ness to  make  a  false  affidavit  stating  that  the  defendant  in  the  divorce  action 
committed  adultery  with  a  certain  person,  is  guilty  of  the  crime  of  an  attempt 
to  commit  the  crime  of  subornation  of  perjury,  even  though  the  particular 
adultery  was  not  alleged  in  the  complaint  in  the  divorce  action. 

The  crime  aforesaid  does  not  depend  upon  whether  the  party  or  witness  mak- 
ing the  deposition  or  giving  the  testimony  knows  it  to  be  material,  or  whether 
he  be  competent  to  ^ive  it.  neither  is  it  essential  that  the  evidence  should  be 
admissible  under  the  issues  framed. 

One  may  be  convicted  of  the  crime  of  an  attempt  to  commit  the  crime  of  sub- 
ornation of  perjury  even  though  the  crime  of  perjury  or  subornation  of  perjury 
was  not  committed.     People  v.  Teal,  85. 

2.  Receiving  stolen  property  —  evidence  —  place  of  receipt —  conversation  of  whicJi 
part  is  relevant  —  witness  —  cross-examination  of  defendant.  The  place  of  the 
criminal  receipt  of  stolen  goods  may  be  shown  by  circumstantial  evidence. 

Where  on  the  trial  of  an  indictment  for  criminally  receiving  stolen  goods  it  is 
shown  that  the  theft  was  committed  in  the  city  of  New  York;  that  the  thief 
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there  delivered  the  stolen  property  to  one  G. ;  that  the  defendant  was  associated 
with  G.,  who  had  hired  the  thief  to  steal  the  goods  with  the  avowed  purpose 
of  disposing  of  them  in  another  State  to  the  knowledge  of  the  defendant,  and 
timt  the  de^ndant  under  an  assumed  name  pledged  the  stolen  goods  in  Boston, 
the  fair  inference  is  that  the  defendant  received  the  property  in  the  city  of  ^ew 
York  or  had  it  sent  to  him  in  Boston,  which  is  the  same  thing. 

It  is  not  reversible  error  to  permit  a  witness  to  state  a  conversation  between 
himself »  the  defendant  and  G.,  in  which  G.  asked  the  witness  to  find  him  another 
man  to  commit  a  similar  larceny,  where  such  statement  was  only  part  of  a  con> 
versation  in  which  defendant  admitted  having  pledged  the  stolen  property. 

The  defendant  in  a  criminal  action  may  be  required  on  cross-examination  (o 
answer  questions  respecting  his  past  life  and  conduct.     FiBople  v.  Cogmide$,  103. 

8.  Larceny  —  pleading  —  indictment  —  eredibilitp  of  witneu  —  trial —  charge. 
That  an  indictment  for  grand  larceny  in  the  second  degree  sets  forth  substan- 
tially the  same  facts  in  a  second  count  in  such  a  manner  as  to  constitute  a  leaser 
offense  does  not  vitiate  it  as  for  grand  larceny  second  degree,  and  a  demurrer 
thereto  on  the  ground  that  the  facts  charged  did  not  constitute  a  crime  is 
properly  overruled. 

Where  a  defendant  in  a  criminal  action  has  testified  that  he  has  never  been 
convicted  of  a  crime  and  on  redirect  examination  has  stated  that  he  has  never  been 
convicted  of  anything  but  being  intoxicated,  it  is  not  error  to  permit  the  dis- 
trict attorney  to  ask  on  recross  examination  whether  his  wife  had  not  had  him 
arrested  for  an  assault  upon  her. 

The  extent  of  the  examination  as  to  the  credibility  of  a  witness  is  within  the 
discretion  of  the  trial  judge,  subject  to  the  limitation  that  it  must  relate  to 
matters  pertinent  to  the  issue,  or  to  specific  facts  which  tend  to  discredit  the 
witness  or  impeach  his  moral  character. 

Upon  the  trial  of  an  indictment  charging  the  larceny  of  oysters,  it  is  not  error 
to  refuse  to  charge  that  ** any  oyster  ground  planted  without  written  authority 
of  the  town  board  is  not  a  legally  planted  oyster  bed,"  where  the  undisputed 
evidence  showed  that  the  owner  of  the  bed  had  a  license  and  there  was  no  issue 
on  that  point. 

It  is  not  error  to  refuse  to  charge  that  "  the  indictment  should  be  baaed  on  evi- 
dence which  removes  all  reasonable  doubt,"  nor  to  refuse  to  charge  that  ''evi- 
dence of  defendant's  previous  good  character  in  and  of  itself  raises  a  question  of 
reasonable  doubt,  no  matter  how  strong  the  evixience  against  him  may  be," 
where  no  evidence  of  good  character  was  offered.   People  v.  Wrtg?U,  188. 

4.  Insanity  — commitmerU  under  section  454  of  the  Code  of  Criminal  Procedure^ 
eomtitutionality.  Section  454  of  the  Code  of  Criminal  Procedure,  which  pro- 
vides that  ''when  the  defense  is  in.sanity  of  the  defendant  the  jury  must  be 
instructed,  if  they  acquit  him  on  that  ground,  to  state  the  fact  with  their  ver- 
dict. The  court  must  thereupon,  if  the  defendant  be  in  custody,  and  they  deem 
his  discharge  dangerous  to  the  public  peace  and  safety,  order  him  to  l>e  com- 
mitted to  the  State  lunatic  asylum  until  he  becomes  sane,"  is  not  unconstitutional 
on  the  ground  that  it  does  not  provide  for  notice  and  a  hearing. 

It  was  the  intention  of  the  Legislature  that  the  court  should  rest  its  conclusion 
as  to  the  defendant's  insanity  at  the  time  of  the  trial  on  the  evidence  given  at 
the  trial  and  the  defendant's  appearance  thereat. 

By  a  plea  of  insanity  a  defendant  in  a  criminal  action  voluntarily  submits  the 
question  of  his  insanity  to  the  court  by  which  he  is  tried,  and  although  the 
direct  issue  is  insanity  at  the  time  of  the  commission  of  the  alleged  crime,  yet 
evidence  of  such  insanity  may  show  that  it  is  chronic  and  continuous  or 
progressive  and  incurable. 

One  who  makes  such  a  plea  and  seeks  to  establish  it  has  notice  under  the  pro- 
visions of  section  454  of  the  Code  of  Criminal  Procedure  of  a  hearing  that  may 
reveal  his  condition  of  insanity  at  the  time  of  the  trial  and  l^ul  to  hu 
commitment. 

The  trial  of  a  defendant  does  not  intend  that  he  is  sane  because  an  insane  penon 
mav  l)e  tried  for  a  crime  if  he  is  competent  to  understand  the  proceeding  and 
make  his  defense.     People  ex  rel,  Pedbody  v.  C?ianlei\  159. 

5.  Same  —  police  power.  A  commitment  made  under  section  454  of  the  Code 
of  Criminal  Procedure  is  not  for  the  punishment  of  the  defendant,  but  for  the 
protection  of  the  public  and  is  made  in  the  exercise  of  the  police  power  of  the 
State  which  permits  the  restraining  of  dangerous  insane  persons. 
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The  provisions  of  law  whereby  a  defendant  committed  under  section  454  of  the 
Cixie  of  Criminal  Procedure,  can  forthwith  institute  habeas  corpus  proceedings 
to  establish  his  sanity  and  consequent  right  to  an  instant  disclmrge,  satisfy  the 
constitutional  requirement  that  one  shall  not  be  deprived  of  liberty  without  due 
process  of  law.    Id, 

6.  Commutation  of  sentence  —  constitutional  law  —  ex  post  facto.  Commutation 
is  the  power  to  change  a  greater  punishment  to  a  less,  both  of  which  are  known 
to  the  law. 

Under  the  provision  of  the  Constitution  empowering  the  Governor  "  to  grant 
reprieves,  commutations  and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,"  he  may  commute  a  sentence  of  death  for 
murder  in  the  first  decree  to  imprisonment  for  life. 

Life  imprisonment  is  a  less  punishment  than  death,  and  the  individual  prefer- 
ence of  a  convict  does  not  change  the  fact. 

A  commutation  of  sentence  does  not  require  the  acceptance  of  the  convict  to 
make  it  operative. 

Where  the  Qovernor  commuted  a  sentence  of  death  in  a  capital  case  to  one 
of  imprisonment  for  life,  the  latter  punishment  is  not  ex  post  facto,  for  the  punish- 
ment of  the  crime  is  not  alone  death  as  prescribed  by  statute,  but  such  punish- 
ment as  may  be  meted  out  by  the  power  of  commutation.  People  ex  rd.  jPatriek 
V.  Frost,  179. 

7.  Same  —  Tiabeas  corpus  —  pleading  —  traverse  —  aUegations  — power  of  Appel- 
late Division  to  grant  writ  —  power  of  Legitiature,  Habeas  corpus  is  not  a  writ 
of  review  so  that  the  court  on  a  return  thereto  may  inquire  into  "  the  legalitv 
or  the  Justice  "of  the  judgment  under  which  the  relator  is  imprisoned,  but  it  is 
restricted  to  a  consideration  of  the  jurisdiction  of  the  court  that  pronounced 
judgment  to  ascertain  whether  the  person  is  detained  by  a  final  judgment  of  a 
"competent  tribunal  of    *    ♦    *    criminal  jurisdiction." 

The  traverse  to  a  return  in  habeas  corpus  proceedings  so  far  as  '*  any  allega- 
tion of  fact"  is  concerned  is  to  be  tested  by  the  general  requirements  of  pleading, 
and  mere  general  allegations  of  fraud,  conspiracy  or  wrongdoing  made  against 
the  trial  judge  are  insufficient. 

The  jurisdiction  of  the  Supreme  Court,  of  which  the  Appellate  Division  is  a 
part  in  habeas  corpus  is  beyond  the  power  of  the  Legislature  to  disturb. 

The  provision  of  section  20l7  of  the  Code  of  CivS  Procedure  that  an  applica- 
tion for  a  writ  of  habeas  corpus  may  be  made  to  the  Appellate  Division  only 
*' where  the  person  is  detained  within  the  judicial  district  within  which  the  term 
Is  held,'*  is  void,  as  being  beyond  the  power  of  the  Legislature  to  enact.    Id, 

8.  Maintaining  pvMic  nuisance  —  excavation  boi'dering  street  —  trial — efuvrge 
— evidence — appeal — dismissal  of  indictment.  Whereon  the  trial  of  an  indict- 
ment charging  the  defendant  with  oreating  a  public  nuisance  by  removing  the 
earth  constituting  the  natural  lateral  support  of  a  highway,  it  appears  that  the 
defendant,  although  the  owner  of  the  land,  had  leased  it  prior  to  the  excavation, 
and  although  not  carrying  on  the  excavation  himself  had  been  present  and  at 
times  directed  his  tenants  where  to  dig  and  how  to  work  certain  clay  deposita, 
the  question  as  to  whether  the  defendant  was  a  "principal"  within  the  mean- 
ing of  section  29  of  the  Penal  Code  should  be  submit^  to  the  jury,  if  the 
commission  of  the  crime  has  been  established. 

Where  it  appears  that  no  substantial  excavation  was  made  within  200  feet  of 
the  highway  and  that,  although  a  year  had  elapsed  between  the  completion  of 
the  excavation  and  the  trial,  no  subsidence  or  aisturbance  had  occurred  in  the 
street  or  in  the  ground  between  it  and  the  edge  of  the  excavation  and  no 
cracks  had  appeared  therein,  a  charge  that  if  such  excavation  "produced  a 
condition  such  that  that  condition  was  reasonably  certain  to  produce  a  sliding 
down  of  that  highway  to  the  extent  of  obstructing  it  and  making  it  dangerous 
for  passage,  that  the  creation  of  that  condition  of  imminent  peril  was  a  condition 
within  the  meaning  of  the  statute  tending  to  obstruct  and  rendering  dangerous 
for  passage  "  is  fatally  erroneous. 

Evidence  on  the  trial  of  such  indictment  examined,  and  held,  insufficient  to 
show  any  obstruction  or  tendency  to  obstruct  the  street  or  any  criminal  intent 
on  the  part  of  the  defendant. 

Where  it  will  be  impossible  ever  to  secure  a  conviction  under  such  indictment 
the  Appellate  Division,  on  reversing  the  judgment  of  conviction,  will  dismiss  the 
indictment.    People  v.  Eekerson,  220. 
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9.  Attempt  to  commit  larceny  —ftietH  justifying  eonriction.  Appeal  from  a 
judgment  convicting  defendant  of  an  attempt  to  commit  the  crime  of  graod 
larceny,  second  degree,  by  changing  the  address  on  an  express  package  so  thai 
it  was  delivered  to  him.  Evidence  examined,  and  fidd,  that  the  judgment 
should  be  affinned.    Peaple  v.  Zuckerman,  615. 

10.  Oraiid  larceny,  firat  degree —judgment  affirmed  —  evidence  ^  admimon  to 
attorney  not  pHtiUged.  Appeal  from  a  Judgment  convicting  the  defendant  of 
grand  larcenV,  first  degree.  Evidence  examined,  and  luld,  that  the  judgment 
should  be  affirmed. 

Admissions  made  by  the  defendant  to  an  attorney  at  law  at  a  time  when  the 
attorney  was  representing  other  parties  and  had  no  professional  relations  with 
tne  defendant,  are  not  privileged.     People  v.  Freeman,  680. 

11.  Conveyance  to  defraud  creditorn— facte  not  justifying  conviction.  Appeal 
from  a  judgment  convicting  the  defendant  of  a  viohition  of  section  587  of  the 
Penal  Code  bv  secreting  and  conveying  his  property  with  intent  to  defraud 
a  creditor.  Evidence  examined,  and  /leld,  that  \he  judgment  of  conviction 
should  be  reversed.     People  v.  Schintdowitz,  697. 

Conspiracy  —  evidence. 

People  V.  Yannieola,  885. 

Assault  —  witness  —  cross-examination. 
See  Evidence,  2. 

Forgery,  third  degree  —  facts  constituting. 
iiee  Malicious  Prosecution, 

[For  tables  containing  all  sections  of  the  Penal  and  Criminal  Codes  cited  and 
construed  in  this  volume,  see  ante,  p.  Ixv.]  ' 

CBnOK  AL  GONVEBSATIOK. 

Pleading  —  husband's  adultery. 
See  Tort. 

DAMAGES. 

1.  Interest — unliquidated  claim.  Where  the  amount  of  damages  for  injury 
to  apples  received  for  cold  storage  depended  upon  conflicting  evidence,  inten-st 
should  not  be  allowed  as  the  damages  are  unliquidated  and  not  susceptible  of 
ascertainment  by  mere  computation. 

Although  interest  is  noir  allowable  on  an  unliquidated  demand  the  amount 
thereof  must  be  ascertainable  by  mere  computation.  8h4ifer  Fniit  di  Cold  Stora^ 
Go.  V.  Upton  C.  S.  Co.,  796. 

2.  Personal  injuries  —  ditabilities  not  vecessarUy  caused  by  injury.  Where 
neither  the  complaint  nor  the  bill  of  particulars  in  an  action  to  recover  for  per- 
sonal injuries  alleged  that  as  the  result  thereof  the  plaintiff  suffered  fnin 
epilepsy,  paralysis  and  mental  impairment,  but  merely  stated  in  substance  that 
his  skull  was  crushed  and  brain  lacerated  so  as  to  necessitate  the  removal  of  a 
portion  of  the  brain  and  skull,  the  plaintiff  is  not  entitled  to  give  evidence  show- 
ing that  the  injury  resulted  in  epilepsy,  paralysis  or  mental  impairment.  This 
because  such  conditions  do  not  necessanly  follow  from  the  injuries  specified  in 
the  complaint  and  bill  of  particulars. 

If  a  recovery  is  sought  for  consequences  which  do  not  immediately  follow 
from  the  injury,  the  damages  therefor  are  known  as  special  and  cannot  he  recov- 
ered unless  alleged  in  the  complaint  or  specified  in  a  bill  of  particulars,  and 
the  burden  of  allowing  that  the  injuries  for  which  damages  are  claimed  are 
the  necessary  and  immediate  consequence  of  the  injury  received  is  upon  the 
plaintiff.     Long  v.  Fulton  Contracting  Co.,  842. 

Special  damages  —  when  error  to  allow  them. 
See  Accord  and  Satisfaction. 

Negligence. 

See  Contract,  4. 

Breach  of  contract  —  raising  price  of  ice. 

See  Contract,  5. 
Award  for  lands  taken  for  barge  canal  —  validity. 

See  Contract,  9. 
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D  AMAOBS  ~  Continued, 
When  opinion  inadmissible —  question  for  jury. 
iSee  Evidence,  4. 

Malicious  prosecution  — verdict  not  excessive. 
See  False  Impkisonhent,  4. 

Breach  of  contract  —  relief  not  asked. 
See  Landlohd  and  Tenant,  6. 

Punitive  damages  — libel  —  malice. 
See  Libel,  2. 

Injury  by  circular  saw  —  loss  of  finger. 
See  Master  and  Seuvant,  13. 

Adulteration  of  vinegar  —  cumulative  penalties. 
See  Public  Health. 

"When  question  for  court  —  negligence  —  death. 
See  Railroad,  1. 

Negligence  —  loss  of  foot. 
See  Railuoad,  10. 

Negligence  —  death.  ^ 

iSi(?«  Railroad,  13. 

Criminal  conversation  —  husband's  adultery. 
See  Tort. 

Punitive  damages — seizure  of  fish  nets. 
See  Trespass. 

BEBTOB  AND  CBEDITOIL 

Collateral  —  convernon  —  necemtyfor  tender  and  demand.  Where  certai 
was  transferred  as  collateral  to  a  loan  and  the  creditor  later  had  the  stoch 
ferred  on  the  books  to  the  name  of  a  third  party  who  was  his  agent  and  em 
and  who  had  knowledge  of  the  facts,  tliere  is,  in  the  absence  of  fraud,  i 
version  until  a  tender  of  the  amount  of  the  debt  by  the  debtor  and  a  demi 
a  surrender  of  the  collateral  has  been  made  and  refused. 

The  creditor  had  a  right  to  hold  the  stock  until  the  loan  was  paid  and 
it  in  the  name  of  his  '*  agent  and  servant  and  employee"  who  having  nc 
the  situation,  took  no  other  or  greater  title  or  interest  therein  than  his  pr 
had.     Jonee  v.  Seaman,  127. 

Duties  of  trustees  on  voluntary  dissolution  of  corporation. 
See  Corporation.  2. 

Conveyance  to  defraud  creditor. 
'See  Crime,  11. 

Sale  of  land  to  pay  debts  of  decedent. 
See  Decedent's  Estate,  3. 

Insolvent  estate  —  percentage  —  riglit  to  open  decree. 
See  Decedent's  Estate,  6. 

DECEDENT'S  ESTATE. 

1.  Lottery  ticket  —  evidence  of  poeeeesion.  Where  upon  the  judicial  sett 
of  the  accounts  of  an  administrator  the  next  of  kin  of  the  deceased  seeks  to 
his  account  with  $3,150,  claimed  to  be  the  proceeds  of  a  lottery  ticket  ow] 
the  deceased,  who  was  the  administrator's  wife,  and  there  is  no  evident 
the  deceased  ever  purchased  the  ticket  in  dispute,  but  it  is  shown  that  wt 
purchased  tickets  it  was  for  her  husband  and  in  his  name,  and  the  hu{ 
statement  that  he  was  a  regular  buyer  of  such  tickets  is  corroborated 
cannot  be  determined  with  any  certainty  from  the  evidence  that  the 
belonged  to  the  deceased  instead  of  to  her  husband,  a  decree  chargi 
administrator's  accounts  with  the  proceeds  of  the  ticket  will  be  moaif 
striking  out  such  item.     Matter  of  Oerstenberg,  372. 

2.  Lease  —  option  to  purehaee  —  equitable  conversion.  Where  a  lease  givi 
lessee  an  option  to  purchase  the  property  within  the  first  five  years  of  th 
provides  that  if  such  option  should  be  exercised,  the  lessee  should  tendei 
party  of  the  first  part  **or  his  legal  representative"  $125,000,  the  lesse< 
upon  the  death  of  the  lessor,  make  the  tender  to  his  administrator. 
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It  seems,  that  were  the  phrase  *'  or  his  legal  representative"  not  in  the  lease,  the 
result  would  be  the  same,  since  the  option  in  the  lease  works  an  equitable  con- 
version of  the  leased  property  and,  if  exercised,  divests  the  title  of  the  heirs. 
lUKfdand-Bockport  Lime  Co.  v.  Leary,  879. 

3.  Sale  (if  lands  to  pay  debts  —juj^tsdietion.  The  jurisdiction  of  the  Surrogate's 
Court  to  entertain  a  proceeding  for  the  sale  of  real  property  to  pay  the  debts  of 
a  decedent  is  statutory,  and  must  be  exercised  in  the  manner  and  according  to 
the  procedure  prescribed. 

Tue  existence  of  a  debt  is  a  fact  essential  to  jurisdiction;  and  the  facts  neces- 
sary to  establish  such  debt  must  appear  in  the  petition.    Matter  of  Pirie,  431. 

4.  Same  —  pleading  —  toTien  petition  insufficient  —  evidence  —  note  secured  by 
mortgage.  Au  allegation  that  the  petitioner  is  a  creditor  of  the  decedent  to  a  cer- 
tain amount  with  interest  is  a  mere  conclusion  insufficient  to  warrant  a  decree. 

As  one  petitioning  for  such  sale  must  be  either  au  executor  or  administrator, 
or  a  judgment  crecStor.  or  any  other  creditor  except  a  mortgage  creilitor,  allega- 
tions showing  that  a  third  person  has  a  valid  claim  against  the  decedent  are 
insufficient  to  give  the  court  jurisdiction. 

In  such  proceeding  the  surrogate  must  determine  the  validity,  or  amount  of 
a  claim,  if  put  in  issue. 

Although^  mortgage,  which  has  been  acknowledged  and  recorded,  is  admissi- 
ble in  evidence,  a  note  secured  by  such  mortgage  is  not  admissible  without  proof 
of  the  signature. 

Such  note  is  not  made  admissible  by  the  mere  fact  that  a  mortgage  already  in 
evidence  contains  a  recital  showing  that  it  was  given  to  secure  a  note  of  like 
date  and  tenor. 

'  It  seems,  that  if  there  has  been  evidence  of  the  genuineness  of  the  signature  of 
a  note  which  was  disputed,  u  mortgage  purporting  to  be  given  to  secure  a  note 
of  like  date  and  tenor  is  competent  corroborative  evidence.    Id. 

5.  Claim  for  board  furnished  to  mot/ier -^ facts  not  justifying  recovery — parent 
and  child  —presumption.  A  son  cannot  recover  against  the  estate  of  his  mother 
for  board  and  services  rendered  by  mere  proof  that  the  mother  made  payments 
to  him  from  time  to  time  and  also  paid  for  certain  materials  for  use  in  the  house. 

Support  and  care  furnished  by  a  son  to  his  mother  are,  in  the  absence  of  sn 
agreement  to  pay  therefor,  presumed  to  be  gratuitous. 

Such  claims  are  scrutinized  with  great  care  and  only  admitted  after  clear  and 
convincing  testimony.    More  v.  Shepard,  471. 

6.  Right  of  surety  of  administratrix  to  open  decree  fixing  percentages  payable  to 
creditors  —  wTien  creditor  previously  paid  is  bound  —  money  had  and  reeeittd— 
recovery  of  orerpayr^ent  by  administratrix.  Where  the  surety  of  an  administra- 
trix was  not  made  party  to  an  accounting  wherein  it  was  decreed  that  the  estate 
was  insolvent  and  the  percentage  payable  to  creditors  was  determined,  the  suretv 
may  petition  to  open  the  original  decree,  and  this  is  an  independent  pnx^ed- 
ingnot  a  mere  step  in  the  accounting  itself. 

Where  on  such  petition  by  a  surety  the  court  has  reduced  the  percentage  pay- 
able to  creditors,  a  creditor  who  has  already  been  paid  by  the  administratrix  and 
who  was  made  a  party  to  the  proceeding,  but  did  not  appear,  is  bound  by  the  decree. 

Where  an  administratrix  who  had  wrongfully  contmued  to  conduct  the  dece- 
dent's business,  thereby  causing  loss,  hMu,  at  a  time  when  she  believed  the 
estate  solvent,  settled  with  a  crSlitor  to  avoid  threatened  litigation,  and  it  was 
subsequently  decreed  that  creditors  were  only  entitled  to  a  certain  percentage  of 
their  claims.an  action  lies  by  the  administratrix  (herself  insolvent)  to  recover  the 
excess  paid  to  the  creditor  above  his  pro  rata  share. 

Although  there  is  no  special  statute  authorizing  such  suit,  it  may  be  main- 
tained on  the  general  principle  that  a  trustee  who  had  inadvertently  parted  with 
trust  property  can  reclaim  the  same,  or  its  value,  by  action.  Woodruff -v.  Ck^n 
Co.,Si^ 

Trust  —  power  of  disposition  —  existence  of  remainder. 
See  Accounting,  1,  2. 

Claim  on  note  —  when  dismissal  is  upon  the  merits. 
See  Judgment.  3. 

Equitable  conversion  —  purchase  of  land  by  executor. 
See  Real  Pbopebty,  6-8. 
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DECEDENT'S  "EBTATZ— Continued. 
Transfer  tax  —  vested  remainder. 
See  Tax,  1. 

Equitable  conversion  —  transfer  tax. 
See  Tax,  3. 

Trust  of  personal  property  —  recovery  of  funds. 
See  Trust,  2. 

Construction  of  will. 
See  Will,  3. 

DEED. 

Conveyances  vesting  title  to  lauds  insured  —  erroneous  nonsuit. 
See  Insurance. 

See  Real  Property. 

DEFATTIiT. 

Mandamus  —  opening  default. 
See  Practice,  3. 

Misconduct  of  attorney  — relief. 
See  Practice,  7. 

DEMXJBJtEB. 

See  Pleading. 

DISBA&MENT. 

See  Attornst  ai?d  Client,  1. 

DISOOVBBY. 

1.  Impeetion  of  hook»  —  maeier  and  senxmt  —  percentage  of  profite.  Wl 
who  is  employed  under  a  contract  whereby  he  is  to  receive  a  fixed  salan 
centage  of  the  profits  and  one-third  of  the  business  he  brings  in,  is  dis  : 
without  previous  notice  and  without  an  opportunity  to  secure  informati  i 
his  employer's  books  as  to  the  amount  due  him  under  the  contract,  a  : 
allowing  him  to  inspect  such  books  for  the  purpose  of  enabling  him  to  | 
for  trial  should  be  granted.     Webb  v.  Hedge  Co.,  420. 

2.  Examination  of  plaintiff's  assignor  —  effect  of  suJbmission  to  juried  \ 
contempt  — failure  to  produce  agent  not  seried.  The  assignee  of  a  cor  > 
which,  although  not  a  party  of  record,  is  claimed  to  be  the  real  party  in  i 
is  in  no  position  to  complain,  in  a  collateral  contempt  proceeding,  of  !  i 
requiring  the  corporation  and  its  officers  to  appear  for  examination  on  t  ! 
the  defendants  and  to  produce  certain  documents,  where  there  was  nc 
and  the  assignor  appeared  and  submitted  to  the  jurisdiction  of  the  court 

But  where  the  original  order  for  the  examination  requiring  the  corpoi  . 
produce  its  traveling  agent  for  examination  required  the  service  of  the  i 
said  agent,  the  corporation  cannot  be  held  in  contempt  in  failing  to  pro(  . 
agent  if  no  service  was  made  upon  him.  WiUcene  v.  American  j  i 
Torreon,  646. 

3.  Cost  of  manufacturing  electricity.  Where  in  an  action  by  an  elect 
company  against  a  city  to  recover  the  value  of  electricity  furnished,  the  d 
denies  that  the  electricity  was  furnished  pursuant  to  a  contract  or  that 
charged  was  the  reasonable  or  market  value,  so  that  if  the  plaintiff  fails 
lish  a  contract  it  can  onl^  recover  the  reasonable  value,  the  defendant,  in 
prepare  for  trial,  is  entitled  to  an  inspection  of  all  the  books  and  pape 
plaintiff  and  of  its  plant,  in  so  far  as  the  same  will  tend  to  show  the  ac 
of  manufacturing  and  delivering  the  electricity  during  the  period 
Edison  Co.  V.  City  of  N.  T.  (Borough  of  Manhattan),  728. 

DIVOBGOI. 

Confidential  communications — evidence. 
See  Husband  and  Wife,  1,  2. 

Husband  and  wife — severance  of  relationship. 
See  Tort. 

DOMESTIO  BELATIONa 

See  Husband  and  Wife. 
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SASBMEirr. 

Condemnation  —  damages. 

See  Eminent  Domain,  2. 

Acquisition  by  eminent  domain  —  rights  of  abutting  owner. 
ISee  Municipal  Corporation,  8. 

Parol  acreement  to  give  —  wlien  unenforeible. 
§se  Real  Property,  a 

Abandonment  —  when  judgmeut  not  res  adjtidicata. 
See  Real  Property,  5. 

Abandonment  of  right  of  way — adverse  user. 
See  Real  Property,  10. 

EJEormiNT. 

Mortgage  ^  facte  not  showing  agreement  iliat  mortgagee  may  remain  in  posseuicn. 
Action  of  ejectment.  Evidence  examined,  and  heUl.  insufficient  to  require  a 
submission  to  the  jury  of  the  question  as  to  whether  the  plaintiflfs  had  agreed 
that  the  defendant,  a  mortgagee,  might  remain  in  possession  of  the  premises 
until  the  mortgage  was  paid.    Bareon  v.  Mulligan,  44. 

EMINENT  DOMAIN. 

1.  Railroad — filing  fnap^brancfi  track.  Section  6  of  the  Railroad  Law, 
requiring  a  railroad  to  tile  a  map  and  profile  of  the  route  adopted,  before  it  is 
entitled  to  institute  condemnation  proceedings,  does  not  apply  where  a  railroad 
corporation,  charged  with  the  duty  of  handling  the  traffic  of  a  great  system,  seeks 
to  conde^m  binds  whereon  to  construct  a  new  section  of  main  line  track  for 
the  purpose  of  safely  and  conveniently  discharging  that  duty. 

A  track  designated  as  an  **  additional  main  track  "  and  running  thirtj'-five  miles 
from  the  city  of  New  York  to  Croton,  to  be  used  to  accommodate  traffic  going 
in  and  out  of  the  Grand  Central  Station,  is  a  "branch"  track  for  depot  accom- 
modntions  within  the  meaning  and  spirit  of  the  act  consolidating  the  New 
York  Central  Railroad  Company  and  the  Hudson  River  RailroAd  Company 
into  a  single  corporation,  which,  while  it  does  not  release  the  new  corporation 
from  any  of  the  restrictions,  disabilities  or  duties  of  the  two  merged  corpora- 
tions, provides  that  the  new  corporation  shall  have  power  to  construct  "such 
branch  or  branches  for  depot  and  station  accommodations  as  may  be  required 
for  the  business  of  said  railroad."  New  York  Central  db  K  R,  B.  K  Vo.  v. 
Untermyer,  146. 

2.  Same  —  eJiarter  of  New  York  Central  and  Hudeon  River  Railroad  Company 
construed  — damages  — condemnation  of  easement --use  of  electricity.  The  New 
York  Central  and  Hudson  River  Railroad  Company  should  be  alloweii  to  con- 
struct such  a  track,  although  it  has  exhausted  its  power  under  the  old  Hudson 
River  Railroad  Company's  charter,  by  which  it  is  bound  and  which  gave  it 
authority  to  construct  only  "  a  single,  double  or  treble  railroad." 

Where  commissioncra  appointed  in  condemnation  proceedings  are  not  shown 
to  have  adopted  a  wrong  theory  and  where  they  have  in  connection  with  the 
hearings  visited  and  viewed  the  property,  their  determinations  will  not  be 
disturbed  on  appeal. 

Where  a  railroad  seeks  to  acquire  merely  an  easement  in  certain  lands  under 
water  to  the  extent  of  filling  in  the  same  so  as  to  obtain  lateral  support  for 
its  tracks,  the  owner  should  not  be  allowed  the  '*  lair  market  value"  of  such 
lands  and  it  is  not  error  for  the  commissioners  in  condemnation  proceedings 
to  adopt  one  standard  of  compensation  for  the  land  taken  in  fee,  and  another 
for  the  land  as  to  which  only  an  easement  is  taken. 

That  it  is  proposed  to  operate  trains  on  the  new  track  by  electricity  which  would 
increase  the  danger  of  communication  between  defendants'  laud  and  the  water 
front,  does  not  greatly  increase  the  damages  suffered  by  them  where  the 
plaintiff  is  already  maintaining  a  treble  track  railroad  at  this  point  which  under 
its  charter  it  might  operate  by  electricity.    Id. 

Barge  canal  —  award. 
/S!e«  Contract,  8. 

Street  opening  —  rights  of  abutting  owner  and  owners  of  fee. 
See  Municipal  Corporation,  3. 
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EMPLOYBBS'  LIABILITY  ACT. 

Who  is  a  811  peri  ntendeDt. 

Smith  V.  Millik&n  Brotliers,  9()3. 

See  Master  and  Servant,  10,  13,  14. 

EaUlTY. 

Pleading  —  contract  —  specific  performance. 
Kelseff  V.  IHstler,  916. 

Reformation  of  contract  —  separate  trial. 
See  Contract,  2. 

Costs  -—  when  in  discretion  of  court. 
See  Court.  1. 

Equitable  conversion  —  lessee's  option  to  purchase. 
See  Decedent's  Estate,  2. 

Contract  of  employment  —  covenant  not  to  engage  in  other  business. 
See  Injunction,  1. 

Complaint  stating  cause  of  action  to  redeem  land. 
See  Mortgage,  1. 

Accounting  —  supplemental  answer. 
See  Pleading,  2. 

Injunction  —  use  of  sewer  —  easement. 
See  Real  Property,  3. 

Equitable  conversion  —  will. 
See  Real  Property.  6. 

Misrepresentation  as  to  boundaries  —  rescission  of  deed. 
See  Real  Property,  9. 

Contract  to  sell  land  —  reformation. 

See  Vendor  and  Purchaser,  2,  3. 

Street  closing  —  relief  by  way  of  damages. 
See  Vendor  and  Purchaskr,  4. 

Sale  at  auction  —  incumbrances  not  appearing  in  notice  of  sale  —  rescission. 
See  Vendor  and  Purchaser,  6. 

ESTOPPEL. 

Trust  —  notice  to  one  of  several  trustees. 
See  Real  Property,  4. 

EVIBBNOB. 

1.  Wttfieas — denicU  of  signature.  Evidence  in  a  suit  by  a  woman  seventy- 
three  vears  old  and  unable  to  read  or  write  to  have  a  deed,  purporting  to 
have  been  signed  by  making  a  cross,  declared  a  forgery,  examined,  andJield, 
to  show  that  her  denial  of  her  signature  was  due  to  failing  memory  and  to 
require  a  reversal  of  a  Judgment  in  her  favor.    Mulligan  v.  Mulligan,  258. 

2.  Crime  —  witnese  —  contradietm^^y  testimony  on  preliminary  ex(tmination. 
Where  on  the  trial  of  an  indictment  for  assault,  a  witness  who  was  200  feet 
away  from  the  defendants  claims  to  have  identified  them  by  their  profiles 
while  running  awav,  it  is  error  to  refuse  to  allow  defendants'  counsel  on  cross- 
examination  to  ask  if,  on  the  preliminary  examination,  the  witness  did  not 
testify  that  it  was  foggy,  that  he  had  no  clear  view  of  the  men  and  saw  nothing 
but  their  backs.    People  v.  Camoroto,  260. 

3.  Negligence  —  specific  instances  of  care  prior  to  accident  causing  death  —  burden 
to  slum  care  —  proof  of  speed  of  locomotive.  An  administrator  seeking  to  show  that 
a  decedent  who  was  killed  while  crossing  a  railroad  track  used  care  at  the  time 
of  the  accident  is  not  entitled  to  give  evidence  of  specific  instances  of  care  on 
the  part  of  the  decedent  prior  to  the  accident. 

Where  there  are  no  eye-witnesses  to  an  accident  causing  death,  the  rule  requir- 
ing the  representative  of  the  decedent  to  show  freedom  from  contributory  neg- 
ligence is  much  relaxed;  but  the  burden  of  showing  care  has  not  been  abrogated, 
and  it  is  still  essential  that  the  care  required  to  be  proven  be  shown  by  compe- 
tent and  material  evidence.  Incompetent  evidence  does  not  become  admissible 
because  of  the  necessity  which  confronts  the  plaintiff. 
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EVIDBNCE  —  Continued. 

In  an  action  to  recover  for  the  death  of  one  who  was  killed  while  cTOfiBing  a 
railroad,  witnesses  living  in  a  house  half  a  mile  from  the  place  of  the  accident 
are  not  competent  to  testify  that  the  engine  which  caused  the  accident  was 
running  a  mile  a  minute  wlien  they  did  not  see  it,  but  judged  of  its  speed  solely 
by  the  sound,  especially  when  there  is  no  proof  that  the  witnesses  ever  made 
any  test  to  determine  the  actual  speed  of  a  locomotive.  Parsons  v.  Syracuse, 
Binghamton  dbNew  York  B.  B,  Co.,  461. 

4.  Damages — when  opinion  inadmissible  —  varying  wi^iUen  contract  by  parol. 
In  an  action  against  the  publisher  of  a  newspaper  to  recover  damages  for  the 
breach  of  a  contract  whereby  the  defendant  was  to  print  certain  advertisements 
procured  by  the  plaintiff  for  a  certain  price  per  page,  it  is  error  to  allow  the  plain- 
tiff to  give  his  opinion  as  to  how  many  pages  of  the  paper  issued  by  the  defend* 
ant  after  the  breach  were  paid  advertisements  or  as  to  how  many  paid  adver- 
tisements he  himself  could  probably  have  obtained  in  that  particular  locality  if 
he  had  been  permitted  to  fulfill  the  contract. 

The  (lamaze  suffered  by  the  plaintiff  was  not,  under  the  circumstances,  a  mat- 
ter of  his  opmion  but  a  question  for  the  Jury  to  determine  upon  such  material 
facts  as  were  capable  of  proof. 

Where  such  contract  is  silent  as  to  the  sums  the  plaintiff  could  charge  adver- 
tisers procured  bv  him,  evidence  of  a  parel  agreement  that  such  advertisers  were 
not  to  be  charged  in  excess  of  a  certain  sum  per  page  is  inadmissible  as  tending 
to  vary  the  terms  of  a  written  instrument.    Patten  v.  Lynett,  746. 

Uncorroborated  testimony  of  accomplices. 
People  V.  Yannieola,  885. 

Counterclaim  for  damages  —  breach  ^f  contract. 
See  Contract,  1. 

Misrepresentation  —  irrelevancy  —  when  error  not  cured  by  attempt  to  strike 
out. 

See  Contract',  8. 

Presumption  —  violation  of  ordinance. 
See  Contract,  4. 

Correspondence  not  constituting  en  forcible  agreement  —  offer  and  acceptance. 
See  Contract,  10. 

Architect's  certificate  —  burden  to  show  fraud. 
See  Contract,  11,  12. 

Burden  of  proof —  salaries  of  corporate  officers. 
See  Corporation,  6.  . 

Services  rendered  —  value- 
See  Court,  4. 

Conveitotion  —  when  part  is  relevant. 
See  Crime,  2. 

deceiving  stolen  property  —  place  of  receipt. 
See  Crime,  2. 

Admission  to  attorney  — when  not  privileged. 
See  Crime,  10. 

Sale  of  land  to  pay  debts  —  note  secured  by  mortgage. 
See  Decedent's  Estate,  4. 

False  imprisonment  —  malicious  prosecution  —  damages. 
See  False  Imprisonment,  4. 

Confidential  communications  —  motion  to  strike  out. 
See  Husband  and  Wife,  1. 

Divorce  —  admission. 

See  Husband  and  Wipe,  2. 

Judicial  notice. 

See  Landlord  and  Tenant,  2. 
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J£V11>ENGE—  Continued, 

Malicious  prosecution  —  malice. 

See  Malicious  Prosecution. 

Circumstantial  evidence  —  exclusion  of  all  other  liypotheses. 
See  Master  and  Servant,  8. 

Proper  tools  and  appliances  —  explosion. 
See  Master  and  Servant,  6. 

Fall  of  elevator  —  defects  not  causing  accident. 
See  Master  and  Servant,  H. 

Injury  by  circular  saw  —  questions  for  jury. 
See  Master  and  Servant,  13. 

Suit  by  city  employee  to  recover  for  administering  oaths  —  burden  of  proof. 
See  Municipal  Corporation,  2. 

Revocation  of  auctioneer's  license  —  dishonesty. 
See  New  York  City,  7. 

lies  inter  alioe  acta  —  malpractice. 
See  Physician. 

Value  of  lumber. 

See  Pleading.  6. 

Oral  proof  of  consideration  for  release  —  personal  injuries. 
See  Principal  and  Agent,  3. 

Real  party  to  instrument  not  sealed  —  assignment  of  security  to  agent. 
See  Principal  and  Agent,  4. 

Testimony  on  former  trial  —  objections  on  appeal. 
See  Railroad,  1. 

Improbable  testimony  —  nonsuit. 
See  Railroad,  4. 

Negligence  —  injury  to  passenger  while  alighting. 
See  Railroad,  7. 

Preponderance  of  evidence  —  negligence. 
See  Railroad,  7. 

Negligence  —  ownership  of  train  —  presumption. 
See  Railroad,  9. 

Conveyance  to  third  party  —  declaration  subsequent  to  conveyance. 
See  Trust,  3. 

EXEOXJTION. 

(j^arnishee  —  State  employee  —  amendment  to  section  1391  of  tlie  Code  of  Civil  Pro- 
cedure not  retroactiw.  The  amendment  to  section  1891  of  the  Code  of  Civil  Pro- 
cedure made  by  chapter  148  of  the  Laws  of  1908  is  not  retroactive  and  an  exe- 
cution against  a  judgment  debtor's  wages  or  salary  cannot  be  issued  on  a 
judgment  recovered  before  that  date  unless  the  judgment  was  for  necessaries 
furnished  or  work  performed  in  the  family  as  a  domestic. 

In  the  absence  of  express  statutory  provision  the  wages  or  salary  of  a  public 
employee  although  due  cannot  be  reached  by  execution  or  in  proceedings  sup- 
plementary thereto  prior  to  the  payment  of  the  same  to  him. 

The  wages  or  salary  of  a  State  employee  cannot  be  reached  by  an  execution 
under  section  1391  of  the  Code  of  Civil  Procedure  as  amended.  Oeterhoudt  v. 
Stade,  88. 

BZBOUTOB  AND  ADMINISTBATOR 

Purchase  of  land  by  executor  —  validity  of  sale. 
See  Real  Property,  7. 

See  Decedent^s  Estate. 

EXPLOSIVE. 

Injury  by  explosion  of  fireworks. 
See  Master  and  Servant,  5. 

Injury  by  blast  —  failure  to  employ  safety  fuse. 
See  Master  and  Servant,  9. 
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FALSE  IMPRISONMENT. 

1.  Malice  not  essential.  An  action  for  false  imprisonment  will  lie  where  the 
detention  was  illegal,  irrespective  of  the  motives  of  the  defendant.  Neither 
malice  nor  want  of  probable  cause  is  an  essential  element. 

A  private  person  is  onl^  authorized  to  arrest  another  when  a  crime  has  been 
committed  or  attempted  in  his  presence,  or  where  the  person  arrested  has  com- 
mitted a  felony  allhough  not  in  his  presence.  Hence,  a  cause  of  action  for 
false  imprisonment  accrues  whenever  a  person  is  arrested  without  a  warrant  by 
one  not  an  othcer  if  no  crime  has  in  fact  been  committed,  even  though  the 
person  making  the  arrest  acted  in  good  faith. 

Where  the  complaint  in  an  action  for  false  imprisonment  made  no  allegation 
of  malice  and  bused  the  action  upon  an  arrest  by  a  private  person  without  war- 
rant, it  will  be  assumed  that  the  judgment  followed  the  complaint,  and  that 
malice  was  not  an  element  of  the  action.    Johnston  v.  Bruckheimer,  619. 

2.  Same — bankruptcy  —  disclkarge  of  judgment  for  false  imprisonmen  t.  A  j  udg- 
ment  for  damages  for  false  imprisonment  recovered  under  such  complaint  is 
discharged  by  the  bankruptcy  ot  the  defendant.  This,  because  since  the  amend- 
ment to  section  17  of  the  Bankruptcy  Act.  made  by  82  United  States  Statutes 
at  Large,  798,  section  5,  a  bankrupt  is  dischar&^ed  unless  the  judgment  was  for 
obtaining  property  by  fedse  pretenses  or  *'  for  willful  and  malicious  injuries  to  the 
person  or  property  of  another.*'  Where  the  arrest  was  without  malice  there  was 
no  willful  or  malicious  injury  to  the  person.    Id. 

3.  Malicious  prosecution —  arrest  mthovi  warrant  hy  private  citizen — parties^ 
joint  twt  feasors.  Where  a  private  citizen  causes  the  arrest  of  another  without  a 
warrant  on  a  charge  of  petit  larceny,  not  committed  In  bis  presence,  he  is  guilty 
of  a  false  arrest  as  a  matter  of  law,  and  in  an  action  against  him  the  only  issue 
for  the  jury  is  the  assessment  of  damages. 

Where  the  salesman  of  a  department  store  caused  an  arrest  for  an  alleged  petit 
larceny  not  committed  in  his  presence,  and  the  members  of  the  firm  approved 
his  course  and  were  present  when  he  made  the  charge  and  delivered  the  person 
arrested  to  a  police  officer,  both  the  salesman  and  his  employers  are  liable  for 
the  false  arrest. 

The  liability  for  such  arrest  terminated,  however,  on  the  arraignment  and  pre- 
liminary hearing  before  the  magistrate,  if  the  latter,  as  a  judicial  officer, 
decided  that  the  verified  complaint  sufficiently  charged  the  crime  and  held  the 
plaintiff  thereon,  for  from  that  time  the  imprisonment  was  by  due  process  of 
law.     Gearity  v.  Strasbourger,  701. 

4.  Same  —  evidence  —  damages  —  when  liability  for  false  imprisonment  terminates 
—  evidence  —appecU  —  waiver  of  defects  in  cfiarge  —  vet'dict  not  excessive.  Hence, 
evidence  descriptive  of  the  cells  in  which  the  plaintiff  was  confined  and  of  her 
treatment  while  in  custody,  is  irrelevant  on  the  question  of  damages  in  an  action 
for  false  imprisonment,  but  is  relevant  in  the  cause  for  malicious  prosecution. 

Although  the  court  failed  to  instruct  the  jury  that  such  evidence  was  relevant 
only  in  the  cause  for  malicious  prosecution  which  was  united  with  one  for  false 
imprisonment,  the  error  is  not  available  upon  appeal  if  defendant  raised  no 
objection  and  requested  no  further  instruction. 

In  an  action  for  false  imprisonment  there  is  no  question  of  probable  cause 
where  the  arrest  is  made  by  a  citizen  and  not  by  a  peace  officer. 

An  appellant  is  conflned'to  the  theory  upon  which  the  case  was  tried. 

Where  the  plaintiff,  a  respectable  widow  of  mature  years  carrying  on  the  busi- 
ness of  a  dressmaker,  was  arrested  for  shoplifting,  was  confined  in  a  cell  from 
five  o'clock  Friday  until  seven  o'clock  in  the  morning  of  the  following  Monday, 
when  she  was  taken,  with  other  prisoners,  to  the  Tombs,  and  detained  until  four 
o'clock  in  the  afternoon,  a  verdict  of  $500  is  not  excessive.    Id. 

Joinder  of  action  with  malicious  prosecution. 
See  Plbadinq,  9. 


Right  of  city  employee  to  recover  for  administering  oaths. 
See  Municipal  Corporation,  2. 

FIZTUBBa 

Conversion  —ownership  of  property. 
See  CoHYBBfilON,  1. 
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FOBECIX>SnBE. 

Construction  of  mortgage  —  right  to  declare  second  mortgage  due  for  default 
on  first. 

See  MoRTGAGB,  3. 

Trust  mortgage —  no  waiver  of  default. 
See  Mortgage,  4. 

When  lien  of  junior  mortgagee  not  affected. 
See  Mortgage,  6. 

Guarantors  of  mortgage  debt  —  when  proper  parties. 
See  Party. 

Mechanic's  lien  —  counterclaim  by  one  of  two  joint  obligors. 
See  Pleading,  6. 

Mortgage  — when  defense  of  infancy  not  available. 
See  Principal  and  Agent,  5. 

Mortgage  —  rights  of  purchaser. 
See  Real  Property,  4. 

FOBEST,  FISH  AND  GAME. 

Fees  for  hunting  licenses. 

See  Municipal  Corporation,  7. 

FOB0EBT. 

Libel  —  article  charging  forgery. 
See  Libel,  1. 

Third  degiee  —  facts  constitutiug. 
See  Malicious  Prosecution. 

GABinSHEE. 

State  employee. 

See  Execution. 

GAS  AND  ELECTRICITY. 

Municipal  corporatioiis  —  Hght  to  erect  additional  telegraph  lines  in  city  of  New 
York  —  when  consent  of  municipal  authorities  essential  —  corporation  —  rights 
acquired  by  merger.  A  telephone  company  incorporated  subsequent  to  the  enact- 
ment of  sections  71,  72  and  73  of  the  charter  of  the  city  of  New  York,  which  in 
effect  provide  that  the  rights  of  the  city  in  all  public  places  are  inalienable;  that 
every  grant  of  a  franchise  must  be  by  ordinance  unless  otherwise  provided  for 
in  the  act,  and  that  nu  franchise  or  right  to  use  the  streets  and  highways  of  a 
city  shall  be  granted  by  the  board  of  aldermen  for  a  longer  period  than  twenty- 
five  years,  acquires  no  operating  rights  in  the  city  of  Kew  York  from  its  own 
incorporation. 

Where  such  telephone  company  has  acquired  by  merger  the  rights  of  another 
company  previously  incorporated,  its  right  to  put  wires  in  the  streets  of  New 
York,  as  acquired  by  such  merger,  depends  upon  the  original  articles  of  incor- 
poration of  the  merged  company  and  the  law  existing  at  that  time.  It  acquires 
no  additional  rights  becjiuse  the  merged  company  filed  a  certificate  extending 
its  route  subsequent  to  the  enactment  of  sections  71-73  of  the  city  charter. 

As  chapter  483  of  the  Laws  of  1881,  now  part  of  section  102  of  the  Transporta- 
tion Corporations  Law.  provides  that  companies  organized  for  the  purpose  of 
maintaining  lines  ot  electric  telegraphs  within  the  Slate  can  operate  provided 
they  obtain  the  consent  of  the  municipal  authorities  before  laying  lines  in  the 
streets  of  any  city,  village  or  town,  a  corporation  organized  after  the  passage  of 
said  act,  or  its  successor,  cannot  extend  its  lines  within  the  city  of  New  York 
or  lay  additional  lines  without  the  consent  of  the  municipal  authorities.  Matter 
of  New  York  Independent  Telephone  Co.,  685. 

Contract  for  lighting  —  examination  of  books  to  ascertain  cost. 
See  Discovery,  3. 

Proposal  to  use  electricity  on  railroad  —  when  allowed  by  charter. 
See  Eminent  Domain,  2. 

GUARANTY  AND  SUBET7SHIP. 

Sale  to  specific  party. 

P<yp€  V.  FaircJiild,  »86. 
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QVABAMTY  AVB  8DBBTTBHIP  —  Continued. 
When  creditor  mast  sue  surety  fn  equitj  on  behslf  of  1 
See  CoxBTrrcnoNAjL  Law,  1. 

Promise  to  answer  for  default  of  soother — insuiBcieat  memorandiim. 

Su  COKTRACT,  10. 

Right  of  surety  of  sdmioistntrix  to  open  decree  fixing  percentages  pajaUe 
to  creditors. 

8te  Dbcedbht's  Estate,  6. 

Guarantor  of  mortgage  debt  proper  party  to  foredosure. 
See  Partt. 

Quality  of  violin  — separate  warranties. 
See  Sale,  1. 

Promise  to  answer  for  default  of  another  ~  Statute  of  Frauds. 
Bee  Sale,  2. 

WABEAfl  OOBFUa 

Criminal  contempt  —  validity  of  commitment. 

Su  COHTEMPT. 

Pleading  —  traverse  — power  to  grant  writ. 
See  Cbimb,  7. 

HIGHWAY. 

Discontinuance  —  property  not  taken  without  due  process  of  law. 
See  CoNSTiTUTiOHAL  Law,  2,  3. 

Street  opening  —  rights  of  abutting  owner  and  owners  of  fee. 
See  MuKiciFAL  Corpobation,  8. 

Negligence  —  fall  on  sidewalk. 

Su  MUMICIFAL  Ck)EPORATIOK,  4. 

Fall  on  accumulated  ice  —  charge. 

Su  Municipal  Corporation.  5. 

Injury  by  collapse  of  structure  over  vault. 
Su  Neolioence,  1,  2. 

Injury  to  infant  in  street —  imputed  negligence. 
Su  Neouoencb,  4. 

Riverside  drive  —  power  of  park  department 
Su  New  York  City,  1. 

Negligence  —  collision  at  crossing. 
Su  Railroad,  8,  5. 

Negligence  —  injury  to  passenger  while  alighting. 
Su  Railroad,  7. 

Negligence  —  collision  at  crossing  —  ownership  of  train. 
Su  Railroad,  9. 

Injury  to  infant  in  street. 
Su  Railroad,  10. 

Collision  with  wagon  —  negligence. 
Su  Railroad,  11. 

Duty  of  railroad  to  keep  stopping  places  free  from  soow. 
Su  Railroad,  14. 

Street  closing  —  injunction. 

Su  Vendor  and  Purchaser,  4. 

HUSBAND  AND  WIFE. 

1.  Confidential  communications  —  obfutioM  —  trial  —  motion  to  etrike  ouL 
All  communications  between  husband  and  wife  are  not  privileged,  and  a  party 
seeking  to  exclude  evidence  thereof  as  within  the  statutory  prohibition  must 
advise  the  court  of  the  specific  ground  of  his  objection. 

Where,  in  an  action  by  a  husband  for  divorce,  a  letter,  written  to  him  by  his 
wife,  is  offered  in  evidence  by  him,  an  objection  that  it  is  immaterial  and 
irrelevant  is  not  sufficient. 


Digitized  by 


Google 


INDEX.  975 

HUSBAND  AND  WIFE^  Continued. 

A  motion  made  after  the  letter  had  been  received  and  spread  on  the  record  to 
strike  it  out  upon  the  ground  that  it  was  a  confidential  communication  between 
husband  and  wife  is  properly  denied. 

A  second  motion  to  strike  out  the  letter  made  after  the  defendant's  testimony 
was  half  completed,  although  specifying  proper  grounds,  comes  too  late,  and 
it  is  at  least  within  the  discretion  of  the  court  to  grant  it  or  not.  Lunham  v. 
Lunham,  215. 

2.  Same  —  evidence.  Although  a  conversation  between  a  defendant  and  the  wife 
of  the  corespondent,  in  which  she  charged  the  defendant  with  adulterv  and  related 
an  alleged  confession  of  the  corespondent,  as  to  the  circumstances  of  which  there 
is  a  substantial  agreement  between  the  defendant  and  the  witness,  has  been 
admitted  in  evidence  ou  the  theory  that  the  defendant's  conduct  in  the  face  of 
such  accusation  might  be  evidence  of  guilt  or  innocence,  the  truth  or  falsity  of 
the  alleged  confession  of  the  corespondent  is  not  thereby  rendered  relevant.    Id, 

3.  Abandonment  —  dtsertion  hy  wife  without  cause -- ability  of  wife  to  support 
/lerself.  A  husband  cannot  be  convicted  as  a  disorderly  person  for  failure  to 
support  his  wife  where  it  appears  that  the  wife  left  him  without  adequate  cause. 

Such  judgment  of  conviction  will  be  reversed  where  it  appears  that  the  wife 
has  property  and  is  earning  a  living  so  that  there  is  no  danger  of  her  becoming 
a  charge  upon  the  public. 

The  statute  authorizing  such  prosecution  was  not  enacted  to  settle  matrimonial 
differences,  or  as  a  substitute  for  an  action  for  separation.   People  v.  De  Wolf  879. 

Divorce — publication  of  proceedings  —  criminal  contempt. 

See  CONTKMPT. 

Divorce  —  attempt  to  commit  subornation  of  perjury. 
See  Crime,  1. 

Divorce  —  severance  of  relation. 
See  Tort. 

Trust  of  personal  property — termination. 
See  Trust,  1. 

INGOMFETENT  PEBSON. 

Commitment  of  insane  person  —  constitutionality  —  police  power. 
See  Crime,  4. 

INFANT. 

Contributonr  negligence  —  imputed  negligence. 
See  Neoligence,  4. 

Contributory  negligence  of  infants  —  degree  of  care  required. 
See  Neglioemce,  6. 

Ratification  of  unauthorized  use  of  funds  —  mortgage  —  defense. 

See  Principal  and  Agent,  5. 
Negligence  —  street  railway. 

See  Railroad,  10. 

INJXJNOnON. 

1 .  Contract  of  employment  —  covenant  not  to  engage  in  other  business — mutuality. 
Where  in  a  suit  by  a  corporation  to  enjoin  its  general  manager  from  entering  the 
employ  of  a  competitor  in  violation  of  a  covenant  in  his  contract  of  employ- 
ment to  engage  in  no  other  occupation  during  the  period  of  the  contract,  the 
prayer  for  rehef  rests  upon  the  ground  that  defendant  by  his  acts  threatens  to 
injure  the  plaintiff  by  building  up  a  competing  business  upon  the  foundation  of 
the  special  knowledge  of  trade  secrets  and  skill  acquired  solely  durin<r  his 
employment  by  the  plaintiff  and  is  based  upon  tiie  proposition  that  defendant's 
ability  to  injure  plnintiff  by  advancing  the  interest  of  the  competitor  is  special, 
unique  and  extraordinary,  owing  to  the  confidential  nature  of  his  position,  the 
complaint  is  not  demurrable  since  the  court  has  power  to  grant  relief  upon  the 
facts  disclosed. 

A  contract  of  employment  is  not  void  for  lack  of  mutuality  because  the 
employer  does  not  by  precise  words  engage  to  employ  the  employee  for  a  spcci- 
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nSTJUNOnOH  —  Continued. 

tied  term  or  by  reason  of  the  fact  that  the  employer  reserres  the  right  to  ter- 
minate the  contract  upon  thirty  days'  notice.    MeCaU  Co.  ▼.  Wright,  62. 

2.  Court  —  power  to  enjoin  —  notice  cf  appUeation  —  rwUrf demanded  in  ecmplaini 
—  riolation  of  Federal  statutes.  The  court  has  power  to  appoint  a  reoeiTer  of  a 
corporation  m  an  action  brought  under  the  proTiaions  of  sections  1781  and  1783 
of  the  Code  of  Civil  Procedure,  and  this  power  carries  with  it  by  implication  the 
right  to  enjoin  the  officers  and  directors  from  interfering  with  the  property  or 
doing  any  acts  which  interfere  in  any  way  with  the  recelTer. 

An  order  to  show  cause  why  an  injunction  should  not  be  granted  is  a  sufficient 
notice  of  the  application  for  such  injunction  as  required  by  section  1809  of  the 
Code  of  Civil  Procedure. 

That  the  complaint  in  the  action  does  not  ask  for  an  injunction,  but  m^ely 
for  the  appointment  of  a  temporary  receiver,  is  immaterial  in  considering  the 
right  of  the  court  to  preserve  by  injunction  the  status  of  the  defendant's 
property. 

An  injunction  order  restraining  the  officers  and  directors  of  a  corporation 
from  acting  as  such  is  not  a  violation  of  the  Federal  statutes  as  preventing  such 
officers  from  instituting  bankruptcy  proceedings,  since  the  order  merely  restrains 
them  pending  the  further  order  of  the  court,  and  can  be  modified  upon  a  proper 
application.     Gota  v.  Warp  Twisting  In  Machine  Co.,  122. 

Undertaking. 

Greiinel  v.  aCon^n-,  887. 

Voluntary  dissolution  of  corporation  —  enjoining  pending  action. 
See  Court,  8. 

Pleading  —  insufficient  allegations. 

Se  Landlord  and  Tenant.  4,  5. 

Equity  —  use  of  sewer. 

See  Real  Property,  3. 

Street  closing  —  representations  of  vendor. 
See  Vendor  and  Purchaser,  4. 

nsrsTmANOE. 

Deed — conveyances  vesting  title  to  lands  insured — erroneous  nonsuit.  A  father  by 
deed  and  bill  of  sale  conveyed  certain  real  and  personal  property  to  his  son  with 
an  understanding  that  the  deed,  which  reserved  a  life  use  to  the  grantor,  should 
not  be  recorded  during  his  lifetime.  As  part  of  the  same  transaction  the  prop- 
erty, together  with  other  property  conveyed  at  the  same  time,  was  mortgaged 
to  a  third  person  to  pay  an  indebtedness  of  the  grantor.  Thereafter  the  grantor, 
unknown  to  the  first  grantee,  deeded  the  same  property  in  trust  to  one  of  his 
daughters  who  recorded  the  conveyance.  Thereafter  the  first  grantee  transferred 
to  his  sistere  his  interest  in  the  personal  property,  and  they  afterwards  recon- 
veyed  the  same  by  bill  of  sale  to  his  wife.  The  second  grantee  of  the  real  estate 
leased  the  premises  with  the  knowledge  and  consent  of  the  firet  grantee,  but  in 
her  own  name.  The  property,  both  real  and  personal,  was  injured  by  fire  at  a 
time  when  the  plaintiff  was  in  possession.  In  an  action  on  the  fire  insurance 
policy  taken  out  by  the  first  grantee, 

Held,  that  under  the  circumstances  the  defense  that  the  plaintiff  was  not  owner 
of  the  property  so  as  to  avoid  the  policy  was  untenable,  as  the  subsequent 
delivery  of  the  trust  deed  did  not  divest  the  title  of  the  firat  grantee. 

Ileldjurtlier.  that  as  the  plaintiff  testified  that  he  was  owner  of  certain  personal 
property  which  had  never  been  owned  by  his  father  or  covered  by  either  of 
the  bills  of  sale,  a  nonsuit  was  error  in  any  view  of  the  case.  Baker  v.  Oerman- 
American  Insurance  Co.,  496. 

Insurance  clause  in  mortgage— right  of  mortgagee  to  insure  —  repayment  of 
premium. 

See  Mortoaoe,  2. 

INTEREST. 

Unliquidated  claim. 
aSp/;  Damages,  1. 

Legacy  —  when  not  paid  within  a  year, 
\S^tf  Will,  1, 
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nrrSBPLEABEB. 

Sale  of  real  estate ^ adverse  claims  of  brokers,  A  principal  employed  two 
brokers,  under  separate  agreements,  to  sell  a  piece  of  real  estate.  After  the 
property  was  sold  both  claimed  to  be  the  only  one  entitled  to  the  commission. 
The  principal  paid  neither,  being  unable  to  determine  to  which  she  was  indebted. 
One  broker  thereupon  commenced  an  action  in  Justice's  Court  to  recover  the 
commission. 

Held,  the  principal  has  a  right  to  maintain  an  action  of  interpleader  against 
both  claimants  and  to  be  released  from  further  liability  upon  payment  into  court 
of  the  amount  of  the  commission.    Dardonville  v.  Smith,  284. 

INTOXIGAXING  UaUOBS. 

1.  Erection  of  church  within  200  feet  of  saloon  —  license — statutory  construction. 
Where  the  Legislature  in  express  words  provides  exceptions  to  a  general  rule, 
such  provisions  are  to  be  deemed  exclusive  and  to  forbid  the  creating  of  any 
further  exceptions  by  implication. 

The  exceptions  contained  in  tlie  Liquor  Tax  Law  in  respect  to  churches  and 
schools  should  be  construed  liberally  in  their  favor  and  strictly  against  appli- 
cants for  licenses  within  the  prescribed  distances. 

There  is  no  vested  right  to  traffic  in  liquor  and  the  State  can-  at  any  time  step 
in  and  absolutely  prohibit  it,  no  matter  how  long  it  has  been  carriea  on  or  how 
much  has  been  invested  therein,  or  how  serious  the  losses  which  may  result. 

Where  a  church  is  erected  within  200  feet  of  an  existing  saloon,  no  fur- 
ther licenses  should  be  granted  to  the  latter,  although  the  business  has  been  estab- 
lished there  for  several  years  and  the  value  of  the  property  will  be  decreased  by 
the  owner's  inability  to  procure  a  license.    Matter  of  Uering,  298. 

2.  Illegal  sale  —  intent  —  sale  (rfter  destruction  of  hotel.  It  is  no  defense  to  a 
prosecution  for  selling  liquor  contrary  to  the  statute  that  the  defendant  whose 
hotel  had  burned  was  advised  that  he  was  thereafter  entitled  to  sell  liquor  in  an 
adjoining  building.  A  criminal  intent  is  immaterial  as  the  offense  is  malum 
prafUhitum. 

A  defendant  who  is  licensed  to  sell  liquor  only  "  in  connection  with  the  busi- 
ness of  keeping  a  hotel "  is  properly  convicted  of  a  violation  of  the  statute  where 
he  continues  to  sell  liquor  in  an  adjoining  cafe  after  his  hotel  is  destroyed  by 
tire.     People  v.  Coi^ey,  466. 

JOIin>EB  OF  ACTION. 

Demurrer. 

^e  Pleading,  1. 

False  imprisonment  —  malicious  prosecution. 
See  Pleading,  9. 

JXTDGMXNT, 

1.  Prartice  —  vacating  judgment  by  default  —  discretion  of  court  not  xnUimited, 
Where  after  a  case  on  the  day  calendar  has  been  called  ana  marked  ready  by  the 
plaintiff  and  has  been  passedseveral  times  because  of  the  plaintiff's  failure  to 
procure  counsel  to  try  the  case,  and  the  plaintiff,  when  notified  by  his  attor- 
ner  that  the  case  would  soon  be  ready  and  that  he  should  attend  at  court, 
refused  to  do  so,  stating  that  he  would  prefer  to  have  the  case  dismissed  and 
reopened,  it  is  an  abuse  of  discretion  to  excuse  the  default  and  vacate  a  judg- 
ment thereon  entered. 

The  court  has  not  unlimited  discretion  to  excuse  defaults,  but  should  only  do 
so  when  taken  by  mistake,  inadvertence,  surprise  or  excusable  neglect,  as  provided 
by  section  724  of  the  Code  of  Civil  Procedure.    Prager  v.  BeardsUy,  592. 

2.  When  res  a^udicata  as  to  validity  of  mortga^y — adjudication  binding  as  to  all 
parties.  The  final  judgment  of  a  court  of  competent  jurisdiction  is  res  adju- 
dieata  not  only  as  to  one  party  but  as  to  both. 

Where  a  mortgage  which  is  the  joint  obligation  of  two  mortgagors  has  been 
declared  invalid  by  a  foreign  court  of  competent  jurisdiction,  the  determina- 
tion of  its  inyalidity  as  to  one  mortgagor  is  res  adjudicata  ns  to  its  invalidity 
as  to  the  other  made  codefendant  with  the  moitgagee,  although  he  merely 
appeared  and  made  default  by  failure  to  answer. 

A  joint  obligation  cannot  be  void  as  to  one  obligor  and  valid  as  to  the  other. 
Jvohly  v.  Fernandez,  723. 

App.  Div.—  Vol.  CXXXIII.         62 
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JUDGMENT  —  Continued. 

3.  When  dismissal  is  upon  the  merits.  Where  a  plaintiff  suing  an  executor  on 
a  promissory  note  made  by  his  testator  has  established  a  prima  facie  case,  and 
the  defendant  has  proved  the  rejection  of  the  claim  and  due  consent  by  the 
plaintiff  that  the  claim  might  be  heard  and  determined  upon  the  judicial  settle- 
ment of  the  accounts,  that  there  has  been  no  such  judicial  settlement,  and  that 
the  action  was  not  commenced  within  six  months  after  the  rejection  of  the 
claim,  and  the  court  thereupon  directed  a  verdict  for  the  defendant,  the  judg- 
ment dismissing  the  complaint  is  upon  the  merits. 

Where  a  nonsuit  is  granted  because  of  the  plaintiff's  failure  to  make  a  prima 
facie  case,  the  judgment  entered  thereon  is  not  upon  the  merits,  even  if  the 
nonsuit  be  not  granted  until  the  close  of  the  evidence,  and  is  destgnated  a  dis* 
missal  of  the  complaint.  But  if  the  dismissal  of  the  complahit,  or  the  direction 
of  a  verdict  for  the  defendant,  is  based  upon  an  issue  which  has  been  tendered 
as  a  defense,  then  the  decision  is  upon  the  merits.     Clark  v.  SeoviU,  821. 

Numerical  error. 

See  Contract,  6. 

Power  of  court  to  amend. 
See  Court,  1. 

When  judgment  against  city  conclusive  against  landowner. 
See  Nbglioenge,  1. 

Opening  default  caused  by  attorney's  misconduct. 
See  Practice,  7. 

Partition  —  res  ad^udicata  until  reversed. 
See  Practice,  9. 

Conformity  with  pleadings  —  Injury  to  passenger. 
See  Railroad,  2. 

Easement  —  res  adjudicata. 
See  Real  Property,  5. 

When  final  accounting  before  surrogate  conclusive. 
See  Real  Property,  7. 

Judgment  to  conform  to  pleading. 

See  Vendor  and  Purchaser,  3. 

JURY. 

Special  j  ury  —  constitutional  law  —  importance  of  case. 
See  Practice,  5. 

LABOR  LAW. 

Fall  through  shaft  —  unguarded  openings. 
See  Master  and  Servant,  1. 

Application  to  foreign  ship  —  fall  of  scaffold. 
See  Master  and  Servant,  8. 

LANDLORD  AND  TENANT. 

1.  Covenant  to  pay  taoces — privity  of  parties.  Where  under  a  written  lease  of 
certain  premises  in  the  city  of  New  Yorlf,  as  modified  by  an  agreement  in  writ- 
ing, the  lessee  covenants  to  pay  in  addition  to  the  rent  reserved  "the  regular 
annual  taxes  levied ''  on  the  premises  during  the  remainder  of  the  term,  the 
covenant  runs  with  the  land. 

Where  the  lease  after  such  modification  was  assigned  to  a  corporation,  which 
assigned  it  to  defendant  subject  to  "the  rents,  covenants,  conditions,  provi- 
sions and  agreementa  "  contained  in  the  lease,  and  the  agreement  modifying  the 
same,  the  defendant's  acceptance  of  the  assignment  created  a  privity  of  estate 
between  him  and  the  lessor  and  rendered  him  liable  on  the  covenant  to  pay  the 
taxes.     Stone  ▼.  Auerhach,  75. 

2.  Same  —  pleading — friwlovs  denial — judicial  notice.  In  an  action  against 
said  defendant  upon  the  covenant  to  pay  taxes,  a  denial  in  the  answer  of  the 
allegation  of  the  complaint  that  defendant  continued  in  the  possession  of  the 
premises  from  the  1st  day  of  May,  1906,  to  the  30th  day  of  November.  1907,  is 
fiivolous,  as  it  contains  a  negative  pregnant  and  is  merely  a  denial  of  the  con* 
tinuity  of  the  possession  of  the  premises  during  the  entire  period. 
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LANDLORD  AND  TEN AISTT  —  Continued. 

A.  denial  of  any  knowledge  or  information  sufBcient  to  form  a  belief  ns  to  the 
allegations  of  the  complaint  with  respect  to  the  effect  of  the  provisions  of  the 
charter  of  Greater  New  York.and  with  respect  to  the  levying  of  taxes  on  the 
premises  is  also  frivolous,  and  judgment  for  plaintiff  on  the  pleadings  is  properly 
ordered.    Id. 

8.  Letue  —  attornment.  Where  a  tenant  of  an  apartment  in  an  apartment  hotel 
upon  two  successive  sales  of  the  premises,  delivered  the  letise  to  the  new  owners 
and  attorned  to  them  and  the  attornment  was  accepted,  the  last  grantee  by  such 
acceptance  adopted  the  lease.     United  Realty  <&  Mortgage  Co.  v.  JStootfioff,  245. 

4.  PleaJing  —  injunction.  On  demurrer  the  terms  of  a  lease  annexed  to  and 
forming  part  of  a  complaint  control  over  the  general  allegations  and  conclu- 
sions qualify iuj2[  its  provisions. 

Where  in  a  suit  to  enjoin  a  landlord  from  cutting  oflP  electric  power  on  leased 
premises  and  from  instituting  summary  proceedings  and  to  recover  money  paid 
under  protest  for  extm  power,  the  lease  recites  that  it  is  "  to  include  the  fur- 
nishing of  twenty-five  (25)  horse  power,  based  on  the  rated  capacity  of  the 
motors,"  till  power  in  excess  thereof  to  be  paid  for  at  specified  rates,  and  it  is 
admitted  that  the  motors  used  exceeded  twenty-five  horse  power,  an  allegation 
that  plaintiff  has  not  used  at  any  time  more  than  the  twenty -five  horse  power 
stipulated  in  the  lease  does  not  establish  a  breach  of  contnvct  by  the  landlord 
in  charging  for  excess  power  since  the  amount  to  be  furnished  was  based  on 
the  rated  capacity  of  the  motora.    Kiente  v.  Oretsch  liealty  Co.,  891. 

5.  Same  —  inmfhient  allegations  —  lease  eonstiiLed.  Allegations  in  the  com- 
plaint in  such  suit  that  the  landlord  demanded  payment  for  additional  power, 
threatened  to  shut  off  the  power  if  not  paid,  and  instituted  summary  proceed- 
ings, and  that  the  plaintiff  because  he  was  then  engaged  in  a  contract  for  the 
quick  delivery  of  some  inks  and  because  the  cutting  off  of  the  power  would 
have  prevented  his  performance,  paid  the  excess  charge  under  protest,  and  that 
the  defendant  has  since  charged  the  advanced  rates  and  threatens,  unless  they  are 
paid,  to  shut  off  the  power  and  institute  summary  proceedings,  are  insufficient 
to  justify  injunctive  relief  and  a  demurrer  to  the  complaint  will  be  sustained. 

Allegations  that  threatened  injury  will  be  irreparable  and  that  no  adequate 
remedy  therefor  exists  at  law  are  mere  conclusions  and  of  no  legal  effect  unless 
facts  to  support  them  are  pleaded. 

Plaintiff  shows  no  right  to  an  injunction  restraining  the  threatened  summary 
proceedings  by  alleging  facts  tending  to  show  a  legal  defense  thereto. 

The  payments  for  extra  power  having  been  made  voluntarily  and  with  full 
knowledge  of  the  facts  cannot  be  recovered  back  even  if  the  defendant  had  no 
right  to  compel  their  payment.    Id. 

6.  Same  —  special  damages  —  relief  not  asked.  Plaintiff  cannot  recover  special 
damages  for  a  breach  of  the  contract  to  furnish  power,  since  he  does  not  allege 
special  facts  removing  the  case  from  the  general  rule  that  the  measure  of  dam- 
ages in  such  a  case  is  the  difference  between  the  rental  value  of  the  premises 
with  th^e  power  contracted  for,  and  their  rental  value  with  the  power  furnished. 

The  complaint  in  such  action  cannot  be  upheld  on  the  ground  that  it  is  sufficient 
to  sustain  an  action  for  specific  performance  where  that  relief  is  not  asked.    Id. 

7.  Agreement  not  constituting  lease  —  license  to  erect  advertising  sign  —  holding 
over.  An  instrument  by  which  the  owner  of  a  building  gives  to  another  a 
right  to  use  the  roof  for  the  purpose  of  erecting  a  bulletin  board  to  display 
advertisements  for  a  term  of  years,  at  a  yearly  rental,  with  access  to  the  roof 
during  business  hours  to  erect  and  maintain  the  signs,  and  reserving  in  the 
owner  a  right  to  enter  and  make  improvements  at  any  time,  does  not  create  the 
conventional  relation  of  landlord  and  tenant,  although  the  words  'Met"  and 
•*  landlord  "  are  used. 

As  such  agreement  merely  gives  a  right  to  erect  and  maintain  the  sign  during 
the  period  stated,  the  owner  having  been  notified  prior  to  the  expiration  of  the 
term  that  the  licensee  will  no  longer  occupy  the  premises,  cannot  treat  him  as 
holding  over  for  another  vear  by  reason  of  his  failure  to  remove  the  signboard 
before  the  expiration  of  tne  term  United  Merc/iants  Realty  d  Imp.  Co.  v.  N.  T. 
Hippodrome,  582. 

8.  Assignee  of  lease  cannot  question  assignor's  title  —  instrument  conveying  only 
rights  cf  assignor  ^  covenant  to  hold  assignor  harmless.  One  who  nccepted  the 
assignment  of   an  oral    lease  for  one  year  at  a  time  when  the  assignor  had 
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liAKDLOBD  AND  TENANT— Continued. 

established  the  lease  iu  summary  proceedings  to  dispossess  him,  and  has 
remained  in  possession  for  the  balance  of  the  term,  is  estopped  from  question- 
ing his  assignor's  title.  He  cannot  recover  the  consideration  for  the  assignment, 
although  the  lease  was  declared  to  be  invalid  on  a  new  trial  of  the  summary 
proceeding. 

Moreover,  there  can  be  no  recovery  of  the  consideration  for  the  assignment 
when  the  same  recited  the  order  establishing  the  oral  lease  and  provided  that 
the  assignment  was  without  recourse  as  against  the  assignor  whether  snid  final 
order  were  reversed  or  otherwise,  for  the  legal  effect  of  such  assignment  was 
merely  to  transfer  to  the  assignee  the  right,  title  and  interest  of  the  assignor. 

Where  the  assignee  merely  held  the  lease  as  agent  for  other  parties  who  paid 
the  rent  to  the  owner,  they  cannot  question  the  legality  of  the  assignment, 
especially  where  they  covenanted  to  save  the  assignor  harmless  from  any  lia- 
bility by  reason  of  the  assignment.    Jacobs  v.  Sire,  617. 

Failure  to  light  hallway. 

Donnelly  v.  Katz,  905. 

Recovery  of  expenditures  by  landlord. 
Oreer  v.  Freystadt,  939. 

Negligence  —  injury  from  door  of  cellarway. 
Strobel  v.  Lietyinann,  910. 

Action  for  rent  —  answer. 
See  Plb.\ding,  7. 

Covenant  of  quiet  enjoyment. 

See  Keal  Fkoperty,  1.  ' 

liABCENT. 

Pleading  —  indictment. 
^  Crime,  3. 

Facts  justifying  conviction. 
See  Crime,  10. 

LEASE. 

See  Landlord  and  Tenant. 

LEGACY. 

See  Will. 

LIBEL. 

1.  Article  cliarging  forgery — jmtification.  Where  an  alleged  libelous  news- 
paper article  stated  that  the  plaintiff  was  the  publisher  of  a  book  and  the  head- 
lines charged  that  great  names  were  forged  therein,  the  inference  to  be  drawn 
from  the  article  is  that  plaintiff  was  guilty  of  the  crime  of  forgery. 

Where  a  justification  is  relied  on  as  a  defense  to  an  action  for  libel,  the  justifi- 
cation must  be  as  broad  as  the  charge. 

Allegations  in  a  defense  in  said  action  which  sets  forth  that  the  article  com- 
plained of  is  true  as  therein  alleged,  examined  and  held^  that  they  neither  con- 
nected the  plaintiff  with  the  things  therein  set  forth  nor  showed  the  crime  of 
forgery  to  have  been  committed. 

To  show  a  justification  of  an  alleged  libel  charging  forgery  in  the  third 
degree,  it  must  be  alleged  that  the  uttering  of  the  signatures  known  to  be  false 
misrepresented  or  otherwise  injuriously  affected  the  sentiments,  opinions,  con- 
duct, character,  prospects,  interests  or  rights  of  the  persons  whose  signatures 
were  forged.  The  more  fact  that  the  signatures  were  used  without  autliority 
does  not  show  this  to  be  true.     Mann  v.  Prese  FubliMng  Co.,  29. 

2.  Trial  —  erroneous  charge  —  malice  —  burden  of  proof ,  Where  in  an  action 
on  a  publication  libelous  per  se,  the  question  of  punitive  damages  is  left  to  the 
jury  and  the  charge  is  of  such  a  nature  as  to  lead  the  jury  to  infer  that  the 
question  of  actual  malice  as  a  basis  for  punitive  damages  is  also  submitted,  it 
is  error  to  refuse  to  charge  that  if  the  defendant  has  given  evidence  tending  to 
prove  absence  of  actual  malice,  the  plaintiff  must  prove  actual  malice  by  a 
preponderance  of  evidence.     TAceione  v.  CoUter,  40. 

Special  jury  —  importance  of  case. 
/&«  Practice,  5. 
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UEN. 

1.  Mechanu^s  lien — proposal  to  do  work  —  construction  —  completion  of  work. 
Where  a  proposal  was  made  by  tbe  plaintiff,  a  contractor,  to  do  all  the  sheet 
metal  work  in  a  ferry  house  "  consisting  of  ceilings,  sidewalls  and  wainscot- 
ings"  as  called  for  in  the  plans,  and  the  defendant  signed  the  proposal  and 
returned  it  with  a  letter  saying  that  he  accepted  the  plaintiff's  estimate  ''to 
do  all  the  interior  sheet  met^iT  work,"  the  contract  only  covers  the  interior 
work,  and  in  an  action  to  foreclose  a  mechanic's  lien  for  such  work,  the  com- 
plaint should  not  be  dismissed  because  the  plaintiff  did  not  do  all  the  exterior 
work  as  well.     New  York  Metal  Ceiling  Co.  v.  City  of  New  York,  110. 

3.  Contract  of  conditional  sale.  Where  one  delivered  stoves  to  a  contractor 
under  contracts  that  they  were  to  remain  personal  property  until  paid  for.  know- 
ing that  thev  were  to  be  used  by  such  contractor  in  fulfilling  a  contnict  to  install 
fixtures  in  houses  belonging  to  a  third  person,*  and  the  contracts  were  never 
filed  and  the  owner  paid  the  contractor  without  notice  thereof,  the  vendor  of 
the  stoves,  upon  the  contractor's  failure  to  pay,  cannot  maintain  an  action  to 
foreclose  a  lien  upon  them.    Jacobs  v.  Feinstein,  416. 

8.  Same  —  Municipal  Court  —  action  to  foreclose  lUn  —  money  judgment  — costs. 
Where,  in  an  action  in  the  Municipal  Court  of  the  city  of  New  York,  the  owner 
of  the  real  estate  and  the  contractor  are  joined  as  defendants,  the  court  has  no 
power,  under  section  141  of  the  Municipal  Court  Act,  to  tender  a  money 
judgment  against  the  contractor,  unless  it  can  render  a  judgment  to  foreclose 
the  lien  on  the  chattels. 

Where  the  defendants  appeared  by  different  attorneys,  who  took  part  in  the 
trial,  and  their  answera  were  separate  and  separate  motions  were  made  by  their 
counsel  to  dismiss  the  complaint,  costs  should  be  allowed  to  each  of  them  upon  a 
judgment  in  their  favor.    Id. 

4.  Meclianids  lien  —  Statute  of  Limitations  —  extension  of  time  to  sue  after  dis- 
charge of  lien  by  undertaking.  Where  a  mechanic's  lien  has  been  discharged  by 
the  filing  of  an  undertaking  pursuant  to  the  Lien  Law  and  the  lienor  has  there- 
after obtained  an  order  extending  for  one  ye«\r  the  time  within  which  he  is  required 
to  sue,  a  suit  to  enforce  the  undertaking  is  not  barred  by  the  expiration  of  one 
yejir  from  the  filing  of  the  original  lien,  but  may  be  maintained  if  brought  within 
the  time  granted  by  the  order.     KeUy  v.  Highland  Construction  Co.,  579. 

5.  Meeiianic's  lien — notice  —  o^ner — grantee  in  possession  under  unrecorded 
deed — priority  of  liens.  One  in  actual  possession  under  an  unrecorded  deed  is 
the  "owner"  of  the  premises  within  the  meaning  of  the  Lien  Lai^,  and  a  notice 
of  raechnnic's  lien  may  bo  directed  to  him  as  owner. 

Liens  duly  filed  against  such  owner  in  possession  under  an  unrecorded  deed 
have  a  priority  over  subsequent  liens  filed  against  his  grantor  as  owner  of  record. 
Vogel  dk  Binder  Co.  v.  Montgomery,  836. 

Mechanic's  lien  —  failure  to  show  performance. 
See  Contract,  18. 

Mechanic's  lien  —  when  letter  from  architect  not  equivalent  to  certificate. 
See  Contract,  15. 

Prior  liens  not  cut  off  by  receiver's  deed. 
See  Mortgage,  6. 

Foreclosure  —  counterclaim  by  one  of  two  joint  obligors. 
See  Pleading,  6. 

Equitable  conversion  —  transfer  tax  —  when  lien  on  proceeds  not  on  land. 
See  Tax,  8. 

LIMITATION  OF  ACTION. 

Extension  —  time  to  sue  after  discharge  of  lien  by  undertaking. 
See  Lien,  4. 

Conflict  of  laws  —  when  foreign  statute  governs 
See  Negligence,  5. 

Pleading  —  demurrer. 
&e  Pleading.  8. 
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LIMITATION  OP  ACTION—  Continued. 
Ceriiorari  — review  of  assessment  in  Rochester. 
See  Tax,  2. 

Conclusiveness  of  tax  stilc. 
See  Tax,  4. 

Action  to  recover  trust  property. 
See  Trust,  2. 

UaXTOB  TAX  LAW. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

When  no  cloud  on  title. 

See  Vendor  and  Purchaser,  1. 

UALICIOXTS  PBOSECUTION. 

Probable  cause— forgery  in  the  third  degree  — malice.  Where  in  an  action  for 
malicious  prosecution  it  appears  that  plaintiff,  whose  arrest  on  the  charge  of 
forgery,  thirii  degree,  defendant  had  procured,  and  who  had  subsequently  been 
dischargea,  was  the  treasurer  of  a  corporation  of  which  the  defendant  was  secre- 
tary;  that  upon  an  increase  in  the  amount  of  the  stock  of  said  corporation  plain 
tiff  canceled  his  old  certificate,  pasted  it  in  the  stock  book  and  received  a  new 
certificate  for  an  increased  number  of  shares  filled  out  by  the  defendant:  that 
being  advised  that  the  issue  of  increased  stock  to  him.  being  without  cx>nsideni- 
tion,  was  illegal,  he  returned  his  new  certificate  to  the  stock  book  and  took  out 
the  old  one,  and  that  all  was  done  openly  and  without  concealment,  the  ques- 
tion as  to  whether  defendant  had  probable  cause  to  believe  the  plaintiff  guilty 
of  the  crime  of  falsifying  and  unlawfully  altering  the  records  of  the  corporation 
is  properly  left  to  the  jury. 

A  book  or  record  is  falsified,  within  the  meaning  of  section  514  of  the  Penal 
Code,  when  by  some  alteration,  made  with  a  fraudulent  and  corrupt  intent,  it  is 
given  a  different  effect  in  some  material  way  than  it  had  before. 

The  iury  in  such  case  is  justified  in  finding  malice  where  there  is  evidence 
that  the  defendant  said  he  '*  was  after"  plaintiff;  that  he  had  plaintiff  arrested 
pending  a  motion  for  a  new  trial  in  a  civil  action  between  them,  and  that  the 
defendant's  counsel,  while  the  criminal  action  was  pending,  in  defendant's  pres- 
ence, asked  plaintiff's  counsel  why  their  clients  should  not  get  together  and 
settle  all  their  disputes  and  drop  the  criminal  prosecution.  Spilker  y.  Abrahanu, 
226. 

False  imprisonment  —  when  liability  terminates  —  damages. 
See  False  Imprisonment,  3,  4. 

False  imprisonment  —  joinder  of  action. 
See  Pleading.  9. 

UANDAMT7S. 

1 .  Beitistatetnent  of  public  offieei'  —  irrelevant  allegations  in  ansioer  stricken  out. 
Where  on  demurrer  to  an  alternative  writ  of  mandamus  to  compel  the  reinstate- 
ment of  a  municipal  superintoudent  of  highways  it  has  been  held  by  the  appellate 
court  that  the  relator  should  not  have  b^n  removed  until  charges  had  been  pre- 
ferred and  an  opportunity  given  to  make  an  explanation,  allegations  in  the 
answer  charging  the  relator  with  certain  acts  of  misconduct  committed  prior  to 
his  removal  will  be  stricken  out  as  irrelevant.  This,  because  to  allow  the  allega- 
tions to  stand  would  enable  the  respondent  to  evade  the  statute  by  showing  that 
charges  might  have  been  preferred  prior  to  the  removal.  People  ex  rel.  Collins 
y.  Mearn,  52. 

2.  Issuanse  of  bonds — right  of  supeimsor  to  contest.  Where  in  a  proceed- 
ing for  a  writ  of  mandamus  to  compel  the  supervisor  of  a  town  to  issue  bonds 
under  section  11  of  the  Drainage  Law  of  1869  as  amended,  it  appears  that  in  the 
original  proceeding  for  the  drainage  of  the  land  the  town  was  not  a  parly; 
that  the  bonds  while  in  form  the  obligations  of  the  town  are  to  be  paid  by  the 
property  adjudged  by  the  commissioners  to  have  been  benefited  by  the  improve- 
ment and  that  the  only  interest  of  the  town  in  the  matter  is  to  collect  the  assess- 
ment made  upon  the  land  benefited,  the  supervisor  has  no  standing  to  litigate  the 
question  of  the  performance  of  the  work,  for  ii  affects  only  those  who  are 
assessed.     People  ex  rel.  Mount  Vernon  Thrust  Go.  v.  Millard,  189. 
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DeDi&l  of  voting  right  to  preferred  stockholder  —  filing  of  certificate. 
See  CoBPORATiON,  6. 

Alternative  writ — opening  default. 
See  Practice,  3. 

MASTER  AND  SERVANT. 

1.  Negligence  —  Labor  Law  —  fall  through  shaft — unguarded  openings — when 
statute  does  not  apply.  Section  20  of  the  Labor  Law  does  not  require  an  opening 
or  shaft  in  a  building  in  process  of  constructionto.be  fenced  until  the  floor  is 
laid,  and  its  object  is  to  prevent  workmen  using  the  flooring  from  walking  or  fall- 
ins^  into  the  opening. 

Plaintiff's  intestate  was  working  on  a  building  which  had  been  partially 
destroyed  by  fire  and  was  in  process  of  reconstruction.  It  was  necessarv  to 
take  up  parts  of  the  flooring  to  ascertain  to  what  extent  the  timbers  had  been 
burned  and  needed  replacing.  An  opening  had  been  made  through  all  the 
floors  to  the  basement  through  which  to  let  down  damaged  timbers  and  haul 
up  new  ones.  Plaintiff's  intestate  was  told  by  a  fellow-workman  to  go  to  the 
fourth  floor  to  haul  up  a  mason's  horse  by  a  hand  rope,  and  while  doing  so  he 
fell  through  the  opening  and  received  injuries  from  which  he  died. 

Held,  that  section  20  of  the  Labor  Ukw  had  no  application  to  the  situation 
proved,  and  that  it  was  error  to  permit  the  jury  to  consider  whether  or  not  the 
statute  had  been  violated  as  an  element  in  determining  defendant's  negligence; 

That  the  doctrine  of  a  reasonably  safe  place  in  which  to  work  had  no  applica- 
tion, because  the  situation  was  constantly  changing  and  necessarily  being  made 
unsafe  by  the  progress  of  the  work.  McHugh  v.  Grant  Central  Building  dk  Con- 
struction Co.,  100. 

2.  Latent  danger — instructions.  Where  a  workman,  an  ignorant  Pole,  was 
put  to  work  without  instructions  on  a  machine  for  crushing  materials  used  in 
commercially  preparing  rubber  wliich  became  heated  and  sticky  as  it  passed 
through  the  rollers  of  the  machine,  and  so  was  exposed  to  a  latent  danger,  which 
the  master  was  bound  to  know  and  discover  to  him,  a  verdict  in  his  favor  for 
injuries  sustained  by  having  his  hand  caught  in  the  sticky  rubber  and  crushed 
by  the  rollers,  will  not  be  disturbed^  3fat^  v.  India  Rubber  db  Gutta  Percha 
Insulating  Co.,  181. 

8.  Railroad — negligence — foreman  as  vice-principal — proximate  cause  —  con- 
tributor!/ negligence.  Where  in  an  action  by  one  of  a  track  repair  gang  to  recover 
for  injuries  received  because  of  the  failure  of  the  foreman  to  give  timely  warning 
of  the  approach  of  a  train,  although  there  is  no  evidence  of  an  express  rule  of 
the  defendant  railroad  requiring  the  foreman  to  give  such  warning,  the  fact 
that  it  was  always  given  justifies  the  jury  in  believing  in  its  existence  and  the 
violation  of  it  is  some  evidence  of  negligence. 

The  foreman  In  such  case  is  one  having  authorit^r  '*  to  direct  or  control "  other 
employees  in  the  performance  of  their  duty  within  the  meaning  of  chapter  657 
of  the  Laws  of  1906,  and  the  railroad  is  responsible  for  his  negligence. 

Chapter  657  of  the  Laws  of  1906  is  constitutional  and  it  is  not  necessary  to  plead 
it  to  enable  a  plaintiff  to  take  advantage  thereof. 

To  prove  a  fact  by  circumstances  thev  must  be  shown,  and  the  inference  sought 
to  be  drawn  therefrom  to  establish  the  fact  must  be  the  only  one  which  can 
fairly  and  reasonably  be  deduced  therefrom,  but  it  is  not  necessary  for  the  party 
seeking  to  prove  the  fact  to  exclude  all  other  possible  hypotheses. 

Where  it  was  shown  that  the  plaintiff  had  stepped  from  the  track  but  that  the 
train  struck  an  iron  bar  in  the  hands  of  a  fellow- work  man  who  was  within 
three  feet  of  the  plaintiff  and  tossed  both  the  bar  and  the  workman  from  the 
track  and  that  simultaneously  something  struck  the  plaintiff  and  knocked  him 
down,  it  is  a  question  for  the  jury  whether  or  not  the  blow  was  inflicted  either 
by  the  body  of  the  workman  or  the  iron  bar,  and  a  judgment  entered  on  a  dis-. 
missal  of  the  complaint  will  be  reversed  and  a  new  trial  granted. 

It  was  also  for  the  jury  to  say  whether,  in  view  of  the  attention  that  the  plaintiff 
had  necessarily  to  give  to  his  work  and  his  instructions  to  depend  on  the  fore- 
man for  warnings  of  the  approach  of  trains,  he  should  liave  been  constantly 
on  the  lookout. 

That  after  the  plaintiff  was  entirely  clear  of  the  track  he  stood  still  an  instant 
before  starting  on  again,  does  not  constitute  contributory  negligence  as  a  matter 
of  law.    Inglese  v.  JVew  York,  New  Haven  <fc  Hartford  R  R.  Co.,  198. 
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4.  Negligence — mfe  place  to  work.  Where  a  workman  engaged  in  blasting  rock 
to  construct  an  incline  for  a  mine,  in  attempting  to  repair  a  covering  of  slabs 
and  timbers  used  to  prevent  earth  from  falling  into  a  tunnel,  slipped  on  a  slab 
und  was  injured,  the  doctrine  of  a  safe  place  to  work  has  no  application,  for  the 
covering  was  a  detail  of  the  work  itself  and  not  a  place  to  work.  Patoen  v. 
Mrst  JVational  Bank,  257. 

5.  Proper  tools  and  appliances  —  explosion — etidence.  Tools  and  appliances 
which  have  been  in  use  for  many  years  and  have  been  found  to  serve  their 
purpose  with  reasonable  safety  may  be  retained  in  use  without  imputation  of 
negligence,  even  though  others  have  found  it  advisable  to  use  improved 
appliances. 

Evidence  in  an  action  by  a  servant  against  his  master  to  recover  for  injuries 
sustained  by  reason  of  the  explosion  of  a  piece  of  fireworks  claimed  to  have 
been  due  to  the  defendant's  negligence,  examined,  and  /leld,  to  show  no  actionable 
negligence.    Paul  v.  Consolidated  Firetoorks  Co.,  810. 

6.  Assumption  of  risk  —  safe  place  to  toork — charge.  Where  in  an  action  by  a 
servant  to  recover  for  personal  iniuries  alleged  to  have  been  caused  by  tlie  mas- 
ter's negligence,  it  appears  that  the  servant  was  injured  while  carrying  stones 
from  a  pile  to  a  crusher;  that  the  stones  were  deposited  on  top  of  the  pile  by  a 
derrick;  that  as  plaintiff,  who  had  been  carrying  stone  for  about  a  week,  was 
working  at  the  foot  of  the  pile,  a  large  stone  rolled  down  the  pile  and  hit  him,  and 
that  the  falling  of  stones  in  this  manner  was  of  occasional  occurrence,  it  is  error 
for  the  court  to  charge  as  to  the  assumption  of  risks  incident  to  the  employment 
that  **the  plaintiff  *  *  *  only  assumed  such  risks  that  might  be  incident 
to  the  nature  of  his  employment  after  the  defendant  had  fulfilled  the  duty  imposed 
upon  it  by  law  to  furnish  him  with  a  reasonably  safe  place  in  which  to  work/' 
and  a  judgment  in  plaintiff's  favor  will  be  reversed  and  a  new  trial  granted. 
Bria  v.  WestingJvouset  Church,  Kerr  &  Co.,  346. 

7.  Contract  of  efnployment — percentage  of  profits  —  aecmint  stated.  Accounts 
settled  between  parties  will  not  be  opened  except  for  duress,  fraud  or  mistake; 
the  practice  of  opening  such  accounts  is  not  to  be  encouraged,  and  after  the  lapse 
of  considerable  time  the  evidence  must  be  strong  and  conclusive. 

Where,  in  a  suit  to  0]>en  six  annual  statcbieuts  of  account,  the  plaintiff,  who 
was  employed  to  manage  a  department  of  the  defendant's  store  at  a  compensation 
of  a  percentage  of  the  profits  of  the  department,  seeks  to  have  certain  discounts 
allowed  for  cash  included  in  the  profits,  and  it  appears  that  the  profits  were 
computed  by  the  defendants  in  good  faith  and  accepted  by  plaintiff  without 
objection:  that  he  never  demandra  his  share  of  the  cash  discounts,  although  he 
knew  of  them,  and  that  he  had  access  to  the  books  and  a  right  to  see  them, 
which  was  never  denied  him,  and  it  is  undisputed  that  there  is  a  well-estab- 
lished and  known  rule  and  custom  among  merchants  that  cash  discounts  are 
not  considered  a  part  of  the  profits  of  the  different  departments,  a  judgment  in 
favor  of  the  plaintiff  will  be  reversed  and  a  new  trial  granted.    Barlato  v.  Fiati.  364. 

8.  Negligence — faU  of  scaffold — section  18  of  tlie  IjoJbor  Law  —  application  to 
foreign  ship —  "  structure."  Where  a  vessel,  owned  by  a  Texas  corporation  and 
engaged  in  interstate  commerce,  was  placed  in  a  dry  dock  in  this  State  for 
repairs,  and  one  of  her  crew,  who  had  been  put  to  work  painting  her  sides,  was 
injured  by  the  breaking  of  a  rope  attachea  to  the  scaffold,  section  18  of  the 
Labor  Law  applies,  and  it  is  not  error,  in  an  action  by  the  injured  man,  to 
charge  that  plaintiff's  right  of  action  rested  on  the  common-law  liability  of  a 
master  to  his  servant  as  modified  by  the  provisions  of  said  section. 

A  vessel  under  such  circumstances  is  a  "structure"  within  the  meaning  of 
said  section.     Oruner  v.  TeoMS  Co.,  418. 

9.  Negligence  —  injury  by  blast  — failure  to  employ  safety  fuse  —  premature 
explosion  caused  by  lightning.  A  master  who  employs  the  method  of  firing  blasts 
by  electricity  is  not  negligent  in  failing  to  use  a  '*  safety  fuse  "  in  the  manner 
prescribed  by  the  Commissioner  of  lAbor,  as  such  fuse  is  not  used  where  blasts 
are  fired  by  electricity,  but  only  in  cases  where  the  blast  is  ignited  by  a  hot  iron. 

A  master  who  employs  the  method  of  firing  blasts  by  electricity  cannot  be 
held  negligent  in  failing  to  foresee  that  the  blast  might  be  prematurely  fired 
by  lightning  striking  the  exposed  ends  of  wires  laid  upon  the  ground  in  the 
absence  of  evidence  that  precautions  against  such  an  accident  were  taken  in 
other  quarries.    BaeoeUi  v.  North  River  atone  Co.,  449. 
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10.  Negligence  —  injui-y  by  candy  machine  —  obvious  risks  —  failure  to  instruct  — 
act  offelbAO'Serioant.  Even  if  it  be  assumed  that  a  master  was  negligent  in  fail- 
ing to  place  a  guard  over  the  rollers  of  a  machine  used  to  form  candy  into 
nugeets,  the  danger  of  placing  one's  fingers  between  such  rollers  is  so  open  and 
obvious  to  an  employee  sixteen  years  of  age  that  he  cannot  recover  for  injuries 
so  received. 

This  is  so  although  some  overheated  candy  was  sticking  to  the  rolls  and  no 
warning  of  the  added  danger  was  given  by  the  superintendent.  This,  because 
the  danger  was  as  apparent  to  the  servant  as  to  the  foreman,  and  the  master 
was  not  bound  to  warn  a  servant  sixteen  years  of  age  that  he  should  be  careful 
not  to  get  his  fingers  stuck  in  the  candy  upon  the  rolls. 

Where  the  action  for  injuries  so  received  is  not  brought  under  the  Employers' 
Liability  Act  any  negligence  of  the  foreman  in  leaving  the  candv  upon  the  rolls  was 
that  of  a  fellow-servant  and  not  chargeable  to  the  master.     Millerick  v.  Wing,  458. 

11.  Negligence  —  injury  on  freight  elevator  —  accident  not  to  be  anticipated  — 
eoidence  —  defects  not  causing  accident  —  attorney  and  client  —  misstateinent  of  facts 
on  appeal.  Where  the  counterweight  of  a  freight  elevator  caught  on  an  obstruc- 
tion placed  by  the  plaintiff's  fellow-servant,  and  breaking  loose  fell  so  as  to 
cause  the  car  suddenly  to  shoot  upward  and  dislodge  an  automatic  door,  which 
fell  upon  and  injured  the  plaintiff,  the  master  cannot  be  charged  with  negli- 
gence in  failing  to  anticipate  and  guard  against  an  accident  so  unusual. 

In  an  action  to  recover  for  injuries  so  received  it  is  error  to  allow  the  plaintiff 
to  show  defective  action  of  the  elevator  on  prior  occasions,  or  that  it  had  dropped, 
where  such  action  was  not  occasioned  by  the  same  or  a  like  cause  as  that  which 
produced  the  accident. 

The  error  in  admitting  such  evidence  is  not  cured  by  a  charge  that  there  is  no 
claim  that  the  action  of  the  elevator  on  other  occasions  caused  tne  injury. 

Misstatement  of  evidence  in  brief  on  appeal  condemned.  Hyan  v.  Cortland 
Carriage  Goods  Co.,  467. 

12.  Negligence  —  deatJi  by  fall  of  day  bank  — fads  raising  questions  for  jury. 
A  notice  under  the  Employers'  Liability  Act,  stating  in  substance  that  the  plain- 
tiff's intestate  was  killed  at  a  certain  date  while  in  tne  defendant's  employ  in  a 
brickyard  by  a  landslide  caused  by  the  defendant's  neglect  to  furnish  a  safe 
and  reasonable  place  in  which  to  work  in  digging  and  removing  cltiy.  and  that 
the  defendant  negligently  omitted  an  inspection  and  proper  rules  governing 
the  operation  of  the  clay  bank,  and  omitted  properly  to  support  it,  and  suf- 
fered it  to  be  in  a  dangerous  condition  without  warning  the  intestate,  and  that 
the  death  was  caused  b^  the  defendant's  aforesaid  negligence  and  that  of  its 
superintendent  in  directmg  him  to  work  at  the  bank  while  it  was  in  a  w^eak, 
danzerous  and  hazardous  condition  without  warning  and  instructing  him  of 
its  chmgera,  sufficiently  complies  with  the  statute. 

The  plaintiff's  intestate,  employed  in  a  brickyard,  was  killed  by  the  fall  of  a  clay 
bank  while  engaged  in  undermining,  as  directed  by  the  defendant's  superin- 
tendent, although  the  superintendent  had  been  told  by  the  defendant  not  to 
undermine.  On  all  the  evidence,  luld,  that  the  defendant's  negligence,  the  con- 
tributory negligence  of  the  intestate  and  the  authority  of  the  sunerintendent 
to  direct  the  bank  to  be  undermined  were  for  the  jui^,  and  a  nonsuit  was  error. 
Palin  V.  Cary  Brick  Co.,  483. 

18.  Negligence — imury  by  circular  saw  —facts  raising  questions  for  jury  —  dam- 
ages not  excessive.  Where  in  an  action  under  the  Employers'  Liability  Act  it 
appears  that  the  defendant's  superintendent  directed  the  plaintiff,  a  carpenter 
nineteen  years  of  age,  to  operate  a  circular  saw  to  which  he  was  unused  without 
any  instructions  as  to  the  danger,  and  required  him  to  saw  boards  eight  feet  long, 
without  the  aid  of  an  assistant  to  hold  the  board  as  it  came  from  the  machine, 
although  the  table  of  the  saw  was  only  four  feet  long,  the  negligence  of  the 
superintendent  was  for  the  jurjr. 

Although  the  danger  of  allowing  one's  hand  to  come  in  contact  with  a  rapidly 
moving  circular  saw  is  quite  api>arent,  it  is  not  apparent  to  a  person  unused 
to  such  machine  that  a  board  much  longer  than  the  saw  table  may  jump  so  as 
to  throw  his  hand  against  the  saw  when  the  sawed  portions  of  the  board  over- 
hang the  table. 

Evidence  in  an  action  to  recover  for  injuries  so  received  examined,  and  held, 
that  the  assumption  of  risk  by  the  plaintiff  was  for  the  jury  and  that  a  verdict 
in  his  favor  was  not  against  the  weight  of  evidence. 
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A  verdict  of  $8,000  is  uot  excessive  where  the  plaintiff,  a  carpenter  cio^een 
years  of  age,  lost  his  ri^ht  index  finger  and  severely  injured  his  thumb  so  as  to 
be  unable  to  work  at  his  trade.     FinkeUtein  v.  Kramer,  565. 

14.  Iveqligenee  ^injury  by  faU  of  tie  from  trestle — facts  not  justifying  rtoowry. 
Action  under  the  Employers'  Liability  Act  to  recover  for  personal  injuries.  The 
plaintiff,  operating  a  hoisting  engine  placed  in  a  shanty  u^der  a  coal  trestle  in 
process  of  constructio.n.  was  injured  by  the  fall  of  a  timber  from  the  tresile 
above.  It  appeared  that  the  defendant's  foreman  directed  the  workmen  to 
move  a  tie  weighing  about  200  pounds  along  the  trestle  by  means  of  a  wheeled 
support  culled  a  *' dolly."  The  trestle  was  icy  and  the  workmen  steadied  the 
tie  by  means  of  hooks  while  carrjnng  it  on  the  dolly.  The  wheel  of  the  dolly 
struck  a  projection  on  the  trestle,  the  timber  swung  around  and  fell  owing  to 
the  fact  that  the  workmen  lost  hold  of  it.  There  was  no  claim  of  any  defect 
in  the  trestle  or  implements  furnished  to  the  workmen.  On  all  the  evidence. 
Tield^  that  a  finding  of  negligence  on  the  part  of  the  defendant  by  reason  of  the 
fact  that  he  allowed  the  tie  to  be  moved  by  means  of  a  dolly  was  against  the 
weight  of  evidence.     Heilig  v.  Burm,  764, 

15.  Negligence  —  injury  on  Jwisting  elevator  — failure  to  prove  lack  of  warning  — 
failure  to  promulgate  rules.  An  employee  who  was  injured  by  tlie  automatic  gate 
of  a  hoisting  elevator  with  which  he  was  familiar,  cannot  hold  hia  master  fur 
negligence  in  failing  to  give  a  si'^nal  that  the  car  was  about  to  rise»  Where  there 
is  no  proof  whatever  of  a  failure  to  give  adequate  warning  or  any  evidence  bear- 
ing upoD  thnt  subject. 

Where  the  total  rise  of  such  elevator  was  only  fifteen  feet  and  it  moved  that 
distance  in  from  fifteen  to  twenty -two  seconds,  it  was  not  negligent  for  the  mas- 
ter to  allow  employees  to  give  warning  that  the  elevator  was  about  to  move  by 
calling  down  the  shaft  or  shaking  the  cable,  when  the  practice  had  been  long 
used  without  causing  injurv  and  there  is  no  evidence  that  similar  elevators 
were  ever  equipped  with  bells  or  other  warning  signals. 

The  master,  while  required  to  openite  an  elevator  in  a  manner  reasonably 
safe  for  its  servants,  Is  not  called  upon  to  adopt  the  best  possible  method. 

Under  the  circumstances  the  master  cannot  be  held  negligent  in  failiac;  to  pro- 
mulgate rules  for  the  operation  of  the  car  when  it  is  not  shown  what  rule 
should  have  been  promulgated  and  the  employees  had  adopted  their  own 
method.  Rules  are  important  where  the  conduct  of  the  business  is  compli- 
cate<l  or  dangerous  or  their  utility  has  been  proved,  or  where  it  is  obvious  that 
their  adoption  and  enforcement  are  necessary  precautions  to  prevent  accidents. 
Knickerbocker  v.  General  Railway  Signal  Co.,  787. 

Negligence  —  construction  of  building.  \ 

Peterson  v.  CarneU  Co.,  914. 

Negligence. 

Smith  V.  Milliken  Brothers,  903. 

Contract  of  service  —  percentage  of  profits  —  inspection  of  books. 
See  Discovert,  1. 

Contract  of  employmenf —  mutuality. 
See  Injunction,  1. 

Collision  at  street  crossing  — negligence  of  driver. 
See  RA.ILROAD,  5,  6. 

MECHANIC'S  LIEK. 

See  Lien. 

MINES  AND  MTNING. 

Negligence  —  safe  place  to  work. 
See  Master  and  Servant,  4. 

MISBEPBESENTATION. 

Irrelevant  evidence  —  reformation  of  contract. 
See  Contract,  3. 

Sale  of  land  —  boundaries. 

See  Real  Property,  9. 
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MISTAXB. 

Kescissiou  of  deed  —  misrepresentation  as  to  boundaries. 
See  Real  Property,  9. 

MOBTGAQE. 

1.  Real  property  —  redemption  —  pleading  —  allegation  of  absolute  conveyance, 
A  complaint  wtiich  alleges  that  plaintiff's  assignor  made  and  delivered  a  promis- 
sory note  to  defendant  and  at  the  same  time  as  collateral  security  for  its  pay- 
ment conveyed  certain  land  to  him;  that  defendant  executed  an(i  delivered  in 
return  a  defeasance  agreement  covenanting  to  reconvey  the  same  upon  payment 
of  the  note;  that  defendant  conveyed  the  premises  to  a  third  party  who  is  now 
ihe  owner  and  holder  thereof,  and  that  the  cause  of  action  lias  been  assigned 
to  the  plaintiff  and  demand  made  by  her  on  the  defendant,  and  which  asks 
judgment  for  the  value  of  the  land  less  the  amount  of  the  note,  states  a  cause 
of  action  in  equity  to  redeem,  and  a  judgment  dismissing  the  complaint  on  the 
ground  that  it  stated  no  cause  of  action  will  be  reversed  and  a  new  trial 
granted. 

The  alle^tion  that  defendant  conveyed  the  land  to  0.  and  that  C.  is  now  the 
owner  and  bolder  thereof,  imports  an  absolute  conveyance.    Doty  v.  Norton^  106. 

3.  Meal  property  —  insurance  clauee  —  light  of  mortgagee  to  insure  —  repayment 
of  premium — section  219,  Insurance  Law.  In  an  action  to  fo'.eclose  a  mortgage 
an  election  to  demand  payment  of  the  principal  sum  will  not  be  enforced  if 
unconscionable. 

Where  a  mortgage  provides  that  the  mortgagor  shall  keep  the  buildings 
insured  against  loss  by  fire,  for  the  benefit  of  the  mortgagee,  the  only  right  of 
the  mortgagee  upon  default  by  the  mortgagor  in  effecting  the  insurance  is  to 
make  such  insurance  "  from  year  to  year." 

Where  upon  the  purchase  of  certain  mortgaged  premises  by  the  defendant, 
who  procured  insurance  thereon  and  tendered  the  policy  to  the  mortgai^ee,  the 
mortgagee,  who  before  the  purchase  by  the  defendant  had  procured  insurance 
on  the  property  for  three  years,  cannot  refuse  to  accept  defendant's  policy, 
demand  that  he  repay  the  premium  on  the  three-year  policy,  and  upon  his 
default  in  so  doing  refuse  to  accept  the  payments  of  principal  and  interest 
tendered  as  provided  in  the  mortgage,  and  maintain  an  action  to  foreclose  the 
same,  electing  to  demand  payment  of  the  entire  sum  secured  by  the  mortgage. 

Section  235  of  the  Keal  Property  I^aw,  added  by  chapter  338  of  the  Laws  of 
1898,  relates  to  mortgages  on  leases  only,  and  does  not  supersede  subdivision  3 
of  section  219  of  said  law,  providiugthat  for  a  failure  to  pay  a  premium  of 
insurance  or  assign  to  the  mortgagee  a  s:itisfactory  policv,  he  shall  have  the 
right  to  demand  payment  of  the  principal  sum.     Bieber  v.  Goldberg,  207. 

3.  Rules  of  construction — riglit  to  declare  second  mortgage  due  for  default  on 
first  mortgage — defenses.  The  construction  of  a  mortage  is  to  be  determined 
according  to  the  manifest  intention  of  the  parties  as  shown  b^  the  writing. 

Where  a  second  mortgage  drawn  upon  a  printed  blank  is  so  interlined  as  to 
read  that  the  mortgagor  covenants  that  *'in  default  of  the  payment  of  all  taxes, 
interest  on  prior  mortgage,  cliargas  and  assessments,"  etc.,  the  mortgagee  may 
pay  the  same  and  declare  the  mortgage  due,  the  mortgagee  having  paid  the 
interest  on  the  prior  mortgage  after  default  of  the  mortgagor  can  declare  the 
second  mortgage  due,  although  the  words  ** interest  on^prlor  mortgage"  are 
not  inserted  in  subsequent  lines  of  the  paragraph  providing  that  taxes  or 
assessments  paid  by  the  mortg^lgee  shall  be  a  lien  on  the  premises,  etc. 

A.  decree  of  foreclosure  will  not  be  denied  merely  because  the  plaintiff  began 
his  action  four  days  after  his  election  to  treat  the  mortgage  due  b)'^  reason  of  a 
default,  unless  it  be  shown  that  the  plaintiff's  course  of  dealing  misled  the 
defendant.     Weinstein  v.  Sinel,  441. 

4.  Facts  not  slimoing  waiver  of  default.  Suit  to  foreclose  a  trust  mortgage. 
Evidence  examined,  and  held,  that  a  bondholder  owning  overdue  coupons  had 
not  waived  his  right  to  declare  the  mortgage  due.    Ar.iot  v.  Union  Salt  Co.,  490. 

6.  Effect  of  instrument  not  containing  covenants  of  title  —  lien  of  two  simnlta- 
neous  purchase- money  mortgages  covering  entire  interest  of  mortgagor.  Where  a 
mortgage  contains  no  covenants  of  title  or  warranty  it  covers  only  such  interest 
as  the  mortgagor  had  w^hen  it  was  given. 

Where  two  persons  each  owning  an  undivided  one- fourth  interest  in  lands  con- 
veyed their  respective  interests  to  the  same  grantee,  who  gave  back  to  each  of 
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tbem  a  purchase-money  mortgage  covering  all  the  right,  title  and  interest  of 

the    grantee  in  the  premises  conveyed,   and  both  deeds   and  both  mortgages 

were  dated  the  same  day  and  recorded  at  the  same  time,  the  mortgages  were 

each   a  lien  upon    the   undivided   one-half  of  the  property  acquired  by  the 

mortgagor. 

Where  one  of  such  mortgages  has  been  paid  the  lien  of  the  other  covers  the 
whole  of  the  undivided  half  owned  by  the  mortgagor,  and  Is  not  restricted  to 
the  undivided  one-fourth  owned  by  the  grantor  at  tlie  time  of  the  conveyance. 
Maye7*  v.  Bur7\  604. 

6.  Same  —  vsTienUen  of  junior  mortgage  not  affected  by  foredoaure  of  prior  mort- 
gage —  erroneous  judgment  —  corporation  — prior  liens  not  cut  off  by  receiwr^s  deed. 
Although  a  Junior  mortgagee  is  made  party  defendant  to  an  action  to  foreclc^e 
a  prior  mortgage  covering  only  one-half  of  the  property,  its  lien  upon  the 
remaining  one-half  is  not  cut  on  by  reason  of  the  fact  that  it  did  not  protest 
against  an  erroneous  judgment  which  directed  the  sale  of  the  entire  premises 
even  if  it  had  notice  of  the  terms  of  sale. 

Where  on  the  sale  of  the  real  property  of  an  insolvent  corporation  the  notice 
of  sale  and  .the  deed  given  thereon  purport  to  convey  only  the  "right,  title  and 
interest  of  the  receivers  *  *  «  subject,  however,  to  all  mortgages,  liens 
and  incumbrances  thereon,"  the  lien  of  prior  mortgages  is  not  cut  off.     Id. 

Trust  mortgage — foreclosure  —  receiver's  certificates  —  priority. 
See  CoiiPORATiON,  4. 

Trust  mortgage  —  proceedings  to  determine  bondholders. 
See  COSTS. 

Facts  not  showing  agreement  that  mortgagee  may  keep  possession. 
See  Ejectment. 

Validity  —  adjudication  binding  on  all  parties. 
aee  Judgment,  2. 

Foreclosure  —  when  guarantors  proper  parties. 
See  Party. 

Assignment  of  security  to  agent  for  benefit  of  principal. 
See  Principal  and  Agent,  4. 

Foreclosure  —  when  defense  of  infancy  not  available. 
See  Principal  and  Agent,  5. 

Trust  mortgage  —  reservation  of  bonds. 
See  Railroad,  8. 

Purchaser  on  foreclosure  —  rights. 
See  Real  Property,  4. 

MOTION  AND  OBDEB. 

Amended  and  supplemental  complaint. 
See  Pleading.  10. 

New  trial  —  newly-discoveretl  evidence  —  case. 
See  Practice,  4. 

Postponement  of  trial  —  affidavit. 
See  Practice,  6. 

Change  of  venue  —  convenience  of  witnesses. 
See  Practice,  10. 

MOTOB  VEHICLE. 

Liability  of  keeper  of  garage  for  loss  of  automobile. 
jSee  Bailment. 

MUNICIPAL  COBPOBATION. 

1.  Salary  of  dravghteman  —delegated  poxeer.  By  chapter  661  of  the  Laws  of 
1907,  authorizing  the  appointment  of  a  board  of  public  works  for  the  city  of 
New  Rochelle,  and  giving  the  board  power  to  appoint  various  employees, 
among  them  "one  di-aughtsman,"  and  further  providing  that  the  "common 
council  shall  prescribe  salaries  and  wages  under  this  act,  the  Legislature  did 
not  delegate  to  the  common  council  a  continuing  power  to  fix  salaries,  but  the 
power  when  once  exercised  was  exhausted. 
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The  common  council  having  by  resolution  flxed  the  salary  of  a  draughtsman 
appointed  pursuant  to  said  act  of  1907  at  $100  per  month,  cannot,  by  subsequent 
resolution,  increase  it  to  $1,500  a  year,     de  Angelt$  v.  City  of  Nevo  IMielCe,  218. 

2.  Eig?U  of  employee  to  recover  for  a4minisiei*ing  oat/ie  —  evidence  —  burden  of 
proof — nonsuit.  Where  affidavits  are  taken  by  a  cily  employee  as  an  incident  to 
the  general  duties  of  the  position  held  by  him,  he  cannot  recover  the  statutory 
fees  from  the  city  without  proving  a  valid  agreement  to  pay  extra  for  such 
services. 

Where  an  action  for  such  fees  is  brought  by  a  clerk  in  the  office  of  a  com- 
missioner of  jurors,  who  received  an  annual  salary,  the  burden  is  on  him  to  show 
that  the  services  were  rendered  with  the  expectation  on  his  part  and  on  that 
of  his  superior  that  lie  would  be  paid  therefor  in  addition  to  his  regular  salary. 

Where  it  appears  that  the  administering  of  oaths  was  incidental  to  the  duties 
of  the  position  held  by  plaintifiT,  it  is  not  error  to  nonsuit.  Bookman  v.  City  of 
New  York,  242. 

3.  Street  opening  —  rights  of  abutting  owner  and  owners  of  fee.  Streets  to  be 
opened  In  the  future  were  laid  out  on  a  tract  of  land  which  later  became  a 
part  of  the  then  citv  of  Brooklyn.  The  owner  of  the  tract  filed  a  map  thereof 
by  lots,  showing  said  streets,  and  sold  the  lots  by  descriptions  referring  to  the 
streets.  Later  the  city  of  New  York  acquired  the  fee  of  the  land  for  street 
uses,  and  subsequent  awards,  for  several  parcels  wholly  within  the  lines  of  the 
street,  and  which  had  not  been  included  in  the  conveyances  of  the  abutting  lots, 
were  made  to  "unknown  owners."  In  a  proceeding  by  one  who  had  acquired 
title  to  such  parcels  to  obtain  the  awards,  held,  that  a  judgment  allowing  him 
only  one  dollar  for  each  parcel,  and  giving  the  rest  of  the  award  to  the  abut- 
ting owners  upon  whose  lands  an  assessment  to  pay  the  awards  and  expenses  was 
cast,  should  be  affirmed. 

An  award  to  ''unknown  owners"  is  for  the  benefit  of  all  persons  whose  inter- 
ests, whether  in  fee  or  bv  easements,  were  taken. 

Only  a  nominal  awara  should  have  been  made  for  taking  the  fee  of  the  street 
by  the  city  under  the  circumstances. 

That  it  does  not  appear  that  an  assessment  was  cast  on  the  abutting  owners 
is  immaterial  where  the  public  records  show  that  such  was  the  case,  and  such  con- 
sideration cannot  affect  the  rights  of  the  owner  of  the  fee  and  the  abutting  owners 
to  have  the  award  divided  between  them.  Matter  of  City  ofNeu)  York  {Decatur 
Street),  331. 

4.  Negligence — streets — fall  on  sidewalk  —  injury  to  pedestrian.  That  it  is 
possible  for  some  one  person  out  of  many  to  trip  on  a  defect  in  the  pavement 
of  a  street  does  not  render  it  "obviously  dangerous." 

Where  in  an  action  agauist  a  city  it  appears  that  plaintiff  tripped  upon  a  flag- 
stone in  a  sidewalk,  shown  by  }vctual  measurement  to  have  been  raised  onlv 
two  and  one-half  inches  above  the  adjoining  one,  and  that  the  elevation  grau- 
ually  decreased  to  nothing  at  the  outside  of  the  six-foot  walk,  it  is  error  to 
refuse  to  charge  on  defendant's  request  that,  if  the  jur}'  found  that  the 
elevation  w^as  only  two  and  one-half  inches  at  the  highest  point,  which  evi- 
dence it  had  already  charged  that  they  must  accept,  and  ran  from  that  down 
to  nothing,  and  that  the  plaintiff  simply  tripped  and  fell,  the  defendant  was 
not  liable,  and  a  judgment  in  favor  of  the  plaintiff  will  be  reversed  and  a  new 
trial  granted,  for  it  is  impossible  to  free  a  city  from  such  slight  defects  and 
unreasonable  to  permit  a  jury  to  say  they  are  obviously  dangerous  Davidson  v. 
City  of  New  York,  352. 

5.  Full  on  accumulated  ice  —  charge  — failure  to  produce  witness.  Wliere  in  an 
action  to  recover  for  injuries  to  plaintiff's  arm  and  hand  sustained  by  falling  upon 
accumulated  ice  and  snow  upon  a  public  sidewalk,  it  appears  that  the  plaintiff's 
family  physician  reduced  the  fractures  and  five  weeks  later  took  her  to  an  expert 
surgeon  who  made  an  Xray  photograph  o'f  her  arm  and  hand,  which  showed  the 
fractures,  and  by  whom  she  was  treated  for  two  weeks,  it  is  not  error,  upon  the 
failure  of  the  plaintiff  to  produce  the  surgeon  as  a  witness,  for  the  court  to  refuse 
to  charge  that  the  surgeon  "is  a  material  witness  and  the  jury  may  infer  from 
his  absence  *  *  *  that  his  testimony  would  have  been  unfavorable  to  the 
plaintiff." 

Nor  is  it  error  in  response  to  such  request  to  charge  that  if  the  jury  "find 
that  the  plaintiff  has  not  brought  a  witness  here  who  might  aid  her  case,  they 
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may  take  that  fact  into  consideration  in  weighing  tid)  the  other  testimony  in  the 

case.'*     Wadev,  City  of  Mount  Vernon,  889. 

6.  Validity  of  ordinance  against  entering  gambling  Tunise  —  constitutional  law^ 
police  power.  The  ordinance  of  the  city  of  Schenectady  providing  that  a  fine  or 
imprisonment  shall  be  imposed  upon  any  person  found  in  a  gambling  house 
is  void,  not  being  a  proper  exercise  of  the  police  power,  in  that  a  person  is 
punishable  thereunder,  no  matter  how  innocent  the  purpose  for  which  he  might 
go  upon  such  premises.     People  v.  Baum,  481. 

7.  Feea  for  hunting  licensee  in  city  of  second  class  —  clerk  not  entitled  thereto. 
The  city  clerk  of  the  city  of  Schenectady  (a  city  of  the  second  class)  is  not  entitled 
to  retain  for  his  own  use  the  fees  received  by  him  for  issuing  hunting  licenses 
under  section  104  of  the  Forest,  Fish  and  Ghime  Law,  but  will  be  required  by 
mandamus  to  pay  them  over  to  the  city  treasurer.     Matter  ofBemardi,  610. 

City  of  Rochester  —  water  supply. 
See  Constitutional  Law,  2. 

Superintendent  of  highways  —  removal. 
JSee  Mandamus,  1. 

Town  —  issuance  of  bonds  —  rights  of  supervisor. 
See  Mandamus,  2. 

Franchise  —  control  of  Public  Service  Commission. 
See  Railroad,  12. 

Buffalo,  city  of  —  rule  governing  issuance  of  ti*ansfer  —  reasonableness. 
See  Railroad,  15. 

Rochester  — assessment. 
See  Tax,  2. 

See  New  York  City. 

MTTBDEB. 

Insanity  —  commitment  —  police  power. 
See  Crime,  4,  5. 

NEGLIGENCE. 

1.  Injury  by  collapse  of  structure  bridging  vault  in  sidewalk  —  liability  of  owner 
to  city  on  judgment  against  it.  A  judgment  against  a  city  for  the  death  of  a 
pedestrian  caused  by  the  collapse  of  a  structure  bridging  a  vault  which  was  being 
built  beneath  the  sidewalk  based  on  a  failure  to  inspect  the  structure  is  con- 
clusive both  against  the  contractor  who  was  made  party  defendant  and  against 
the  owner  who  was  given  notice  to  defend,  in  a  subsequent  action  to  charge 
them  with  the  amount  of  the  judgment. 

Such  judgment  is  conclusive  not  only  as  to  the  amount  of  damages,  but  also 
as  to  the  existence  of  the  defect  and  the  freedom  of  the  decedent  fromcontributoiy 
negligence.     City  of  New  York  v.  Com,  1. 

2.  Same  —  contribution  — joint  tort  feasors  — when  parties  not  in  pari  ddieto — 
contractor  euUettinq  wm'k  not  liable.  In  an  action  against  the  owner  and  the 
contractor  to  charge  them  with  the  amount  of  the  judgment,  the  complaint 
should  not  be  dismissed  upon  the  theory  that  thejr  were  joint  tort  feasors  wiUi 
the  city  so  that  the  latter  is  not  entitled  to  contribution.  The  city  by  issuing 
a  permit  for  the  construction  of  the  vault  and  by  failing  lo  inspect  the  structure 
erected  is  not  in  pan  delicto  with  the  owner  and  contractor  who  negligently 
constructed  the  same. 

An  owner  who  has  failed  to  guard  the  public  against  the  consequences  of  such 
interference  with  the  highway  cannot  escape  liability  upon  the  ground  that  the 
work  was  done  by  the  contractor. 

But  a  contractor  who  sub-let  the  «ctual  work  of  construction  and  merely 
obtained  a  permit  to  open  the  street  as  agent  for  the  owner  is  not  liable  to  the 
city  for  the  judgment  obtained  against  it.    Id, 

8.  Contributory  negligence  —fall  in  elewitor  shaft.  Where  the  plaintiff,  who 
was  inspecting  certain  hops  in  defendant's  warehouse,  having  been  invited  by 
the  foreman  to  ride  to  the  fourth  floor  on  the  elevator,  walkecY  with  him  to  the 
elevator,  which  was  situated  at  the  end  of  a  passage,  and  seeing  the  foreman 
xaise  the  gate  and  step  or  reach  into  the  diaft,  as  it  later  appeared,  to  reach  tbe 
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operatiDg  rope  and  lower  the  elevator,  followed  him  into  the  shaft  and  falling  to 
the  basement  was  injured,  and  the  evidence  showed  that  the  passage  was  dark 
and  that  the  situation  might  have  been  obsoiire  to  the  plaintiff,  who  had  just 
come  in  from  the  outside,  a  finding  of  the  jury  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  will  not  bo  disturbed.  HiUyer  v.  Laight  Street  Stores 
Co.,  125. 

4.  Infant  —  contributory  negligence  —  imputed  negligence  —  trial  —  charge. 
Where,  in  an  action  for  personal  injuries  brought  by  an  infant  who  was  run  over 
by  a  wagon  while  playing  in  the  street,  it  appears  that  the  child  was  crossing 
the  street  heedless  of  his  surroundings,  his  conduct  was  such  as,  had  he  been 
an  adult,  to  have  required  a  dismissal  of  the  complaint  for  contributory 
negligence. 

If  the  plaintiffs  mother  was  negligent  in  allowing  the  child  to  play  in  the  street, 
and  such  negligence  contributed  to  the  accident,  there  can  be  no  recovery. 

A  refusal  to  charge  that,  if  there  was  negligence  imputable  to  the  child  and 
negligence  on  the  part  of  the  defendant,  there  could  be  no  recovery  is 
erroneous. 

Such  error  was  not  cured  by  a  charge  that,  if  plaintiff  was  guilty  of  negligence 
which  contributed  to  the  accident  and  the  driver  was  also  guilty  of  negligence, 
then  the  jury  cannot  find  a  verdict  for  the  plaintiff  where  it  is  doubtful,  in 
view  of  other  portions  of  the  charge,  whether  the  jury  understood  the  negli- 
gence of  the  plaintiff  himself  to  be  referred  to,  or  that  of  his  mother,  and 
where  the  court's  previous  explanation  of  contributory  negligence  included 
the  doing  of  some  act  by  the  child  which  would  have  been  negligence  in  an 
adult,  for,  under  the  facts,  that  should  not  have  been  submitted  to  the  jury, 
but  the  court  should  have  ruled  as  a  matter  of  law  that  the  negligence  of  the 
parent,  if  found,  would  defeat  a  recovery.    Mamon  v.  Richmond  Ice  Co.^  254. 

6.  Caueing  death  in  foreign  juriedieiion, — conflict  of  laws — foreign  statute  gov- 
erns—  limitation  of  action  essential  ingredient  —  action  in  representative  capacity 
—  no  recovery  as  individual.  Where  the  statutes  of  a  foreign  country  confer  a 
right  of  action  for  negligence  causing  death  the  action  may  be  maintained  in 
our  courts,  but  the  foreign  statute  controls  except  in  mere  matters  of  procedure. 

Where  the  statute  creates  a  liability  only  where  the  action  is  brought  within 
one  year  from  the  death  the  limitation  is  an  integral  part  of  the  cause  of  action 
and  a  condition  precedent  to  its  maintenance.  It  does  not  merely  affect  the 
remedy. 

An  action  brought  by  a  person  as  administrator  is  distinct  from  one  brought 
as  an  individual. 

One  who  sues  in  an  official  capacity  only  cannot  recover  in  his  individual  capa- 
city, although  he  could  have  sued  individually.  Johnson  v.  Phanix  Bridge  Co., 
807. 

6.  Contributory  negligence  of  infants  —  degree  of  care  required  when  child  issui 
juris  —  trial  —  charge.  A  child  of  tender  years,  if  sui  juris,  must  exercise  care 
commensurate  with  his  age  and  intelligence  in  order  to  be  free  from  contributory 
negligence. 

A  boy  six  years  of  age,  if  sui  juris,  is  guilty  of  contributory  negligence  in 
running  toward  an  approaching  street  car  plainly  visible  with  his  head  turned 
away  from  it  and  without  using  any  care  whatever  to  see  or  to  avoid  it. 

Under  such  circumstances  the  court  should  charge  that  the  only  theory  upon, 
which  a  recovery  could  be  based  was  that  the  boy  was  non  sui  juris  f%nd  that  his 
parents  were  not  negligent  in  permitting  him  to  play  in  a  street  where  cars  were 
passing  frequently.     Smith  v.  Rochester  Railway  Co.,  847. 

Landlord  and  tenant  — failure  to  light  hallway. 
Donnelly  v.  Katz,  905. 

Landlord  and  tenant  —  injury  from  door  of  cellarway. 
Strobel  v.  Liebmann,  910. 

Damages. 

See  Contract,  4. 

Delivery  of  property  to  wrong  person. 
See  Conversion,  3. 

Liability  of  corporation  after  dissolution. 
See  Corporation,  1. 
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NEaUGENGE—  Continued. 
Personal  injuries—  proximate  cause. 
See  Damaobs,  2. 

Specific  instances  of  care  prior  to  accident— (iontributory  nefflijrence. 

See  Evidence,  3. 

See  Masteb  and  Servant,  1-6,  8-15. 
Street — fall  on  sidewalk. 

See  Municipal  Corporation,  4. 

Fall  on  accumulated  ice  on  sidewalk  —  charge. 

See  Municipal  Corporation,  5. 
Excavating  —  use  of  party  wall. 

See  Sew  York  City,  6. 

Malpractice  by  Christian  Science  healer. 
See  Physician. 

Liability  of  corporation  for  acts  of  agent  settling  cause  of  action. 
See  Principal  and  Agent,  8. 

Injury  while  alighting  from  street  car  — charge. 
See  Trial. 

See  Railroad,  1-7,  9-11,  13,  14. 

NEWTBIAL. 

Motion  —  case — newly -discovered  evidence. 
See  Practice,  4. 

Waiver  of  objections  —  erroneous  findings. 
See  Vendor  and  Purchaser,  6. 

KE W  YORK  CITY. 

1.  Park  ardinancee — f)ehideB  on  Biverside  dnve  —  power  of  park  department. 
Riverside  drive  in  the  city  of  New  York,  which  had  been  laid  out  by  the  park 
department  under  chapter  697  of  the  Laws  of  1867.  was  declared  by  section  2  of 
chapter  447  of  the  Laws  of  1876  to  be  one  of  the  parks  and  public  places  of  the 
city  of  New  York  and  placed  under  the  control  of  the  park  department,  where 
it  has  since  remained. 

It  is  within  the  jurisdiction  and  duty  of  the  park  department  of  the  city  of 
New  York  reasonably  to  regulate  traffic  on  Riverside  drive,  and  especially  to  pro- 
tect the  trees  along  the  drive,  and  section  34  of  the  general  park  ordinances 
of  the  city  of  New  York,  which  provides  that  "  No  vehicle  of  any  kind  or 
description  measuring  over  ten  feet  from  the  tread  of  the  wheel  to  the  highest 
portion  of. the  vehicle,  whether  propelled  by  muscular  or  motive  power,  shall  be 
allowed  to  run  along  any  driveway  of  any  park  or  parkway  under  the  jurisdic- 
tion of  the  department  of  parks,"  is  a  reasonable  regulation  and  within  the 
power  of  the  park  department  as  conferred  by  section  610  of  the  revised  charter 
(Laws  of  1901,  chap.  466,  as  amd.). 

The  Fifth  Avenue  Coach  Company  by  selecting  Riverside  drive  as  a  route 
thereby  subjected  itself  to  the  reasonable  regulations  of  the  park  de]>arUnent 
and  is  properly  convicted  of  a  violation  of  said  section  34  of  the  park  ordinances 
for  drivinc;  on  Riverside  drive  a  double-decked  motor  omnibus  which  exceeded 
the  prescnbed  height  by  more  than  a  foot.    People  v.  SheUenberg,  79. 

2.  Tax — pereonaX  property  assenment  —  revieio  —  certiorari.  Section  895  of  the 
Greater  New  York  charter  does  not  require  the  commissioners  of  taxes  and  assess- 
ments to  compel  the  attendance  of  one  applying  to  have  his  personal  property 
tax  reduced. 

Under  said  section  one  seeking  relief  from  an  assessment  on  personal  property 
is  bound  to  present  himself  before  a  commissioner  or  a  deputy  for  personal 
examination  upon  the  merits  of  his  application^  prior  to  the  last  day  of  May. 

Where  one  simply  sent  an  affidavit  of  his  pereonal  i)roperty  to  the  commission* 
ers  and  asked  to  have  his  assessment  canceled,  but  failed  to  appear  in  person,  he 
has  no  right  to  a  writ  of  certiorari  to  review  the  assessment. 

That  the  commissioners  returned  the  affidavit  as  insufficient  and  unsatisfactory 
and  because  ''personal  appearance  of  the  party  assessed  is  necessary  before 
March  Slst "  did  not  relieve  the  affiant  from  appearing  in  person  sometime  prior 
to  the  following  May.    People  ex  rel.  Kennedy  v.  (/Donnel,  237. 
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8.  Municipal  corporation  — building  cods— use  of  building  a$  aehool — atiero' 
tion».  Where  the  owner  filed  aa  application  and  plans  for  the  alteration  of  a 
building  in  the  city  of  New  York  for  an  office  building  and  stores,  and  the  plans 
haTinc^  been  approved  and  the  alterations  made,  leased  two  floors  therein  as  a 
school,  but  it  is  undisputed  that  at  the  time  of  filing  the  plans  the  owner  had  no 
intention  to  sublet  any  part  of  the  building  for  such  use,  and  no  alterations 
except  the  installation  of  desks,  blackboards,  etc.,  were  made  other  than  those 
called  for  by  the  plans  already  filed,  section  105  of  the  building  code  of  the  city 
of  New  York,  providing  that  "  Every  building  hereafter  erected  or  altered  to 
be  used  as  a  *  *  *  school  *  *  *  shall  be  built  fireproof,"  has  no  appli- 
cation to  the  case  and  an  injunction  restraining  the  maintenance  of  the  school 
pendente  lite  should  not  be  granted.     City  of  New  York  v.  EeaUy  Aeaociates,  260. 

4.  Schools  — senior  teacher  in  charge  of  a  school — appointment — salary.  The 
position  of  "  senior  teacher  in  charge  of  a  school "  in  New  York  city  is  that  of  a 
regular  teacher  who  is  performing  special  duties  by  direction  of  the  principal  of 
the  school. 

Under  the  by-laws  of  the  board  of  education  of  the  city  of  New  York  provid- 
ing that  in  schools  of  less  than  five  classes  extra  compensation  shall  be  paid  to 
the  teacher  of  the  highest  grade  for  acting  as  senior  teacher  in  charge  of  his 
school,  a  teacher  holding  a  certificate  of  the  highest  grade  who  was  appointed  by 
the  principal  of  his  school  to  the  knowledge  of  the  district  superintendent  to 
act  in  such  capacity  can  recover  the  additional  compensation,  although  he  was 
not  appointed  to  the  position  either  by  the  school  board  or  later  by  the  board  of 
education. 

Whether  or  not  the  acceptance  of  his  regular  salary  by  one  who  acted  as  senior 
teacher  in  charge  of  the  school  estops  him  from  claiming  the  extra  compensation 
is  a  question  for  the  jury,  and  a  dismissal  of  the  complaint  at  the  close  of  the 
plaintifTs  case  is  reversible  error.    Dildine  v.  Board  of  Education^  261. 

5.  Injury  to  personal  property —  notice  of  intention  to  sue.  A  complaint  in  an 
action  against  the  city  of  New  York  for  injury  to  personal  property  which  fails 
to  allege  the  filing  with  the  comptroller  of  a  notice  of  an  intention  to  commence 
the  action  or  facts  constituting  a  waiver  of  such  notice  is  f stall v  defective. 

Where  judgment  In  ft^vor  of  the  defendant  has  been  rendered  on  such  a  com- 
plaint the  Municipal  Court  is  without  jurisdiction  to  vacate  and  set  aside  the 
same  and  to  amend  the  complaint  by  inserting  the  necessary  allegation.  Watts 
V.  City  of  New  York,  400. 

6.  Building  code  —  negligence — excavating  —  use  of  party  wall  —  trial — cha/rge. 
The  building  code  of  New  York  city  has  the  same  force  and  effect  as  a  statute. 
The  liability  for  a  breach  of  the  duty  imposed  by  section  22  of  said  code  on 
one  making  an  excavation  for  the  purpose  of  erecting  a  building  to  preserve 
from  injury  a  party  wall  which  he  intends  to  use  is  absolute  and  does  not  depend 
on  negligence. 

Where  in  an  action  by  an  adjoining  owner  against  one  erecting  a  new  build- 
ing and  using  a  party  wall,  for  injuries  done  to  the  wall,  the  plaintiff,  if  his  evi- 
dence was  to  be  believed,  had  established  a  case  clearly  within  the  provisions  of 
section  22  of  said  code,  and  the  trial  court  specifically  instructed  the  jury  at  the 
commencement  and  conclusion  of  its  charge  that  the  action  was  for  negligence 
and  that  the  plaintiff  could  not  recover  unless  be  had  satisfied  them  by  a  fair 
preponderance  of  the  evidence  that  defendant  was  negligent  in  making  the  exca- 
vation and  using  the  wall,  a  judgment  in  favor  of  the  defendant  will  be  reversed, 
although  the  complaint  alleged  that  the  acts  and  omissions  of  the  defendant  were 
wrongful  and  negligent.    Post  v.  Kerwin,  404. 

7.  Municipal  corporation — rewcation  of  auctioneer's  license  — facts  not  establish' 
ing  dishonesty  —  certiorari  —  when  petition  sufficient.  Although  the  president  of 
the  board  of  aldermen  of  the  city  of  New  York  is  empowered  by  section  84  of 
the  charter  to  revoke  the  license  of  an  auctioneer  after  a  hearing  on  complaint  of 
a  person  who  has  been  defrauded  by  him,  he  cannot  revoke  such  license  unless  the 
charge  of  dishonesty  as  an  auctioneer  is  fairly  sustained  by  competent  testimony 
under  oath  on  a  hearing  duly  had  on  notice. 

Evidence  examined,  and  held,  insufficient  to  establish  dishonesty  on  the  part 
of  the  auctioneer  so  as  to  justify  the  revocation  of  his  license. 

^      App.  Dnr.— YouCXXXlIL        63 
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Od  certiorari  to  review  the  action  of  the  president  of  the  board  of  aldermen  of 
the  city  of  New  York  in  canceling  the  license  of  an  auctioneer,  the  petitioner  is 
not  required  to  set  out  in  full  the  evidence  taken  on  the  hearing,  but  need  only 
make  out  a  prima  fa^ie  case  showing  that  he  was  removed  on  an  insufficient 
charge,  or  upon  one  unsupported  by  the  evidence. 

The  writ  should  direct  that  the  true  record  be  certified  and  returned,  and  upon 
it  alone  the  final  adjudication  should  be  based.    Matter  af  BoeentluU,  733. 

Reinstatement  of  policeman. 
See  Certiorari. 

Electric  lighting  contract  —  examination  of  books  to  discover  cost  of 
manufacture. 

See  Discovert,  8. 

Right  of  telephone  company  to  erect  additional  lines. 
See  Gas  and  Electricity. 

NXnSAKCE. 

Excavation  bordering  street. 
See  Crime,  8. 

PABEKT  AND  CHILD. 

Board  furnished  to  mother  —  presumption. 
See  Decedent's  Estate,  5. 

PABTinOK. 

Bankriiptcy  —  schedules. 

Ingraham  v.  Phillips,  901. 

Interlocutory  judgment — res  acliudieaia  until  reversed. 
See  Practice,  9. 

PABTNEBSHIP. 

1.  When  parties  cannot  he  Tield  as  partners — principal  and  agent  —  broker's 
action  for  commissions.  Even  though  joint  owners  of  property  hold  themselves 
out  as  partners  when  in  fact  they  are  not  such,  they  cannot  be  held  as  partners 
by  one  who  did  not  act  in  reliance  upon  the  representation. 

Broker's  action  for  commissions  in  effecting  a  sale  of  tugboats.  On  all  the  evi- 
dence, Iield,  that  the  plaintiff  was  not  entitled  to  recover.    Joyce  v.  Hdudey,  8. 

2.  Contract  to  buy  railroad  constrtted  —  wlien  no  termination  of  partnership  by 
sale  of  railroad  to  corporation.  Action  for  an  accounting  on  an  alleged  partner- 
ship  agreement  to  buy  a  railroad,  to  improve  and  equip  it  and  to  share  the 
profits  and  losses  resulting  from  a  sale.  It  appeared  that  the  railroad  was  in 
the  hands  of  a  receiver,  and  had  been  condemned  by  the  Railroad  0)mnai85icm. 
that  only  a  few  miles  were  in  operation  and  that  part  of  the  road  had  been  soM 
for  taxes.  The  agreement  provided  that  the  parties  should  purchase  the  tax 
titles,  receiver's  certificates  and  other  obligations  existing  against  the  railroad  or 
the  receivers  thereof,  and  that  on  the  sale  of  the  properties  so  purchased  the 
losses  and  profits  should  be  shared  in  certain  proportions.    On  all  the  evidence. 

Held,  that  the  agreement  to  buy  the  tax  titles  and  other  obligations  of  the 
railroad  was,  under  the  circumstances,  an  agreement  to  buy  the  railroad  itself  as 
the  title  thereto  could  be  acquired  in  no  other  way. 

That,  although  after  the  purchase  of  the  obligations  of  the  railroad  they  were 
transferred  to  a  corporation  organized  by  the  parties  to  take  title  and  rehabili- 
tate  the  road,  the  original  agreement  contemplated  the  continuacce  af  the 
partnership  until  a  final  sale  of  the  railroad,  and  that  it  was  not  terminated  by 
the  organization  of  the  corporation  and  the  transfer  of  the  partnership  assets 
to  it.  in  view  of  the  fact  that  the  stock  and  bonds  of  the  corporation  were  not 
distributed  to  the  respective  parties,  but  were  pledged  to  raise  money  to 
improve  and  operate  the  road  prior  to  the  final  sale  of  the  whole  property  to  a 
third  person. 

It  seems,  that  the  partnership  would  have  terminated  and  merged  In  the  corpo- 
ration by  a  distribution  of  its  stock  and  bonds  according  to  the  respectivd 
interests  of  the  parties.     Watkins  v.  Delahunty,  422. 

8.  Breach  of  contract  —  right  to  terminate  partnership.  Where  a  contradof 
partnership  between  attorneys  at  law  provides  that  one  of  them  shall  demU 
oifl  whole  time  to  the  law  business  of  the  firm  unless  prevented  by  sickiteai  or 
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consent  be  given  by  the  other  party,  the  latter  is  justified  in  terminating  the 
partnership  where  'the  former  haymg  been  elected  a  justice  of  the  peace  is 
engaged  nearly  every  day  in  his  official  business. 

This  is  true,  although  the  party  rescinding  the  ageeement  consented  to  the 
election  of  his  copartner  and  went  on  his  official  bond     Sliles  v.  Bradley,  608. 

Rescission  of  agency  —  notice  to  one  partner. 
See  Pkincipal  and  Agent,  2. 

Easement  —  party. 

See  Real  Property,  11. 

PARTY. 

Fm-edasure  —  guarantore  of  mortgage  debt.  Persons  who  have  guaranteed  the 
payment  of  a  mortgage  debt  are  proper  parties  defendant  in  an  action  of  fore- 
closure.    Weitistein  v.  Siriel,  441. 

Breach  of  contract  of  employment. 

FiteJi  V.  Satoyer  Ci-ystal  Blue  Co.,  888. 

Negligence  —  dissolution  of  corporation. 
See  Corporation,  1. 

Examination  of  plaintiff's  assignor. 
See  Discovery,  2. 

Joint  tort  feasors  —  arrest  without  warrant. 
See  False  Imprisonment,  8. 

Adjudication  binding  on  all  parties. 
See  Judgment,  2. 

Issuance  of  bonds  by  town  —  right  of  supervisor  to  contest. 
See  Mandamus,  2. 

Foreclosure  —  when  lien  of  junior  mortgagee  not  affected  by  foreclosure  of 
prior  mortgage. 

See  Mortgage,  6. 

Contribution  between  joint  tort  feasors. 
See  Negligence,  2. 

Action  in  representative  capacity  —  no  recovery  as  individual. 
See  Negligence,  5. 

Improper  joinder  of  parties. 
See  Pleading,  1. 

Amendment  substituting  party. 
See  Pleading,  11. 

Necessary  pa^rty  to  suit  to  declare  mortgage  void. 
See  Principal  and  Agent,  4. 

Partnership  —  parties  plaintiff. 
See  Real  Property,  11. 

Slander  —  more  than  one  defendant. 
See  Slander. 

PENAL  OOBE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume,  see  ante, 
p.  Ixv.] 

PENALTY. 

Cumulative  penalties  for  adulterating  food. 
See  Public  Health. 

PEBJTTBT. 

Subornation  of  perjury  —  attempt — materiality  of  testimony. 
See  Crime,  1. 

PHYSICLAN. 

Malpractice  —  evidence — res  inter  alios  acta — trial — failure  to  instruct  jury 
to  disregard  evidence  stricken  out.  In  an  action  against  a  Christian  Science  healer 
for  malpractice  it  is  error  to  admit  testimony  of  third  persons  that  the  defend- 
ant hela  himself  out  to  them  as  a  physician  and  administered  to  them  what  pur- 
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ported  to  be  medicine  where  it  is  not  shown  that  these  facts  were  communicated 

to  the  plaintiff  or  that  he  relied  upon  them. 

The  error  is  not  cured  by  striking  out  such  evidence  if  the  jury  wa^not  instructed 
to  disregard  it.     Raisler  v.  Benjamin,  721. 

Malpractice  ~  consolidation  of  actions. 
See  PiiAcncE,  12. 

Privilege  —  waiver. 

tke  Railroad,  14. 

PLEADING. 

1.  Demurrer  ■— improper  joinder  of  causet  ofctetion.  Where  a  customer  sues 
thre^  successive  firms  of  stockbrokers  in  the  same  complaint,  some  of  the  defend- 
ants being  members  of  all  three  firms,  others  of  only  one,  and  seeks  to  open 
various  statements  of  account,  alleging  that  one  or  another  of  the  firms  made 
secret  profits  out  of  his  stocks,  the  complaint  is  demurrable  upon  the  ground 
of  an  improper  joinder  of  causes  of  action.    Sprague  v.  Currie,  17. 

2.  Practice  —  supplementary  ansicer  setting  out  compromise  with  codefendant. 
In  a  suit  in  equity  against  several  defendants  to  compel  them  to  account  for 
merchandise  which  they  agreed  to  sell,  a  defendant  is  entitled  to  serve  a  sup- 
plemental answer  setting  out  an  agreement  of  compromise  made  since  the  com- 
mencemcDt  of  the  action  between  the  plaintiff  and  a  codefendant,  releasing 
the  goods  from  the  terms  of  the  agreement  upon  which  the  action  is  based, 
even  though  the  compromise  agreement  reserves  the  plaintiff's  rights  against 
the  defendant  who  asks  to  serve  the  answer.  Nai.  Gum  <Sb  Mica  Co.  v.  Century 
Paint  d  \UtU  Paper  Co.,  48. 

8.  •  Statute  of  Limitations  —  neto  matter  —  demurrer.  A  paragraph  of  an  answer 
containing  new  matter  pleaded  as  an  affirmative  defense  must  be  complete  in 
itself,  and  allegations  of  the  comphiint  not  therein  denied  are  deemed  admitted. 

Where  the  paragraphs  of  an  answer  setting  up  the  Statute  of  Limitations  as  a 
separate  defense  contain  no  allegations  showing  the  date  of  the  termination  of 
the  trust,  resort  may  be  had  to  the  complaint  on  a  demurrer  to  the  separate  defense 
to  determine  such  date,  and  where  that  fails  to  support  the  pleading,  the  demurrer 
will  be  sustained. 

The  Statute  of  Limitations,  pleaded  as  a  defense,  goes  merely  to  the  remedy, 
not  to  the  substance,  of  the  cause  of  action.     Bevoe  v.  Lutz,  356. 

4.  Supplemental  complaint  —  co7itract  —  change  in  cause  of  action.  A  cause  of 
action  set  forth  in  a  complaint  may  riot  be  changed  by  a  supplemental  complaint, 
the  office  of  which  is  to  supplement  a  good  complaint,  not  to  eke  out  a  bad  one. 

Where  the  complaint  in  an  action  sets  up  a  contract  and  seeks  to  recover  the 
amount  which  it  is  alleged  the  defendant  obligated  himself  to  pay  therein,  and 
the  answer  claims  that  the  agreement  only  gives  a  right  of  action  for  a  defi- 
ciency arising  after  the  sale  of  certain  bonds,  and  the  plaintiff  during  the  pen- 
dency of  the  action  sells  the  bonds,  he  should  not  be  granted  leave  to  serve  a 
supplemental  complaint  setting  forth  the  sale  and  the  deficiency  thereon. 
Lafayette  Trust  Co.  v.  Peck,  370. 

5.  Action  to  recover  commissions  —  notice  of  acceptance.  A  complaint  in  an 
action  to  recover  commissions  for  procuring  a  loan,  which  alleges  that  the  plain- 
tiff procured  one  8.  "to  accept  said  application,"  is  sufficient,  and  it  is  not 
necessary  to  allege  the  evidence  by  which  the  acceptance  is  to  be  proved. 
Morton  v.  Petit,  377. 

6.  Foreclosure  —  counterclaim  by  one  of  two  joint  obligors  —  reply  not  neensary-^ 
evidence  —  value.  In  an  action  to  foreclose  a  mechanic's  lien  brought  against  two 
joint  obligors,  a  counterclaim  in  behalf  of  one  of  them  cannot  be  pleaded,  and  the 
plaintiff  may  urge  the  objection  without  a  reply. 

Evidence  that  lumber  is  worth  from  eighteen  to  twenty  dollars  per  thousand 
is  not  legal  proof  of  a  value  greater  than  eighteen  dollars.  Thomas  ▼.  Nbanan, 
459. 

7.  Landlord  and  tenant  — action  for  rent  —  allegations  not  condunons  of  law. 
It  is  a  good  defense  to  an  action  for  rent  under  a  lease  providing  that  the  tenant 
could  cancel  the  lease  **  if  a  racing  bill  is  passed  so  as  to  change  the  present  condi- 
tion of  racing  at  Saratoga  Springs  "  t-o  allege  that  the  defendant  canceled  the  lease 
because  "  a  racing  bill  was  passed  so  as  to  change  the  said  condition  of  racing 
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at  Saratoga  Springs/'    Such  allegation  is  not  a  conclusion  of  law,  but  one  of 

fact.    Farnham  v.  Le  BoU  A  Co,,  520. 

8.  BUI  ofpariietUars — action  against  agent  for  an  aeeounting.  Where,  in  an 
action  agiunst  an  agent  for  an  accounting,  the  principal  alleges  that  a  certain 
account  rendered  by  the  agent  was  fraudulent  and  Uiat  a  paper  purporting  to 
be  a  receipt  in  full  signed  by  her  was  obtained  by  fraud  and  asks  that  the 
accounting  be  set  aside,  the  defendant  is  entitled  to  a  bill  of  particulars  of  the 
facts  relating  to  the  alleged  fraud  practiced  upon  the  plaintiff  by  which  she  was 
induced  to  execute  the  instrument. 

But  the  plaintiff  should  not  be  required  to  furnish  a  bill  of  particulars  of 
property  transferred  by  her  to  the  defendant  and  received  by  him  as  agent  or 
trustee,  for  if  an  interlocutory  Judgment  for  an  accounting  be  rendered  the 
defendant  must  file  an  accpunt  to  which  the  plaintiff  may  file  objections,  where- 
upon the  issues  so  raised  will  be  referred. 

Nor  should  the  plaintiff  be  required  to  state  the  date  and  nature  of  every 
paper  executed  by  her  at  the  instance  of  the  defendant  the  contents  of  which 
she  did  not  understand,  inasmuch  as  there  was  but  one  paper  signed  by  her 
which  she  seeks  to  avoid.     Barnes  v.  Gardiner,  576. 

0.  Joinder  of  actions.  Actions  for  false  imprisonment  and  malicious  prosecu- 
tion arising  out  of  the  same  transaction  are  not  necessarily  inconsistent  and  they 
may  be  joined  in  one  complaint.  But,  being  separate  causes  of  action,  they 
should  be  separately  stated  and  numbered. 

The  objection  that  such  actions,  united  in  one  complaint,  are  not  separately 
stated  and  numbered,  is  waived  unless  taken  before  trial.  Qearity  v.  Straibourger, 
701. 

10.  Practice —  amended  and  supplemental  complaint.  An  "  amended  and  sup- 
plemental complaint "  is  a  pleading  not  authorized  by  our  practice. 

Where  the  moving  papers  show  that  the  plaintiff  aesires  to  serve  not  only  an 
amended  but  a  supplemental  complaint  alleging  facts  occurring  since  the 
service  of  the  original  pleading,  an  order  authorizing  the  service  of  an 
*' amended  and  supplemental  complaint"  cannot  be  regarded  as  authorizing 
merely  an  amended  complaint  and  will  be  reversal.  This,  however,  without 
prejudice  to  a  motion  to  amend  if  necessary,  and  a  separate  motion  for  leave 
to  serve  a  supplemental  pleading.    Jones  v.  Mmsey,  737. 

11.  Amendment  substituting  parties.  Where  a  foreign  statute  authorizing  a 
recovery  for  negligence  causincr  death  requires  the  action  to  be  brought  bv  the 
decedent's  consort  or  his  ascendant  or  descendant  relations,  but  the  action  is 
brought  by  the  decedent's  administratrix  in  her  official  capacity,  the  plaintiff 
after  the  expiration  of  the  time  limited  for  the  maintenance  of  such  action  is  not 
entitled  to  amend  the  summons  and  complaint  so  as  to  change  the  action  into  one 
brought  in  her  individual  capacity  and  as  guardian  ad  litem  of  the  decedent's 
descendants.  Such  amendment  sets  out  a  new  cause  of  action  materially  affect- 
ing the  defendant's  rights.    Johnson  v.  Plianix  Bridge  Co.,  807. 

Breach  of  contract  —  party. 

Fitc/i  V.  Sawyer  Crystal  Blue  Co.,  888. 

Equity  —  contract  —  specific  performance. 
Kelsey  v.  Distler,  916. 

Liarceny  —  indictment. 
See  Crime,  8. 

Special  damages  —  personal  injuries. 
See  Damages,  2. 

Sale  of  lands  to  pay  debt  of  decedent —  sufficient  petition. 
See  Decedeitt's  £state,  4. 

Frivolous  denial  —  judicial  notice. 
See  Lakdlord  and  Tenant,  2. 

Injunction  —  when  specific  allegations  control. 
See  Landlord  and  Tenant,  4. 

Mandamus  —  irrelevant  allegations  in  answer. 
>SS80  Mandamus,  1.  , 
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When  unnecessary  to  plead  statute. 
See  Master  and  Servant,  8. 

Allegation  of  absolute  conveyance  of  land. 
See  MoRTGAOB,  1. 

Equity  —  complaint  stating  cause  of  action  to  redeem  land. 
See  Mortgage,  1. 

Dismissal  of  complaint  —  grounds. 
See  Practice,  2. 

Stockbroker  —  stocks  carried  on  margin  —  opening  account  stated. 
See  Principal  and  Agent,  1. 

Negligence  —  ownership  of  train  —  presumption. 
See  Railroad,  0. 

Action  to  determine  claim  to  land  —  proper  allegations. 
See  Real  Profertt,  5. 

Amendment  of  pleading  —  jurisdiction  of  referee. 
See  Reference. 

When  party  not  precluded  by  allegation. 
See  Sale,  1. 

Slander  —  more  than  one  defendant  —  conspiracy. 
See  Slander. 

Criminal  conversation  —  husband's  adultery  —  defense. 
See  Tort. 

Trust  of  personal  property  —  termination  —  Statute  of  limitations. 
See  Trust,  2. 

Judgment  to  conform  to  pleading. 

See  Vendor  and  Purchaser,  .8. 

POWER. 

Trust  —  power  of  disposition  of  corpus. 
See  Accounting.  1. 

PBACnOE. 

1.  Striking  out  finding  pending  appeal  to  Court  of  Appeals,  Although  the 
Appellate  Division  has  held  that  a  finaing  in  an  equity  case  is  not  supported  by 
the  evidence,  the  defendant  is  not  entitled  to  an  order  striking  out  such  finding, 
and  amending  the  decision  nunc  pro  tune,  if  the  plaintiff  has  appealed  to  the 
Court  of  Appeals  from  the  determination  of  the  courts  below.  This,  because 
the  determination  raises  a  question  of  law  which  can  be  reviewed  by  the  Court  of 
Appeals,  and,  except  on  appeals  from  Judgment  of  conviction  for  murder  in  the 
first  degree,  the  Court  of  Appeals  cannot  consider  a  case  except  as  presented 
to  and  passed  upon  by  the  Appellate  Division.     Ward  v.  Ward,  ^. 

2.  Dismiseal  at  opening — grounds.  An  objection  at  the  opening  of  a  trial  that 
the  complaint  fails  to  state  an v  facts  which  constitute  a  cause  of  action  at  hiw 
triable  at  Trial  Term  is  insufficient  to  justify  a  dismissal  if  the  complaint  states 
a  cause  of  action  either  at  law  or  in  equity.  If  made  in  time  such  objection  is 
noiind  for  an  order  sending  the  case  to  the  Special  Term  calendar.  Doty  v. 
Norton,  106. 

8.  Opening  default.  Where  the  defendant  files  a  return  to  an  alternative  writ 
of  mandamus,  and  upon  the  denial  of  his  motion  to  postpone  tJie  trial  allows  an 
inquest  to  be  taken,  and  the  court  directs  a  verdict  in  favor  of  the  plaintiff,  and 
an  order  is  made  directing  the  issuance  of  a  peremptory  writ  of  mandamus,  it  is 
not  permissible  for  the  defendant  to  obtain  from  another  justice  an  order  to  show 
cause  why  the  inquest,  final  order  and  peremptory  writ  should  not  be  vacated 
and  so  open  the  so-called  default.  Such  practice  would  allow  one  Justice  to 
review  the  action  of  another.  People  ex  rel.  Mount  Vernon  Trust  Co,  v.  Miliard, 
189. 

4.  Municipal  Court — motion  for  new  trial  —  newly-diseovered  evidence  —  appeal, 
A  motion  for  a  new  trial  upon  the  ground  of  newly-discovered  evidence  must  be 
made  upon  a  case. 
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Such  a  motion  cannot  be  regarded  as  made  on  the  minutes,  and  where  no  case 
Is  made,  an  order  granting  the  motion  will  be  reversed. 

An  appeal  lies  from  an  order  of  the  Municipal  Court  granting  such  a  motion 
as  from  a  judgment.    Scott  t.  Smiih,  190. 

5.  Special  jury  —  eonstitutioncU  law  —  libel  —  importance  of  ease.  In  so  far  as 
chapter  564  of  the  Laws  of  1902  provides  for  the  appointment  of  a  commissioner 
of  Jurors  for  Kin^s  county,  it  does  not  offend  article  8,  section  18,  of  the  State 
(Constitution  providing  that  ''  the  Legislature  shall  not  pass  a  private  or  local  bill 
in  any  of  the  following  cases:  ♦  *  *  Selecting,  drawing,  summoning  or 
impaneling  grand  or  petit  Jurors." 

Chapter  602  of  the  Laws  of  1901,  as  amended  by  chapter  458  of  the  Laws 
of  1904,  providing  that  where  upon  an  application  for  a  special  Jury  it  appears 
to  the  court  that  *'  by  reason  of  the  importance  or  intricacy  of  the  case  a  special 
Jury  is  required  *  *  ♦  the  court  to  which  the  motion  is  made  may "  order 
the  trial  to  be  had  by  a  special  jury,  being  applicable  to  all  counties  having  a 
population  of  1,000,000  or  more,  is  not  unconstitutional  as  being  a  local  law  in 
violation  of  article  8,  section  18,  of  the  State  Constitution. 

Where  a  newspaper  charges  a  borough  president  of  New  York  city  with  being 
interested  in  street  paving  contracts  in  violation  of  the  charter,  and  he  brings  an 
action  for  libel,  the  public  are  interested  in  the  investigation  of  the  charge  and 
the  case  is  an  important  one  within  the  meaning  of  the  statute  providing  for  a 
special  Jury.     CoUr  v.  Brooklyn  Daily  EagU,  800. 

6.  Postponement  of  trial  —  affidavit.  Where  a  cause  was  on  the  day  calendar  of 
Queens  county  for  trial  on  the  sixteenth  of  February  and,  upon  the  motion  of  the 
defendant,  the  court  granted  a  postponement  and  set  the  case  down  peremptorily 
for  trial  next  day,  an  affidavit  for  a  further  postponement  made  by  the  manag- 
ing clerk  of  defendant's  attorneys  on  the  'sixteenth  which  states  that  the  coun- 
sel who  was  to  try  the  case  was  also  to  try  another  case  in  another  county  on 
the  seventeenth;  that  said  case  would  be  "reached  immediately  on  the  opening 
of  court  on  that  day,*'  but  fails  to  give  facts  as  a  basis  for  the  conclusion,  is 
insufficient. 

Further,  the  cause  in  Queens  county  had  precedence  and  an  affidavit  of  the 
facts  presented  to  the  court  in  the  other  county  would  have  procured  postpone- 
ment of  the  trial  there.    Nahe  v.  Bauer  (No.  i),  878. 

7.  Default — misconduct  of  attorney — relief.  The  proper  practice  to  obtain 
relief  from  a  default  occurring  through  the  wrongful  neglect  or  misconduct  of  a 
party's  attorney  is  to  move  at  Special  Term  to  open  the  aefault.  NaJu  v.  Bauer 
iNo.  i).  875. 

8.  Appeal  from  Justice*  s  Court  —  return  — pleading  served  after  judgment.  The 
plaintiff  in  an  action  in  a  Justice's  Court  is  not  entlQed  to  have  an  amended  com- 
plaint, which  was  served  after  judgment  rendered,  returned  by  the  Justice 
among  the  papers  on  appeal,  except  upon  express  stipulation  of  parties.  Smith 
V.  Smith,  457. 

9.  Partition  —  interlocutoiy  judgment  —  res  adjvdicata  until  reversed.  A.n  inter- 
locutory Judgment  in  partition  dii'ecting  the  sale  of  lands  described  in  the  com- 
plaint is  res  adjudicata  until  reversed  on  appeal,  and  the  Special  Term  on  a  motion 
for  final  judgment  after  the  sale  has  no  power  to  decide  that  the  plaintiff  had  no 
title  or  estate  in  the  lands. 

Where  there  has  been  no  appeal  from  the  interlocutory  Judgment  such  refusal 
of  the  Special  Term  to  grant  final  Judgment  is  in  effect  a  reversal  of  the  inter- 
locutory Judgment  and  beyond  the  power  of  the  court.  The  remedy  of  the 
defendant,  if  aggrieved,  is  by  appeal.    Boylan  v.  George,  514. 

10.  Ofiange  of  venue  —  convenience  of  toitnesses.  Where  a  contract  for  the  sale 
of  goods  by  sample  was  negotiated  by  the  vendor's  traveling  salesman  at  the 
place  of  business  of  the  vendee,  and  the  vendors  on  receiving  the  order  from 
their  salesman  confirmed  the  same  by  writing,  and  the  goods  were  delivered  at 
the  vendee's  place  of  business,  a  motion  to  change  the  place  of  trial  to  the  ven- 
dee's county  should  be  granted,  where  the  moving  papers  show  that  the  con- 
venience of  witnesses  and  endis  of  Justice  will  be  subserved  thereby.  Denzer 
v.  Ghrewen,  706. 

11.  Dismissal  of  complaint  for  failure  to  prosecute.  Where  for  five  years  after 
issue  Joined  the  pkdntiff  served  no  ^otice  of  trial  or  note  of  issue,  and  junior 
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issues  have  been  reached  and  disposed  of,  the  complaint  will  be  dismissed  for 
an  unreasonable  neglect  to  prosecute,  in  the  absence  of  facts  excusing  the 
delay.    Ftrber  v.  Nevagcld^  789. 

12.  Chruolidation  factions.  An  action  brought  by  a  physician  in  the  Munic- 
ipal Court  of  New  York  for  services  rendered  cannot  be  consolidated  with  an 
action  brought  by  the  patient  in  the  Supreme  Court  against  the  phyiician  for 
malpractice.  This,  because  under  section  817  of  the  Code  of  Civil  Procedure 
actions  can  be  consolidatd  only  where  they  are  in  favor  of  the  same  plaintiff 
against  the  same  defendant.    Martin  v.  Prentice,  741. 

Case  on  appeal  —  exhibits. 

HcUins  V.  Garrison,  900. 

Resettlement  of  case  —  omission  of  rulings. 
See  Appeal,  4. 

When  appellate  court  will  examine  exceptions  only. 
8ee  Appeal,  6. 

Agreement  between  attorneys  as  to  appeal. 
See  Appeal,  7. 

Criminal  contempt — account  of  proceedings  in  divorce  action. 
See  Contempt. 

Counterclaim  asking  reformation  of  contract — separate  trial. 
See  Contract,  2. 

Direction  of  verdict  —  waiver  of  irregularity. 
See  Contract,  6. 

Voluntary  dissolution  of  corporation. 
See  Corporation,  8. 

Demurrer  —  appeal. 
See  Court,  2. 

Vacating  Judgment  by  default  —  discretion  of  court  not  unlimited. 
See  Judgment,  1. 

When  dismissal  of  complaint  is  upon  the  merits. 
See  Judgment,  8. 

Amendment  substituting  party. 
See  Pleading,  11. 

When  foreign  resident  not  exempt  from  service  in  dvil  action. 
See  Process,  1. 

Request  for  direction  of  verdict  —  question  of  damages. 
See  Railroad,  1. 

Action  to  determine  claim  to  lands — possession. 
See  Real  Property,  3. 

[For  table  containing  all  sections  of  the  Code  of  Civil  Procedure  cited  and 
construed  in  this  volume,  see  ante,  p.  Ixiv.] 

PRINCIPAL  AND  AGENT. 

1.  Stockbroker  —  stocks  carried  on  margin — pleading  —  opening  acc^junt  stated. 
A  complaint  in  a  suit  by  a  customer  to  recover  secret  profits  from  a  firm  of 
brokers  holding  stocks  purchased  on  margin  which,  after  setting  up  an  account 
stated  and  its  acceptance  by  the  plaintiff,  seeks  to  set  aside  the  same,  and 
alleges  on  information  and  belief  that  defendants  sold  or  converted  to  tlieir 
own  use  some  or  all  of  the  securities,  and  thereafter  repurchased  or  reacquired 
the  same  at  lower  prices,  thereby  making  secret  profits,  is  defective,  in  tliat  it 
fails  to  allege  when  plaintiff  discovered  the  acts  upon  which  she  bases  her  right 
to  reopen  the  account  stated,  for,  if  she  knew  the  facts  when  she  accepted  the 
account  or  had  information  of  them,  her  acceptance  and  payment  without 
objection  amounted  to  a  ratification  of  the  defendants'  acts.  The  complaint  is 
also  defective,  in  that  an  allegation  that  defendants  sold  or  converted  the 
securities  is  too  vague  and  indefinite. 

A  stockbroker  carrying  stocks  on  margin  for  a  customer  is  not  obliged  to  keep 
on  hand  the  identical  securities  purchased,  but  it  is  sufficient  if  he  has  a  like 
kind  and  amount  of  securities  under  his  control  and  in  such  a  position  that^ 
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upon  payment  by  the  customer  of  the  amount  due  at  any  time,  he  can  obtain 

the  securities.    Spragus  v.  Currie,  18. 

2.  Bescisnon  of  agency  —  nottes  to  partnei' — recovery  of  moneys  paid  pureuant  to 
contract  —  offset.  Notice  of  the  canceHntion  of  a  contract  of  agency  given  to  one 
member  of  a  firm  of  agents  is  binding  upon  the  other  from  the  date  oi  the  notice, 
although  not  brought  to  his  attenuon  by  his  fellow- partner. 

Where  a  contract  required  an  automobile  agent  to  purchase  three  cars  from 
his  principal,  and  the  latter,  pursuant  to  the  terms  of  the  contract,  canceW  the 
agency,  the  agent  having  paid  a  portion  of  the  purchase  price  of  the  cars  and 
having  received  only  one  of  them,  may  maintain  an  action  to  recover  the  deposit 
paid  on  the  other  c^irs,  although  he  failed  to  furnish  shipping  directions  as 
requested  by  the  principal. 

In  an  action  by  the  agent  to  recover  such  deposits  after  a  rescission  of  the 
agency  by  the  principal,  the  latter  cannot  escape  the  effect  of  its  rescission  by 
charging  the  agent  with  the  full  value  of  the  car  received  where  he  was  entitled 
to  twenty  per  cent  discount,  and  where  there  was  no  promise  on  his  part  to  pay 
any  additional  sum  if  the  agency  were  canceled.  Drake  v.  White  Sewing  Machine 
Co.,  446. 

8.  Liability  of  corporation  for  acts  of  officer  settling  cause  of  action  — evidence  — 
oral  proof  of  consideration  for  release.  Where  a  corporation  authorized  its  auditor 
and  manager  to  settle  a  claim  for  personal  injuries,  it  is  bound  by  his  acts  if  he 
made  the  settlement  while  acting  within  the  scope  of  his  apparent  authority 
and  the  person  with  whom  the  settlement  was  made  had  no  knowledge  of 
any  limitation  placed  upon  his  authority. 

Thus,  where  such  officer  was  authorized  to  settle  a  claim  for  personal  injuries 
for  $250,  and  in  addition  to  paying  said  sum  agreed  that  his  corporation  should 
pay  bills  for  medical  attendance  and  maintain  the  plaintiff  so  long  as  he  was 
physically  unable  to  care  for  himself  by  reason  of  the  injuries  suffered,  and* 
the  latter  in  consideration  of  such  promise  executed  a  general  release,  he  is  enti- 
tled to  maintain  an  action  on  the  failure  of  the  corporation  to  maintain  him 
during  such  period.  It  is  error  to  nonsuit  on  the  ground  that  the  agreement 
for  support  was  not  binding  upon  the  principal. 

A  general  release  of  his  cause  of  action  executed  by  the  plaintiff  does  not 
represent  the  entire  agreement  between  the  parties,  and  he  may  show  by  parol 
that  the  oral  agreement  to  support  him  was  part  of  the  consideration  for  the 
release.     Maloney  v.  Hudson  Bicer  Water  Povoer  Co.^  499. 

4.  Assignment  of  security  to  agent  —  evidence  —  real  party  to  instrument  not 
sealed  —  party  —  necessary  parties  to  suit  to  declare  mortgage  void.  Both  under 
the  Federal  and  State  law  an  agent  may  take  security  in  his  own  name  for  the 
benefit  of  his  principal. 

While  an  assignment  of  a  mortgage  not  under  seal,  but  containing  a  recital 
that  it  was  sealed  and  delivered  in  the  presence  of  a  certain  witness,  becomes 
a  sealed  instrument  for  the  purpose  of  the  Statute  of  Limitations,  yet  such 
recital,  in  the  actual  absence  of  a  seal,  does  not  make  it  a  sealed  instrument 
wiihin  the  rule  prohibiting  parol  evidence  to  show  that  it  was  executed  for  the 
benefit  of  a  third  party,  if  such  evidence  is  offered  in  behalf  of  a  third  party 
claiming  an  interest,  and  not  in  behalf  of  a  party  to  the  instrument  to  impeach 
his  own  claim  and  relieve  himself  from  liability. 

Where  a  bond  and  mortgage  has  been  assigned  to  an  employee  of  a  bank 
as  security  for  a  loan,  and  the  employee  executed  another  assignment  in  blank 
and  delivered  it  to  the  bank,  both  the  trustee  of  the  bankrupt  assignor  and  the 
bank  itself  are  necessary  parties  to  a  suit  to  cancel  the  bond  and  mortgage  on 
the  ground  that  thev  were  usurious  and  void. 

The  employee  of  the  bank  who  took  the  assignment  as  its  aijent  and  who 
parted  with  his  interest  by  assigning  the  mortgage  in  blank  and  delivering  it  to 
the  bank  has  no  interest  in  the  subject-matter  of  a  suit  brought  to  declare 
the  mortgage  void  for  usury. 

Nor  under  the  circumstances  is  the  bank  bound  by  the  fact  that  its  employee 
stipulated  in  the  suit  that  he  was  the  holder  and  owner  of  the  bond  and 
mortgage.     Slade  v.  Squier,  666. 

5.  Notice  to  agent  —  infant  —  ratification  of  unauthorized  use  of  funds  —  mort- 
gage—  foreclosure  —  when  defense  of  infancy  not  available.  One  who  sold  lands 
through  a  broker  and  took  back  a  purchase-money  mortgage  is  not  chargeable 
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with  the  broker's  knowledge  that  the  purchaser  and  mortgaffor  used  the  funds 

of  an  infant  to  buy  the  lands  and  took  title  in  his  own  name  by  reason  of  such 

infancy,  in  the  absence  of  evidence  that  the  broker  had  this  information  in  mind 

while  doing  some  act  or  thing  within  the  scope  of  his  employment  by  the 

vendor. 

Even  if  such  information  wore  communicated  to  the  broker  during  the  nego- 
tiations for  the  purchase,  the  vendor  was  not  chargeable  therewith,  as  the  broker 
was  not  his  agent  to  recdve  such  notice  which  was  communicated  casually. 

Even  if  the  vendor  and  mortg;agee  had  full  knowledge  that  the  infant's  funds 
were  used  to  purchase  the  lands,  the  infant  cannot  in  an  action  of  foreclosure 
assert  a  counterclaim  asking  that  the  transaction  be  rescinded  by  reason  of 
his  infancy,  and  that  a  trust  m  his  favor  supeiior  to  the  mortgage  be  decUred, 
if  in  fact  on  attaining  his  majority,  and  knowing  all  the  circumstances,  he 
accepted  a  conveyance  of  the  lands  from  the  purchaser  and  mortgagor.  Comep 
V.  Mama  (iV<?.  i).  686. 

Transmission  of  money  to  foreign  countries. 
See  Constitutional  Law,  1. 

Broker  —  sale  of  real  estate  —  adverse  claims. 
See  Intekpleader. 

Sale  of  tugboat  —  broker's  action  for  commissions. 
/See  Fartnehship,  1. 

Action  to  recover  commissions  —  loan  —  notice  of  acceptance. 
See  Pj^ADiNG,  5. 

Action  against  agent  for  accounting  —  bill  of  particulars. 
See  Pleading.  8. 

Warranties — action  on  one  no  bar  to  action  on  other. 
See  Sale,  1. 

See  Attorney  and  Client. 

PROCESS. 

1.  WJ^n  foreign  resident  not  exempt  from  service.  The  resident  of  a  foreign 
State  who  has  been  indicted  here  on  a  criminal  charge  and  voluntarily  comes  into 
the  State  to  defend  the  prosecution  is  not  exempt  from  the  service  of  process  in 
a  civil  suit.    Netograph  Manvfacturing  Co.  v.  Scrugham,  750. 

2.  JuMtic^s  Cffurt  —  erroneous  statement  of  return  day  in  summons.  Where  a 
summons  issued  from  a  Justice's  Court  on  December  28,  1907.  is  by  error  made 
returnable  on  January  7. 1907,  the  court  acquires  no  jurisdiction  of  the  defend- 
ant, who  may  disregard  the  summons.  The  court  has  no  jurisdiction  to  proceed 
in  the  action  or  render  any  judgment  therein.     Epstein  v.  Prosser,  859. 

Service  by  publication  —  mailing  of  summons. 
Ladtw  v.  SleigJ^,  887. 

PUBLIC  HEALTH. 

Adulteration  of  vinegar  —  damages — evmu lative  penalties.  Action  by  the  People 
to  recover  penalties  for  a  violation  of  the  Agricultural  Law  in  selling  adulterated 
vinegar  containing  artificial  coloring  matter  and  in  branding  the  same  as  pure 
vinegar.  Evidence  examined,  and  field,  that  a  finding  that  the  vinegar  had  been 
artificially  colored  was  warranted. 

As  section  53  of  the  Agricultural  Law  declares  that  the  false  marking  of  a 
package  of  vinegar  is  a  violation  of  the  statute  and  prescribes  a  penalty  **  for 
each  violation,"  a  defendant  is  liable  for  cumulative  penalties.  People  v.  Albion 
Cider  dk  Vinegar  Co.,  866. 

PUBLIC  OFFICER. 

Execution  against  salary. 
See  Execution. 

Superintendent  of  highways  — removal. 
See  Mandamus,  1. 

Bight  of  city  employee  to  recover  for  administering  oaths. 
See  Municipal  Corpobation,  2. 
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PUBLIC  OFFICEB—  Continued. 
City  clerk  —  right  to  fees  for  huntiDg  licenses. 
See  MuMiciFAL  Oorforation,  7. 

City  marshal  —  suit  against  defendant  as  ofQcial. 
Bee  Replevin. 

PUBLIC  SEBVICE  COIMCMISSION. 

Certificate  of  convenience  and  necessity. 
See  Railroad,  12. 

BAILBOAD. 

1.  Negligence  —  practice  —  reqttestfor  direction  of  verdict  —  evidence  —  otjectione 
on  appeal  —  contributory  negligence  —  damages.  The  amount  of  damages,  like  any 
other  question  of  fact,  may  be  decided  by  the  court,  and  where  both  parties 
moved  for  the  direction  of  a  verdict,  and  the  defendant  merely  noted  an  excep- 
tion to  the  direction  of  a  verdict  for  plaintiff  without  asking  to  go  to  the  jury 
upon  any  specific  question,  a  contention  that  it  was  error  for  the  court  to  assess 
damages  is  untenable. 

Where  upon  the  retrial  of  an  action  a  witness  is  asked  if  he  testified  on  the  for- 
mer trial  to  certain  facts  with  a  view  to  bringing  out  the  same  testimony  and 
the  witness  says  he  did,  the  evidence  is  not  objectionable  as  being  *' incompetent, 
irrelevant  and  immaterial  and  not  in  contradiction  of  anything"  said  by  the 
witness,  and  the  objection  not  called  to  the  court's  attention  on  the  trial,  that 
the  witness  was  not  also  asked  if  what  he  testified  to  on  the  former  trial  was 
still  true,  does  not  call  for  a  reversal  of  the  judgment. 

Where  one  is  killed  by  being  struck  by  a  tender  while  on  a  railroad  track,  the 
jury  in  deciding  whether  or  not  there  was  contributory  negligence,  may  con- 
sider the  fact  that  the  deceased  was  so  placed  as  to  give  his  greatest  attention  in 
a  different  direction  from  that  from  which  the  tender  was  coming. 

A  verdict  of  $18,000  is  not  excesMve  where  the  deceased,  a  man  forty  years 
old,  in  good  health,  earning  $2.80  per  day  and  extras,  left  a  wife  and  two  chil- 
dren, two  and  seven  years  of  age.  A  father's  pecuniary  value  to  his  family  is 
not  merely  the  money  he  earns,  but  he  has  a  value  to  them  also  in  the  practical 
training  he  may  give  them.  Clancy  v.  New  York,  New  Haven  dh  Hartford  B.  R. 
Co.,  119. 

2.  Negligence — judgment — conformity  toitJi  pUadinge — injury  to  passenger 
while  alighting  —  cJuirge.  Where  in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's  negligence,  the  only  issue  tendered 
by  the  pleadings  is  whether  the  car  on  which  plaintiff  was  riding  stopped  and 
then  started  before  he  had  an  opportunity  to  alight,  it  is  error  so  to  charge  as 
to  lead  the  jury  to  believe  that  if  the  car  was  moving  only  slowly,  they  might 
determine  whether  it  constituted  contributory  negligence  for  plaintiff  to  attempt 
to  alight.     Walsh  v,  Nassau  Electric  Railroad  Co.,  144. 

3.  Negligence  —  collision  at  crossing  —  calculation  of  possibilities  —  dismissal  of 
complaint.  Where  in  an  action  to  recover  for  injuries  received  from  a  collision 
at  a  crossing  between  defendant's  train  and  an  automobile  which  plaintiff  Wiis 
driving,  there  is  evidence  that  the  train  was  running  under  full  headway,  and 
that  although  the  view  of  the  track  was  partly  obstructed  by  a  house  and  a 
sign,  plaintiff  looked  south,  the  direction  from  which  the  tram  came,  until  he 
passed  the  sign,  when,  his  view  being  entirely  obstructed  in  that  direction  by  a 
hedge,  he  looked  north,  and  that  he  did  not  see  the  train  until  within  eight  feet 
of  the  track,  it  cannot  be  held  as  matter  of  law  that  plaintiff's  testimony  is 
incredible  although  at  one  point  a  view  between  the  house  and  the  sign  could 
be  had  for  450  feet  down  the  track  and  the  train  would  have  reached  this  point 
unless  it  were  going  sixty  miles  an  hour,  which  was  thought  impossible,  as  it 
had  stopped  at  a  station  1,000  feet  south  of  the  crossing. 

Where,  in  addition,  it  appears  that  the  train  gave  no  signal  of  its  approach  to 
the  crossing;  that  plaintiff  listened  all  the  time  while  nearing  the  track  but  heanl 
nothing,  a  judgment  entered  on  the  dismissal  of  the  complaint  will  be  reversed 
since  the  calculation  on  which  it  was  based  did  not  take  into  account  the  con- 
stantly increasing  speed  of  the  train,  and  there  was  no  evidence  that  it  was 
impossible  for  the  train  to  attain  a  speed  of  sixtv  miles  an  hour  within  500  feet. 
Loomis  V.  Brooklyn  Heights  Railroad  Co.,  247. 

4.  Negligence  —  improbable  testimony  —  nonsuit.  Where  in  an  action  by  a 
Xwssenger  for  injuries  caused  by  the  negligence  of  the  railroad  company,  on 


Digitized  by 


Google 


1004  INDEX. 

RAXLBOAD  —  Gontinued. 

whose  car  he  was,  the  plaintiff's  story,  although  improbable,  is  not  incredible  as 
a  matter  of  law,  it  is  error  to  grant  a  nonsuit  at  the  close  of  his  case.  Johiuan 
V.  Brooklyn  Heights  Railroad  Co.^  252. 

5.  Negligmes  —  eollision  —  street  crosHng.  Where  in  an  action  to  rocoTcr  for 
injuries  to  personal  property  by  reason  of  a  collision  at  a  street  crossing  between 
plaintiff's  brougham  and  a  car  of  the  defendant,  the  uncontradicted  evidence  is 
that  no  bell  was  rung  and  no  signal  given  of  the  approach  of  the  car,  and  it 
appears  that  the  motorman  did  not  attempt  to  stop  the  car  until  it  was  eight  or 
ten  feet  from  the  carriage,  there  is  sufficient  evidence  to  sustain  a  finding 
of  negligence  on  the  part  of  the  defendant. 

The  trial  court  might  have  found  from  the  motorman's  failure  to  attempt  to 
stop  the  car  until  within  ten  feet  of  the  carriage  that  he  did  not  have  it  under 
proper  control,  in  view  of  the  fact  that  he  was  approaching  a  street  crossing. 
Wood  V.  Coney  Island  db  Brooklyn  Bailroad  Co.,  270. 

6.  Same — master  and  servant  —  imputed  negligence  —  contributory  negligence. 
The  rule  that  the  negligence  of  the  driver  of  a  vehicle  which  contributed  to  the 
injury  complained  of,  cannot  be  imputed  to  a  third  person  riding  in  the 
vehicle,  has  no  application  where  the  relation  of  master  and  servant  exists 
between  them. 

It  was  the  driver's  duty  upon  approaching  a  street  where  he  knew  cars  were 
going  up  and  down  to  exercise  some  care  before  attempting  to  cross  over  to 
see  whether  such  cars  were  approaching  and  to  avoid  a  collision  with  them. 

Where  it  appears  that  the  driver  of  the  carriage  did  not  slacken  the  speed  of 
his  horses  as  he  approached  the  corner;  that  he  looked  only  in  one  direction 
fur  cars  and  that  had  he  looked  in  the  right  direction  he  would  have  seen  the 
car  when  he  was  twenty-one  feet  from  the  track,  and  he  states  that  he  was  not 
figuring  on  a  car's  coming  from  the  south;  did  not  expect  any  to  run  on  the 
track  where  the  car  which  collided  with  the  carriage  was,  although  that  track 
had  been  there  for  four  years  and  he  had  frequently  driven  across  it,  and  that 
he  did  not  see  the  car  until  within  two  feet  of  it,  he  is  guilty  of  contributory 
negligence,  which  will  defeat  a  recovery  by  his  master. 

It  was  not  enough  for  the  driver  to  say  that  he  looked,  if  it  is  apparent  that  if 
he  did  look  he  did  not  look  intelligently.    Id. 

7.  Street  railway — negligence  —  injury  to  passenger  while  alighting  —  evidence. 
Evidence  in  an  action  for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  while  alighting  from  one  of  defendant's  cars  examined,  and  held,  t-o  sup- 
port a  recovery  by  plaintiff,  who  claimed  that  the  accident  occurred  as  she  was 
alighting,  although  the  defendant,  whose  theory  was  that  plaintiff  alighted  safely 
but  fell  as  she  was  stepping  from  the  gutter  to  the  sidewalk,  produced  a  greater 
number  of  witnesses.    Brown  v.  Brooklyn  Heights  Railroad  Co.,  276. 

8.  lYust  mortgage  —  resemation  of  bonds — issuance  on  acquisition  of  new  raH- 
road — constiiiction.  Where  a  trust  mortgage  to  secure  certain  railroad  bonds 
covered  all  the  railroad  property  including  its  rolling  stock  and  equipment  and 
all  after-acquired  property,  and  also  certain  stock  of  other  railroads  operated  in 
connection  with  the  mortgagor,  including  the  Orange  County  railroad,  a  line  ten 
miles  long,  constructed  for  terminal  purposes  by  the  mortgagor,  which  owned 
all  its  stock,  and  it  was  provided  by  the  mortgage  that  the  assignment  of  the 
aforesaid  stock  of  the  various  companies  should  not  prevent  a  merger  of  such 
companies  between  themselves  or  with  the  mortgagor,  but  that  in  the  event 
of  such  merger  the  new  company  so  formed  should  execute  a  supplemental 
mortgage  of  all  its  property  to  the  trustee,  and  it  was  further  provided  that 
$380,000  of  the  bonds  out  of  [the  issue,  which  was  $3,000,000,  should  be  retained 
by  the  trustee  and  only  delivered  to  the  railroad  comj)any  upon  the  acquisition 
by  it  of  additional  railroad,  either  by  construction  or  purchase,  at  the  rate  of 
$30,000  for  each  additional  mile  so  acquired  whether  the  purchase  was  evidenced 
by  convej^ance  or  securities  representing  the  same,  provided  that  the  additional 
railroad  should  be  made  subject  to  the  terms  of  the  mortgage,  the  mortgagor 
cannot,  upon  its  consolidation  with  the  Orange  County  railroad,  compel  the 
trustee  to  issue  to  it  $300,000  of  the  bonds  reserved  under  the  mortgage. 

The  term  "additional  railroad"  in  the  mortgage  did  not  mean  merely  a  change 
in  the  form  of  ownership  of  the  railroad  property  already  covered  by  the  mori- 
gage,  but  a  new  line  added  to  that  which  was  already  under  the  control  of  the 
mortgagor.    Lehigh  db  Hudson  River  R.  Co.  v.  Central  Trust  Co.,  304. 
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0.  negligence  —  collision  at  crossing — evidence  —  ownership  of  train  — preeumfh 
tion.  Where  in  an  action  to  recover  for  personal  injuries  caused  by  a  collisioa 
between  a  trolley  car  in  which  plaintiff  was  riding  and  a  railroad  train  at  a  grade 
crossing,  it  appears  that  the  train  approached  the  crossing^,  partially  hidden  from 
view  by  fences,  at  a  fast  rate  of  speed  and  without  signals  or  bell,  a  question  of 
fact  is  raised  as  to  the  negligence  of  those  operating  the  train,  although  there 
was  a  flagman  at  the  crossing,  and  the  conductor  of  the  trolley  car  had  gone 
ahead  and  was  directing  his  car  by  signals. 

Where  the  defendant  oy  its  answer  admitted  that  it  maintained  and  operated 
a  steam  railroad,  which  crossed  the  street  on  which  the  accident  occurred,  and  it 
is  shown  that  no  railroad  crosses  that  street  except  at  the  point  where  the  acci- 
dent occurred,  there  is  sufficient  evidence  to  iustify  a  conclusion  that  the  train 
was  being  operated  on  defendant's  track  and  the  presumption  is  that  it  was 
owned  by  the  defendant.    Moore  v.  Coney  Island  &  Brooklyn  Railroad  Co.^  896. 

10.  Street  railteay  —  negligence  —  infant — damages.  Because  an  Infant  about 
ten  years  old,  who  was  struck  by  a  car  while  attempting  to  cross  a  street  82.7 
feet  from  curb  to  curb,  miscalculated  the  speed  of  the  car  which  he  saw  215  feet 
away  before  he  left  the  curb  and  made  the  mistake  of  assuming  that  he  could 
safely  cross  in  front  of  it,  he  is  not  guilty  of  contributory  negligence  as  a  matter 
of  law. 

The  law  docs  not  require  the  same  degree  of  prudence  in  children  as  in  adults. 

Where  the  plaintiff  was  so  injured  that  it  was  necessarv  to  amputate  his  right 
foot  a  verdict  of  |3,000  is  not  excessive.  0,uinlan  v.  Richmond  LigM  A  Railroad 
Cb.,402. 

11.  Negligence — collision  with  wagon  —  erroneous  nonsuit.  Action  to  recover 
damages  for  injury  to  a  horse  and  wagon  which  were  struck  from  behind  by 
the  defendant's  trolley  car.  The  wagon  was  proceeding  on  the  defendant's  tracks 
in  a  village  street  at  night,  and  though  having  a  body  closed  at  the  rear,  carried 
a  lighted  lantern  plainly  visible.  There  was  evidence  that  the  car  was  running 
at  the  rate  of  twenty-five  miles  an  hour  and  gave  no  signal  of  its  approach 
until  it  struck  the  wagon.  Before  going  upon  the  track  the  driver  of  the  wagon 
had  looked  and  failed  to  discover  a  car  approaching.  On  all  the  evidence,  Md, 
that  a  nonsuit  was  error. 

Although  a  street  railroad  company  has  a  paramount  right  of  way  on  its  tracks, 
one  may  drive  upon  such  tracks  where  they  form  part  of  a  street,  and  has  a 
right  to  assume  that  he  will  not  be  run  into  from  behmd  without  warning  and  an 
opportunity  to  leave  the  track.     Norman  v.  Budaon  Valley  Railway  Co.,  474. 

12.  Certificate  of  convenience  and  necessity  —  Public  Sei'vice  Commission — no 
control  ofoer  conditions  on  which  municipal  autJiorities  s/uUl  grant  consent — con- 
stitutional law.  Where  the  Public  Service  Commission  has  found  that  a  proposed 
street  surface  railroad  is  both  convenient  and  necessary,  it  cannot  refuse  to  grant 
a  certificate  to  that  effect  merely  because  it  disapproves  of  the  terms  and  condi- 
tions prescribed  by  the  authorities  of  the  municipality  where  the  railroad  is  to 
operate. 

Ajb  the  consent  of  the  local  authorities  to  the  construction  of  such  railroad  Is 
required  by  section  18  of  article  3  of  the  State  Constitution,  neither  the  Legis- 
lature, nor  the  Public  Service  Commission  created  by  it,  can  dictate  to  the 
local  authorities  the  conditions  upon  which  such  consent  shall  be  given. 

The  Legislature  may  determine  the  conditions  under  which  a  franchise  shall  be 
granted,  but  it  can  only  grant  a  franchise  for  a  street  surface  railroad  where 
the  consent  of  the  local  authorities  has  been  obtained.  Although  the  Legisla- 
ture is  not  bound  to  grant  a  franchise  because  the  local  authorities  want  it,  or 
have  consented  to  it,  and  can  impose  other  conditions  both  at  and  after  the 
grant  of  a  franchise,  it  has  no  power  to  determine  the  sonditions  upon  which 
the  local  authorities  shall  grant  their  consent.  People  exrel.  South  Shore  Traction 
Co.  V.  Wilcox,  556. 

13.  Negligence  causing  death  — proximate  cause  of  death — when  question  for  jury — 
damages  —  verdict  not  exceseive  —  compromise  verdict.  Action  to  recover  damages 
for  negligence  causing  death.  The  only  defense  was  that  the  injuries  received 
by  the  decedent  were  not  the  proximate  cause  of  his  death,  on  which  issue  phy- 
sicians gave  conflicting  opinions.  Evidence  examined,  and  hdd,  that  the  ques- 
tion was  properly  left  to  the  jury  and  that  a  verdict  for  the  phiintiff  was  not 
against  the  weight  of  evidence. 
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A  Terdict  of  $12,958  for  the  death  of  a  man  thirty-five  yean  of  age,  who  was 
in  apparent  good  health  and  conducting  a  profitable  business,  and  who  leaves 
surviving  a  wife  and  daughter,  is  not  excessive. 

A  Judgment  on  such  verdict  will  not  be  reversed  merely  because  it  was  a 
" quotient"  verdict  resulting  from  a  compromise  by  the  jurors  McCormiik  v. 
Boehester  Railway  Co,,  760. 

14.  Negligence  —  duty  of  railroad  to  keep  stopping  plaees  free  from  nuno  —  ew- 
dence — privilege  of  physician  —  waiver.  An  electric  railroad  running  through 
a  country  district  is  bound  to  keep  each  regular  stopping  place  free  from  dan- 
serous  accumulations  of  snow  and  ice  even  at  places  where  there  are  no  street 
intersections.  But  the  duty  is  a  relative  one  to  be  determined  by  taking  into  con- 
sideration the  weather  conditions  on  the  one  hand  and  the  safety  of  the  passengers 
on  the  other.    Etich  case  is  to  be  determined  by  the  Jury  upon  its  particular  facts. 

The  plaintifiF  on  alighting  from  an  electric  car  at  a  regular  stopping  pUce  fell 
on  a  sloping  bank  of  snow  which  had  been  thrown  up  by  blades  attacned  to  can 
for  the  purpose  of  clearing  the  rails  of  snow.  Evidence  examined,  and  held^ 
that  it  was  for  the  Jury  to  say  whether  the  defendant  had  furnished  the  plaintiff 
with  a  reasonably  safe  place  to  alight. 

Where,  in  an  action  to  recover  for  personal  injuries  the  plaintiff  has  intro- 
duced testimony  of  her  own  physician,  it  is  error  to  exclude  testimonv  of  anoUker 
physician  who  was  called  in  consultation  with  the  plaintiff's  physician  showin|r 
the  extent  of  the  iniuries.  By  calling  one  of  the  physicians  the  plaintiff  waived 
the  privilege  as  to  the  other.  The  amendments  to  section  886  of  the  Code  of  Civil 
Procedure  have  not  changed  this  rule.    Speck  v.  International  Railway  Ca.^  802. 

15.  Rule  governing  issuance  of  transfer,  when  reasonable.  Under  the  so-called 
Milbum  agreement,  entitling  passengers  on  street  railroads  In  the  city  of  Buffalo 
to  a  continuous  trip  between  two  points  on  the  road  by  the  most  direct  route  for 
a  single  fare,  such  trip  not  to  include  a  return  or  round  trip,  it  is  reasonable 
and  proper  for  a  street  railroad  to  adopt  and  enforce  a  rule  that  transfers  shall 
be  issueo  only  when  the  fare  ie/  paid  and  that  passengera  must  state  the  destina- 
tion line  when  asking  for  transfers. 

Hence,  a  passenger  who  has  received  one  transfer  when  paying  his  fare,  cannot 
recover  the  penaltv  provided  in  the  Railroad  Law  because  he  is  refused  a 
second  transfer.     OrandaU  v.  International  Railway  Co.^  857. 

One  hiring  men  —  not  independent  contractor. 
See  Contract,  4. 

New  York,  Ontario  and  Western  —  right  to  maintain  bridge. 
See  Contract,  8. 

Signals  —  when  approval  by  Railroad  Commissioners  prerequisite  to  recovery. 
See  Contract,  17. 

Construction  of  branch  track  —  filing  map. 
See  E&ciNENT  Domain,  1. 

Specific  instances  of  care  prior  to  accident  —  contributory  negligence  —  speed 
of  locomotive. 

See  Evidence,  3. 

Negligence  —  foreman  as  vice- principal  —  proximate  cause. 
See  Master  and  Servant,  3. 

BE  AL  PROPERTY. 

1.  Covenant  of  quiet  enjoyment  —  when  action  does  not  lie.  Where  a  defendant 
conveyed  premises  to  the  plaintiff  with  covenant  of  quiet  enjoyment  and  there- 
upon  plaintiff  leases  part  of  the  premises  to  defendant,  the  plaintiff  cannot 
maintain  an  action  for  breach  of  the  covenant  because  defendant  used  a  part 
of  the  premises  not  covered  by  his  lease.     Entwisle  v.  Margoiies,  189. 

2.  Action  to  determine  claim  to  lands  —  possession  —  title  —  eonsitnictive  possmaion. 
An  action  to  compel  the  determination  of  a  claim  of  title  to  real  property  is  purely 
statutory,  and  will  not  lie  unless  the  conditions  prescribed  in  the  statute  are 
fulfilled. 

To  maintain  an  action  brought  under  sections  1638-1650  of  the  Code  of  Civil 
Procedure  to  compel  the  determination  of  a  claim  to  real  property,  the  plain- 
tiff must  show  possession  of  the  land  in  dispute  at  the  time  of  the  commence* 
ment  of  the  action,  and  such  possession  must  be  under  claim  and  color  of  titl* 
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and  must  have  been  continuously  maintained  by  bim,  or  those  under  whom  he 
claims,  for  a  yetw  preceding.  His  title  must  be  either  to  the  fee  of  the  land  or 
to  an  estate  for  life,  or  for  a  term  of  years  not  less  than  ten. 

Where  in  such  an  action  it  appears  that  plaintiff  has  no  good  paper  title  to  the 
land  between  the  bed  of  a  creek  and  its  eastern  bank  at  high  tide;  that  a 
dam  with  automatic  gates  had  been  built  across  said  creek  205  years  before 
l)y  plaintiff's  predecessor  in  title  so  as  to  impound  the  tide  water;  that  said 
dam  had  been  broken  down  prior  to  the  commencement  of  the  action  and 
the  mill  pond  had  flowed  away,  leaving  only  the  creek,  and  that  the  only  act 
of  dominion  exercised  by  plaintiff  over  the  land,  so  exposed,  wtis  to  dredge  in 
the  center  of  the  creek  and  put  the  soil  back  on  the  margin,  no  actual  posses- 
sion of  the  land  by  plaintiff  is  shown  sufficient  to  maintain  tbe  action. 

Where  the  first  deed  in  plaintiff's  cliain  of  title  purporting  to  convey  the  land 
in  dispute  was  made  in  1905,  and  it  is  admitted  that  the  title  cannot  be  traced 
back  to  the  sovereign,  the  determination  of  constructive  possession  **  which 
follows  in  the  wake  of  the  title"  does  not  aid  plaintiff,  which  failed  to  establish 
any  legal  title.     Vanderveer  Cromngs  v.  Rapalje,  203. 

3.  Parol  ctgreement  to  give  easement  —  wlun  unenforeible.  Suit  for  an  injunction 
restraining  the  defendant  from  using  a  sewer  on  the  plaintiff's  property.  It 
appeared  that  tbe  plaintiff's  testator,  a  former  owner  of  the  lands,  had,  in  con- 
sideration of  the  settlement  of  the  claims  of  a  third  party  against  the  defend- 
ant's predecessor  in  title,  agreed  to  grant  said  predecessor  a  certain  right  of  way 
over  his  lands,  which  agreement  was  carried  out  b^  the  execution  and  delivery 
of  a  deed  of  the  right  of  way  and  a  release  of  said  claims.  The  defendant's 
predecessor,  a  realty  company,  in  which  the  testator  was  interested,  owned  lands 
adjoining  thnt  of  the  testator,  and  proposed  to  lay  out  the  property  with  streets 
and  avenues  and  construct  houses  thereon.  After  the  granting  of  the  right  of 
way  aforesaid  and  after  the  execution  of  a  mortgage  by  the  realty  company 
covering  all  its  lands,  said  company  requested  the  testator  to  allow  it  to  build  a 
sewer  connecting  the  property  to  be  developed  with  a  sewer  already  built  upon 
the  testtitor's  lands.  To  this  the  testator  finally  gave  oral  consent,  but  although 
a  branch  sewer  running  to  the  lands  of  the  realty  company  was  built,  its  plan 
of  exploiting  the  property  was  never  carried  out,  nor  was  any  instrument  exe- 
cuted bv  the  testator  creating  an  easement  in  the  sewer.  Thereafter  the  mort- 
gage given  by  the  realty  company  was  foreclosed  and  the  jjroperty  bought 
in  by  the  defendant,  a  juvenile  asylum,  which  now  seeks  to  discharge  sewage 
through  the  sewer  constructed  by  the  testator,  claiming  an  easement  therem 
and  asking  that  the  testator's  executors  and  trustees  specifically  perform  the 
oral  agreement  by  delivering  a  deed  granting  a  perpetual  right  to  use  said  sewer. 

£viaence  examined,  and  held,  that  the  sole  consideration  for  the  release  of 
the  claims  aforesaid  was  the  granting  of  the  right  of  way,  and  that  the  right  to 
use  the  sewer  on  the  testator's  property  was  conditioned  wholly  upon  the  carry- 
ing out  of  the  scheme  to  develop  the  lands,  and  that  as  the  same  had  been  aban- 
doned and  the  lands  sold  under  a  mortgage  executed  prior  to  the  oral  agree- 
ment, such  agreement  created  solely  a  privilege  or  license  in  favor  of  the  realty 
company,  which  terminated  on  its  failure  to  carry  out  the  building  scheme, 
and  not  a  perpetual  easement  which  passed  to  the  purchaser  on  foreclosure. 
Title  Guarantee  db  Trust  Co.  v.  N.  T.  Juvenile  Asylum,  529. 

4.  Same  —  purchaser  on  foreclosure  takes  no  rights  tinder  promise  subsequent  to 
mortgage  —  estoppel  —  trust  —  notice  to  one  of  several  trustees,  A  verbal  contract 
t»  give  an  easement  is  enforced  only  where  it  is  conclusively  proved  and  where 
one  party  has  acted  on  it  with  the  knowledge  of  the  other  party,  so  that  the 
principle  of  estoppel  justifies  a  court  of  equity  in  enforcing  the  agreement. 

As  the  alleged  agreement  of  the  testator  to  give  an  easement  in  his  sewer  was 
made  subsequent  to  the  execution  of  the  mortgage  under  which  the  defendant 
acquired  title,  the  sewage  rights,  if  any,  did  not  pass. 

Although  one  of  the  testator's  trustees  wus  given  notice  of  a  contract  between 
a  grantee  of  the  testator  and  said  purchaser  on  foreclosure  providing  for  the  use 
of  the  connecting  sewer,  and  although  such  trustee  made  no  objection,  tbe 
trust  estate  being  held  by  several  trustees  was  not  bound  by  the  notice  to  one  of 
them.    Id. 

.5.  Action  to  determine  claim  to  lands  —  allegations  complying  mth  statute^' 
extinguishment  of  easement  by  abandonment  —  complaint  stating  cause  of  action. 
The  complaint  in  a  statutory  action  to  determine  a  claim  to  real  property  8u£B. 
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ciently  states  the  plaintiffs'  title  and  possession  for  a  year  prior  to  the  action  and 
that  the  defendant  unjustly  claims  an  interest  or  easement  therein,  where  it  alleges 
that  the  plaintiffs  acquired  a  title  in  fee  simple  by  purchase,  that  the  premises 
have  been  in  their  possession  for  the  year  next  preceding  the  commencement 
of  the  action,  and  sets  forth  the  facts  upon  which  the  defendants  base  a  claim  to 
an  easement  over  a  former  carriageway.  Whether  the  defendants'  claim  be  Just 
or  no  is  a  question  to  be  determined  in  the  action. 

A  Judgment  in  a  prior  action  enjoining  the  defendants  from  using  an  ease- 
ment over  a  carriageway  for  any  other  purpose  than  as  a  passage  to  and  from 
private  sbibles  in  the  rear,  is  not  res  a^udicata  so  as  to  bar  the  same  plainti£Es 
from  maintaining  a  subsequent  action  to  have  the  easement  declared  aban- 
doned, where  the  question  of  abandonment  was  not  raised  in  the  prior  action 
and  the  facts  underlying  the  second  action  did  not  then  exist. 

An  easement  created  by  deed  is  not  extinguished  by  mere  nonuser ;  out  a 
cesser  to  use  under  circumstances  showing  an  intention  to  abandon  the  easement 
—  no  matter  for  how  short  a  time  —  works  a  destruction  of  the  right. 

Suit  to  have  an  easement  declared  abandoned.  Complaint  examined,  and  hdd^ 
to  state  faces  showing  not  only  that  the  legitimate  use  of  the  easement  had 
been  rendered  impossible  by  the  erection  of  an  apartment  house,  but  also  that 
the  easement  had  been  abandoned,  so  that  a  demurrer  to  the  complaint  was 
properly  overruled.     Morris  v.  Hoffman,  596. 

6.  WiU  —  equitable  conversion  —  execxUors  and  administrators.  Where  a  wili 
expressly  directs  the  executors  to  convert  the  entire  estate,  consisting  of  real  and 
personal  property,  into  cash  as  soon  after  the  death  of  the  testator  as  they  deem 
best,  upon  such  terms  as  they  think  proper,  and  after  placing  part  of  the  proceeds 
in  trust  directs  the  executors  to  divide  the  balance  and  pay  part  thereof  to  a 
son  of  the  testator,  and  hold  the  balance  in  trust  for  another  son  for  life,  with 
contingent  remainders  to  the  issue  of  the  beneficiary,  if  any,  and  other  contingent 
remainder  in  case  the  beneficiary  predecease  his  brother  without  issue,  there  is 
an  equitable  conversion  of  the  real  estate  into  personalty.  Weintraub  v. 
Siegel,  677. 

7.  Same  — purcJiase  of  lands  by  executors —  wlien  contingent  remaindermen  can- 
not question  mle — judgment — when  final  accounting  before  surrogate  condusiwas 
to  propriety  of  sale.  Although  the  executors,  at  a  time  when  the  remainders  were 
still  contingent,  sold  the  property  to  a  third  person  who  reconveyed  to  one  of 
the  executors,  the  contingent  remaindermen  are  not  in  a  position  to  attack  the 
sale  upon  the  ground  that  title  was  acquired  by  one  of  the  executors,  if  after 
the  sale  the  accounts  of  the  executors  charging  themselves  with  the  sum  received 
on  the  sale  were  judicially  settled  after  due  notice  to  all  parties,  who  made  no 
objection.  This  is  true,  although  the  account  itself  did  not  show  that  the  title 
to  the  lands  passed  to  one  of  the  executors  through  a  third  party. 

Such  judicial  settlement  is  binding  upon  the  parties  in  interest  although  the 
propriety  of  the  sale  and  the  sufficiency  of  the  considemtion  realized  were  not  in 
fact  litigated  before  the  surrogate,  for  the  question  as  to  whether  the  executor 
had  accounted  for  the  full  market  value  of  the  lands  was  necessarily  involved 
in  the  accounting.  The  remedy  of  the  remaindermen,  if  any,  would  be  an 
application  to  the  surrogate  to  open  the  decree  and  for  a  rehearing  with  respect 
to  the  amount  with  which  the  executors  are  chargeable. 

Under  such  will  those  having  merely  an  expectant  estate  in  remainder,  not 
vested,  are  given  only  an  interest  in  the  fund  to  be  held  by  the  trustee,  not  an 
interest  in  the  real  estate  itself,  and  their  right  is  to  compel  the  executors  to 
account  for  the  actual  value  of 'the  land.    Id, 

8.  Same  —  vendor  and  ptirchaser  —  marketable  title.  Hence,  the  title  of  an 
innocent  purchaser  for  value,  holding  through  mesne  conveyances  from  the 
trustee  who  bought  in  the  land,  is  marketable. 

Moreover,  under  the  circumstances,  one  who  has  contracted  to  purchase  the 
lands  is  not  chargeable  with  notice  that  the  person  to  whom  the  executors  first 
sold  was  not  the  real  purchaser.    Id, 

9.  Misrepresentation  as  to  boundaries — recission  of  deed  for  mistake — fraud  not 
essential.  Where  prior  to  a  sale  of  lands  the  grantor  pointed  out  the  boundaries 
to  the  grantee  and  stated  that  a  certain  barn  and  fruit  trees  were  included  in  the 
property,  upon  which  statement  the  grantee  relied  in  making  the  purchase, 
while  as  a  matter  of  fact  two  and  one-half  feet  covered  by  said  bam  and  fruit 
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trees  bad  beeQ  previously  conveyed  by  tbe  grantor  to  another  party,  the  grantee 
is  entitled  to  a  decree  rescinding  the  conveyance  for  a  material  mistake  of  fact. 
This  is  so,  although  the  misstatement  by  the  grantor  was  not  an  intentional  mis- 
representation, or  fraudulent,  for  equity  will  not  permit  a  grantor  to  profit  by  a 
misstatement,  even  though  unintentional.     Dyon  v.  Lyon,  798. 

10.  EasemenU  —  abandonment  of  right  of  way  —  adverse  ueei* — aetion  to  abate 
obstruction  of  right  of  toay.  Action  to  compel  the  removal  of  an  obstruction  to 
a  right  of  way  through  an  alley  as  a  nuisance  and  to  recover  damages.  The 
answer  alleged  that  the  plaintiff  had  lost  the  easement  by  abandonment  and  that 
tiie  defendant  had  acquired  title  thereto  by  adverse  user.  Evidence  examined, 
and  hdd,  that  these  issues  were  properly  left  to  the  jury. 

An  easement  acquired  by  grant  is  not  extinguished  by  mere  nonuser,  even 
though  it  exceed  twenty  years,  if  the  owner  of  the  servient  estate  did  no  act  to 
prevent  the  use. 

In  order  tc  establish  the  abandonment  of  an  easement  over  an  alleyway,  there 
must  be  definite,  unequivocal  acts  declaratory  of  a  clear  purpose  to  give  up 
forever  any  use  or  interest  in  the  easement. 

The  above  rule  is  strictly  followed  as  one  may  lose  his  right  to  the  enjoyment 
of  an  easement  by  abandonment  for  a  much  less  time  than  is  required  to  extinguish 
it  by  adverse  possession. 

Where  adjoining  owners  have  a  right  of  way  over  the  same  alley  an  adverse 
possession  claimed  by  one  must  be  open,  unequivocal,  continuous  and  equiva- 
lent to  an  ouster  of  the  other  party.    IleugTies  v.  Galvs/ia  Stove  Co,,  814. 

11.  Same — parties  plaintiff.  Where  one  of  two  partners  owned  a  fee  of  part 
of  the  premises  to  which  a  right  of  way  was  appurtenant  and  the  balance  thereof 
was  owned  by  the  partnership,  they  may  join  in  an  action  to  restrain  an  obstruc- 
tion of  the  easement  although  one  of  the  partners  has  no  fee  in  any  part  of  the 
premises.    Id, 

Excavation  bordering  street  —  nuisance. 
See  Crime,  8. 

Lease  —  option  to  purchase. 

See  Decedent's  Estate,  3. 

Sale  of  lands  to  pay  debts  of  decedent. 
See  Decedent's  Estate,  8. 

Condemnation  of  easement — damages. 
See  Eminent  Domain,  2. 

Deed  —  denial  of  signature. 
/Setf  Evidence,  1. 

Grantee  in  possession  under  unrecorded  deed. 
See  Lien,  5. 

Complaint  —  redemption. 
See  Mortgage,  1. 

Insurance  clause  in  mortgage  —  right  of  mortgagee  to  insure. 
See  Mortgage,  2. 

Right  to  declare  second  mortgage  due  for  default  on  first. 
See  Mortgage,  8. 

Lien  of  two  simultaneous  purchase  money  mortgages. 
See  Mortgage,  5. 

Assessment  —  city  of  Rochester. 
See  Tax,  2. 

Failure  to  assess  lands  against  resident  tenant  in  common. 
See  Tax,  4. 

Conveyance  to  third  party  —  when  no  resulting  trust. 
See  Trust,  8. 

Power  of  sale  after  expiration  of  lease — marketable  title. 
See  Will,  6. 

See  Vendor  and  Purchaser. 

App.  Div.— Vol.  CXXXIII,        64 
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Corporation  —  compensation. 
Fmn  V.  Oalra?uier,  940. 

failure  to  show  assets  —  liability  of  trustee. 
See  Corporation,  2. 

Appointment — notice  to  Attorney -General. 
See  Corporation,  3. 

Issuance  of  receiver's  certificates  —  priority. 
See  Corporation,  4. 

Corporation  —  power  of  court  to  enjoin  officers. 
See  Injunction,  2. 

BEFEBENCE. 

Amendment  ofpleading$.  A  referee  appointed  to  try  an  issue  of  fact  or  law 
has  the  same  power  as  the  court  to  permit  an  amendment  of  a  pleading  at 
trial,  if  it  do  not  substantially  change  the  claim  or  defense. 

,8uch  referee  may  allow  an  amendment  striking  out  extraneous  matter  and 
separately  stating  and  numbering  causes  of  action  for  a  violation  of  the  Agri- 
ultural  Law,  where  such  causes  were  alleged  in  gross  in  the  original  com- 
plaint.   People  V.  Albion  Cider  A  Vinegar  Co,^  865. 

BEPIiEVIN. 

Meeting  appellate  court's  objections  on  new  trial — suit  against  defendant  in  ofi- 
dal  capacity.  Where  a  judgment  recovered  on  a  written  contract  has  been 
reversed  the  party  will  not  be  suffered  to  succeed  on  a  new  trial  by  swearing 
to  an  oral  agreement  differing  from  the  written  agreement  in  a  respect  essential 
to  meet  the  decision  on  appeal. 

One  cannot  recover  in  replevin  against  a  defendant  sued  as  city  marshal  except 
for  some  act  which  he  assumed  to  perform  as  city  marshal,  and  in  the  absence 
of  evidence  that  he  so  acted  in  taking  the  property,  a  judgment  against  him  as 
city  marshal  will  be  reversed.     Scherl  v.  i9%>m,  274. 

BEVI8ED  STATUTES. 

See  Statutes. 

SAIiE. 

1 .  Warranties  —  action  on  one  no  bar  to  action  on  other — agency  —  consideration. 
Where  the  purchaser  of  a  supposed  Stradivarius  violin  relied  upon  two  separate 
warranties  as  to  the  genuineness  of  the  instrument,  one  bv  the  owner  and  that 
other  by  his  agents  who  were  dealers  in  violins  and  through  whom  the  sale  was 
made,  he  has  upon  a  breach  of  the  warranty,  a  separate  cause  of  action  against 
each,  and  a  compromise  with  the  vendor  wherein  it  is  stated  that  the  pur- 
chaser does  not  release  an v  claim  against  the  agents  and  which  is  made  for  less 
than  the  amount  of  the  damage  sustained,  does  not  prevent  the  maintenance  of 
an  action  against  the  agents  for  the  balance. 

An  allegation  in  the  complaint  in  an  action  against  the  vendor  that  plaintiff  in 
making  the  purchase  relied  solely  on  the  vendor's  representation  as  to  the 
genuineness  of  the  violin  is  not  conclusive  upon  him  in  an  action  against  the 
agents,  nor  are  the3r  relieved  from  liability  because  they  acted  as  £e  agent.s 
of  the  vendor  in  making  the  sale  if  they  personally  represented  and  warranted 
the  instrument  to  be  genuine. 

The  purchase  price  served  as  a  consideration  for  both  warranties.  Dahlstrom 
V.  Qemunder^  69. 

2.  Statute  of  Frauds  —  promise  to  answer  for  default  of  another.  Action  to 
recover  the  purchase  price  of  lumber,  the  defenses  being,  first,  that  the  material 
was  furnished  on  the  order  of  an  independent  contractor,  and.  second,  that  any 
oral  promise  of  the  defendant  owner  to  pay  for  the  same  was  one  to  answer  for 
the  default  or  miscarriage  of  another  and  void  under  the  Statute  of  Frauds.  Evl- 
dence  examined,  and  held,  that  it  should  have  been  left  to  the  jury  to  say  whether 
the  contract  of  sale  was  not  made  directly  with  the  owner.  IWmMey  4b  Carrier 
Co.  V .  Seligman,  525. 

Contract  of  conditional  sale  —  vendor's  lien.        n 
See  Lien,  2. 
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SALE  —  Continued, 
Tax  sale. 

^SfeflTAx,  4. 

Real  property. 

See  Vendor  and  Pubchasbr. 

SCHOOUEL 

Senior  teacher  in  charge  of  school  —  salary. 
See  New  York  City,  4. 

SESSION  LAWa 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this  volume,  see 
ante,  p.  Ixii.] 

SLANDEB. 

Party — more  than  one  defendant — pleading  —  conspiracy .  Two  or  more  per- 
sons may  be  joined  as  defendants  in  an  action  for  slander. 

A  complaint  in  an  action  for  slander  which  loins  several  persons  as  defend- 
ants and  alleges  that  the  slander  was  spoken  by  ''  the  defendants  and  each  of 
them  "  is  not  demurrable  on  tbe  ground  that  causes  of  action  have  been  improp- 
erly united,  and  under  the  complaint  the  plaintiff  may  prove  that  the  slanders 
were  uttered  pursuant  to  a  common  agreement.    Di  BlaH  v.  Artaie,  158. 

STATUTE. 

[For  tables  of  Session  Laws  and  Statutes  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixi  et  9eq.'\ 

STATUTE  OF  FBAUDS. 

Promise  to  answer  for  default  of  another. 
See  Contract,  10. 

Promise  to  answer  for  another's  default. 
See  Sale,  2. 

STATUTOBY  OONSTBUCTION. 

Liquor  Tax  Law. 

See  Intoxicating  Liquors,  1. 

STBEET  BAILWAT. 

See  Railroad. 

SUMMONB. 

/Sto  Process. 

SUBBOGATE. 

Decree  fixing  percentages  due  creditors  — right  of  surety  to  open. 
See  Decedent's  Estate,  6. 

When  decree  on  final  accounting  conclusive. 
See  Real  Pkopkuty,  7. 

TAX. 

1.  Decedent* s  estate  —  transfer  tax  —  vested  remainder  —  pov>er  of  disposition  — 
election.  The  Transfer  Tax  Law  does  not  affect  a  transfer  of  property  made 
before  it  went  into  effect. 

Where  a  testator,  who  died  before  the  enactment  of  any  inheritance  or  transfer 
tax  statute,  gave  an  undivided  share  of  his  estate  in  trust  for  his  daughter  and 
directed  that  upon  her  death  the  corpus  of  such  share  be  paid  to  such  persons 
OS  she  might  by  a  last  will  direct  or,  in  case  of  her  failure  to  exercise  such 
power  of  disposition,  then  to  her  lawful  issue  as  if  she  had  died  intestate,  the 
children  of  the  daughter  living  at  the  testator's  death  had  a  vested  remainder 
in  the  estate  given  in  trust  to  their  mother,  subject  to  open  and  let  in  after- 
born  children  or  to  be  defeated  by  the  valid  exercise  of  the  power  of  disposi- 
tion, and  upon  their  mother's  death  no  transfer  tax  can  be  levied  on  the 
transfer  of  the  fund  to  the  children,  although  she  executed  a  will  devising  her 
share  in  her  father's  estate  to  her  children,  sluire  and  share  alike. 

Although  the  mother  in  form  exercised  her  power  of  appointment  it  did  not 
effectively  transfer  the  property,  for  it  left  the  title  where  it  was  before,  and 
the  result  was  the  same  as  though  there  had  been  no  power  to  exercise. 
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TAX—  Continued. 

It  does  not  change  the  situation  that  she  directed  that  each  share  should  be 
held  in  trust  until  each  child  reached  the  age  of  twenty-five  years,  where  all 
had  reached  that  age  before  her  death. 

If  any  election  by  the  children  whether  they  would  take  under  their  grand- 
father's or  mother's  will  were  necessary,  their  refusal  to  pay  any  transfer  tax 
was  a  sufficient  one.    Matter  of  C/uiptnan,  337. 

2.  Aueeement  in  city  of  Rochester  —  certiorari  —  Statute  of  Limitatione.  Hie 
provisions  of  the  Tax  Law  requiring  an  assessment  roll  to  be  filed  in  the  oflSce 
of  a  dtv  clerk  for  fifteen  days  for  public  inspection,  and  requiring  the  posting 
and  publication  of  notice  thereof,  do  not  apply  to  the  city  of  Rochester,  for  its 
charter,  enacted  subsequent  to  the  Tax  Law,  contains  a  complete  system  of  pro- 
cedure relative  to  the  assessment  and  collection  of  taxes  inconsistent  with  that 
embodied  in  the  general  act. 

Under  the  charter  of  the  city  of  Rochester  an  assessment  becomes  final  and 
binding  at  the  time  of  the  confirmation  of  the  tax  roUs  by  the  common  council 
of  the  city,  and  the  Statute  of  Limitations  upon  certiorari  to  review  such  assess- 
ment begins  to  run  from  that  date.  People  ex  ret.  Western  iT.  T.  db  P.  R.  Co.  v. 
Woodbury,  503. 

3.  Transfer  tax  —  equitaible  eontereion  —  lien  upon  proceeds  of  sale.  Where  a 
will  directs  executors  to  convert  real  estate  into  money  within  five  years  and 
pay  certain  legacies,  the  lands  themselves  are  not  subject  to  a  lien  for  the  pay- 
ment of  a  transfer  tax,  but  such  lien  attaches  solely  to  the  fund  which  may 
come  into  the  hands  of  the  executors  after  a  sale.  Hence,  one  who  has  cod- 
tracted  to  buy  such  lands  from  the  executor,  free  of  incumbrances,  cannot  refuse 
to  take  title  upon  the  ground  that  the  lands  may  be  subject  to  a  transfer  tax. 

A  transfer  tax  is  not  upon  the  property  of  a  decedent  but  is  a  tax  upon  the 
right  of  succession  to  such  property  through  gift,  bequest,  devise,  descent 
or  distribution.    Brown  v.  Lawrence  Park  Realty  Co.,  753. 

4.  Tax  sale — when  invalid — failure  to  assess  lands  against  resident  tenant  in 
common — occupancy  ot  forest  lands —  Statute  of  Limitations  — when  defect  in  pro- 
ceedings jurisdictional.  Under  the  Tax  Law  as  it  existed  in  1901  land  was 
reouired  to  be  assessed  to  a  resident,  and  the  tax  levied  created  a  personal  lia- 
bility against  him.  If  the  land  were  owned  by  one  not  a  resident  of  the  tax  dis- 
trict, or  if  it  were  unoccupied,  or  if  the  occupant  did  not  reside  in  the  tax  district, 
it  was  required  to  be  assessed  as  non- resident  land,  in  which  event  no  personal 
liability  was  created,  but  the  lien  existed  upon  the  land. 

A  failure  to  assess  the  lands  of  a  resident  to  the  true  owner  rendered  the 
assessment  void  and  the  defect,  being  jurisdictional,  could  not  be  cured  by 
subsequent  legislation. 

Where  lands  were  assessed  in  1901  as  non-resident  lands,  although  one  of  three 
tenants  in  common  owaing  an  undivided  portion  resided  in  the  tax  district  to 
the  knowledge  of  the  assessors,  the  assessment  and  a  sale  based  thereon  were 
void,  although  the  other  two  tenants  in  common  were  non-residents. 

In  any  event  an  undivided  one- third  should  have  been  assessed  to  the  tenant  in 
common  who  was  resident  of  the  district,  and  the  invalidity  of  that  part  of  the 
assessment  vitiated  the  whole. 

Owners  of  forest  lands  were  occupants  thereof  under  section  184  of  the  Tax  Law 
where  they  had  marked  the  exterior  boundaries,  had  cut  and  skidded  logs  and 
at  the  time  the  assessors  made  their  annual  rounds  were  erecting  a  sub- 
stantial shanty  of  a  size  sufficient  to  house  them  and  their  bark  peelers. 

Statutes  governing  the  assessment  and  sale  of  lands  for  taxes  are  liberally  con- 
strued in  favor  of  occupants  or  owners. 

The  failure  to  assess  such  lands  to  one  of  three  tenants  in  common  who  was  resi* 
dent  of  the  tax  district  is  a  *'  defect  in  the  proceedings  affecting  the  jurisdic- 
tion upon  constitutional  grounds,"  and  hence  the  conyeyance  on  a  tax  sale  did 
not  become  conclusive  evidence  of  the  regularity  of  the  proceedings.  Clark  v. 
Kirkland,  826. 

Personal  property  assessment  —  review — certiorari. 
See  New.  York  City,  2. 

TELEGBAPH  AND  TELEPHONE. 

Right  to  erect  additional  lines  in  New  York  city —  consent  of  local  authorities 
essential. 

See  Gas  and  Elbctricitt. 
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TOBT. 

Criminal  eonwnaiion — pleading  —  husband^s  adultery  —  defenee  —  mitigation  of 
damages  —  alienation  of  affections.  The  beginning  of  an  action  for  divorce  does 
not  sever  the  relation  of  husband  and  wife. 

A  husband's  cause  of  action  for  criminal  conversation  is  not  barred  by  the 
plea  of  the  adulterer  that  before  the  act  of  criminal  conversation  the  plaintiff's 
wife  had  instituted  an  action  for  divorce  in  which,  after  the  act  complained  of, 
a  final  judgment  was  rendered  in  her  favor. 

While  the  fact  that  the  husband  committed  adultery  is  not  available  as  a  bar  to 
the  adulterer  with  the  wife  when  sued  for  criminal  conversation,  yet  such  con- 
duct may  go  to  the  mitigation  of  damages. 

A  separate  cause  of  action  for  alienation  of  affections  pleaded  as  of  a  period 
prior  to  the  institution  of  the  proceedings  for  divorce  is  unaffected  by  any  con- 
sideration as  to  the  divorce.    Purdy  v.  Robinson,  155. 

TOWN. 

Issuance  of  bonds  —  rights  of  supervisor. 
iS?6  Mandamus,  2. 

TBANSFEBTAX. 

SeeTAX. 

TBESPASS, 

Seizure  of  fish  nets — punitive  damages.  Where  defendants,  without  justifica- 
tion, took  up  certain  fish  nets  which  the  plaintiff  had  set  in  the  Great  South  bay 
and,  in  spite  of  his  presence  and  protests,  carried  them  away,  a  verdict  of  $200 
in  an  action  for  damages  for  the  trespass,  and  not  merely  for  the  conversion,  is 
warranted. 

Punitive  damages  may  properly  be  awarded  in  such  a  case,  as  the  defendant's 
behavior  was  reckless  and  high-handed.    SmcUling  v.  Jackson,  882; 

TBIAL. 

Negligence  —  injury  vihile  alighting  from  street  car  —  cluirge.  It  is  not  error  to 
charge  that  a  plaintiff  who  was  injured  while  alighting  from  a  street  car  is  enti- 
tled to  recover  if  the  car,  having  stopped  on  her  signal,  started  up  again  wliile 
she  was  endeavoring  to  alight,  even  though  it  be  not  stated  that  the  car  must 
have  been  negligently  started  if  the  only  issue  involved  is  as  to  whether  the  car 
having  stopped'  to  let  her  off  started  up  while  she  was  alighting.  Olson  v. 
Brooklyn  Heights  Railroad  Co.,  445. 

Counterclaim  —  evidence  —  erroneous  finding  —  failure  to  charge. 
See  Contract,  1. 

Larceny  —  charge. 
See  Crime,  3. 

Nuisance  —  charge. 
See  Crim£,  8. 

Libel  —  erroneous  charge — malice.. 
See  LiBBL,  2. 

Contributory  negligence  —question  for  jury. 
See  JkUfiTBR  and  Servant,  3. 

Charge  — assumption  of  risk. 

See  Master  and  Servant,  6. 

Failure  to  produce  witness  —  charge. 
See  Municipal  Corporation,  5. 

Contributory  negligence  —  imputed  negligence  — charge. 
See  Negligence,  4. 

Contributory  negligence  of  infants  —  charge, 
See  Negligence,  6. 

Erroneous  theory  submitted  to  jury  — charge. 
See  New  York  City,  6. 

Failure  to  instruct  jury  to  disregard  evidence  stricken  out. 
See  Physician. 
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TBIAL  —  Cantinusd. 
Postponement  —  affidavit. 
See  Practice,  6. 

Injury  to  passenger  while  alighting  —  charge. 
See  Kailroao,  2. 

Collision  at  crossing  —  calculation  of  possibilities  —  dismissal  of  complaint 
See  Hailuoad,  8. 

Proximate  cause  of  death  in  negligence  action  —  question  for  Jury. 
See  Railroad,  18. 

TBT7ST. 

1.  BereomU  property  —  termination.  Where  a  husband  gives  his  wife  all  his 
earnings  to  apply  the  same  to  the  expenses  of  maintaining  their  home  and  to  keep 
the  remainder  for  his  benefit  and  use,  a  trust  is  created  which,  if  no  rights  of 
creditors  or  third  parties  intervene,  will  be  enforced. 

Such  a  trust  is  complete  for  there  is  a  designated  trustee,  a  designated  bene- 
ficiary, property  sufficiently  identified  to  enable  title  thereto  to  pass  to  the  trustee, 
and  actual  delivery  of  the  property  to  the  trustee  with  intent  to  pass  legal  title 
thereto,  and  it  is  not  necessary  that  there  should  have  been  any  explicit  decla- 
ration of  trust  so  long  as  the  attending  circumstances  disclose  'that  a  trust  was 
to  be  created  and  its  purpose  and  object.  • 

Where  the  duration  of  such  a  trust  is  not  fixed  it  can  be  terminated  at  any 
time,  and  the  husband,  upon  electing  to  terminate  it,  can  compel  any  one  having 
the  trust  estate  in  his  hands  as  representative  of  the  deceased  trustee  to  turn  it 
over  to  him.    Dewe  v.  Lutz,  856. 

2.  Same — pleading  —  Statute  of  Limitaiione.  In  an  action  by  the  husband 
against  the  executor  of  the  wife  to  recover  the  trust  fund,  a  plea  of  the  Statute 
of  Limitiations  as  a  bar  to  a  recovery  must  be  specially  set  forth  and  is  new 
matter  constituting  a  defense  within  the  meaning  of  section  500  of  the  Ckxle  of 
Civil  Procedure,  and  if  insufficient  in  law  upon  its  face  may  be  attacked  by 
demurrer. 

The  Statute  of  Limitations  does  not  begin  to  run  until  the  trust  is  terminated 
or  the  trustee  does  some  act  in  open  and  notorious  hostility  to  the  trust,  and  the 
making  of  a  will  by  the  trustee  attempting  to  dispose  of  the  trust  fund  as  her 
individual  property  is  not  a  complete  act  of  hostility  to  the  trust,  nor  is  the 
deposit  of  the  trust  funds  in  a  bank  in  her  own  name  such  an  act.    Id. 

8.  Eeal  property  —  conveyance  to  third  party— -when  no  renUting  truH  —  «»• 
denee  —  declarations  eubsequent  to  conveyance.  Where  one,  since  deceased,  paid  a 
portion  of  the  purchase  price  of  lands  and  directed  that  the  title  be  taken  in 
the  name  of  a  friend  who  gave  a  mortgage  to  secure  the  balance  of  the  purchase 
price,  and  neither  the  deed  nor  any  other  instrument  shows  that  the  grantee  Ux^ 
as  trustee  and  there  is  no  parol  evidence  of  a  trust  or  of  fraud  on  the  part  of 
tlie  grantee  and  the  decedent  never  went  into  possession,  his  residuary  legatee  Is 
not  entitled  to  a  decree  impressing  a  trust  on  the  lands  or  the  proceeds  thereof. 

Under  the  circumstances  section  74  of  the  Real  Property  Law  is  applicable 
which  provides  that  where  the  consideration  for  a  conveyance  of  lands  is  paid  by 
another  title  vests  in  the  grantee,  and  there  is  no  resulting  trust  imless  the 
grantee  took  the  conveyance  without  the  knowledge  of  the  person  paying  the 
consideration,  or,  in  violation  of  some  trust,  purchased  with  money  belonging 
to  another. 

The  provisions  of  said  section  are  ^ven  full  effect  except  in  case  of  fraud 
or  mistake,  where  to  do  so  would  permit  a  fraud  either  actual  or  constructive  to 
be  perpetrated  on  an  innocent  party. 

Under  the  circumstances  declarations  of  the  one  paying  the  consideration 
made  subsequent  to  the  conversance  are  inadmissible  against  the  grantor  in  a  suit 
to  impress  a  trust  upon  the  lands.    AngermilUr  v.  Eioald,  691. 

Separation  of  trust  property  —  liability  of  executor. 
See  Accounting,  1, 2. 

Recovery  of  overpayment  of  money  by  trustee. 
See  Decedent's  Estate,  6. 
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TBX78T —  Continued, 
Notice  to  one  of  several  trustees  —  estoppel. 
See  Real  Property,  4. 

Life  tenant  —  rights  of  trustee  who  is  also  life  tenant. 
8ee  Will,  2. 

TBT7ST  MOKTGAGE. 

8ee  Railroad,  8. 

X7NITED  STATES, 

[For  tables  of  sections  of  the  United  States  Constitution  and  Statutes  dted  and 
construed  in  this  volume,  see  ante,  pp.  Ix  and  Ixi.] 

USTJBY. 

When  national  bank  can  recover  principal. 
See  Bakkino. 

Bond  and  mortgage — cancellation  —  necessary  parties. 
See  Principal  and  Agent,  4. 

VENDOB  AND  PURCHASER. 

1.  Contract  to  sell  land — outstanding  lis  pendens  —  wTien  no  doud  on  title.  A 
notice  that  an  action  or  a  proceeding  has  oeen  commenced  affecting  the  title  to 
real  property  does  not  necessarilv  make  such  title  defective.  If  the  cause  of 
action  has  been  settled  before  Judgment,  and  it  so  appears  from  public  records 
or  by  satisfactory  evidence,  or  if  the  action  or  proceeding  has  abated,  or  if 
Judgment  has  been  entered  in  the  action  adverse  to  the  plaintiff's  clai^i,  the 
existence  of  an  uncanceled  lis  pendens  is  of  no  consequence. 

Where,  in  an  action  to  recover  the  expenses  of  examining  title  and  earnest 
money  paid  on  a  contract  to  sell  real  estate,  it  appears  that  six  years  before 
the  making  of  the  contract  the  buildinz  department  of  New  York  city  had 
taken  proceedings  to  condemn  the  buudings  on  the  property  as  unsafe, 
and  had  filed  &  lis  pendens;  that  shortly  afterwards  the  buildings  were  made 
safe,  and  the  building  department,  having  given  its  approval  to  the  altera- 
tions, withdrew  its  complaint,  and  that  at  the  time  of  closing  the  contract  the 
vendor  exhibited  to  the  vendee  a  letter  from  the  officials  of  the  building 
department  reciting  the  same,  the  fact  that  the  lis  pendens  remained  uncanceled 
does  not  Justify  the  vendee  in  rejecting  title. 

Where  upon  the  closing  day  the  vendor  asked  for  two  days  to  procure  the  can- 
cellation of  the  lis  pendens,  which  the  vendee  refused  to  grant  unless  an 
adjournment  of  a  month  was  given  to  him,  it  is  apparent  that  time  was  not  of 
the  essence  of  the  contract,  and  a  Judgment  dismissing  the  complaint  upon  the 
merits  will  be  modified  by  striking  out  "  upon  the  merits,"  and  as  modified  will 
be  affirmed.    Alpern  v.  Phi^eU,  278. 

2.  Contract  to  sell  land  ^reformation.  Where  in  a  suit  to  reform  a  contract  to 
sell  land  and  for  the  specific  performance  of  the  contract  as  reformed,  the  com- 
plaint alleged  that  defendants  were  the  owners  in  fee  and  possessed  of  a  certain 
farm  consisting  of  200  acres,  more  or  less,  and  more  particularly  described  in  a 
certain  deed  of  record;  that  they  made  a  contract  to  sell  the  farm  with  the 
buildings  thereon  to  plaintiff,  describing  it  as  containing  200  acres,  more  or  less; 
that  the  farm  contained  only  152  acres,  but  did  not  allege  that  the  defendants 
intended  that  the  price  should  be  fixed  by  or  depend  on  the  number  of  acres, 
or  that  there  was  any  fraud  in  the  transaction,  a  reformation  of  the  contract  is 
not  Justified.    Sweet  v.  Marsh,  315. 

8.  Same— pleading  —  acreage— judgment  to  conform  to  pleadings.  Parties  go 
to  court  to  try  the  issues  made  by  the  pleadings,  and  courts  have  no  right  to 
make  new  issues  for  them  on  the  trial  to  their  surprise  or  prejudice,  or  to  found 
judgments  on  grounds  not  in  issue. 

A  provision  that  the  sale  included  **  buildings  and  improvements"  on  the  land 
indicates  that  there  were  other  considerations  in  the  minds  of  the  parties  besides 
the  acreage. 

There  might  exist  a  mutual  mistake  as  to  acreage  without  there  being  a  mutual 
mistake  as  to  price. 

Where  it  is  shown  that  the  description  of  the  farm  in  the  deed  and  the  contract 
as  200  acres,  more  or  less.  referrc<i  for  a  more  particular  description  to  a  prior 
deed,  which  gave  the  amount  of  land  as  125  acres;  that  the  plaintiff  drew  the 


Digitized  by 


Google 


1016  INDEX. 

VENDOR  AND  FUBCHA8EK—  Continued. 

contract  and  both  defendants  deny  that  they  understood  the  contract  to  men- 
tion 200  acres,  and  its  entire  language  indicates  a  sale  in  gross,  a  judgment 
reforming  the  contract  will  be  rcversea. 
Where  land  is  described  by  metes  and  bounds  and  the  description  designates  its 

auantity  as  so  many  acres,  more  or  less,  a  sale  in  gross  is  inaicated,  even  where 
ke  price  named  is  an  exact  multiple  of  the  number  of  acres  named.    Id, 

4.  Injunction — street  doting  —  maps  advertising  sale -n  relief.  The  purdiaser 
of  a  lot  on  a  mapped  tract  situated  on  the  boundary  between  New  York  city  and 
Mt.  Vernon  may  restrain  his  vendor  by  Injunction  from  closing  a  street  liiown 
on  the  map  where  he  would  be  cut  off  from  access  toward  the  north  and  Mt. 
Vernon,  and  the  lot  would  be  materially  injured. 

Where  the  more  complete  of  two  maps  forming  part  of  the  advertisement  of  a 
sale  shows  the  street  in  question  extending  to  South  street  in  Mt.  Vernon,  but 
the  other   map,  more  restricted  in  its  details  and  intended  to  show  only  the 

general  location  of  the  tract,  docs  not,  the  purchaser  had  a  right  to  rely  on  the 
rst  map. 

If  it  be  inequitable  to  compel  the  vendor,  who  has  erected  a  house  on  the  land 
marked  as  a  street,  to  take  down  his  house,  the  plaintiff,  whose  lot  is  vacant, 
should  get  relief  by  way  of  damages ;  or,  in  the  alternative,  defendant  should 
be  compelled  to  repurchase  the  lot  at  a  valuation  fixed  by  the  court.  KeUg  v. 
Penfleld,  867. 

6.  Marketable  tiUe^—  waiver  of  ol^jeetions — new  trial.  Where  a  contract  for  the 
sale  of  lands  shows  that  the  vendee  intends  to  purchase  the  lot  and  buildings  as 
they  stand,  and  contains  a  statement  that  the  dimensions  are  ''more  or  less." 
the  mere  fact  that  a  portion  of  the  wall  encroaches  a  few  inches  on  adjoining 
premises  in  the  rear  to  the  height  of  two  and  one-half  feet  does  not  render  the 
title  unmarketable. 

Especially  is  this  so  where  the  title  was  not  rejected  on  that  ground  and  the 
attorney  of  the  purchaser  in  the  presence  of  nls  client  during  negotiations 
between  the  parties  stated  that  objections  with  respect  to  such  encroachments 
and  certain  violations  filed  against  the  premises  could  be  readily  adjusted  bv 
deducting  a  reasonable  sum.     Under  such  circumstances  the  defects  are  waived. 

Where,  however,  the  trial  court  erroneously  found  that  the  purchaser  did  not 
waive  such  objections,  the  appellate  court  cannot  hold  as  a  nmtter  of  law  that 
the  vendor  fully  performed  by  tendering  a  marketable  title  free  from  liens  and 
incumbrances,  and,  hence,  a  new  trial  must  be  granted.     Weintraub  v.  Siegel, 

err. 

6.  Real  property  —  sale  at  auction— incuinbranees  not  appearing  in  notice  €f 
sale  — wJien  bidder  may  resciiid.  Where  the  description  of  lands  to  be  sold  at 
auction  delivered  to  a  bidder  merely  stated  that  there  were  restrictions  against 
nuisances,  without  mentioning  other  restrictions,  while  in  fact  they  were  subject 
to  restrictions  against  the  erection  of  buildings  leas  than  a  certain  value  or 
height,  and  prohibiting  tenement  houses  or  stores  for  the  sale  of  merchandise, 
etc.,  the  purchaser  is  not  bound  to  complete  the  sale,  but  may  recover  the  percent- 
age paid  on  his  bid,  with  a  moderate  counsel  fee,  if  paid  by  him  to  ascertain  what 
the  restrictions  upon  the  property  actually  were. 

One  who  purchases  lands  in  an  auction  room  is  not  bound  by  the  general  rule 
governing  cases  of  sale  by  contract  which  charges  the  purchaser  of  lands  sub- 
ject to  incumbrances  with  knowledge  of  the  nature  of  such  incumbrances  in  the 
absence  of  deceit  or  fraud.    8ohns  v.  Beavis,  717. 

Broker's  commissions  —  adverse  claims. 
See  Inteiipleader. 

Purchase  of  land  by  executor  —  marketable  title. 
See  Real  Property,  7,  8. 

Misrepresentation  as  to  boundaries  —  rescission  of  deed. 
See  Real  Property,  9. 

Equitable  conversion  —  transfer  tax  —  lien  upon  proceeds  of  salei 

See  Tax,  3. 
Power  of  sale  after  expiration  of  lease  —  marketable  title. 

See  Will,  6. 
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Change  of  venue  —  convenience  of  witnesses. 
See  Practice,  10. 

WATTEB. 

Architect's  certificate  —  building  contract. 
Sse  Contract,  18. 

When  approval  by  commission  not  waived. 
See  Contract,  17. 

Defects  in  charge. 

See  False  Imprisonment,  4. 

Trust  mortgage  —  default. 
See  Mortgage,  4. 

Improper  joinder  of  action  —  failure  to  object  at  trial. 
See  Pleading,  9. 

Privilege  of  physician. 
See  Railroad,  14. 

Sale  of  lands  —  encroaching  wall. 

See  Vendor  and  Purchaser,  5. 

WAB&ANTY. 

Agency — action  on  one  warranty  no  bar  to  action  on  other. 
See  Sale,  1. 

WATEB  AND  WATEKCOXmSE& 

When  stream  not  navigable. 
See  Contract,  9. 
WILL. 

1.  Legacy  —  token  not  paid  within  one  year — interest.  Where  a  will  directed 
payment  in  full  of  each  of  four  legacies  prior  to  the  payment  of  any  subsequent 
legacy,  and  the  estate  was  insufflcient  to  pay  the  last  legacy  in  full,  but  four 
vears  after  the  death  of  the  testatrix  an  expectant  estate  in  one-third  of  her 
husband's  estate,  of  which  she  had  been  trustee,  came  into  possession  of  her 
executor,  who  thereupon  paid  the  balance  of  the  last  legacy,  the  legatee  is  not 
entitled  to  interest  thereon  under  the  general  rule  that  when  a  legacy  is  given 
without  the  assignment  of  any  time  for  payment,  it  is  payable  one  vear  after  the 
issue  of  letters,  and  if  not  then  paid,  bears  interest  from  that  date.  Matter 
of  Butherfurd,  89. 

3.  Tntsts  —  life  tenant — right  of  trustee  wlio  is  also  life  tenant  to  excess  of 
charges  over  rented  value.  Where  a  testatrix  after  making  certain  small  bequests 
gave  the  remainder  of  her  estate,  real  and  personal,  to  her  executors  in  trust  to 
"allow"  to  her  husband  for  life  the  income  and  use  thereof,  upon  condition  that 
he  support  and  educate  her  children  during  their  minority,  with  remainder  to 
said  children,  and  the  husband  who  was  sole  executor  and  trustee  continued 
to  live  in  a  house  of  which  his  wife  died  seized,  he  will  not  be  allowed  upon 
the  judicial  settlement  of  his  accounts  such  an  amount  out  of  the  corpus  of  the 
estate  as  the  aggregate  of  interest,  taxes,  assessments  and  repairs  exceeded  the 
fair  rental  value  of  the  property,  although  he  sold  the  house  for  nearly  double 
the  amount  paid  for  it  by  the  testatrix. 

It  seems,  that  as  the  husband  was  sole  beneficiary  and  sole  trustee  the  trust  was 
void,  but  if  not  absolutely  void,  the  legal  status  of  the  husband  when  he  chose 
to  occupy  said  l^ouse  was  that  of  a  life  tenant,  there  being  nothing  as  to 
the  balance  of  the  estate  which  required  him  to  act  as  trustee.  Moitter  of 
Farrell,  97. 

3.  Construction  —  time  of  execution.  If  giving  words  in  a  will  their  primary 
signification  will  render  the  Instrument  meaningless  or  absurd,  such  significa- 
tion will  not  be  adopted. 

Where  a  testatrix  left  all  her  property,  real  and  personal,  to  her  four  children, 
share  and  share  alike,  with  a  provision  that  if  any  of  them  should  die  leaving 
no  descendants  "before  the  execution  of  this  my  last  will  and  testament,"  then 
the  property  should  be  divided  among  her  then  surviving  children,  the  clause 
"the  execution  of  this  my  last  will"  under  the  circumstances  disclosed,  will 
be  construed  to  mean  the  time  when  the  estate  was  distributed  and  not  the 
time  either  of  signing  the  will  or  of  the  testatrix's  death. 
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So  the  administrator  of  a  child  of  the  testatrix,  who  died  before  an  application 
for  the  judicial  settlement  of  the  executor's  accounts,  is  not  entitlea  to  share 
in  the  distribution  of  the  estate.     MaUer  of  Keai\  265. 

4.  Constrwiiion  —  pergonal  property  —  kusfc  of  reriduary  datue  —  spedfie  legacy. 
In  construing  a  will  the  intention  of  the  testator  must  control  if  it  can  be 
gathered  from  the  will  and  the  circumstances  existing  and  surrounding  its 
execution. 

Where  a  testatrix,  whose  property  consisted  of  three  houses  and  a  small  amount 
of  personalty  kept  in  her  dwelling  house,  by  a  will  which  had  no  residuary 
clause,  devised  one  house  to  each  of  her  three  nieces  and  giving  all  her  per- 
sonal property  of  whatsoever  sort  in  her  dwelling  house  to  one  of  the  nieces, 
and  later  sold  one  of  the  houses,  deposited  the  money  and  retained  the  pass 
books  in  her  dwelling  house  until  her  death,  the  proceeds  of  the  sale  do  not  go 
to  the  niece  to  whom  the  personalty  was  bequeathed,  but  as  to  such  money  the 
testatrix  died  intestate. 

The  entire  estate  having  been  disposed  of  at  the  time  the  will  was  executed, 
the  absence  of  a  residuary  clause  did  not  indicate  an  intention  that  the  proceeds 
of  the  sale  should  pass  to  the  niece  to  whom  the  personalty  in  the  dwelling  house 
was  bequeathed. 

As  to  specific  legacies,  a  will  speaks  as  of  the  time  of  its  execution,  and  a 
legacy  is  made  specific  by  the  designation  of  the  special  location  of  the  property 
as  well  as  by  the  use  of  other  language.     Matter  of  Delaney,  409.  ^ 

5.  Fbets  thawing  due  publication.  Proceeding  for  the  probate  of  a  will.  Evi- 
dence examined,  and  held,  to  show  a  substantilil  compliance  with  the  statute 
governing  execution,  and  that  the  testatrix,  by  words  and  acts,  had  properly 
published  the  instrument  as  her  last  will  and  testament. 

No  particular  form  of  words  is  necessary  to  effect  the  due  publicaUon  of  a 
will;  it  is  sufllcient  if  the  testatrix  communicates  to  the  witnesses,  by  words  or 
acts,  the  fact  that  the  instrument  is  her  will.     MoUter  of  Balmforth,  621. 

6.  Pdu>er  of  sale  after  expiration  of  lease — patoer  of  tale  imm^iate  when  noleaee 
exists.  Although  a  will  declared  that  a  daughter  of  the  testatrix  held  a  ten- 
year  lease  of  certain  real  estate  and  empowered  the  executors  to  sell  all  the  real 
and  personal  property  as  soon  as  said  lease  expired,  the  title  to  the  lands  vested 
in  the  beneficiaries  at  the  death  of  the  testatrix,  subject  to  the  power  of  sale,  if 
in  fact  the  daughter  had  no  lease,  as  proved  by  her  admission  in  open  court  and 
by  the  fact  that  she  subsequently  leased  the  lands  from  the  executors  for  a  short 
period  and  thereafter  quitclaimed  to  them  any  rights  acquired  under  the  will. 

Under  the  circumstances  the  executors  can  give  a  marketable  title  although  the 
period  of  the  supposed  lease  has  not  expired.     Farst  v.  BoM,  9121. 

Testamentary  capacitv. 

Matter  of  Eager,  911. 

Equitable  conversion. 

See  Real  Propbrtt,  6. 

Vested  remainder  —  power  of  disposition  —  exercise  of  power. 
See  Tax,  1. 

Transfer  tax  —  equitable  conversion  —  lien. 
See  Tax,  8. 

WITNESS. 

Refreshing  memory  —  memorandum. 

See  Contract,  6.  • 

Cross  examination  of  defendant  in  criminal  action. 
See  Crime,  2,  3. 

Denial  of  signature  to  deed. 
See  Evidence,  1. 

Crime  —  cross-examination  as  to  testimony  on  preliminary  examination. 

See  Evidence,  2.  . 

Confidential  communications — objections.  /      •I  ^ 

iSfew  Husband  AND  Wife.  1,  ^  )Jt  '  ^ 

Privilege  of  physician  —  waiver.  /  ^ 

^  See  Railroad,  14. 
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